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QUESTIONS PRESENTED 
 

1. Whether purchasers of shares of a class of stock issued in a direct listing 

have standing to bring a claim under Section 11, dispensing with the 

historical requirement to trace shares to a registration statement in light 

of this financial innovation.  

2. Whether investment bankers acting as financial advisors that perform a 

rules-mandated role and assist in writing the registration statement, 

preparing the prospectus, attracting investors, and gauging market 

interest during a direct listing are statutory underwriters for purposes of 

Section 11 liability. 
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STATEMENT OF THE CASE 
 

Peter Maxfield (“Maxfield”) founded Horizons, Inc. (“Horizons”) shortly 

after graduating from college in 2014. (R. at 2). Horizons produces technologies 

capable of monitoring and treating several cognitive disorders. (R. at 2). After 

failing to attract startup capital from the venture capital firm Ashford through 

his friend from college (“Stowe”), Maxfield was able to secure a $10 million 

angel investment from Geoffrey Robbins (“Robbins”) for 6% of Horizons’ stock. 

(R. at 3). A year later, Robbins and Maxfield decided they needed further 

investment to fund their marketing efforts. (R. at 3). 

         After securing $30 million in exchange for 12% of Horizons’ common 

stock in February of 2016 through Stowe’s connections, the company 

continued to grow. (R. at 4). Following additional private funding rounds, 

Horizons raised over $900 million, with 47% of the company’s stock held by 

venture capital firms by April 2018. (R. at 4). Just a month later, investors 

began expressing their desire to liquidate their stock. (R. at 4). Some investors 

had owned their shares for over two years, and by 2018 they were “anxious” to 

offload their shares in exchange for cash. (R. at 4). Employees had also received 

a significant portion of their compensation in stock and similarly sought to sell 

their shares. (R. at 4). 

On June 2, 2018, Maxfield and Robbins met with Lawrence Forbes 

(“Forbes”), a senior partner at the investment bank Thatcher Lyon, and Robert 

Folk (“Folk”), a senior capital markets attorney at the law firm Whitmore Davis 

to discuss options for providing investors with an exit strategy. (R. at 4–5). 

They discussed the possibility of pursuing a traditional initial public offering 
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(“IPO”) as a method to provide liquidity to investors. (R. at 5). Companies issue 

new shares during an IPO, serving the additional purpose of raising further 

capital for the company beyond creating liquidity. (R. at 5). However, Horizons 

did not need to raise additional capital for the next eighteen months due to 

their initial private funding rounds. (R. at 5). 

Folk then described the option of using a direct listing transaction, an 

alternative public offering approach. (R. at 5). In a direct listing, shareholders 

sell existing shares to the public upon listing on the New York Stock Exchange 

(“NYSE”). (R. at 5). Shares held by affiliates, or by non-affiliates for less than 

one year, must be registered with the United States Securities and Exchange 

Commission (“SEC”) by filing a 1933 Securities Act Registration Statement 

(“Resale Registration Statement”) before they can be sold. 17 C.F.R. § 239.11; 

(R. at 5). Shares owned by non-affiliates for more than one year are exempt 

from registration under Rule 144. 17 C.F.R. § 230.144; (R. at 5). On the 

effective date of the Resale Registration Statement, existing shares of stock 

become simultaneously available for trading on the NYSE from two sources: 

shares sold under the Resale Registration Statement, and shares sold under 

the Rule 144 exemption from registration. (R. at 5). The result of this 

simultaneous availability in a direct listing is that registered and unregistered 

shares concurrently flood the market, making it effectively impossible for 

buyers to trace their shares to a Resale Registration Statement. (R. at 27). This 

is significantly different from a traditional IPO, where new shares enter the 

market under a registration statement, and existing shares are typically 

blocked from trading for 6 months per a lock-up agreement. (R. at 5, 27). 
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Two days after the meeting, Stowe, Robbins, and Maxfield began settling 

on the idea of a direct listing; they were “delighted” that the option gave even 

recent investors the ability to sell their stock. (R. at 6). They decided to move 

forward with the option and scheduled a meeting to discuss next steps. (R. at 

6). Folk and Forbes led that meeting, discussing the detailed distinctions 

between an IPO and a direct listing. (R. at 6).  

Forbes specifically laid out the role Thatcher Lyon would play in both 

scenarios. In an IPO, Forbes explained that investment banks act as 

underwriters. (R. at 6). In a direct listing, Forbes explained that an investment 

bank would act as a “financial advisor” and laid out many of the same 

functions discussed with the IPO option: price setting, attracting investors, and 

drafting the prospectus and registration statement (R. at 7). In addition, Forbes 

told Horizons that the NYSE rules required Thatcher Lyon to work with the 

Designated Market Maker in setting the listing price. (R. at 7).  

Two days later, Robbins and Maxfield decided to move forward with the 

direct listing, hiring Thatcher Lyon as their financial advisor and Whitmore 

Davis as counsel. (R. at 7). Together, Horizons, Thatcher Lyon, and Whitmore 

Davis completed due diligence, wrote the prospectus, and filed the registration 

statement. (R. at 7). The prospectus declared that Horizons had no material 

contingent liabilities and only ordinary course business litigation. (R. at 8). The 

registration statement and prospectus stated that Thatcher Lyon was not an 

underwriter; however, the bank continued to perform many of the traditional 

roles of underwriters, including using specialized knowledge to set pricing and 

messaging to 8,000 investors on Investor Day. (R. at 8).  
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Horizons filed the requisite materials on September 15, 2018, with the 

expectation that the Resale Registration Statement would become effective in 

January 2019. (R. at 8). At the time of filing, the company had 132,581,994 

shares outstanding. 83,526,656 of those shares were sold under the Resale 

Registration Statement because they were owned by affiliates or purchased by 

non-affiliates in the last year. (R. at 8). The rest of the shares were exempt from 

registration under Rule 144 as they were held by non-affiliates for longer than 

one year. (R. at 8). Therefore, 63% of shares were registered under the Resale 

Registration Statement, while over one third (37%) of shares that became 

simultaneously available to be sold on the market were unregistered. 

The Resale Registration Statement went into effect on January 10, 2019. 

(R. at 9). The NYSE set the reference price at $62 on January 13, 2019 before 

bumping up the opening trading price to $67 upon consultation with Thatcher 

Lyon a day later. (R. at 8–9). Four days after trading began, the State of 

Fordham Firemen’s Pension Fund (“Firemen’s Pension Fund”) purchased seven 

million shares at $68 per share with the intention to hold the shares as a long-

term investment. (R. at 9). However, six months later, the Horizons stock 

plummeted from $73 to $37 after an Oxbridge University study revealed that 

13% of patients receiving treatment with Horizons’ principal early-stage 

dementia technology developed brain cancer. (R. at 9). On July 9, 2019, the 

Firemen’s Pension Fund sold its entire investment at $38 per share, amounting 

to a total loss of $217,000,000. (R. at 9).  

On July 16, 2019, the Firemen’s Pension Fund filed a putative class 

action on behalf of all purchasers of the Horizons common stock between 
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January 14, 2019 and July 8, 2019 against Horizons and Thatcher Lyon. (R. at 

9). The class action was filed in the District Court for the District of Fordham, 

and it alleged the Respondents violated Section 11 of the Securities Act 

because the Resale Registration Statement contained material misstatements 

and omissions related to the Oxbridge University study. 15 U.S.C. §§ 77a, 77k; 

(R. at 9). On July 28, 2019, the Respondents filed Rule 12(b)(6) motions to 

dismiss the action based on lack of standing due to Petitioner’s inability to 

trace purchased shares to the Resale Registration Statement and based on 

Thatcher Lyon’s denial of their status as an underwriter. (R. at 10). The District 

Court rejected the motions to dismiss on both counts, finding that Petitioner 

has standing because tracing should not be a requirement in a direct listing 

transaction, and that Thatcher Lyon was subject to Section 11 liability as a 

statutory underwriter. (R. at 10). Respondents appealed, and the Court of 

Appeals for the Fourteenth Circuit reversed. (R. at 24). This Court granted 

certiorari on January 11, 2021. (R. at 30). 

STANDARD OF REVIEW 
 

Review of a motion to dismiss under Fed. R. Civ. P. 12(b)(6) occurs de 

novo. Giunta v. Dingman, 893 F.3d 73, 78–79 (2d Cir. 2018). The reviewing 

court must accept “all of the complaint’s factual allegations as true and [draw] 

all reasonable inferences in the plaintiffs’ favor.” Id. at 79. The complaint must 

contain sufficient factual matter to “‘state a claim to relief that is plausible on 

its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v. 

Twombly, 550 U.S. 544 (2007)). 
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SUMMARY OF THE ARGUMENT 
 

The Section 11 term “such security” should be read broadly in the 

context of direct listings, dispensing with the requirement that shares be 

traced to a defective registration statement in order to establish standing 

to bring a claim. “Such security” in Section 11 is susceptible to either a 

narrow or broad reading. The tracing requirement is a judicial creation that 

emerged from the narrow reading of the phrase and functioned to cabin liability 

by restricting standing to those that could trace their shares to the registration 

statement at issue. However, the broad reading that grants standing to 

purchasers of the general class of shares (both registered and unregistered) is 

not only a reasonable interpretation, but the best interpretation of “such 

security” in the case of direct listings.  

Due to the unique direct listing process, shares sold pursuant to a 

registration statement and those exempted from the registration statement 

requirement flood the market simultaneously upon first listing, making it 

effectively impossible for purchasers to successfully trace their shares. This is 

significantly different from a traditional IPO, which subjects existing exempted 

shares to a lock-up period. Rather than providing a limitation on standing, the 

tracing requirement would establish an effectively insurmountable procedural 

hurdle in the context of companies first going public via a direct listing. This 

would violate the principles to read remedial legislation like Section 11 broadly 

and create an absurd result by making Section 11 protections meaningless.  

Requiring tracing in the direct listing context would also create a 

loophole that allows companies to strategically avoid Section 11 liability, 
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permitting them to escape accountability when publishing inaccurate 

registration statements. To ensure there is a consistent statutory regime where 

direct listings are on even footing with IPOs, the historical tracing requirement 

must not be read into Section 11’s statutory language in direct listing cases. 

Thatcher Lyon is a statutory underwriter and is therefore liable 

under Section 11 of the Securities Act. The investment bank engaged in the 

exact gatekeeping functions that Congress wished to regulate in creating 

underwriter liability; it shaped the public’s perception of the company and lent 

the investment opportunity institutional credibility. Additionally, Thatcher 

Lyon’s behavior fits squarely within two categories of Section 2(a)(11)’s 

definition of underwriters.  

First, Thatcher Lyon “participated” in the undertaking of distributing 

Horizons securities. Participation should be read broadly to include actors that 

were necessary to the distribution of securities and assumed liability. This 

definition best aligns with the understanding of participant liability in other 

sections of the securities act, ensures compliance with statutory interpretation 

rules, and adopts the opinions of several circuits and Supreme Court dicta. 

Thatcher Lyon’s role in price setting was mandated by the NYSE rules, and 

therefore, the investment bank was “necessary” to the distribution of Horizons 

securities. Additionally, Thatcher Lyon understood its actions closely mirrored 

the role of a traditional underwriter and voluntarily assumed liability by 

advising on price setting.  

Second, the investment bank is also liable as an underwriter because it 

sold and offered securities on behalf of Horizons. Materials at least partially 
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prepared by Thatcher Lyon were utilized throughout the life cycle of the 

transaction to shape the public’s perspective of the Horizons listing, 

constituting continuous solicitation. Additionally, Thatcher Lyon utilized its 

knowledge of investor interest to set the price with the Designated Market 

Maker, suggesting interaction similar to book building. Functionally, Thatcher 

Lyon offered and sold Horizons securities in the same manner as a traditional 

underwriter in an IPO, and therefore, they are liable as statutory underwriters. 

ARGUMENT 
 

I. THIS COURT SHOULD FIND THAT TRACING IS NOT REQUIRED FOR 
PURCHASERS OF SHARES IN A DIRECT LISTING TO ESTABLISH 
STANDING FOR A SECTION 11 CLAIM. 

 
Section 11 of the 1933 Securities Act creates a strict liability private 

cause of action for purchasers of securities when a registration statement 

contains material misstatements or omissions. Omnicare, Inc. v. Laborers Dist. 

Council Const. Indus. Pension Fund, 575 U.S. 175, 179, 181 (2015). Section 11  

“was designed to assure compliance with the disclosure provisions of the Act by 

imposing a stringent standard of liability on the parties who play a direct role 

in a registered offering.” Herman & MacLean v. Huddleston, 459 U.S. 375, 381–

82 (1983). By holding those that mislead the public liable, securities laws are 

intended to create a “high standard of business ethics in the securities 

industry.” SEC v. Cap. Gains Rsch. Bureau, Inc., 375 U.S. 180, 186 (1963). 

Cutting off Section 11 claims by reading in an inflexible tracing requirement to 

establish standing in the context of direct listings is an inappropriate 

interpretation of the statute and would sanction strategic behavior that 

securities laws are designed to police.  
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A. Principles of statutory construction prevent a tracing 
requirement from being a barrier to standing in direct listing 
cases. 

 
1. “Such security” in Section 11 is susceptible to either a 

narrow or broad interpretation. 
  

The tracing requirement is a judicially formed standard, originating from 

Judge Friendly’s interpretation of the phrase “such security” within the Section 

11 statute. Section 11 provides: “In case any part of the registration statement, 

when such part became effective, contained an untrue statement of a material 

fact or omitted to state a material fact required to be stated therein or 

necessary to make the statements therein not misleading, any person acquiring 

such security . . . may . . . sue . . . .” 15 U.S.C. § 77k (emphasis added). Judge 

Friendly contemplated the provision and its meaning in Barnes v. Osofsky, 373 

F.2d 269 (2d Cir. 1967). Barnes provides that “such security” is an ambiguous 

term that is open to two possible interpretations. (R. at 25). The term could be 

read narrowly as “acquiring a security issued pursuant to the registration 

statement,” or broadly as “acquiring a security of the same nature as that 

issued pursuant to the registration statement.” Barnes, 373 F.2d at 271. This 

is because the term “‘such’ [within ‘such security’] has no referent” and is not 

clear from the text alone. Id. Instead, Judge Friendly looked to other sources 

including legislative history, a treatise and amicus brief from the SEC, and 

dicta from a judge who was a former SEC member to inform his reading. Id. at 

272–73. Judge Friendly found that the narrow reading prevailed in the case 

before him, creating a requirement to trace shares directly to a misleading 

registration statement in order to establish standing for Section 11 claims. Id. 
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Alternatively, a broader reading would allow for anyone who had purchased 

shares of the same class to bring a Section 11 claim without demonstrating the 

shares they had purchased were sold pursuant to a registration statement. 

Because of the ambiguity of the provision, Judge Friendly noted that it “would 

not be such a violent departure from the words that a court could not properly 

adopt [the broad reading without a tracing requirement] if there were good 

reason for doing so.” Id. at 271. The situation of a direct listing is exactly the 

circumstance that provides good reason for applying the broad interpretation 

and dispensing with the tracing requirement. 

2. A narrow reading that requires tracing would make it 
effectively impossible to establish standing in the unique 
direct listing context. 
 

 The historical requirement that shares be traced to the particular 

registration statement at issue has functioned as a limited restriction on 

standing, but not as a prohibition on bringing Section 11 claims when a 

company initially lists shares via an IPO on the public market. In the direct 

listing context, a tracing requirement would function to bar claims due to a 

lack of standing. 

When a company undergoes an IPO, “new shares enter the market upon 

effectiveness of a registration statement, and existing shares are restricted from 

trading for 180 days” under a typical lock-up agreement. (R. at 27). This has 

the effect that in the case of IPOs, purchasers of shares are usually able to 

easily fulfill the requirement demonstrating they purchased shares that were 

sold pursuant to a registration statement for six months. See Benjamin J. 

Nickerson, Note, The Underlying Underwriter: An Analysis of the Spotify Direct 
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Listing, 86 U. Chi. L. Rev. 985, 1006 (2019) (“The tracing requirement is easily 

met in a traditional IPO because all shares issued are sold pursuant to the 

registration statement.”). After the lock-up restriction ends and existing shares 

not subject to a registration statement enter the market, the tracing 

requirement gains teeth for IPOs, and “a plaintiff pleading Section 11 standing 

for purchases made after the availability of unregistered shares would likely be 

unsuccessful because the market would be so diluted as to make tracing 

‘virtually impossible.’” Pirani v. Slack Techs., Inc., 445 F. Supp. 3d 367, 379 

(N.D. Cal. 2020); see also Krim v. pcOrder.com, Inc., 402 F.3d 489, 499 (5th Cir. 

2005) (denying a plaintiff standing when they could not trace shares in a 

successive offering where they purchased from a pool of intermingled stock). 

Therefore, the narrow reading of “such security” that creates a tracing 

requirement does provide a significant (if not impossible) hurdle to overcome 

when establishing standing for Section 11 claims after a significant amount of 

time has passed following the publication of the initial registration statement in 

an IPO. The effect of a tracing requirement in the direct listing context, 

however, makes clear that the same logic regarding standing is not applicable. 

Direct listings are a novel creation that differ from other transactions, 

coming into prominence in 2017 after the SEC approved the use of direct 

listings on the NYSE. (R. at 13, 27). In a direct listing, there is no lock-up 

period that prevents unregistered existing shares from becoming immediately 

available for trading upon a company’s initial listing. As a result, “the 

impossibility of tracing begins on the very first day of listing due to the 

simultaneous offering of unregistered and registered shares.” Pirani, 445 F. 
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Supp. 3d at 379. In the current electronic age, where shares are digital rather 

than paper-based, “there is no way to track individual shares within a pool 

once it becomes contaminated with outside shares.” Krim, 402 F.3d at 492; see 

also Allison Herren Lee & Caroline A. Crenshaw, Statement on Primary Direct 

Listings n.12 (Dec. 23, 2020), https://www.sec.gov/news/public-

statement/lee-crenshaw-listings-2020-12-23 (identifying the concern of tracing 

for direct listings due to how shares are sold online). While the narrow reading 

of “such security” that requires tracing has been the norm for fifty-three years, 

the creation of direct listings provides a “unique circumstance” that “warrants 

the broader reading,” creating a carveout that does not disturb existing 

precedent in non-direct listing cases. Pirani, 445 F. Supp. 3d at 380–81 (finding 

that plaintiffs had standing to bring a Section 11 claim against Slack despite 

the inability to trace shares to a registration statement in a direct listing); (R. at 

15). 

Horizons has 132,581,994 shares of outstanding stock, 63% of which 

were registered under the Resale Registration statement, and 37% of which 

were unregistered that became simultaneously available to be sold on the 

market when the Resale Registration Statement became effective. (R. at 8). Due 

to issues associated with the concurrent release of registered and unregistered 

shares, the Firemen’s Pension Fund would be faced with an impossible 

challenge to trace the shares they purchased to a registration statement. In the 

traditional IPO context, tracing requirements function to cabin which parties 

are able to bring Section 11 claims. In the direct listing context, the tracing 

requirement potentially precludes all purchasers of Horizons’ stock from 
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establishing standing and enforcing the Section 11 statutory scheme from the 

very beginning. See Pirani, 445 F. Supp. 3d at 379 (tracing is impossible from 

the first day of a direct listing). 

3. Interpreting Section 11 statutory language to make it 
effectively impossible for plaintiffs to bring claims would 
produce an absurd result, especially in light of the 
statute’s remedial purpose. 
 

Tracing requirements historically have limited who can successfully 

bring Section 11 claims, which otherwise provides a more permissive pleading 

standard than other securities laws. To interpret “such security” narrowly and 

require tracing in the direct listing context would vitiate the statute’s purpose 

to hold companies accountable and provide relief to investors by making it 

effectively impossible to bring Section 11 claims, producing an absurd result.  

In Barnes, Judge Friendly highlighted that the purpose of the overall 

statutory scheme was “‘to provide full and fair disclosure of the character of 

securities sold in interstate and foreign commerce and through the mails, and 

to prevent frauds in the sale thereof,’” Barnes, 373 F.2d at 272 (citing 48 Stat. 

74 (1933)). Given that a central purpose is to protect investors from fraud and 

being misled, when interpreting securities laws, courts “are guided by the 

familiar canon of statutory construction that remedial legislation should be 

construed broadly to effectuate its purposes.” Tcherepnin v. Knight, 389 U.S. 

332, 336 (1967). Further, in “searching for the meaning and scope” of a term, 

“form should be disregarded for substance and the emphasis should be on 

economic reality.” Id. (citing SEC v. W. J. Howey Co., 328 U.S. 293, 298 (1946)). 

As a result, securities laws like Section 11 are intended to be applied “not 
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technically and restrictively, but flexibly to effectuate [their] remedial 

purposes.” Cap. Gains Rsch. Bureau, Inc., 375 U.S. at 195.  

Additionally, Section 11’s penalties are meant to deter fraud and ensure 

that registration statements contain accurate information. Globus v. Law Rsch. 

Serv., Inc., 418 F.2d 1276, 1287–88 (2d Cir. 1969). Judge Friendly noted that 

Section 11’s “stringent penalties are to insure full and accurate disclosure 

through registration.” Barnes, 373 F.2d at 272. In determining that “such 

security” should be read narrowly, Judge Friendly contrasted the strict liability 

of Section 11 with Section 12(2) and Section 17 of the 1933 Securities Act, both 

of which are antifraud statutes that require scienter. Id. The Appellate Court 

similarly commented that “courts have continued to require tracing despite the 

difficulty in establishing it because the requirement serves as a necessary 

counterbalance to the severe strict liability standard imposed by Section 11.” 

(R. at 16). By removing the burden of having to allege scienter, Congress 

created a more permissive pleading standard that makes it easier for plaintiffs 

to overcome a motion to dismiss. The tracing requirement evolved as a 

response to cabin liability by limiting the parties who are able to bring claims; 

as a result, tracing may be “difficult to meet in some circumstances” by design. 

In re Century Aluminum Co. Sec. Litig., 729 F.3d 1104, 1107 (9th Cir. 2013). 

The idea of “counterbalance” and the recognition that tracing may be difficult 

in “some circumstances” acknowledges the give-and-take nature of a 

permissive pleading standard. Under the existing doctrinal scheme, as applied 

to traditional IPOs, not every eager plaintiff will be granted standing in order to 

bring a Section 11 claim in response to misleading content in a company’s 
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registration statement. But the heart of this balance is that plaintiffs actually 

exist who, upon tracing their shares to the defective registration statement, will 

make it through the procedural hurdles in order to gain relief and hold the 

company accountable under Section 11.  

The absurdity canon informs judicial interpretation in order to best 

actualize congressional intent. Even in the case where there appears to be a 

“plain meaning” of the text, where applying that meaning leads to “absurd or 

futile results,” courts look “beyond the words to the purpose of the act.” United 

States v. Am. Trucking Ass’n, 310 U.S. 534, 543 (1940). When there is no plain 

meaning due to ambiguity in the text, and a phrase is susceptible to an 

interpretation that would avoid the absurd outcome altogether, that reading 

becomes not just one possible interpretation but the only reasonable 

interpretation. Interpreting a statute to require such a high procedural hurdle 

that it makes it effectively impossible for plaintiffs to bring a claim would create 

a “futile” and “absurd” result. Pirani, 445 F. Supp. 3d at 380–81.  

Performing a narrow reading of “such security” and requiring tracing in 

the direct listing context would lead to the absurd outcome that it would be 

effectively impossible to bring claims under the Section 11 statutory regime. 

See Pirani, 445 F. Supp. 3d at 380–81 (finding that the tracing requirement in 

a direct listing would eliminate Section 11 civil liability, representing a “futile 

result at variance with the policy of this remedial legislation”). Congress set out 

a permissive pleading standard in Section 11 by establishing a strict liability 

scheme, opening the door for purchasers of shares to bring claims in response 

to the publication of inaccurate registration statements. The judicial creation of 
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the tracing requirement has functioned as a way to cabin who can bring claims 

in order to balance the otherwise expansive Congressional scheme. Before the 

recent creation of direct listings, never has the tracing requirement so 

systematically deprived the public of Section 11 protection in the face of false 

or misleading registration statements that wrongly inflated the price upon a 

company’s initial entrance onto the market. Horizons’ stock price plunged from 

over $60 when it was first listed (and the Firemen’s Pension Fund purchased 

shares) to a mere $38 six months later upon the revelation regarding the 

association between Horizons’ principal technology and brain cancer. (R. at 9). 

The impossibility of tracing in the direct listing context translates into the 

impossibility of bringing claims under the narrow reading of Section 11, leading 

to an absurd result. Judge Friendly himself left room for such a situation in the 

interpretation of “such security” within Section 11 when he noted that a court 

could “properly adopt [the broad reading] if there were good reason for doing 

so.” Barnes, 373 F.2d at 271. The tools of statutory interpretation that indicate 

a broad and flexible reading of Section 11 is most appropriate and the principle 

that absurd consequences should be avoided result in the need to dispense 

with the tracing requirement in the context of direct listings. See, Tcherepnin 

389 U.S. at 336 (remedial legislation should be construed broadly to effectuate 

its purposes); Am. Trucking Ass’n, 310 U.S. at 543 (readings that result in 

absurdity should be avoided). Expanded access to the courts in this limited 

context of direct listings is more appropriate than voiding all potential relief 

under Section 11 in order to best effectuate congressional intent. 
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B. Requiring tracing for direct listings would create a loophole 
that would attract entities seeking to evade liability. 

 
Companies respond to incentives, and establishing a legal loophole that 

allows them to gain liquidity of the shares they issue while dodging a key 

securities law will encourage the growth of direct listings, not because of what 

they provide companies, but for what they allow companies to avoid. 

Companies are increasingly choosing to raise capital via private markets. See 

Brent J. Horton, Spotify’s Direct Listing: Is It a Recipe for Gatekeeper Failure?, 

72 SMU L. REV. 177, 187 (2019) (“[C]ompanies that traditionally used IPOs to 

raise large amounts of capital now use private placements.”). As a financial 

innovation that allows a company to go public without issuing new shares 

when they do not need to raise additional capital, direct listings provide these 

companies with an efficient way to enter the market. However, direct listings 

may become attractive for unscrupulous market players who are looking to 

help insiders offload shares while avoiding Section 11’s strict liability regime. 

Indeed, lawyers have already started to advise clients that an “important 

advantage of the direct listing [over an IPO is] the potential to deter private 

plaintiffs from bringing claims under Section 11” because of the “impossibility” 

of tracing shares when “registered and unregistered shares are commingled in 

the market.” Andy Clubok, et. al., Complex and Novel Section 11 Liability Issues 

of Direct Listings, LAW.COM (Dec. 20, 2019, 1:29 PM), https://www.law.com/ 

corpcounsel/2019/12/20/complex-and-novel-section-11-liability-issues-of-

direct-listings/ (emphasis added). Eliminating Section 11 and the strict liability 

it applies would be a boon to these companies because other securities laws, 
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such as Section 10-b, provide harsh pleading requirements that must give “rise 

to a strong inference” of scienter, which is notoriously difficult to establish. 15 

U.S.C. § 78u-4(b)(2); See Dain C. Donelson & Robert A. Prentice, Scienter 

Pleading and Rule 10b-5: Empirical Analysis and Behavioral Implications, 63 

CASE W. RES. L. Rev. 441 (2012) (“A strict scienter pleading standard can create 

a very significant roadblock to a plaintiff’s prosecution of a rule 10b-5 claim.”). 

In order to have a consistent securities legal regime that prevents parties from 

taking advantage of this eagerly anticipated potential loophole, a different 

reading of “such security” in IPO and direct listing contexts is not only 

justifiable, but necessary. 

The Appellate Court expresses concern that allowing for expanded access 

to the courts by granting plaintiffs standing without the tracing requirement 

“would in all likelihood mean that no company would employ a direct listing 

transaction going forward. The litigation and liability risk would simply be too 

high for a company to justify such an offering.” (R. at 17). However, companies 

already regularly face the threat of strict liability under Section 11 when 

undergoing a traditional IPO, as the tracing burden is “easily met” and 

essentially nonexistent during the lock-up period. Nickerson, 86 U. CHI. L. REV. 

at 1006. Despite the potential imposition of Section 11 liability, 4,500 

companies chose to pursue an IPO between 2000 and 2020. See IPO Statistics, 

STOCK ANALYSIS, https://stockanalysis.com/ipos/statistics (last visited Feb. 7, 

2021). Dispensing with the tracing requirement by adopting a broad reading of 

“such security” and thus allowing for Section 11 liability in the direct listing 

context will ensure that companies cannot strategically pursue direct listings 
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as a way to skirt accountability to investors. The Court should find that the 

Firemen’s Pension Fund does not need to trace their shares in order to receive 

standing to bring a Section 11 claim against Horizons and Thatcher Lyon. 

II. THATCHER LYON IS A STATUTORY UNDERWRITER AND 
THEREFORE SUBJECT TO LIABILITY UNDER SECTION 11. 

 
The Circuit Court incorrectly ruled that despite assuming many of the 

same functions as a traditional underwriter, Thatcher Lyon’s role as a financial 

advisor in the direct listing of Horizons securities did not make the bank an 

underwriter, and therefore, did not subject them to liability under Section 11. 

The Supreme Court should instead utilize the most natural and functional 

interpretation of the law in order to ensure responsible actors remain liable 

under this emerging new trend in securities distribution.   

Section 11 of the Securities Act imposes liability for damage caused by 

untrue or misleading information in Resale Registration Statements 

(“registration statements”) on five groups, the fifth of which is underwriters. See 

15 U.S.C. § 77k(a); Straus v. Holiday Inns, Inc., 460 F. Supp. 729, 732 

(S.D.N.Y. 1978). Section 11 applies to the negligent conduct of any of these 

actors, casting a wider net than other sections of the Act. Ernst & Ernst v. 

Hochfelder, 425 U.S. 185 (1976).  

According to the statute, an underwriter is, “Any person who has 

purchased from an issuer with a view to, or offers or sells for an issuer in 

connection with, the distribution of any security, or participates or has a direct 

or indirect participation in any such undertaking.” 15 U.S.C. § 77b(a)(11). 

Therefore, three kinds of activities can bestow underwriter status: purchasing 
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securities, offering or selling securities on behalf of an issuer, and direct or 

indirect “participation.” Thatcher Lyon fits in the latter two of these categories.    

A. Thatcher Lyon participated in the distribution of securities 
and is therefore a statutory underwriter. 

 
Thatcher Lyon is an underwriter because they were a participant in the 

Horizons direct listing. Given the indefinite meaning of “participate,” the third 

category of statutory underwriter status has slowly been defined by the courts 

overtime. Parties need not buy, sell, or offer the securities of the issuer in order 

to be an underwriter. This category encompasses actors that provide other 

functions in the process. See, e.g., In re WorldCom Sec. Litig., 308 F. Supp. 2d 

338, 344 (S.D.N.Y. 2004) (emphasizing the need to analyze the actor’s role). 

Participant status is not defined by the party’s business, but instead requires 

an examination of the relationship between the party and the offering. In re 

Laser Arms Corp. Sec. Litig., 794 F. Supp. 475, 484 (S.D.N.Y. 1989) (citing L. 

Loss, The Fundamentals of Securities Regulation at 1017 n.2 (1983)).   

Specifically, several circuits have defined “participation” in Section 2(11) 

to require an essential or necessary relationship to the distribution of securities 

in question. See SEC v. Platforms Wireless Int’l Corp., 617 F.3d 1072, 1086 (9th 

Cir. 2010) (requiring an underwriter to be “an essential cog in the distribution 

process”); Harden v. Raffensberger, Hughes & Co., 65 F.3d 1392, 1400 (7th Cir. 

1995) (utilizing the 7th Circuit’s “necessary” standard); SEC v. International 

Chem. Dev. Corp., 469 F.2d 20, 33 (10th Cir. 1972) (defining participators as 

performing a “vital aspect in the steps necessary to the distribution”). Courts 

have also noted that underwriter is defined broadly in the statute in order to 
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capture, “all persons who might operate as conduits for securities being placed 

into the hands of the investing public.” SEC v.  Lybrand, 200 F. Supp. 2d 384, 

393 (S.D.N.Y 2002) (quoting Thomas Lee Hazen, The Law of Securities 

Regulation 431 (4th Ed. 2002)).  

The Supreme Court acknowledges that the term should be read broadly, 

beyond the purchasing, selling and offering requirements, to include others 

involved in the distribution process. See Pinter v. Dahl, 486 U.S. 622, 650 n.26 

(1988) (explaining Congress did not intend Section 12 liability to extend 

broadly by contrasting it with Sections 11 and 5, where “collateral participant 

liability” covers a broad range of actors). Therefore, “participate” in Section 11 

should be read broadly to include actors performing non-purchasing or selling 

functions that are necessary for the distribution of securities.  

1. Thatcher Lyon played a “necessary” role in the 
distribution of Horizons securities that exceeded mere 
“facilitation.”  

 
Thatcher Lyon’s role in pricing, preparing Investor Day materials, and 

crafting the registration statement are collectively more than enough to 

determine they should receive statutory underwriter status. In the absence of 

Thatcher Lyon acting as a financial advisor, the Horizons direct listing could 

not have taken place. 

First, Thatcher Lyon’s role in setting the price of the shares was 

mandated by the rules of the NYSE, meaning they were indispensable to the 

legal status of the Horizons listing. See Notice of Filing of Amendment No. 3 

and Order Granting Accelerated Approval of Proposed Rule Change, Exchange 

Act Release No.34,82627, 118 SEC Docket 3499 (Feb. 2, 2018). In Harden, the 
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liable independent underwriter did not buy, sell, or offer on behalf of the 

issuer, but the court found they were statutory underwriters because the 

issuers were legally required to have an independent underwriter recommend a 

price and review the registration statement. See Harden, 65 F.3d at 1392. Here, 

the law required Thatcher Lyon to fill virtually the same role. Horizons itself 

could not have collaborated with the Designated Market Maker, and such 

collaboration was necessary for the direct listing to move forward.  

Therefore, Thatcher Lyon was not a mere “facilitator” of the securities 

distribution as the lower court suggested. The correct reading of “participate” 

does not assign liability to proofreaders, secretaries, or other parties that 

merely played a role in bringing about the distribution of the securities. Those 

parties and the role they play are discretionary; the law does not require their 

participation in order for the distribution of securities to occur. There is a clear 

distinction between Thatcher Lyon’s mandated role as a financial advisor and 

the duties performed by others simply working on the transaction.  

Additionally, the lower court’s majority opinion incorrectly aligned the 

current case with Lehman Brothers. There, the court held that credit rating 

agencies were not underwriters because their assistance in setting stock price 

was merely facilitative. In re Lehman Brothers Mortg.-Backed Sec. Litig., 650 

F.3d 167, 176 (2d Cir. 2011). However, the credit rating agency’s price setting 

is not mandated by the rules of the NYSE, as it is in the current case. The 

securities distribution could have still happened without the assistance of 

credit rating agencies in Lehman, but Thatcher Lyon was absolutely necessary 

for the Horizons direct listing.  
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2. Thatcher Lyon became a participant in the securities 
distribution by assuming the liabilities of an underwriter. 

 
Statutory requirements of participation in securities distribution can 

create an assumption of the liabilities of an underwriter. In re Lehman Brothers 

Mortg.-Backed Sec. Litig., 650 F.3d. at 179 (distinguishing the facts of Harden). 

According to the Second Circuit, an actor assuming functions similar to the 

historic role of an underwriter in a securities transaction does not 

automatically fall within underwriter liability; however, when paired with rules-

based obligation, such an actor should be found to have explicitly assumed the 

obligations of an underwriter. Id. at 179 (distinguishing rating agencies from 

the independent underwriters of Harden). The Seventh Circuit’s opinion in 

Harden also establishes that “participate” includes actors that voluntarily 

assume the liability of an underwriter. Harden, 65 F.3d at 1403 (“[T]he 

qualified independent underwriter ‘participates’ in the issues through its 

voluntary and explicit assumption of the liability usually assumed by the 

underwriter.”).  

Here, Thatcher Lyon both assumed the traditional role of an underwriter 

and knowingly acted as the rules-mandated participant in the direct listing, 

creating an assumption of liability. In laying out the different offering options, 

Thatcher Lyon knew the functions it was performing as a financial advisor were 

similar to the role it would have played as an underwriter in an IPO. See New 

Jersey Carpenters Vacation Fund v. Royal Bank of Scot. Grp., PLC, 720 F. Supp. 

2d 254, 263 (S.D.N.Y. 2010) (stating that marketing securities to investors and 
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assisting in investor road shows would be factual evidence of underwriter 

status). 

Thatcher Lyon proposed both an IPO and direct listing as options 

available to Horizons, indicating the bank’s willingness to assume liability and 

knowledge that their activities mirrored a traditional underwriter.  Additionally, 

Thatcher Lyon was more intimately involved in the distribution of Horizons 

securities than the independent underwriters in Harden, suggesting a higher 

assumption of liability. Harden, 65 F.3d at 1403 (finding an assumption of 

liability even absent intimate involvement). This assumption makes them a 

“participant” in the distribution of securities.   

3. A cohesive reading of the Securities Act and Section 11 
demands that Thatcher Lyon be liable as a Participant in 
the securities distribution.  

 
A broad definition of “participant” best reflects the actual text of the 

statute. Section 5 of the Securities Act creates liability for “participants” in the 

sale of unregistered securities. 15 U.S.C. § 77(e). The doctrine of participant 

liability has developed over time regarding both Section 5 and Section 11, 

creating a cohesive interpretation of the word “participant.” See, e.g., SEC v. 

Holschuh, 694 F.2d 130, 139 n.13 (7th Cir. 1982) (defining participant in the 

Section 5 context). Defendants that are “substantial” or “necessary” parts of the 

sale of unregistered securities are liable under Section 5. See SEC v. Van Horn, 

371 F.2d 181, 188 (7th Cir. 1966); SEC v. Culpepper, 270 F.2d 241, 247 (2d 

Cir. 1959); see generally SEC v. Murphy, 626 F.2d 633 (9th Cir. 1980). 

A term located in several places in a statute is typically read the same 

way each time it appears. See Ratzlaf v. United States, 510 U.S. 135, 143 



P11 

25 
 

(1994); See also Gustafson v. Alloyd Co., 513 U.S. 561, 570 (1995); and 

Wisconsin Dep’t of Revenue v. William Wrigley, Jr. Co., 505 U.S. 214, 225 

(1992). The Respondent’s exclusionary definition of “participant” would violate 

this rule of statutory interpretation. In Section 5, “participant” would include 

those necessary to the conduct in question, but in Section 11, “participant” 

would be limited only to those with an actual financial stake in the transaction.  

Additionally, reading “participant” broadly enough to include Thatcher 

Lyon’s role in the current case is the only way to prevent the final category of 

underwriters in Section 11 from becoming mere surplusage. “If possible, every 

word and every provision is to be given effect.” ANTONIN SCALIA & BRYAN A. 

GARNER, READING LAW 16 (2012) app. B at 440.   

The lower court erred in restraining the definition of “participate” to the 

statutory text that proceeded it in order to absolve Thatcher Lyon of liability. 

By focusing merely on buying, selling, and offering, the court stripped 

“participate” of any semblance of independent meaning. Instead, “participate” 

must be read to include a separate set of actors, such as Thatcher Lyon, that 

are equally necessary to the distribution of securities.   

B. Thatcher Lyon’s preparation of public-facing materials 
constitutes an offer and sale for Horizons in connection with 
the distribution of securities, making it a statutory 
underwriter. 

 
Section 11 also provides liability for actors that sell or offer for an issuer. 

15 U.S.C. § 77b(a)(11). This definition expands beyond underwriters that 

purchase and then resell securities, including “best-efforts” attempts to bring 

in investors and continuous solicitation. E.g., A.J. White & Co. v. SEC, 556 F.2d 
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619, 620–21 (1st Cir. 1977); SEC v. Chinese Consol. Benevolent Soc’y, 120 F.2d 

738, 741 (2d Cir. 1941). Thatcher Lyon also qualifies under this second 

category of underwriters.  

1. By preparing materials for investor day and gauging 
investor interest, Thatcher Lyon solicited offers from 
investors and became a statutory underwriter. 

 
Thatcher Lyon took an active role in several activities that constitute a 

best-efforts attempt at bringing in investors and soliciting on behalf of 

Horizons. First, Thatcher Lyon helped prepare a Resale Registration Statement 

and prospectus. (R. at 7). These materials are the primary source of 

information investors have about the stock they are buying. Second, Thatcher 

Lyon drafted materials that were then utilized by the Horizons executive team 

during Investor Day, furthering their involvement in shaping the public’s 

perception of the direct listing of Horizons securities. (R. at 7). Third, Thatcher 

Lyon played a key role in setting the share price, the final piece of information 

an investor has to rely on in contemplating their investment. (R. at 8). In 

working with the Designated Market Maker, Thatcher Lyon utilized “pre-listing 

selling” and “buying interest” to set the initial price, suggesting Thatcher Lyon 

had direct exposure to potential investors. (R. at 8). Functionally, this is similar 

to building a book of investors.  

As such, Thatcher Lyon played a key role in shaping the interaction 

between investor and issuer in the distribution of Horizons securities. Their 

words and efforts provided the main source of information for the investing 

public to learn about their investment, and their knowledge of investor interest 

shaped the listing price. By providing this link, Thatcher Lyon engaged in 
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exactly the soliciting behavior included in Section 11’s second category of 

underwriters. Although Investor Day took place over a single day, Thatcher 

Lyon’s other functions in the transaction satisfy the “continuous” requirement 

of Chinese Consolidated. Their materials were likely read and used by investors 

over the entire period of time leading up to the direct listing, and they engaged 

in separate activities (writing the prospectus, setting the price, creating 

investor day materials) on separate days, prolonging their solicitation over a 

period of time. (R. at 7–8).  

Thatcher Lyon’s solicitation role in the transaction is arguably more 

befitting of underwriter status than the party in Chinese Consolidated. In that 

benchmark case, the party was not authorized by the issuer to sell Chinese 

government bonds, yet the court found their one-sided solicitation of investors 

to fit under the second category of underwriters. Chinese Consol. Benevolent 

Soc’y, 120 F.2d 738. There, the party did not even represent a connection 

between the issuer and investors; their solicitation efforts were unknown to the 

Chinese government. Id. at 740. Here, Thatcher Lyon worked in tandem with 

Horizons throughout the entire direct listing process. The joint marketing 

efforts thus qualifies Thatcher Lyon as a statutory underwriter under the 

second category. 

2. Respondent’s interpretation of “sell” and “offer” is 
overly formalist, draws arbitrary distinctions, and fails to 
consider a changing investment environment.  

 
In addition to misconstruing the holding in Chinese Consolidated, the 

lower court’s view of “offer” and “sell” disregards functionality. The majority 

recognized the Chinese Consolidated holding regarding continuous solicitation 



P11 

28 
 

presented a problem for Respondents and distinguished the present case based 

on a faulty distinction between in-person interaction and Thatcher Lyon’s role 

in messaging and gauging investor interest. 

The lower court argues that because Thatcher Lyon did not meet 

investors and “build a book,” they did not have the direct interface required of 

the second underwriter category. (R. at 21). However, even without formally 

building a book, Thatcher Lyon used its knowledge of investor interest to set 

the initial stock price. (R. at 8). As such, it performed the exact same function 

of assessing demand. This Court should reject their arbitrary test and hold that 

Thatcher Lyon is an underwriter under the second category.   

Beyond its arbitrariness, by requiring the face-to-face interaction of a 

typical IPO roadshow in its definition of “offer” and “sell,” the lower court 

essentially forecloses liability on actors involved in other forms of securities 

distribution that function differently, such as a direct listing. Defining “sell” 

and “offer” so narrowly would severely inhibit the courts’ ability to assign 

liability to those most responsible. If the Court adopts this definition, 

underwriter liability would only be present in an IPO context, rather than 

securities distributions broadly. 

C. The purposes of the overall statute and Section 11 demand 
Thatcher Lyon’s liability because Congress wished to protect 
the investing public and hold gatekeepers responsible. 

 
Finally, an interpretation of “underwriter” that covers Thatcher Lyon  is 

best aligned with Congress’s original purpose in establishing the Securities Act 

and underwriter liability specifically. The Seventh Circuit explicitly rejects a 

definition of underwriter requiring a financial stake in the transaction that was 
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based on Congress’s supposed intent in 1933. Instead, the majority opinion in 

Harden insists that while Congress may not have been able to predict evolving 

developments in the securities industry, the overall purpose of the act is the 

protection of the investing public. Harden, 65 F.3d at 1403 (explaining the SEC 

requires an independent underwriter in affiliated underwriting transactions in 

order to best reflect Congress’s intention of protecting the public).  

In addition to the overall purpose of the Act, scholarship suggests 

Congress established underwriter liability in Section 11 because they acted as 

“gatekeepers” between capital markets and the public. See Reiner H. 

Kraakman, Corporate Liability Strategies and the Costs of Legal Controls, 93 

YALE L.J. 857, 890 (1984).  As such, they should be charged with ensuring 

that all information included in registration statements is accurate.  

Financial advisors in a direct listing transaction encourage investor 

confidence in the same manner as underwriters in an IPO; by taking a 

mandated role in the transaction, they signal to investors that the stock has 

been appropriately priced and honestly marketed. Therefore, including such 

actors within the statutory definition of underwriter makes purposive sense. As 

it stands, a lack of liability for financial advisors is proving to be a gatekeeping 

problem; without regulatory liability, investment banks are not, “thinking twice 

before thrusting a troubled company on potential investors.” See Horton, 72 

SMU L. REV.at 188-91.  

Should the Court wish to avoid broadly defining direct listing financial 

advisors as underwriters, Thatcher Lyon’s motion to dismiss should still be 

denied based on the specific circumstances of this case. In its order regarding 
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the NYSE’s revised rules regarding direct listings, the SEC suggests that under 

certain “facts and circumstances,” a financial advisor could be found liable 

under Section 11 in order to address this gatekeeper concern. See Order 

Setting Aside Action by Delegated Authority and Approving a Proposed Rule 

Change, as Modified by Amendment No. 2, to Amend Chapter One of the Listed 

Company Manual to Modify the Provisions Relating to Direct Listings, 

Exchange Act Release No. 34-90768 (Dec. 22, 2020).  Thatcher Lyon’s unique 

behavior in preparing the registration statement, making public-facing 

materials, and performing due diligence establishes them as liable gatekeepers. 

The investment bank was best positioned to prevent the introduction of 

misleading statements into the registration statement. In order to protect the 

public, Thatcher Lyon must be found liable in this case; otherwise, direct 

listings will turn into an avenue for investment banks to exercise the same 

immense influence over a securities transaction while avoiding liability.  

CONCLUSION  
 

This Court should reverse the Appellate Court’s judgment and deny 

Respondents’ motions to dismiss. Standing under Section 11 should not 

require tracing to the Resale Registration Statement. Additionally, Thatcher 

Lyon is a statutory underwriter and is therefore liable under Section 11. 

Fundamentals of statutory interpretation, precedent, and policy considerations 

require this outcome. 
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