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QUESTIONS PRESENTED 

I. Whether purchasers of shares of a class of stock issued in a direct listing 

have standing to bring a claim under Section 11 of the Securities Act of 

1933 even though they cannot trace their purchased shares to a 

registration statement. 

II. Whether investment bankers acting as financial advisors in a direct 

listing are statutory underwriters for purposes of Section 11 liability.
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STATEMENT OF THE CASE 

In August 2014, Peter Maxfield developed a vision for Horizons, Inc. 

(“Horizons”), a technology company that would be devoted to treating and 

monitoring cognitive problems. Record (“R.”) at 2. In order to obtain the 

necessary capital to launch his idea, Maxfield was directed to angel investors 

who concentrated on startups. R. at 3. By the end of the year, Maxfield had the 

necessary financial backing to make Horizons a reality. R. at 3. Horizons began 

carrying out its business plan, “buil[ding] out technology and modest 

production facilities” and “prepar[ing] to implement a sales program aimed at 

pediatricians, children’s learning centers and pediatric neurology departments 

of major hospitals.” R. at 3. Over the next few years, Maxfield raised nearly 

$100 Million in subsequent funding in exchange for, in aggregate, 47% of 

Horizons’ common stock. R. at 4. One of Horizons’ investors reached out to 

Maxfield in 2018 to alert him that other investors were interested in liquidity 

options. R. at 4. (“Some had been invested for over two years and were looking 

for a liquid market to absorb a substantial portion of their position. Maxfield 

realized that Horizons’ employees, who had been paid a significant amount of 

their compensation in stock, also needed liquidity.”). 

Horizons hired Thatcher Lyon (“Thatcher”), an investment banking firm 

“with a stellar capital markets reputation” to help the company determine the 

best way to provide an exit strategy for these investors. R. at 4–5. Horizons also 

hired Whitmore Davis (“Whitmore”), a law firm with a similar specialty in 

capital markets transactions. R. at 4. An initial public offering (“IPO”) was 
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quickly ruled out by Horizons, as it had no need to raise additional capital. R. 

at 5. An attorney from Whitmore suggested that Horizons proceed with a 

“newly developed alternative public offering option called a direct listing” 

instead. R. at 5. 

  In a direct listing, a company allows its shareholders to sell their 

existing shares to the public once listed on the New York Stock Exchange 

(“NYSE”). R. at 5. Rule 144 exempts the sale of shares held by non-affiliates 

(one who is not directly or indirectly controlled by an issuer, per 17 C.F.R. 

§ 230.144(a)(1)) for more than one year from registering with the Securities and 

Exchange Commission (“SEC”). R. at 5. Shares held by non-affiliates for less 

than one year, as well as shares held by affiliates, must register with the SEC 

by filing a 1933 Securities Act Registration Statement (“Resale Registration 

Statement”). R. at 5. The combination of these two distinct groups results in 

the simultaneous availability of shares of common stock for trading under both 

the Rule 144 exemption and Resale Registration Statement on the effective 

date. R. at 5. 

 A further advantage for the direct listing was to prevent the lock-up 

period found in IPOs, where investors are prevented from selling their shares 

within six months of the offering’s launch. R. at 5. Without this restriction, it is 

unclear whether investors purchase shares of common stock released under 

the Rule 144 exemption, or under the Resale Registration Statement. R. at 5. In 

order to achieve the goal of creating liquidity for its investors, however, 

Horizons agreed to proceed with a direct listing. R. at 7. 
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Thatcher was hired as the “financial advisor,” the customary role played 

by an investment bank in a direct listing. R. at 7. Even though it was not 

officially an “underwriter” for the transaction as it would have been in an IPO, 

Thatcher was intricately involved in the direct listing process by helping 

prepare the Resale Registration Statement and prospectus. R. at 7–8.  

In order to acquaint prospective investors with Horizons, Thatcher, with 

the help of Whitmore, prepared to administrate a two-hour live-streamed 

“Investor Day.” R. at 7. Thatcher and Whitmore performed the due diligence 

process leading up to the transaction, including “thoroughly review[ing] 

Horizons’ financial statements, physical plant, ongoing business operations[,] 

and contingent liabilities.” R. at 7–8. Additionally, they drafted the materials to 

be used at Investor Day, including the prospectus. R. at 7. Further, Thatcher 

acted as the independent financial advisor—as required by the NYSE in direct 

listing transactions—responsible for communicating with the Designated 

Market Maker (“DMM”) on behalf of Horizons. R. at 7. In fact, Thatcher was the 

DMM’s only point of contact with Horizons. R. at 7. The purpose of these 

communications was for Thatcher to give the DMM input as to the appropriate 

pricing of the listings before the Resale Registration Statement was to become 

effective. R. at 8. 

In September 2018, Horizons filed its Resale Registration Statement and 

prospectus draft that stated Thatcher was not acting as an underwriter 

although it had been thoroughly involved throughout the process such as on 

Investor Day, which 8,000 individuals attended. R. at 8. Approximately 63% of 
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Horizons’ total shares were registered under the Resale Registration Statement 

because they were owned by affiliates, as well as non-affiliates who had 

purchased within the last year, with the remaining 37% therefore exempt from 

registration under Rule 144. R. at 8. 

After consulting with Thatcher to set the share price for Horizons’ 

securities, the DMM executed the opening trade on the NYSE. R. at 8–9. Before 

the Resale Registration Statement became effective, the DMM consulted 

Thatcher to reach an appropriate share price based on “pre-listing selling, 

buying interest[,] and other factors otherwise unavailable to the [DMM].” R. at 

8. The Statement was declared effective by the SEC in January 2019, and the 

DMM set the share price. R. at 9. 

In July of the same year, Horizons’ stock plummeted after the release of 

an Oxford study linking the company’s technology to brain cancer. R. at 9. This 

caused the shares of the State of Fordham Firemen’s Pension Fund—which 

purchased seven million shares of Horizons’ stock days after trading 

commenced as a long-term investment—to lose over $200,000 in value, at 

which point it sold its position at a loss of $30 per share. R. at 9. 

SUMMARY OF ARGUMENT 
 

I. PETITIONERS HAVE STANDING UNDER SECTION 11. 

Congress enacted the Securities Act to protect investors. Section 11’s 

strict liability for misrepresentations and omissions contained in registration 

statements filed with the SEC does not require purchasers of securities in 

direct listings like Petitioners to trace their shares to the registration statement. 
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Rather, courts have required such tracing for public offerings like IPOs. Direct 

listings are distinguishable from public offerings because they result in a 

simultaneous distribution of registered and unregistered shares on the effective 

date of the registration statement, making it impossible for a purchaser to trace 

his shares to those registered under the Resale Registration Statement, versus 

those exempt from registration under Rule 144. 

In view of Section 11’s ambiguous text, the need to protect investors by 

holding companies liable for material misstatements and omissions in their 

registration statements, and the underlying remedial purpose of the Securities 

Act, this Court should hold that Petitioners have standing to sue Horizons 

under Section 11 of the Securities Act. 

II. INVESTMENT BANKERS ARE UNDERWRITERS IN DIRECT 
LISTINGS. 
 

Section 11 imposes liability on underwriters, and when Thatcher, the 

investment banker, acted as a financial advisor in Horizons’ direct listing, it 

was acting as an underwriter. Under the statutory definition of an underwriter, 

Thatcher offered and sold securities on behalf of Horizons in connection with 

the distribution of a security, and further participated in such an undertaking, 

by preparing all of the materials used to market and offer Horizons’ securities 

to investors, and therefore was an integral participant in Horizons’ attempt to 

secure investors. 

In light of the substance over form approach in securities law, even 

though Thatcher identified itself as a financial advisor in Horizon’s direct 

listing, its continual participation throughout the endeavor made it a statutory 
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underwriter. In accordance with the Securities Act’s purpose of protecting 

investors from misconduct by parties who participate in the distribution of 

securities, like investment bankers, this Court should find Thatcher liable as 

an underwriter under Section 11. 

ARGUMENT 
 

I. SECTION 11’s REMEDIAL PURPOSE REQUIRES THAT 
PURCHASERS OF STOCK ISSUED IN A DIRECT LISTING HAVE 
STANDING. 

 
The Securities Act “was designed to provide investors with full disclosure 

of material information concerning public offerings.” Ernst & Ernst v. 

Hochfelder, 425 U.S. 185, 195 (1976). Where a registration statement contains 

material misstatements or omissions, Section 11 of the Securities Act provides 

a private cause of action for purchasers of securities. See Omnicare, Inc. v. 

Laborers Dist. Council Const. Indus. Pension Fund, 575 U.S. 175, 179 (2015); 

see also Hildes v. Arthur Andersen LLP, 734 F.3d 854, 856 (9th Cir. 2013) 

(“Section 11 imposes broad liability without regard to reliance or fraudulent 

intent for any material misstatements or omissions contained in a registration 

statement for the first year that the registration statement is available.”). The 

statute imposes strict liability on violators; scienter need not be alleged. See 

Herman & MacLean v. Huddleston, 459 U.S. 375, 381–82 (1983); 15 U.S.C. 

§ 77k (“In case any part of the registration statement, when such part became 

effective, contained an untrue statement of a material fact or omitted to state a 

material fact required to be stated therein or necessary to make the statements 

therein not misleading, any person acquiring such security . . . may . . . sue 
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. . . .”); see also Gustafson v. Alloyd Co., 513 U.S. 561, 581 (1995) (noting that 

“originators of securities” have a “moral responsibility to the public [that] is 

particularly heavy”). 

Section 11 and the Securities Act’s ultimate purpose of protecting 

investors by (1) deterring fraud and (2) providing them an adequate remedy for 

such violations requires that this Court adopt a broad reading of “such 

security” and find that Petitioners have standing under Section 11. 

A. Section 11’s Strict Liability Regime Was Meant to Deter Fraud, 
Not Make It Impossible for Investors of a Direct Listing to 
Bring a Claim. 

 
Section 11’s strict liability regime was designed to deter fraud and 

guarantee accuracy in registration statements. See Globus v. Law Rsch. Serv., 

Inc., 418 F.2d 1276, 1288 (2d Cir. 1969). 

A registration statement is required when selling a security unless an 

exemption applies. See 15 U.S.C. § 77e. Rule 144 sets out two groups to 

determine whether an individual is engaged in a distribution and therefore 

must register his shares prior to an offering as an underwriter: affiliates and 

non-affiliates. See 17 C.F.R. § 230.144. Non-affiliate shareholders who have 

held their shares for at least one year are exempt from registering their 

securities, whereas all affiliates, plus all non-affiliates who have held their 

shares for less than one year, must register sales of their shares using a Form 

S-1 resale shelf registration statement. See id.; 17 C.F.R. § 239.11. 

The NYSE permits certain companies to engage in direct listings, 

whereby underwriters under Rule 144 may sell their shares pursuant to a 
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Resale Registration Statement and non-underwriters may sell their shares 

under an exception within Rule 144 itself. See Proposed Rule Change to Amend 

Section 102.01B of the NYSE Listed Company Manual, Exchange Act Release 

No. 34,80933, 116 SEC Docket 4924 (June 15, 2017); 17 C.F.R. § 230.144. 

The result is the commingling of these two groups of shares when they are 

simultaneously sold under a direct listing. 

The Northern District of California is the only court thus far to examine 

Section 11 as it applies to direct listings. See Pirani v. Slack Techs., Inc., 445 F. 

Supp. 3d 367 (N.D. Cal. 2020). In Pirani, purchasers of Slack’s shares in a 

direct listing alleged its Resale Registration Statement contained material 

misstatements and omissions. Id. at 373. Slack argued that because the 

purchasers could not definitively trace their shares to the Resale Registration 

Statement, they lacked standing, as they could have bought registered shares 

or unregistered shares. Id. at 376. Due to the impossibility of the purchasers 

being able to trace their shares in a direct listing, the court found they had 

standing to bring a Section 11 claim. Id. at 379. 

The Pirani Court noted that the requirement that shares be traced back 

to the Resale Registration Statement, first addressed in Barnes v. Osofsky, 373 

F.2d 269 (2d Cir. 1967), did not apply to direct listings because it would be 

impossible to establish Section 11 standing with such a requirement. 445 

F. Supp. 3d at 379; cf. 373 F.2d at 272 (adopting a narrow reading where “it is 

often impossible to determine whether previously traded shares are old or new” 

(emphasis added)). In Barnes, the court posited two different interpretations of 
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“such security” as it appears in 15 U.S.C. § 77k: first, a broad interpretation, 

pertaining to securities of the same class as those sold pursuant to a 

registration statement, and second, a narrow interpretation, focused solely on 

securities traceable to a particular registration statement. 373 F.2d at 271–72. 

Although the court adopted the narrower reading, it noted that the broad 

interpretation “would not be such a violent departure from the words that a 

court could not properly adopt it if there would be good reason for doing so.” Id. 

at 271. Further, Barnes involved a secondary public offering, not a direct 

listing. Id. 

Pirani’s holding therefore applies here. Under a narrow reading of “such 

security,” no purchaser in a direct listing would ever have standing to bring a 

Section 11 claim. And with direct listings on the rise, companies could avoid 

Section 11 liability even when their registration statements contain misleading 

statements or omissions. See 445 F. Supp. 3d at 381 (“[T]his Court finds that 

in this unique circumstance—a direct listing in which shares registered under 

the Securities Act become available on the first day simultaneously with shares 

exempted from registration—the phrase ‘such security’ in Section 11 warrants 

a broader reading . . . .”); see also In re Twinlab Corp. Sec. Litig., 103 

F. Supp. 2d 193, 202 (E.D.N.Y. 2000) (“Standing under Section 11 is not 

limited to purchasers who directly participated in the public offering covered by 

the allegedly misleading registration statement and prospectus.”); Joseph v. 

Wiles, 223 F.3d 1155, 1159–61 (10th Cir. 2000) (allowing after-market 
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purchasers to sue); Hertzberg v. Dignity Partners, Inc., 191 F.3d 1076, 1080–82 

(9th Cir. 1999) (same). 

The SEC did not enact Rule 144 to provide companies an opportunity to 

evade Section 11 liability by issuing registered and unregistered shares 

simultaneously. See 37 Fed. Reg. 592 (Jan. 14, 1972) (“Rule 144 is designed to 

implement the fundamental purposes of the Act as expressed in its preamble: 

‘To provide full and fair disclosure of the character of the securities sold in 

interstate commerce and through the mails, and to prevent fraud in the sale 

thereof . . . .’”). The SEC itself emphasized that “[i]f experience with [Rule 144] 

indicates that it is not operating for the protection of investors, it will be 

rescinded or appropriately amended.” 37 Fed. Reg. 595 (Jan. 14, 1972). 

Further, courts have found that Rule 144 is intended to provide access to 

capital while preserving the purpose of the Securities Act. See, e.g., Leiter v. 

Kuntz, 655 F. Supp. 725, 728 n.7 (D. Utah 1987) (noting that the “essential 

purposes of Rule 144” include ensuring “that the investor acquires adequate 

information through the existence of current public information”). 

Further, this Court should not permit a tracing requirement to override 

the strict liability that Section 11 affords when it creates “‘virtually absolute’ 

liability for corporate issuers for even innocent material misstatements.” Krim 

v. pcOrder.com, Inc., 402 F.3d 489, 495 (5th Cir. 2005) (citing Herman & 

MacLean, 459 U.S. at 382 (“If a plaintiff purchased a security issued pursuant 

to a registration statement, he need only show a material misstatement or 

omission to establish his prima facie case. Liability against the issuer of a 
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security is virtually absolute, even for innocent misstatements.”)). Unlike cases 

pertaining to public offerings where the method of purchasing the shares made 

it impossible to later trace them, there is zero possibility that any purchaser of 

shares under a direct listing could trace their shares when the entire premise 

of a direct listing is using Rule 144 to allow liquidity for exempt and non-

exempt shareholders alike. Compare Krim, 402 F.3d at 498 and Lorber v. 

Beebe, 407 F. Supp. 279, 287 (S.D.N.Y. 1975), with Pirani, 445 F. Supp. 3d at 

379. There is no need to counterbalance the severity of strict liability under 

Section 11 with a tracing requirement when such a requirement always results 

in zero liability for companies making material misstatements or omissions in 

their direct listing Resale Registration Statements. Cf. In re Century Aluminum 

Co. Sec. Litig., 729 F.3d 1104, 1107 (9th Cir. 2013); Wolfson v. Solomon, 54 

F.R.D. 584, 588 (S.D.N.Y. 1972). 

Eliminating civil liability under the Securities Act for direct listings would 

result in not only an increase of such listings for the sole purpose of avoiding 

Section 11 liability, but would also create a futile outcome that goes against the 

policy behind the Securities Act itself. See, e.g., SEC v. Glenn W. Turner Enters., 

Inc., 474 F.2d 476, 480 (9th Cir. 1973) (“The 1933 and 1934 Acts are remedial 

legislation, among the central purposes of which is full and fair disclosure 

relative to the issuance of securities.”). To deter fraud and hold companies 

liable for material misstatements or omissions in their registration statements, 

this Court should therefore find that Petitioners have standing under Section 

11. 
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B. Investors of Direct Listings Do Not Have to Trace Their 
Purchased Shares to the Registration Statement Because Such 
a Requirement Deprives Them of a Remedy Under Section 11. 

 
In enacting securities legislation like Section 11, Congress intended that 

such laws be applied “not technically and restrictively, but flexibly to effectuate 

[their] remedial purposes.” SEC v. Cap. Gains Rsch. Bureau, Inc., 375 U.S. 180, 

195 (1963). Further, the Supreme Court has emphasized that “remedial 

legislation should be construed broadly to effectuate its purposes.” Tcherepnin 

v. Knight, 389 U.S. 332, 336 (1967). When a statute is ambiguous, courts can 

examine the legislative history to determine the statute’s purpose. See United 

States v. Pub. Utils. Comm’n of Cal., 345 U.S. 295, 315 (1953). In doing so, 

courts should avoid statutory constructions that yield absurd results. See 

United States v. Am. Trucking Ass’n, 310 U.S. 534, 543 (1940). 

In Barnes, the court recognized that Section 11 is ambiguous as to the 

meaning of “such security.” 373 F.2d at 271. Congress went so far as to reject 

a draft of Section 11 containing more specific language. See S. Res. 875, 73d 

Cong. § 9, 7 Cong. Rec. 2981 (1933) (containing, in place of “such security,” the 

phrase, “any persons acquiring such securities to which such statement 

relates”). Congress’s main purpose in enacting the Securities Act was to provide 

broad, remedial relief when registration statements contain materially 

misleading statements or omissions. See Tcherepin, 389 U.S. at 336. 

Here, Horizons’ registered and unregistered shares entered the market 

simultaneously, making it virtually impossible for a purchaser to be able to 

trace his shares. See R. at 8–9. This characteristic of direct listings makes 
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them distinguishable from IPOs, where shares are capable of being traced 

because new shares enter the market upon effectiveness of the registration 

statements, whereas existing shares are restricted from trading for 180 days. 

Ran Ban-Tzur & James D. Evans, The Rise of Direct Listings: Understanding the 

Trend, Separating Fact from Fiction, Fenwick (Dec. 5, 2019). 

Therefore, even if the result here requires deciding between zero liability 

for companies using direct listings where their Resale Registration Statement 

contains material misstatements or omissions and what Respondents would 

view as automatic standing for purchasers like Petitioners, the purpose of the 

Securities Act requires this Court to rule in Petitioners’ favor and provide a 

remedy against Horizons’ misconduct. See Herman & MacLean, 459 U.S. at 383 

(noting that the basic purpose of the 1933 Act is to “provide greater protection 

to purchasers of registered securities”). The structure of the Securities Act, and 

Section 11 in particular, confirms this. See, e.g., id. at 382 (“Although limited 

in scope, Section 11 places a relatively minimal burden on a plaintiff. In 

contrast, Section 10(b) is a ‘catchall’ antifraud provision, but it requires a 

plaintiff to carry a heavier burden to establish a cause of action.”). Otherwise, 

companies will use direct listings based on Resale Registration Statements 

containing material misstatements or omissions with impunity. 

And even if Congress is ultimately to decide this issue, requiring tracing 

here when it will always prohibit standing, and therefore a remedy, under the 

Securities Act necessitates that this Court provide Petitioners a remedy, in the 

form of standing, in the meantime. See, e.g., Burns v. United States, 501 U.S. 
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129, 136 (1991) (“An inference drawn from congressional silence certainly 

cannot be credited when it is contrary to all other textual and contextual 

evidence of congressional intent.”). Potentially making a direct listing, a recent 

development in itself, less desirable for companies greatly outweighs the harm 

that could be bestowed upon investors should direct listings provide zero 

liability for company misconduct. As Judge Friendly explained in Barnes, a 

broader reading of Section 11 “would not be such a violent departure . . . if 

there were good reason for doing so.” 373 F.2d at 271. The simultaneous 

release of registered and exempt shares inherent in direct listings, in 

conjunction with the remedial purpose of the Securities Act, provides a “good 

reason” for this Court to adopt a broad reading of Section 11. 

The SEC’s rulemaking on the NYSE’s direct listing rules in December 

2020, following the Pirani Court’s holding in April 2020, approvingly cites Pirani 

and thus provides further evidence that the SEC is in agreement with the 

Pirani Court’s reasoning as to direct listings. Secs. & Exch. Comm’n, Release 

No. 34-90768, New York Stock Exchange LLC; Order Setting Aside Action by 

Delegated Authority and Approving a Proposed Rule Change, as Modified by 

Amendment No. 2, to Amend Chapter One of the Listed Company Manual to 

Modify the Provisions Relating to Direct Listings (Dec. 22, 2020), 

https://www.sec.gov/rules/other/2020/34-90768.pdf (“The Commission finds 

that the proposed rule change is consistent with the protection of investors. . . . 

Tracing is not set forth in Section 11 and is a judicially-developed doctrine. As 

such, the application of this doctrine and, in particular, the pleading standards 
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and factual proof that potential claimants must satisfy vary depending on the 

particular facts of the distribution and judicial district.”). And often “courts 

defer to an agency’s interpretation of statutes, particularly where the statute 

provides the agency with authority to make the interpretation.” Levy v. Sterling 

Holding Co., 314 F.3d 106, 112 (3d Cir. 2002). 

The difference between offerings such as IPOs and direct listings in the 

ability to trace shares warrants the application of Barnes’s broad reading of 

“such security,” particularly in light of the public policy underlying the 

Securities Act in providing investors an adequate remedy. 373 F.2d at 271. 

This Court should therefore find that Petitioners have statutory standing to 

assert claims under Section 11. 

II. INVESTMENT BANKERS ARE UNDERWRITERS IN DIRECT 
LISTINGS WHEN THEY OFFER AND PARTICIPATE IN THE OFFER 
OR SALE OF SECURITIES. 

 
An “underwriter” is one of the parties reached by Section 11 in the case 

of misstatements or omissions related to a securities registration statement. 

See 15 U.S.C. § 77k(a) (“[A]ny person acquiring such security . . . may . . . sue 

. . . every underwriter with respect to such security.”); Harden v. Raffensperger, 

Hughes & Co., 65 F.3d 1392, 1399–1400 (7th Cir. 1995). The Securities Act 

defines “underwriter” expansively, SEC v. Platforms Wireless Int’l Corp., 617 

F.3d 1072, 1086 (9th Cir. 2010), including “any person who . . . offers or sells 

for an issuer in connection with, the distribution of any security, or 

participates or has a direct or indirect participation in any such undertaking, 

or participates or has a participation in the direct or indirect underwriting of 



P08 

16 
 

any such undertaking . . . .” 15 U.S.C. § 77b(11); SEC v. Chinese Consol. 

Benevolent Ass’n, 120 F.2d 738, 740 (2d Cir. 1941). Because Thatcher (1) 

offered securities on behalf of Horizons and (2) participated in the offer or sale 

of Horizons’ securities, this Court should find that it was an underwriter in 

Horizons’ direct listing. 

A. Thatcher’s Preparation of All Materials Used During Investor 
Day Constituted an Offering of Securities on Behalf of 
Horizons. 
 

 Thatcher is an underwriter within the scope of Section 11 where, through 

its efforts leading up to and during Investor Day, it “offer[ed] or s[old] for 

[Horizon] in connection with, the distribution of [its] securit[ies].” 15 U.S.C. 

§ 77b(11); R. at 7–9. 

In SEC v. Chinese Consolidated Benevolent Association (“Chinese 

Consolidated”), the Second Circuit interpreted this portion of Section 11 to 

encompass “continual solicitations” resulting in distribution. 120 F.2d 738, 

741 (1941). As a result, the court found that the defendant was involved in the 

offer or sale of securities where it acted as a medium through which funds were 

collected from prospective buyers for the issuer’s bonds. Id. at 739, 741. The 

court was unpersuaded that the defendant should be absolved of underwriter 

liability simply because it received no compensation from nor had any 

contractual agreement with the issuer. Id. at 740. This would undermine the 

Securities Act’s purpose of ensuring that investors have adequate and accurate 

information upon which to make investments. Id. at 740–41 (“But the aim of 

the Securities Act is to have information available for investors. This objective 
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will be defeated if buying orders can be solicited which result in uninformed 

and improvident purchases”). 

 Thatcher engaged in the offering and selling of Horizons’ securities and, 

therefore, acted as an underwriter within the meaning ascribed to the term by 

the Chinese Consolidated Court, one of the first to interpret Section 11 after the 

passage of the Securities Act. By arranging and making all necessary 

preparations for Investor Day, Thatcher acted analogously to the defendant 

committee in Chinese Consolidated that conducted mass meetings, advertised 

through news mediums, and made personal appeals to foster the eventual sale 

of the Chinese government’s bonds. Id. at 739; R. at 7–8. 

Further, Thatcher—unlike the defendant in Chinese Consolidated—even 

entered into a contractual relationship with Horizons to receive compensation 

for its services, providing additional support for the claim that it was engaged 

in the offering of the securities. Cf. 120 F.2d at 739 (“Neither the committee, 

nor any of its members, has ever made a charge or received any compensation 

from any source.”). Horizons’ Investor Day being a one-time event does not 

preclude a finding that Thatcher engaged in “continual solicitations”; by 

conducting due diligence and preparing materials for the event, it engaged in 

an ongoing process to distribute Horizons’ securities, putting its product in the 

hands of 8,000 investors. See id. at 741; R. at 7–8. Therefore, Thatcher is a 

statutory underwriter based on its role in offering and selling Horizons’ 

securities. 
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B. Thatcher’s Participation Was Necessary to the Sale of 
Horizons’ Securities. 
 

Even if this Court finds that Thatcher did not “offer[] or sell[]” Horizons’ 

securities within the meaning of Section 11, it is an underwriter by virtue of its 

participation in the distribution of Horizons’ securities. 

Whether a party is a statutory underwriter through participation is not 

contingent on its formal title but instead “turns on the relationship of the party 

and the offering.” In re Laser Arms Corp. Sec. Litig., 794 F. Supp. 475, 484 

(S.D.N.Y. 1989) (“Any person who performs one of the specified functions in 

relation to the offering is a statutory underwriter . . . .”). The term “underwriter” 

is construed expansively, seeing as “congressional intent was to include as 

underwriters all persons who might operate as conduits for securities being 

placed into the hands of the investing public.” In re Lehman Bros. Mortg.-

Backed Sec. Litig., 650 F.3d 167, 180–81 (2d Cir. 2011) (quoting Thomas Lee 

Hazen, Law of Securities Regulation § 4.27 (6th ed. 2011)); see also N.J. 

Carpenters Vacation Fund v. Royal Bank of Scotland Grp., PLC, 720 F. Supp. 2d 

254, 262–63 (S.D.N.Y. 2010) (concluding that the legislative history of the 

Securities Act “suggest[s] the definition [of “underwriter”] revolves around the 

sale and distribution of securities”). A broad reading of “underwriter” aligns 

with the Securities Act’s larger objective of protecting the investing public by 

“substitut[ing] a philosophy of full disclosure for the philosophy of caveat 

emptor.” Harden, 65 F.3d at 1399 (quoting Cent. Bank of Denver v. First 

Interstate Bank of Denver, 511 U.S. 164, 171 (1994)). 
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Congress’s intent to impose Section 11 underwriter liability on 

participants collateral to the offer or sale of securities—as opposed to those 

who directly “offer[] or sell[] for the issuer”—is evident based on its failure to 

include such liability in other parts of the Securities Act. 15 U.S.C. § 77b(11); 

see Printer v. Dahl, 486 U.S. 622, 650 n.26 (1988); H.R. Rep. No. 73–152, at 24 

(1933) (indicating Congressional intent to adopt a test for “participation in the 

underwriting undertaking”). While the requisite level and character of 

“participation” necessary to trigger underwriter status has been articulated 

differently by lower courts, there is widespread agreement that such 

participation must relate to the distribution of securities. See, e.g., In re 

Lehman Bros., 650 F.3d at 177 (“[T]o qualify as an underwriter under the 

participation prongs of the statutory definition, a person must participate, 

directly or indirectly, in purchasing securities from an issuer with a view to 

distribution, in offering or selling securities for an issuer in connection with a 

distribution, or in the underwriting of such an offering.”); Platform Wireless Int’l 

Corp., 617 F.3d at 1086 (“Any intermediary between the issuer and the investor 

that is an essential cog in the distribution process may be a statutory 

underwriter.” (quoting Thomas Lee Hazen, Federal Securities Law § 44 (2d ed. 

2003))); SEC v. Van Horn, 371 F.2d 181, 188 (7th Cir. 1966) (“[T]he statutory 

definition [of “underwriter”] specifically covers every person who participates in 

a distribution of securities.”); Ingenito v. Bermec Corp., 441 F. Supp. 525, 536 

(S.D.N.Y. 1977) (“An underwriter . . . performs some act (or acts) that facilitates 
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the issuer’s distribution. He participates in the transmission process between 

the issuer and the public.”). 

That underwriters are those who engage in activity related to the 

distribution of securities is buttressed by an analysis of the plain language of 

Section 11. In re Lehman Bros., 650 F.3d at 176 (“[T]his is evidenced by the fact 

that the distribution requirement is set off from the two antecedent activities by 

a comma.”); see also id. at 180 (“A plain reading of the text points us to one 

answer: participation in the distribution of securities, either through the 

purchase of securities from an issuer with a view towards distribution, the sale 

or offer of such securities by an issuer, or the underwriting of such 

undertakings.”). 

Courts have found parties serving in positions which foster the 

distribution of securities to fit within the Section 11 definition of underwriter. 

See, e.g., Harden, 65 F.3d at 1400–01; United States v. Wolfson, 405 F.2d 779, 

782 (2d Cir. 1969); In re WorldCom Sec. Litig., 308 F. Supp. 2d 338, 343–44 

(S.D.N.Y. 2004). The Harden Court presented the issue as whether the 

defendant had direct or indirect participation in, or direct or indirect 

participation in the underwriting of, the offer or sale of securities—thereby 

gauging its relationship to distribution. 65 F.3d at 1392. The Seventh Circuit 

found that the defendant company—a “qualified independent underwriter” 

(“QIU”)—was a statutory underwriter despite the fact that “[a]t no time did [it] 

agree to buy, sell, distribute, or solicit orders for [the issuer’s securities].” Id. at 

1395. Similarly, the court in Wolfson found that a broker acted as a statutory 
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underwriter where it “provided outlets for the stock of issuers.” 405 F.2d at 

782. 

However, Congress did not intend for every professional whose work is 

conventionally necessary in bringing a security to the market to be subject to 

Section 11 liability. In re Lehman Bros., 650 F.3d at 181 (citing H.R. Rep. No. 

73–85, at 5 (1933)); see also id. at 183 (holding that “[t]he fact that the market 

needed ratings to understand structured financial products or that particular 

ratings were essential to the certificates’ eventual sale does not change the 

analysis” that the defendant was not involved in a distributional activity and 

were, thus, not Section 11 underwriters). Having a relationship with an issuer 

alone does not give rise to the kind of participation necessary to make someone 

a statutory underwriter pursuant to Section 11; that relationship must be 

connected with distribution. In re WorldCom, 308 F. Supp. at 344. The statute 

should not “be read to expand the definition of underwriter to those who 

participate only in non-distributional activities that may facilitate securities’ 

offering by others.” In re Lehman Bros., 650 F.3d at 177. 

For example, the Second Circuit held in In re Lehman Bros. that rating 

agencies did not engage in the necessary activities to be statutory underwriters 

since structuring and creating securities certificates at “the initial stages of 

securitization” is totally unrelated to distribution. Id. at 183. Similarly, in 

Ingenito, the court reasoned that a creditor merely standing behind his 

debtor—in this case, the issuer—did not have a relationship to the distribution 

of the issuer’s securities which would bring it within the statutory definition of 
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“underwriter.” 441 F. Supp. at 536; see also In re Laser Arms Corp., 749 

F. Supp. at 484 (finding that market-makers are not underwriters where they 

simply purchase shares from other broker-dealers); Zicklin v. Breuer, 534 

F. Supp. 745, 748 (S.D.N.Y. 1982) (finding that banks are not underwriters 

where they merely buy and sell securities for investment accounts which they 

manage). 

 Thatcher’s role as a financial advisor in Horizon’s direct listing brings the 

company within the statutory definition of “underwriter” pursuant to Section 

11. See 15 U.S.C. § 77b(11); R. at 7–9. First, by performing due diligence prior 

to, preparing materials for, and eventually administering Investor Day, 

Thatcher acted as a “conduit” for Horizons’ securities “being placed in the 

hands of the investing public.” See In re Lehman Bros., 650 F.3d at 180–81. It 

performed many of the same tasks as did the QIU in Harden—including 

preparing materials for investors, such as the Resale Registration Statement 

and prospectus, and performing due diligence for the transaction—which the 

court found to be a statutory underwriter for Section 11 purposes. 65 F.3d at 

1402. Thatcher orchestrated Investor Day, which served as an “outlet” for 

Horizons’ securities, thereby playing an analogous role to the brokerage house 

in Wolfson and making it a Section 11 underwriter. 405 F.2d at 802. 

Additionally, Thatcher’s relationship with the DMM—who ultimately 

executed the opening trades of Horizons’ securities with Thatcher’s input—

bolsters the conclusion that it is a statutory underwriter. In Harden, the 

finding that the QIU was an underwriter for purposes of Section 11 was 
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bolstered by the role it played in evaluating the transaction’s terms and thereby 

“protect[ing] the investing public at least partially from the lack of arm’s-length 

bargaining present in such situations.” 65 F.3d at 1402. Similarly, the role 

played by Thatcher in the present case as the independent financial advisor, 

communicating with the DMM to set an appropriate listing price, served to 

protect the public from nefarious bargaining between Horizons and the DMM. 

See id.; R. at 7. 

 Bringing financial advisors in direct listing transactions within the 

Securities Act’s definition of “underwriter” does not lead to the undesirable 

outcome of subjecting every professional whose work is necessary to a 

securities transaction to Section 11 liability. See In re Lehman Bros., 650 F.3d 

at 181 (cautioning against an approach which has “the implausible result of 

transforming every lawyer, accountant, and other professional whose work is 

theoretically necessary to bringing a security to market into an underwriter” 

(internal quotation marks omitted)). Unlike the rating agencies’ work in In re 

Lehman Bros., which occurred exclusively during the beginning stages of the 

transaction, the majority of Thatcher’s activity was conducted “during efforts to 

disperse [securities] to investors.” Id. at 183; see R. at 7–9. Rather than merely 

taking a passive role in generally supporting the transaction, as did the 

creditor in Igenito, Thatcher took affirmative steps aiding in the distribution of 

Horizons’ securities, and therefore this Court should find that it was an 

underwriter for purposes of Section 11 liability. 441 F. Supp. at 536; R. at 7–9. 
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CONCLUSION 

For the reasons set forth above, Petitioners respectfully request this 

Court to (1) find it has standing under Section 11, and (2) hold that the 

investment bankers here are statutory underwriters. 
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