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QUESTION PRESENTED 

 
I. Whether purchasers of shares pursuant to a direct listing have standing 

to sue under Section 11 of the Securities Act despite the impossibility of 
tracing shares to a registration statement. 
 

II. Whether by drafting the Resale Registration Statement, preparing all of 
the materials used to engage investors during Investor Day, and acting 
as the sole point of contact between the issuer and the Direct Market 
Maker, Thatcher Lyon acted as a statutory underwriter subjecting them 
to strict liability for misstatements and omissions found in the Resale 
Registration Statement. 
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STATUTORY AND REGULATORY PROVISIONS 

 
 This case presents a question of interpretation of 15 U.S.C. § 77k and 15 

U.S.C. § 77b(a)(11). The relevant text is reproduced in the appendix. 

STATEMENT OF THE CASE 

 
 This case concerns the direct listing of Horizons, Inc. (“Horizons”), a 

medical technology company founded by Peter Maxfield (“Maxfield”) in 2014 

and taken public through a direct listing in 2018. 

 In May of 2018, Maxfield became aware that investors were anxious to 

have liquidity for their investments. Horizons contacted the investment bank 

Thatcher Lyon to explore liquidity options. R-4. On June 2, 2018, Maxfield met 

with Lawrence Forbes (“Forbes”), a senior partner at Thatcher Lyons, and 

Robert Folk (“Folk”), a senior capital markets attorney at the law firm Whitmore 

Davis, to discuss Horizon’s options to provide investors with an exit strategy. In 

this meeting, the parties discussed raising an initial public offering, but the 

parties quickly rejected this option because Horizons was not in need to 

additional capital for at least another eighteen months. R-5. 

 After rejecting the IPO, Folk explained the newly developed alternative 

public offering option called a direct listing. He explained that rather than 

raising capital as in an IPO, the direct listing allows shareholders to sell their 

existing shares to the public upon listing on the New York Stock Exchange 

(NYSE). Id. The SEC requires these shares to be registered with the SEC by 

filing a 1933 Securities Act Registration Statement (Resale Registration 
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Statement) subject to 17 C.F.R. § 239.11. Id. Sales of shares owned by non-

affiliates for more than one year are exempt from registration under Rule 144. 

See 17. C.F.R. § 230.144. So, on the effective date of the Resale Registration 

Statement, the existing shares of common stock, both registered and 

unregistered, would become simultaneously available for trading on the NYSE 

under the Resale Registration Statement and the Rule 144 exemption. The 

direct listing allows even existing investors to being trading immediately once 

the Resale Registration statement became effective. Id. 

 On June 15, 2018, Folk and Forbes led a meeting to provide an overview 

of a direct listing. Forbes described that in a typical IPO, investment banks, 

such as Thatcher Lyon, act as underwriters. R-6. As underwriters, their duties 

include identifying potential purchaser, preparing the registration statement 

and filing it with the SEC, going to roadshows to meet with potential investors, 

gauging investors’ interest to price securities, and purchasing stock to resell to 

investors. In a direct listing, investment bankers are hired as “financial 

advisors,” but their rolls are similar to that of underwriters in an IPO. Id. In the 

direct listing, Thatcher Jones, as a financial advisor, would help prepare the 

Resale Registration Statement, would host an internet “Investors Day” in the 

place of roadshows to engage potential investors, and advise the Designated 

Market Maker on where to set the share price. Shortly after the meeting, 

Horizons hired Thatcher Lyon to be its “financial advisor.” Thatcher Lyon began 

due process and reviews Horizons’ financial statements, physical plant, and 

other liabilities. R-7. 
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 In order to prepare for the “Investment Day,” Thatcher Lyon created the 

materials used by Horizons and senior executives to convince investors to 

invest in Horizons. Thatcher Lyon also prepared the Resale Registration 

Statement. Id. Horizon created these documents knowing and intending that 

they would be used to engage investors and drum up interest in Horizons. 

Thatcher Lyon did not directly participate in investment day, but prepared 

Horizons senior executives and gave them all of the materials to engage 

investors. Id. 

 Further, Thatcher Lyon helped to price securities by acting as the only 

point of contact between Horizons and their Designated Market Maker. R-8. 

The Designated Market Maker executed the opening trades of stock on the 

NYSE but only after consulting with Thatcher Lyon about price. Under NYSE 

rules, a company engaged in a direct listing transaction must appoint an 

independent financial advisor to confer with a Designated Market Maker. See 

Notice of Filing of Amendment No. 3 and Order Granting Accelerated Approval 

of Proposed Rule Change, Exchange Act Release No. 34,82627, 118 SEC 

Docket 3499 (Feb. 2, 2018). Prior to the Resale Registration Statement 

becoming effective, Thatcher Lyon consulted with the Designated market 

Maker. R-8. Thatcher Lyon provided information to the Designated Market 

Maker regarding expectations of the Horizons listing price. The price started at 

$62 per share. R-8. 

 Four days after trading commenced, the State of Fordham Firemen’s 

Pension fund (“Petitioner”) purchased seven million shares of Horizons’ 
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common stock at $68 per share to hold as a long-term investment. R-9. On 

July 8, 2019, a Horizon press released announce a recent study by Oxford 

University Medical Research Institute indicating Horizons’ principle and highly 

successful technology for treating early-stage dementia was associated with 

brain cancer in 13% of patients. Id. By the close of trading that day, Horizons’ 

share price had plummeted from $73 to $37 per share. The Firemen’s Pension 

sold its entire position for $38 a share on July 9. Id. On July 16, the Firemen’s 

Pension filed a punitive class action on behalf of all purchasers of the common 

stock of Horizons between January 14, 2019 and July 8, 2019. Id. 

STANDARD OF REVIEW 

 
 The Courts reviews de novo the District Court's denial of a motion to 

dismiss under Federal Rules of Civil Procedure 12(b)(6). See Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009). 

SUMMARY OF THE ARGUMENT 

 
 Petitioner has standing to sue despite not being able to trace their 

purchased shares back to a registration statement. Moreover, Thatcher Lyon is 

subject to strict liability due to his role as an underwriter in the direct listing of 

Horizons. 

 Petitioner has standing under Section 11 of the Securities Act to sue 

despite the impossibility of tracing the purchased shares back to a registration 

statement. In a direct listing, registered and unregistered shares begin trading 

simultaneously. This upends the traditional requirement that, in order to have 
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standing to sue under Section 11, stockholders must be able to trace their 

shares back to a registration statement. The traditional tracing requirement 

stems from a narrow interpretation of 15 U.S.C. § 77k. In Barnes, the case that 

established the narrow interpretation, the court noted that there could be good 

reason to adopt a broad interpretation of the statute, which would eliminate 

the tracing requirement. Direct listings provide that good reason. In a direct 

listing, it is impossible to trace shares to a registration statement because 

purchasers have no way to know if they are purchasing registered or 

unregistered shares, which begin trading simultaneously. If the traditional 

tracing requirement were to remain, purchasers of shares from direct listings 

would be left without remedy under Section 11. That would defeat the remedial 

purpose of Section 11 to prevent fraud in securities markets because share 

issuers would know that they could make false or misleading statements with 

impunity. Direct listings are the only stock issuance scenarios in which tracing 

shares is actually impossible, which makes direct listings so distinct as to 

warrant this narrow carveout to the traditional tracing requirement.  

 Thatcher Lyon acted as an underwriter under the Securities Exchange 

Act and is therefore subject to strict liability for misstatements and omissions 

made in the Resale Registration Statement. Section 11 of the securities act 

imposes strict liability on five parties including underwriters. 15 U.S.C. § 

77k(a). The statute establishes three categories of underwriters subject to 

liability, (i) any person who purchases securities from an issuer with a view to 

distribution; (ii) any person who offers or sells on behalf of an issuer in 
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connection with the distribution of a security; and (iii) any person who 

participates in any such undertaking. 15. U.S.C. § 77b(a)(11). Thatcher Lyon 

satisfies the requirements for both the second and the third category of 

statutory underwriter.  

 The second category of underwriter includes those who offer or sells on 

behalf of an issuer in connection with the distribution of a security. SEC v. 

Chinese Consol. Benev. Ass’n extended underwriter status when a party 

“engaged in steps necessary to the distribution of security issues” through 

“continual solicitations.” 120 F.2d 738, 741 (2d Cir. 1941). By preparing the 

Resale Registration Statement and all the materials used during Investor Day, 

Thatcher Lyon engages in steps necessary to the distribution of Horizons’ 

securities and engaged in continual solicitation. To hold that engagement in 

Investor Day does not constitute continual solicitation leads to absurd results 

by allowing parties to avoid liability by hosting one large investor event instead 

of multiple smaller events even though they inflict the same amount of harm.  

 The third category of statutory underwriter extends liability to all those 

who participate in the distribution of securities. The Seventh Circuit 

determined that this category requires a party to participate in steps necessary 

to the distribution of securities. Harden v. Raffensperger, Hughes & Co., 65 

F.3d 1392, 1400 (7th Cir. 1995). By preparing the Resale Registration 

Statement required for distribution and acting as the liaison between Horizons 

and the Designated Market Maker, Thatcher Lyon participated in steps 

necessary to the distribution of Horizons’ securities. The Second Circuit found 
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that in order to fall within the third category of statutory underwriter, a party 

must participate in the purchase, offer, or sale of a distribution. In Re Lehman 

Bros. Mortgage-Backed Securities Litig., 650 F.3d 167, 176 (2d Cir. 2011). By 

acting as the only point of contact between Horizons’ and the Designated 

Market Maker, Thatcher Lyon participated in the offer and sale of Horizons’ 

securities. Therefore, Thatcher Lyon constitutes an underwriter and is subject 

to strict liability for the misrepresentations and omissions at issue in this case. 

 

ARGUMENT 

 
I. Purchasers of securities issued in direct listings, including 

Petitioner, can have standing under Section 11 even if they are 

unable to trace their purchased shares to a registration 

statement. 

 
 In a direct listing, the offerings of registered and unregistered securities 

occur simultaneously, and the shares are so comingled that purchasers of 

those securities have standing under Section 11. A narrow carveout of the 

tracing requirement, the requirement that shares be traced back to a false or 

misleading registration statement, becomes necessary for direct listings. This 

issue is one of first impression to the Court. 

 A direct listing is a relatively new method of putting shares into the 

public market. A direct listing is a process by which a company becomes 

publicly traded but does not issue any new shares. The only shares that must 
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be registered with the S.E.C. are those held by people who do not control the 

company (non-affiliates) for less than one year. See 17 C.F.R. § 239.11. Direct 

listings usually do away with the need for a lock-up period because, in a direct 

listing, there is no underwriter to demand it. This makes a direct listing more 

appealing than an initial public offering (IPO) for some companies who are just 

seeking to give existing investors more liquidity. Horizons was not interested in 

acquiring more capital or issuing new shares, so a direct listing was an 

appealing option for them. R-7.  

 Direct listings are new to the marketplace, but they fit within the existing 

statutory scheme of securities laws. The only problem arises with statutory 

interpretation. 15 U.S.C. § 77e sets forth the requirement that securities be 

registered. 15 U.S.C. § 77d sets for exceptions to that requirement, notably 

that “transactions by any person other than the issuer, underwriter, or dealer” 

are exempt from registration. 15 U.S.C. § 77d(1). 17 Rule 144 outlines those 

who are exempt from registration requirements. C.F.R. § 230.144. Non-

affiliates who have held shares for at least a year and are not underwriters are 

exempt from registration. C.F.R. § 230.144. This creates the unique framework 

for direct listings. In a direct listing, registered and unregistered shares become 

simultaneously and immediately available for sale at the time of the offering. 

That means that non-affiliates who have held stock for greater than one year 

can immediately sell their shares per Rule 144 and everyone else (non-affiliates 

who have held stock for less than one year and affiliates) can immediately sell 

pursuant to a registration statement filed with the S.E.C. These direct listings 
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only recently received approval from the S.E.C. See Proposed Rule Change to 

Amend Section 102.01B of the NYSE Listed Company Manual, Exchange Act 

Release No. 34,80933, 116 S.E.C. Docket 4924 (June 15, 2017). 

 In addition to promulgating rules about registration, Section 11 of the 

Securities Act provides a private cause of action for purchasers to sue for 

securities purchased pursuant to false or misleading registrations. 15 U.S.C. § 

77k provides that, “In case any part of the registration statement, when such 

part became effective, contained an untrue statement of material fact or 

omitted to state a material fact required to be stated therein or necessary to 

make the statements therein not misleading, any person acquiring . . . such 

security . . . may sue.”  

 

A. The tracing requirement is impossible in direct listing contexts and 

requires a reconsideration of the traditional narrow interpretation 

of “such security.” 

 The phrase “such security” in Section 11 is ambiguous. In the seminal 

case Barnes v. Osofsky, Judge Friendly noted that it could have a narrow or 

broad interpretation. Barnes v. Osofsky, 373 F.2d 269 (2d Cir. 1967). Under 

the narrow interpretation, “such security” means “acquiring a security 

pursuant to the registration statement.” Id. at 271. Under the broad 

interpretation, “such security” means “acquiring a security of the same nature 

as that issued pursuant to the registration statement.” Id. Judge Friendly 

ultimately adopted the narrow interpretation and established the tracing 
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requirement that a plaintiff to trace his purchased shares to a specific 

registration statement containing material misstatements or omissions in order 

to have standing to sue under Section 11. Id. at 272. At the same time, Judge 

Friendly noted that the broad interpretation “. . . would not be such a violent 

departure from the words that a could not properly adopt it if there were good 

reason for doing so.” Id. at 271. 

 The inability to trace securities in direct listings to a registration 

statement necessitates the use of the broad interpretation of “such security” in 

a direct listing context. The Northern District of California explains this in 

Pirani. Pirani v. Slack Techs., Inc., 445 F. Supp. 3d 367 (N.D. Cal. 2020). In 

Pirani, Slack Technologies, Inc. (“Slack”) engaged in a direct listing that had 

registered and unregistered securities traded at the same time because there 

was no lockup period. Id. at 379. Because of this structure, there was no way 

to tell which securities were registered and which were not. Id. Such is the 

nature of direct listings— registered and unregistered securities are issued at 

the same time, purchasers do not care which they are purchasing, and 

purchasers generally rely on the registration statement to inform them of the 

risks and benefits of both the registered and unregistered securities because 

they are, in practice, fungible. This sets direct listing scenarios apart from 

traditional security issuance scenarios in which securities are usually very 

difficult, but not impossible, to trace back to specific registration statements. 

Barnes, 373 F.2d at 271. Accordingly, the court in Pirani decided that, when 

registered and unregistered shares are made publicly tradable at the same time 
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through a direct listing, investors who acquired such security have standing to 

sue under Section 11 and do not have a burden to meet the tracing 

requirement set forth in Barnes. Pirani, 445 F. Supp. at 381.   

 This case is similar to Pirani. It is a direct listing in which registered and 

unregistered shares entered the market at the same time. Therefore, just like 

shareholders in Slack, shareholders in Horizons, including Petitioner, would 

face an impossible task if there had to trace their purchased shares to a 

registration statement. 

 The Court should not worry about upended years of established caselaw 

surrounding the narrow interpretation of “such security” and the 

corresponding tracing requirement because all Pirani did was create a narrow 

carve-out for direct listings in which “shares registered under the Securities Act 

become available on the first day simultaneously with shares exempted from 

registration.” Id. This Court faces the option to create the same narrow 

carveout. Except in this very specific instance when shares become untraceable 

to registration statements, Judge Friendly’s narrow interpretation of “such 

security” can remain.  

 

B. Direct listing contexts are so distinct from cases where tracing is 

required as to warrant a deviation from the traditional tracing 

requirements.  

 Direct listing contexts are unique enough to deviate from the tracing 

requirements in place for other securities issuance scenarios. The court in 
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Pirani differentiated direct listing contexts from the traditional IPO contexts like 

those found in Krim and Lorber, both cited by the lower court’s majority 

opinion, insofar as those cases saw rounds of offerings and necessitated that 

the plaintiff traces his shares to one specific offering. Id. at 380; see Krim v. 

pcOrder.com, Inc., 402 F.3d 489 (5th Cir. 2005) (concerning a company that did 

an IPO then a secondary offering and only the IPO registration was potentially 

false and misleading); Lorber v. Beebe, 407 F. Supp. 279 (S.D.N.Y. 1975) 

(concerning a company that had existing stock and then later did a secondary 

offering pursuant to a registration statement that was false or misleading). In 

direct listings, on the other hand, there is no lag time between offerings. In 

Pirani, Slack shareholders faced the impossible task of tracing their shares to a 

certain registered share that was released at the same time as all the 

unregistered shares. Pirani, 445 F. Supp. at 379. Horizons shareholders in this 

case face the same impossible task. In direct listings, all securities purchasers, 

until there is a new offering, have thus “established a conclusive presumption 

of reliance upon the registration statement by ‘every person acquiring any 

securities specified in such statements and offered to the public.’” Barnes, 373 

F.2d at 272 (quoting Section 9, S. 875; Section 9, H.R. 4314, 73d Cong., 1st 

Sess. (1933)).  
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C. Interpreting Section 11 broadly for direct listings fits into cannons 

of statutory interpretation. 

 Securities law needs to be interpreted flexibly to achieve its remedial 

purpose in a direct listing context, and eliminating the tracing requirement in 

direct listings achieves the remedial purpose. Indeed, securities law is meant to 

be construed “not technically and restrictively, but flexibly to effectuate its 

remedial purpose.” S.E.C. v. Cap. Gains Rsch. Bureau, Inc., 375 U.S. 180, 195 

(1963). The purpose of Section 11 is to deter fraud. Globus v. Law Rsch. Serv., 

Inc., 418 F.2d 1276, 1288 (2d Cir. 1969). It also encourages companies to 

“provide full and fair disclosure of the character of securities sold in interstate 

and foreign commerce and through the mails, and to prevent frauds in the sale 

thereof.” The Securities Exchange Act of 1934, 48 Stat. 881, as amended, 15 

U.S.C. § 78a et seq. It is hard to imagine that, when Congress enacted Section 

11 in 1933 and when judge Friendly decided Barnes in 1967, lawmakers and 

judges contemplated the potential rise of direct listings. The securities space is 

constantly evolving, and so, too, should jurisprudence surrounding it. What is 

necessary in a direct listing context is a flexible interpretation of “such 

security.” This interpretation was contemplated by Judge Friendly in Barnes, 

and the direct listing context provides the “good reason” to adopt a broad 

reading of “such security.” Barnes, 373 F.2d at 271. Applying the broad 

reading of “such security” only in direct listings when unregistered and 

registered shares begin trading at the exact same time constitutes a narrow 

carve-out that serves to advance the remedial purpose of existing securities 
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law. Without this carveout, any company could evade Section 11 liability by 

opting to use a direct listing method. With a direct listing, and without a broad 

interpretation of “such security,” purchasers would have no way to trace their 

shares back to a registration statement, and companies would evade liability. 

 Moreover, adopting the broad interpretation of “such security” in direct 

listing contexts avoids absurd results. Courts must avoid statutory 

interpretations that yield absurd results. See, e.g., United States v. Am. 

Trucking Ass’n, 310 U.S. 534, 543 (1940). Under a narrow interpretation of 

“such security,” there is no way that a purchaser could seek remedy under 

Section 11 of the Securities Act because it is impossible to trace shares back to 

a registration statement. To leave parties remediless in direct listings is an 

absurd result. 

 

D. This case demonstrates the importance of a broad interpretation of 

Section 11. 

 In this case, foregoing the traditional tracing requirements gives 

petitioners standing to sue, which is the best outcome. In Horizons’ direct 

listing, both registered and unregistered shares hit the market at the same 

time on January 13, 2019. R- 8. On January 17, 2019, Petitioner purchased 

seven million shares of Horizons’ common stock. R- 9. In those four days, no 

new shares were issued apart from those registered and unregistered shares 

issued pursuant to the direct listing. Petitioner can thus trace the shares it 

bought back to the direct listing, and tracing them to determine whether they 
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were released as registered or unregistered is impossible. Letting Horizons 

escape liability would defeat the remedial purpose of Section 11. Moreover, it 

would be an absurd result that would leave Petitioner and all other purchasers 

of stock issued through a direct listing without remedy. Direct listings are not 

IPOs, and their unique characteristics necessitate a carve-out to eliminate 

tracing requirements when registered and unregistered shares become tradable 

at the same time in direct listings. 

 

II. Thatcher Lyon classifies as a statutory underwriter and is 

therefore subject to strict liability under section 2(a)(11) of the 

Securities Exchange Act.  

 Section 11 of the securities act imposes liability of five parties: (i) issuers, 

(ii) directors, (iii) signatories to a registration statement, (iv) accountants and 

other professionals who prepare reports for valuations used in connection with 

a registration statement, and (v) underwriters. 15 U.S.C. § 77k(a). Section 

2(a)(11) defines underwriter as “any person who has purchased from any issuer 

with a view to distribution, or offers or sell for an issuer in connection with, the 

distribution of any security, or participates or has a direct or indirect 

participation in any such undertaking.” 15. U.S.C. § 77b(a)(11). Thus, it 

establishes the three categories of underwriters as “(i) any person who 

purchases securities from an issuer with a view to distribution; (ii) any person 

who offers or sells on behalf of an issuer in connection with the distribution of 
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a security; and (iii) any person who participates in any such undertaking.” R-

18.  

 Because Thatcher Lyon offered shares on behalf of Horizons and 

participated in the sale and distribution of Horizons’ securities, it is an 

underwriter for the purposes of section 2(a)(11) of the Securities Exchange act. 

Thatcher Lyon did not purchase securities from Horizons; therefore, it is not a 

statutory underwriter under the first category. However, under categories two 

and three, Thatcher Lyon constitutes a statutory underwriter and is therefore 

subject to strict liability for false statement and misrepresentations made to 

investors. 15 U.S.C. § 77k(a). 

 

A. Thatcher Lyon is a Statutory Underwriter because it Offered on 

Behalf of Horizons.  

 The second category of underwriter consists of any person who offers or 

sells on behalf of any issuer in connection with the distribution of a security. In 

Chinese Consol. the Court extended category two underwriter status when a 

party “engaged in steps necessary to the distribution of security issues” 

through “continual solicitations.” 120 F.2d at 741. Thatcher Lyon “engaged is 

steps necessary to the distribution of security issues” by preparing the 

materials for Investor Day and by preparing the Resale Registration statement.” 

Id. 

 The SEC requires a Resale Registration Statement before issuers can sell 

their shares on the NYSE. R-7. Without the statement, Horizons could not 
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continue with the distribution of its shares. Thus, preparation of the Resale 

Registration Statement is necessary to the distribution of the security issues. 

Because Thatcher Lyon prepared the Resale Registration Statement, and the 

securities could not be distributed without the Statement, Thatcher Lyon 

engaged in steps necessary to the distribution of security issues.  

 Further, Thatcher Lyon prepared the materials used during Investor day 

to interest investors in purchasing shares. Though Thatcher Lyon did not 

attend the “Investment Day,” it played an integral role in the event’s success. 

Thatcher Lyon did not merely passively prepare materials that Horizons used 

without informing Thatcher Lyon. Rather, Thatcher Lyon knew Horizons would 

use the materials to pitch to investors and indeed intended the materials to 

lead to future distribution of the shares. The materials used by the Horizons’ 

executives during Investor Day played an integral role in the future distribution 

of the shares, therefore, by preparing these materials Thatcher Lyon again 

engaged in steps necessary to the distribution of the security issues.  

 The second component of the Chinese Console definition of underwriter 

requires that these necessary steps be made through “continual solicitation.” 

120 F.2d at 741. Though Thatcher Lyon did not directly participate in 

solicitation during Investment Day, it prepared all of the materials used during 

the solicitations made by the Horizons executives. R-7. Because it prepared the 

materials, including the Resale Registration Statement, for the purpose of 

making the solicitations to investors, Thatcher Lyon participated in making the 

solicitations to investors.  
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 Further, even though these solicitations were made at one time during 

the Investment Day, they should still count as continual in order to avoid 

absurd outcomes. The Cambridge Dictionary defines the word “continual” as 

happening repeatedly. Continual, Cambridge Dictionary, Feb. 3, 2021, 

https://dictionary.cambridge.org/us/dictionary/english/continual. Investment 

Day allowed Horizons to use Thatcher Lyon’s prepared materials to solicit 

investment from over 8,000 investors at one event. This event took the place of 

the typical roadshows where issuers and underwriters solicit the investment of 

a smaller number of investors multiple times. Likely, the typical roadshow 

model would constitute “continual solicitation” thus causing Thatcher Lyon to 

count as a statutory underwriter for purposes of Section 2(a)(11). Thus, to 

determine that the participation in investment day would not constitute 

“continual solicitation” would lead to an absurd result.  

 The same amount of damage could result from both the roadshow model 

and the Investment Day model. The same materials would be used in both 

situations which means the same misinformation could lead to the same 

investors regardless of the model. But, if the Investment Day model does not 

constitute “continual solicitation,” parties such as Thatcher Lyon could avoid 

liability by holding one large event rather than multiple smaller events. The 

Security Exchange Act’s purpose is to deter fraud and ensure accuracy in 

registration statements. United States v. Pub. Utils. Comm’n of Cal., 345 U.S. 

295, 315 (1953). To allow parties heavily involved in engaging investors and 

preparing documents used for securities distribution to avoid liability simply by 
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organizing a singular event rather than multiple events runs contrary to the 

statutory purpose.  

 In securities law, Courts universally recognize a substance over form 

approach. See, e.g.. SEC v. W.J. Howey Co., 380 U.S. 293 (1946). Applied here, 

that approach requires that courts recognize that events such as Investors Day 

lead to the same level of harm as typical roadshows. Investment Day was 

substantively the same as roadshows and therefore actors such as Thatcher 

Lyon should not escape liability merely by changing the form of their investor 

solicitations.  

 

B. Thatcher Lyon is a statutory underwriter because it participated in 

the offer and sale of Horizon securities.  

 The third category of underwriters consists of any person who 

participates in offer, sale, or distribution of a security. R-18. Lower courts have 

come to different conclusions on what satisfies “participation” for the purposes 

of defining a statutory underwriter. The Seventh Circuit determined that the 

third category of underwriter requires that the party play a role “necessary to 

the distribution of securities.” Harden, 65 F.3d at 1400. The Second Circuit 

took a narrower view and determined that the third category requires that a 

party engages in activities related to the actual distribution of securities. 

Lehman Brothers, 650 F.3d at 176. This means that the party must engage in a 

purchase, offer, or sale of securities. Id. Thatcher Lyon is an underwriter under 

each of these tests.  
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 First, we look to the Seventh Circuit “necessary to the distribution of 

securities” standard. Harden, 65 F.3d at 1400. Courts interpret the phrase 

“participate in” and “participation” found in 15 U.S.C § 77(b)(11) broadly. Id. In 

its Harden opinion, the Seventh Circuit looked to language found in an earlier 

case that determined, at least for purposes of section 5 of the Securities 

Exchange Act, that “the term ‘underwriter’ is broad enough to encompass all 

persons who engage in steps necessary to the distribution of securities.” Id. 

(citing SEC v. Holschuh, 694 F.2d 130, 139 n. 13 (7th Cir.1982))(emphasis 

added). The Court the states that this definition extends to section 2(a)(11) 

liability. Id. This definition of underwriter includes action outside of the direct 

purchase, offer, or sale of securities. It looks to actions throughout the entire 

process of preparing a security for distribution that are necessary to the 

eventual distribution of that security. Id.  

 In this case, Thatcher Lyon participated in multiple “necessary” steps of 

the distribution process. First, Thatcher Lyon actually prepared the Resale 

Registration Statement. R-8. Under 17 C.F.R § 239.11, Horizons’ securities 

could not be distributed without this Resale Registration Statement. Thus, 

drafting this statement, Thatcher Lyons participated in a step necessary to the 

distribution of the security. Further, the misstatements and omissions found in 

this document, the one drafted by Thatcher Lyons, create the basis for this 

suit. Thatcher Lyons did not merely act as some sort of passive editor, but 

rather as a drafter of the document. R-7. Thus, their participated in activity, 



P09 

 26 

the drafting of the Resale Registration Statement, necessary to the distribution 

of Horizons’ securities.  

 Further, Thatcher Lyon drafted the prospectus and materials used at 

Investor Day to silicate investors. Id. Though Thatcher Lyon did not directly 

participate in the actual Investor Day event, it prepared the pitch materials, 

trained the Horizons’ executives who spoke, and drafted the statements about 

Horizons’ used to encourage investment. Thatcher Lyon’s work made 

investment day possible, and Thatcher Lyons work lead to the material 

misstatements and omissions forming the basis for this lawsuit.  

 Finally, Thatcher Lyon engaged in activity necessary for distribution of 

the securities by acting as the only point of contact between Horizons and the 

Direct Market Maker. R-8. Under NYSE rules, an issuer engaging in a direct 

listing transaction must appoint an independent financial advisor to confer 

with a Designated Market Maker. Id. In this case, Thatcher Lyon took on that 

role. They acted as the only point of contact between Horizons and the 

Designated Market Maker and provided information to the Designated Market 

Maker about Horizons’ pre-listing selling, buying interest, and other factors 

otherwise unavailable to the Designated Market Maker. Thatcher Lyon’s actions 

were both legally and practically necessary for the distribution of Horizons’ 

securities. Thus, Thatcher Lyon constitutes a statutory underwriter under the 

Seventh Circuit precedent.  

 In Lehman Brothers, the Second Circuit laid out a narrower 

understanding of what constitutes a statutory underwriter under the third 
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category. 650 F.3d at 176. But, even under this narrow standard, Thatcher 

Lyon constitutes a statutory underwriter. The Second Circuit determined that 

in order to satisfy the requirement of a statutory underwriter under the third 

category, an entity must directly or indirectly participate in the “purchase, 

offer, or sale of securities for distribution.” The Court continued to clarify that 

the statute does not “identify as underwriters persons who provide services 

that facilitate an offering, but who do not themselves participate in the 

statutorily defined distribution-related activities.” Id. Thatcher Lyon 

participated, not only preliminary steps of preparing the security, but acted as 

an “intermediary between the issuer and the investor that is an essential cog in 

the distribution process” when it acted as the sole point of contact between the 

Horizons and the Designated Market Maker. Id at 178 (Citing  SEC v. Platforms 

Wireless Int'l Corp., 617 F.3d 1072, 1086 (9th Cir.2010)).  

 Horizons acted as the issuer of its stock. The Designated Market Maker 

distributed that stock to investors. However, the Designated Market Maker 

could not have distributed the stock without the involvement and participation 

of Thatcher Lyon. Thatcher Lyon acted as the sole point of contact between 

Horizons and the Designated Market Maker and through its research and 

involvement in soliciting interest from investors, Thatcher Lyons assisted the 

Designated Market Maker in setting the price and getting the stock to 

investors. In Platforms Wireless, the Ninth Circuit specifically stated that “any 

intermediary between the issuer and the investor that is an essential cog in the 

distribution process” constituted an underwriter. 617 F.3d at 1086 (emphasis 
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added). In this case, Horizons’ stock could not have been distributed without 

the work of Thatcher Lyon. Thatcher Lyon acted as an intermediary between 

the issuer, Horizons, and the investors by being the only point of contact 

between the Designated Market Maker and the issuer. Without Thatcher Lyon, 

the Designated Market Maker could not, under the NYSE rules, distribute the 

stock. Therefore, Thatcher Lyon acted as an essential cog in the distribution of 

Horizons stock. The role Thatcher Lyon took on by working with the Direct 

Market Maker constitutes participation in the distributional activities of offer 

and sale for purposes of the Second Circuit test, and therefore satisfies even 

the stricter definition of a statutory underwriter.  

 

CONCLUSION 

 
 Direct listings necessitate a narrow carveout from the traditional tracing 

requirement because of the impossibility of tracing shares to a registration 

statement. That ensures that the remedial purposes of the Securities Act 

remain achievable and that purchasers are not left without remedy. 

 The Security Exchange Act creates strict liability for underwriters. 

Because Thatcher Lyon participated in necessary aspects of the distribution of 

Horizons’ securities, it constitutes a statutory underwriter and should be held 

strictly liable for the misstatements and omissions found in the Resale 

Registration Statement that it drafted. R-7. 
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PRAYER FOR RELIEF 

 
 For the reasons stated herein, Petitioners respectfully request this Court 

find first that tracing shares to a registration statement is not required for 

direct listing contexts and second that Thatcher Lyon constituted a statutory 

underwriter under Section 2(a)(11). 

Respectfully Submitted, 
____________________/s/ 

Team P09 
Counsel of Record for Petitioners 

 
Certification 

 
Shelby Shearon and Madison White of The University of Virginia School of Law 
hereby certify that the enclosed briefs are entirely our own work. We at no time 
sought or utilized the help of any other person. To the best of our knowledge, 
we are in compliance with the rules. 
 

________________/s/ 
________________/s/ 
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APPENDIX 

 
15 U.S.C. § 77b(a)(11) 

 
The term “underwriter” means any person who has purchased from an issuer 
with a view to, or offers or sells for an issuer in connection with, the 
distribution of any security, or participates or has a direct or indirect 
participation in any such undertaking, or participates or has a participation in 
the direct or indirect underwriting of any such undertaking; but such term 
shall not include a person whose interest is limited to a commission from an 
underwriter or dealer not in excess of the usual and customary distributors' or 
sellers' commission. As used in this paragraph the term “issuer” shall include, 
in addition to an issuer, any person directly or indirectly controlling or 
controlled by the issuer, or any person under direct or indirect common control 
with the issuer.” 

 

15 U.S.C. § 77k 

“In case any part of the registration statement, when such part became 
effective, contained an untrue statement of a material fact or omitted to state a 
material fact required to be stated therein or necessary to make the statements 
therein not misleading, any person acquiring such security (unless it is proved 
that at the time of such acquisition he knew of such untruth or omission) may, 
either at law or in equity, in any court of competent jurisdiction, sue . . .” 


