
  Team P10
   

i 
 

  Team No. P10 

 

Docket No. 19-508 

 

 

IN THE 

Supreme Court of the United States 

 
 

 

THE STATE OF FORDHAM FIREMEN’S PENSION FUND, et al., 

      Petitioners, 

V. 

 

HORIZONS, INC. & THATCHER LYON 

      Respondents. 

 

 

On Writ of Certiorari to the 

United States Court of Appeals 

for the Fourteenth Circuit 
 

 

BRIEF FOR PETITIONERS 

 

 

 



  Team P10 
 

   

 
i 

QUESTIONS PRESENTED 

1. Whether the judicial tracing requirement for standing under Section 11 

of the Securities Act of 1933 should apply to direct listing transactions. 

2. Whether investment bankers acting as financial advisors in a direct 

listing transaction are statutory underwriters for purposes of Section 11 

liability. 
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STATUTORY AND REGULATORY PROVISIONS 

 This case first presents a question as to whether the so-called “tracing 

requirement” under Section 11 of the Securities Act of 1933 (the “Securities 

Act”) applies to direct listing transactions. The second question focuses on 

whether Respondent can be liable as an underwriter, as defined in 15 U.S.C. § 

77k, for its role in Horizons’s direct listing. The relevant text is reproduced in 

the Appendix. 

INTRODUCTION 

 This case is about accountability. Both major stock exchanges amended 

their rules to allow for “direct listings,” so this Court now stands at the 

precipice of a new frontier in securities law. On one hand, this Court could 

follow the lead of the lower court, which responded to this novel listing 

transaction by effectively immunizing “financial advisors” from liability and by 

creating an enormous loophole in Section 11 liability. On the other hand, this 

Court could continue to ensure that securities law protects investors by 

granting standing to the State of Fordham Firemen’s Pension Fund, so that it 

can pursue its claim and hold liable those who are responsible for deception, 

regardless of title. 

STATEMENT OF THE CASE 

I. Statement of Facts  

Horizons’s investors seek liquidity.  In August 2014, Peter Maxfield 

launched a new medical technology company, Horizons, Inc., focused on the 

development of technology systems to study and treat cognitive problems, 
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including short-term memory loss and early-stage dementia. R. at 2. With the 

help of several venture capitalists fundraising the effort, namely Geoffrey 

Robbins, Horizons grew exponentially and had great success in the medical 

technology sector. R. at 2-3. As a result of the multiple rounds of fundraising, 

venture capital firms owned 47 percent of Horizons’s common stock by April 

2018. R. at 4. In May 2018, Maxfield realized that some of Horizons’s investors 

sought liquidity for their investment, and therefore, decided to hire the 

experienced team of Thatcher Lyon, a financial investment bank, and Whitmore 

Davis, a securities law firm, to explore liquidity options. R. at 4.   

On June 2, 2018, Maxfield, Robbins, and Lawrence Forbes, a senior 

partner at Thatcher Lyon, met in the office of Robert Folk, a senior capital 

markets attorney at Whitmore Davis, to discuss liquidity options. R. at 4-5. 

Folk first presented a traditional capital raising initial public offering (“IPO”), 

but Robbins rejected the proposal because they would not need to raise 

additional capital for at least eighteen months. R. at 5. Folk then presented an 

alternative public offering option called a “direct listing,” which would allow all 

investors to sell their shares of common stock. R. at 5.   

The Direct Listing.  On June 15, 2018, Folk and Forbes led a meeting 

providing an overview of the mechanics and timeline of the transaction. R. at 6.  

In the Horizons direct listing, Folk explained that “financial advisors” would 

help prepare a Resale Registration Statement and prospectus. R. at 7. In place 

of the traditional “roadshow,” during which underwriters spend weeks meeting 

with potential investors and gauging investors’ interest, the financial advisors 
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would help Horizons host an “Investor Day”. R. at 7. The Investor Day would be 

live-streamed on the internet to familiarize investors with the company and the 

direct listing investment opportunity. R. at 6-7. Investor Day would last up to 

two hours and include presentations from each member of the Horizons 

executive team. R. at 7.   

To prepare for Investor Day, financial advisors would draft materials for 

Horizons’s senior executives, but they would not lead any of the presentations 

during the live stream. R. at 7. Leading up to the offering, the financial advisors 

would not explicitly engage in book building or price discovery activities; 

instead, they would consult with the New York Stock Exchange’s (NYSE) 

Designated Market Maker (DMM). R. at 7. The DMM would execute the opening 

trades of stock on the NYSE after consulting with the financial advisor to set 

the share price. R. at 7. The DMM is prohibited from contacting issuers. R. at 

7. The financial advisor would be the only point of contact for the DMM and the 

only party to provide input when determining the share price. R. at 7. 

Thatcher Lyon performs due diligence.  Two days after the meeting, 

Maxfield and Robbins informed Folk that Horizons planned to move forward 

with a direct listing transaction. R. at 7. Horizons hired Thatcher Lyon to serve 

as the financial advisor and Whitmore Davis as counsel. R. at 7. Together, 

Thatcher Lyon began working with Horizons and Whitmore Davis on the due 

diligence process, including drafting the Resale Registration Statement, 

prospectus, and materials to be used and distributed at Investor Day. R. at 7. 
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Through the due diligence process, Thatcher Lyon and Whitmore Davis 

extensively reviewed Horizons’s financial statements, physical plant, ongoing 

operations and contingent liabilities, including litigation. R. at 8. The 

prospectus, written by Thatcher Lyon, stated Horizons had no material 

contingent liabilities and only ordinary course business litigation. R. at 8. 

The Resale Registration Statement.  On September 15, 2018, 

Horizons filed its Resale Registration Statement and draft prospectus on a 

confidential basis. R. at 8. Upon filing, Horizons had 132,581,994 shares 

outstanding. R. at 8. Horizons registered 83,526,656 shares (which amounted 

to about 63 percent of its total shares) under the Resale Registration Statement 

because they were owned by affiliates or non-affiliates who had purchased 

within the last year. R. at 8. The remaining 49,055,338 shares were exempt 

from registration under Rule 144 because they were held by non-affiliates for 

longer than one year. R. at 8. Despite its role as financial advisor, the Resale 

Registration Statement and prospectus disclaimed that Thatcher Lyon was not 

acting as an underwriter. R. at 8. A month later, Horizons held its Investor Day 

on November 10, 2018. R. at 8. Approximately 8,000 potential investors tuned 

in to watch the live stream. R. at 8. 

Prior to the Resale Registration Statement becoming effective, Thatcher 

Lyon provided input to the DMM regarding how the Horizons listing should be 

priced. R. at 8. Thatcher Lyon’s advice was based on prelisting selling, buying 

interest, and other factors otherwise unavailable to the DMM. R. at 8. On 

January 10, 2019, the SEC declared the Resale Registration Statement 
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effective. R. at 8. On January 13, 2019, the NYSE established a reference price 

of $62 for Horizons’s shares. R. at 8.The next day, the DMM, based on buy and 

sell orders, set the opening trading price at $67 after consulting solely with 

Thatcher Lyon. R. at 8-9. Four days after trading commenced, the State of 

Fordham Firemen’s Pension Fund purchased seven million shares of Horizons’s 

common stock at $68 per share, intending to hold them as a long-term 

investment. R. at 9. 

The Oxbridge study.  On July 8, 2019, Horizons announced in a press 

release that a recent Oxbridge University Medical Research Institute study 

indicated that Horizons’s principal technology for treating early-stage dementia 

was associated with brain cancer in 13 percent of patients receiving treatment 

with the technology. R. at 9. By the close of trading on the NYSE, Horizons’ 

share price plummeted from $73 to $37. R. at 9. The next day, the Firemen’s 

Pension Fund sold its entire position in a block trade at $38 per share. R. at 9. 

II. Nature of the Proceedings  

The District Court.  On July 16, 2019, the Firemen’s Pension Fund filed 

a putative class action on behalf of all purchasers of the common stock of 

Horizons between January 14, 2019 and July 8, 2019, against Horizons and 

Thatcher Lyon in the District Court for the District of Fordham. R. at 9. The 

complaint alleged that Horizons and Thatcher Lyon committed securities fraud 

in violation of Section 11 of the Securities Act. R. at 9. The Firemen’s Pension 

Fund argued that the Resale Registration Statement contained material 

misstatements and omissions, specifically relating to matters addressed in the 
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Oxbridge study. R. at 9. The complaint further alleged that Horizons was liable 

as an issuer and that Thatcher Lyon was liable as an underwriter. R. at 9. The 

complaint alleged losses in the value of their shares and sought damages 

calculated in accordance with 15 U.S.C. § 77k(c). R. at 9. 

On July 28, 2019, Horizons and Thatcher Lyon separately filed Rule 

12(b)(6) motions to dismiss the action for failure to state a claim. R. at 10. In 

their motions, both parties alleged that the Firemen’s Pension Fund did not 

have standing to bring a claim under Section 11 because the Firemen could not 

directly trace their purchased shares to the Resale Registration Statement. R. 

at 10. Thatcher Lyon further moved to dismiss the complaint against it, 

asserting that it was not an underwriter in the transaction and therefore could 

not be held liable. R. at 10. On November 30, 2019, the District Court rejected 

Horizons’s and Thatcher Lyon’s respective motions to dismiss. R. at 10. The 

District Court held that the Firemen’s Pension fund did not need to trace their 

shares in order to have standing in direct listing litigation. R. at 10. Further, 

under Section 11, the District Court found that Thatcher Lyon’s role in the 

direct listing satisfied the statutory requirements of an underwriter. R. at 10. 

Following the District Court’s decision, Appellees sought interlocutory appeal. 

R. at 10. 

Appellate Review. On appeal, the Fourteenth Circuit reversed the 

District Court on both issues. R. at 10. On January 11, 2021, this Court 

granted certiorari on the issues of standing and liability. R. at 10. 
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SUMMARY OF THE ARGUMENT 

This Court should find that the State of Fordham Firemen’s Pension 

Fund has standing under Section 11 of the Securities Act of 1933. Horizons 

and Thatcher Lyon are attempting to take advantage of the judicial traceability 

doctrine to avoid Section 11 liability. By structuring their offering as a direct 

listing, the respondents flooded the market with Horizons’s securities from two 

simultaneous points of entry: under the Resale Registration Statement and 

through the Rule 144 exemption from registration. Once Horizons’s stock 

entered the public market, they immediately became one large fungible mass of 

shares making tracing impossible from the first day of trading.  

If this Court applies a narrow interpretation of the traceability doctrine to 

direct listings, Section 11 standing becomes impossible to obtain regardless of 

the factual discrepancies, misstatements, or outright lies in the effective 

registration statement. This is inapposite to the purposes of the securities laws 

that, for the last century, have existed to protect investors by ensuring full and 

fair disclosure, rather than insulating issuers from liability for their misdeeds. 

Unless this Court adopts the broader interpretation of Section 11 standing by 

conveying standing to purchasers in a direct listing who have purchased 

shares of the same nature, Section 11 will be eliminated as a source of 

remedial relief.  

Further, this Court should find that Thatcher Lyon acted as a statutory 

underwriter in the direct listing context. Thatcher Lyon is attempting to exploit 

a new development in securities trading to create a gaping loophole in Section 
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11 liability. While direct listings differ from IPOs, those who act as gatekeepers, 

or underwriters, should similarly be held liable for their material 

misrepresentations.  

Thatcher Lyon acted analogously to a traditional statutory underwriter 

because it offered Horizons securities and participated in both the sale and 

offer of Horizons’s stock. Thatcher Lyon marketed and offered Horizons’s stock 

virtually to 8,000 investors in a single day. It prepared all the materials that 

were used in Horizons’s investment pitch, participated in due diligence 

research, and assisted in drafting the Resale Registration Statement. 

Furthermore, Thatcher Lyon wielded ultimate gatekeeping authority because it 

was the only entity that could consult with the DMM to set the price of 

Horizons’s stock before it was shared on the market. This Court should reverse 

the decision of the Fourteenth Circuit, grant standing to the Firemen’s Pension 

Fund, and find that Thatcher Lyon acted as a statutory underwriter in the 

direct listing context. 

ARGUMENT 

I. PURCHASERS OF SECURITIES IN A DIRECT LISTING SHOULD 

HAVE STANDING TO BRING A SECTION 11 CLAIM FOR 

MATERIAL MISSTATEMENTS OR OMISSIONS MADE IN THE 

EFFECTIVE REGISTRATION STATEMENT. 

The advent of the direct listing turns the last century of securities law on 

its head, potentially eliminating many of the protections that exist to safeguard 

investors. Section 11 of the Securities Act of 1933 provides that if “any part of 

the registration statement, when such part became effective, contained an 

untrue statement of a material fact or omitted to state a material fact required 
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to be stated therein or necessary to make the statements therein not 

misleading, any person acquiring such security . . . may . . . sue.” 15 U.SC. § 

77k(a). In the seminal “golden rule” of statutory interpretation case, Barnes v. 

Osofsky, Judge Friendly of the Second Circuit found two possible 

interpretations for the phrase “such security,” a broad one and a narrow one. 

373 F.2d 269, 271-72 (2d Cir. 1967).  

The narrow interpretation imposed a judicial tracing requirement, 

requiring purchasers to definitively trace their purchased shares to a defective 

registration statement at issue. Id. Conversely, the broader reading only 

required that the purchaser “acquired a security of same the nature as the one 

issued pursuant to the registration statement.” Id. at 271. In adopting the 

narrow reading, Judge Friendly determined that the facts specific to Barnes did 

not warrant the broader interpretation of Section 11. Id. However, Judge 

Friendly left open the use of the broader interpretation, stating that its 

application “would not be such a violent departure from the words that a court 

could not properly adopt it if there were good reason for doing so.” Id. The 

unique nature of a direct offering presents this Court with such a “good 

reason,” one that is consistent with the purposes of Section 11: holding issuers 

liable for any false or misleading statements made in a direct listing. 

A. When applied to direct listings, the judicial traceability doctrine 
becomes unworkable because it shields issuers from liability rather 

than protecting purchasers. 

The unique circumstances of a direct listing offers this Court substantial 

justification to recognize a broader interpretation of Section 11 standing. 
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Securities legislation is enacted for the purpose of avoiding frauds and should 

be applied “not technically and restrictively, but rather flexibly for the purpose 

to effectuate its remedial purposes.” SEC v. Cap. Gains Rsch. Bureau, Inc., 375 

U.S. 180, 195 (1963). In effectuating the purposes of Section 11, courts have 

long focused on the remedial grant of Section 11 the first time an issuer trades 

on an open market. E.g., Gustafson v. Alloyd Co., Inc., 513 U.S. 561, 577 (1995) 

(accepting that Section 11 should only be available to direct purchasers for 

Section 12(a)(2) cases). The reason for tailoring is straightforward; tracing is 

difficult even under the most ideal of situations. Barnes, 373 F.2d at 272.  

As Barnes noted, tracing is difficult from the onset because “brokers . . . 

neither know nor care whether they are getting newly registered or old shares” 

when trading in one large fungible block of shares. Id. Traceability, as a judicial 

doctrine, developed in a time when shares were traded on paper with actual 

share certificates.1 Recordation of stock history has not developed well in the 

modern era because markets have become quite sophisticated and most shares 

in a public company are traded in book-entry systems, such as the Depository 

Trust Company (DTC), leaving no way to “trace” ownership without additional 

facts to guide the trace. Abbey v. Comput. Memories, Inc., 634 F. Supp. 870, 

873 (N.D. Cal. 1986); Lorber v. Beebe, 407 F. Supp. 279, 286 (S.D.N.Y. 1975).  

 This is most true in mixed market conditions where shares from 

multiple sources are traded; and, courts consistently struggle to apply the 

 
1 See Wyatt Wells, Certificates and Computers: The Remaking of Wall Street, 

1967 to 1971, 74 BUS. HIST. REV. 193, 200-01 (2000). 
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traceability doctrine in a manner consistent with the remedial purposes of 

Section 11. See, e.g., In re Century Alumni Co. Sec. Litig., 729 F.3d 1104, 1107-

08 (9th Cir. 2013); In re Ariad Pharm. Sec. Litig., 842 F.3d 744, 756 (1st Cir. 

2016). As a result, the Ninth and First Circuits have held that when there are 

multiple offerings of a security, a plaintiff who is unable to allege the shares 

they purchased are “traceable” to the registration statement at issue must find 

some level of greater factual specificity to establish Section 11 standing. In re 

Century Aluminum Co., 729 F.3d at 1107-08; In re Ariad Pharm., 842 F.3d at 

756. Other courts have resolved the traceability requirement by limiting claims 

to certain factual circumstances, over certain time periods, or the nature of the 

purchasers. See, e.g., Lilley v. Charren, 936 F. Supp. 708, 716 (N.D. Cal. 1996) 

(granting leave to amend for plaintiff purchasers to “identify the purchasers of 

the unregistered shares” or “specific dates and facts that establish[ed] ... 

standing”); In re Initial Pub. Offering Sec. Litig., 227 F.R.D. 65, 118-19 (S.D.N.Y. 

2004) (cutting off the plaintiff class “at the time when unregistered shares 

became tradeable”), vacated on other grounds, 471 F.3d 24 (2d Cir. 2006).  

 By contrast, the Northern District of California recognized that applying 

the traceability doctrine to direct listings strips Section 11 of any remedial 

effect. Pirani v. Slack Techs., Inc., 445 F. Supp. 3d 367, 380 (N.D. Cal. 2020). 

The district court was presented with a matter of first impression arising out of 

the second direct listing ever executed on the NYSE. Id. at 373. A direct listing 

can enter a market for the first time on a major public listing, without issuing 

any new shares, from two simultaneous points of entry, id. at 379, on a resale 
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registration statement and under the Rule 144 safe harbor exemptions. See 17 

C.F.R. § 230.144. A traditional IPO makes newly issued shares available first 

and old shares available at some later time, which makes tracing possible. 

Pirani, 445 F. Supp. 3d at 380. In a direct listing, “the impossibility of tracing 

begins on the very first day of listing due to the simultaneous offering of 

unregistered and registered shares.” Id. No time period exists where it is 

possible to focus the class of plaintiffs, restrict aftermarket sellers, or ask for 

plaintiffs to plead some greater factual circumstance. See In re Century 

Aluminum Co., 729 F.3d at 1107-08; In re Ariad Pharm., 842 F.3d at 756.  

 Here, just as in Pirani, the issuer Horizons, in conjunction with Thatcher 

Lyon, offered securities for the first time in the open market simultaneously 

from two entry points: under a Resale Registration Statement in the direct 

listing and through the Rule 144 safe harbor exemption. R. at 5. This 

combination of offerings put shares from two distinct sources in the market at 

the same time leaving no record of a share’s source of issuance. Id. There is no 

time period that separates the offerings or any specific factors that allow a 

court to severe the mixed nature of Horizons’s shares. R. at 8.  

 The moment Horizons’s stock entered the public market, all its shares 

became one large fungible block of shares, with the unifying characteristic that 

they were sold in an offering tainted by a defective registration statement. R. at 

9. Without interpreting Section 11 standing broadly in the context of direct 

listings, issuers would be able make false or misleading statements with 
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impunity so long as their registered and unregistered shares hit the market at 

the same time.  

B. Applying the broader interpretation of Section 11 liability in the 

unique circumstances of a direct listing is consistent with the 

statutory scheme of the Securities Act.  

Utilizing a broad interpretation of Section 11 liability gives effect to the 

underlying remedial purposes of the Securities Act. Together “the Securities Act 

of 1933 and the Securities Exchange Act of 1934 are remedial legislation, 

among their central purposes are full and fair disclosure relative to the 

issuance of securities.” Tcherepnin v. Knight, 389 U.S. 332, 336 (1967); see also 

SEC v. Levin, 849 F.3d 995, 1001 (11th Cir. 2017). To carry out this purpose, 

Section 11 specifically creates a private remedial right of action for damages 

when an effective registration statement contains material misrepresentations 

or omissions. 15 U.SC. § 77k(a). When faced with remedial legislation, this 

Court has construed those laws broadly to effectuate their purposes. Knight, 

389 U.S. at 336. 

1. A broad interpretation of standing must be applied to avoid the absurd 

result of eliminating Section 11 as a remedial measure. 

Construing statutes in a manner that avoids absurd results has long 

been a judicial function, and it is rightfully referred to as the “golden rule.” 

Clark v. Riley, 595 F.3d 1258, 1266 (11th Cir. 2010) (“[D]eparture from the 

literal construction of a statute is justified when such a construction would 

produce an absurd and unjust result and would clearly be inconsistent with 

the purposes and policies of the act in question.”); see, e.g., EEOC v. Com. Off. 

Prod. Co., 486 U.S. 107, 120 (1988) (plurality opinion) (rejecting an 



  Team P10 
 

   

 
14 

interpretation that would result in “the preclusion of any federal relief for an 

entire class of discrimination claims”); United States v. Am. Trucking Ass’n, 310 

U.S. 534, 543 (1940). This is even true when judicially created doctrines, 

rather than the statutes themselves, lead to absurd results. Pirani, 445 F. 

Supp. 3d at 367. Interpretations leading to absurd results are to be avoided 

when there are alternatives available that are consistent with the legislative 

purpose. Griffin v. Oceanic Contractors Inc., 458 U.S. 564, 576 (1982). 

The lower court’s decision resulted in absurdity when it applied the 

Barnes court’s narrow interpretation of the phrase “such security” and required 

purchasers to trace their shares to the defective registration statement when it 

is impossible. R. at 15-17. In construing Section 11, regardless of how narrow 

or piecemeal the doctrine of traceability was applied, the intent was to provide 

remedial relief. See, e.g., Krim v. pcOrder.com, Inc., 402 F.3d 489 (5th Cir. 

2005); Lorber v. Beebe, 407 F. Supp. 279, 287 (S.D.N.Y. 1975). The utter 

elimination of civil liability in an area of the law that has as its chief purpose 

the full and fair disclosure of securities does nothing to protect purchasers and 

only serves to embolden the malfeasance of issuers.  

Requiring purchasers in a direct listing to trace their shares generates an 

absurd result because tracing shares in a direct listing is impossible. Direct 

listings make registered shares available for the first time on the open market 

simultaneously with shares exempted from registration. Pirani, 445 F. Supp. 3d 

at 380. Requiring tracing, in the unique circumstances of a direct listing, 

makes obtaining standing for any purchasers impossible under Section 11. 
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This reality warrants this Court to adopt the Barnes court’s broader reading of 

Section 11 standing: “acquiring a security of the same nature as that issued 

pursuant to the registration statement.” Barnes, 373 F.2d at 271. Otherwise, 

Section 11 disappears entirely as an avenue for remedial relief. 

2. A narrow interpretation of Section 11 undermines its ability to serve as a 

deterrent and promote enforcement of the laws. 

Section 11 was intended to achieve the overarching goals of the 

Securities Act by lending its “stringent penalties . . . to insure full and accurate 

disclosure through registration.” Barnes, 373 F.2d at 273. It imposes 

significant civil liability, without proof of fraud or reliance for those that run 

afoul of its provisions. 15 U.S.C. § 77k. In this way civil liability “promotes 

enforcement of the law and deters negligence by providing a penalty for those 

who fail in their duties.” Globus v. L. Rsch. Serv., Inc., 418 F.2d 1276, 1288 (2d 

Cir. 1969). Of course, to serve as a deterrent, a statue needs applicability; it 

needs to have teeth. 

Absent such protections, issuers who know they can insulate themselves 

from any form of civil liability by making their offers impossible to trace would 

have little incentive to ensure the accuracy of their filings. See id. An 

interpretation that impedes the protection of purchasers while loosening the 

requirements on issuers is counterintuitive to the Securities Act itself. See 

Knight, 389 U.S. at 336 (describing the purpose of securities law to be “full and 

fair disclosure”). The decision facing this Court is whether to protect investors 

by requiring full and fair disclosures or to allow issuers to skirt those 

requirements with complex offerings that, in the words of the Pirani court, take 
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“unfair advantage of . . . judge-made ‘traceability.’” 445 F. Supp. 3d at 377. 

Therefore, this Court should dispense with the traceability doctrine in the 

unique circumstance of a direct listing and hold that the State of Fordham 

Firemen’s Pension Fund has Section 11 standing because it purchased shares 

from Horizons that were tainted by the misleading Resale Registration 

Statement. 

II. THATCHER LYON ACTED AS AN UNDERWRITER FOR PURPOSES 

OF SECTION 11 LIABILITY BECAUSE IT OFFERED HORIZONS 

SECURITIES AND PARTICIPATED IN BOTH THE OFFER AND 

SALE OF HORIZONS SECURITIES. 

 

This case presents the Court with an opportunity to prevent a loophole 

from emerging that would severely undermine Section 11 liability. Section 

77k(a)(5) establishes five categories of financial actors who can incur liability 

for securities violations, but this case concerns only one type of actor: an 

underwriter. 15 U.S.C. § 77k(a)(5). Section 77b(a)(11) defines underwriter,2 and 

this definition can further be divided into three categories. Id. § 77b(a)(11).  

First, an underwriter can be an entity or person that buys securities from the 

issuer “with a view to” distribution. Id. Thatcher Lyon does not fit this first 

 
2 The United States Code defines “underwriter” as “any person who has 

purchased from an issuer with a view to, or offers or sells for an issuer in 
connection with, the distribution of any security, or participates or has a direct 

or indirect participation in any such undertaking, or participates or has a 
participation in the direct or indirect underwriting of any such undertaking; 

but such term shall not include a person whose interest is limited to a 
commission from an underwriter or dealer not in excess of the usual and 

customary distributors' or sellers' commission.” 15 U.S.C. § 77b(a)(11). 
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category of underwriter. However, Thatcher Lyon does not need to fit all three 

classifications of underwriter to incur liability; it needs to satisfy only one.  

Thatcher Lyon satisfies the criteria for the two remaining categories of 

underwriter. An underwriter can be “any person who offers or sells on behalf of 

an issuer in connection with the distribution of a security.” R. at 18. Here, 

Thatcher Lyon acted on behalf of Horizons to offer securities in the direct 

listing. R. at 7, 28. Additionally, an underwriter is any actor that participates 

“direct[ly] or indirect[ly]” in the purchase, offer, or sale of securities. 15 U.S.C. § 

77b(a)(11). While this classification may reach broadly, such was Congress’s 

intention. See SEC v. Lybrand, 200 F. Supp. 2d 384, 393 (S.D.N.Y. 2002) 

(“Congress enacted a broad definition of underwriter status in order to include 

as underwriters all persons who might operate as conduits for securities being 

placed into the hands of the investing public.” (internal quotations omitted)).  

Thatcher Lyon participated extensively in the offering and sale of Horizons 

securities and must be held liable for its actions as an underwriter.  

A. Thatcher Lyon acted as an underwriter in the Horizons direct listing 

because it offered Horizons’s securities. 

Thatcher Lyon engaged in multiple activities that constitute offering 

Horizons securities. The Securities Act broadly defines an “offer” to sell 

securities to include any activity that solicits interest in purchasing shares. 15 

U.S.C. § 77b(a)(4). Thatcher Lyon completed tasks in the Horizons direct listing 

that are analogous to actions that would be considered “offering” in a 

traditional IPO. Furthermore, some courts view offering to include any “steps 
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necessary to the distribution of security issues.” SEC v. Chinese Consol. 

Benevolent Soc’y, 120 F.2d 738, 741 (2d Cir. 1941). 

1. Thatcher Lyon virtually offered Horizons’s stock at Investor Day to 8,000 

potential investors. 

In a traditional IPO, investment banks act as underwriters when they 

identify potential purchasers of securities. E.g., Miller v. Lazard, Ltd., 473 F. 

Supp. 2d 571, 576-77 (S.D.N.Y. 2007) (describing how “an underwriter 

develops indications of interest prior to an [IPO]”). Investment banks identify 

possible buyers through a “road show.” See, e.g., Gabriel Cap., L.P. v. NatWest 

Fin. Inc., 177 F. Supp. 2d 169, 171 n.2 (S.D.N.Y. 2001). A road show is a trip 

embarked upon by an underwriter and a C-level executive to meet with 

prospective investors and solicit interest in a company’s shares, and the 

average road show meeting lasts about one hour.3  

Statutorily, a road show is defined as “a presentation regarding an 

offering by one or more members of the issuer’s management.” 17 C.F.R. § 

230.433(h)(4). Moreover, in the CFR’s explanatory notes, it states that “[a] 

communication that is provided or transmitted simultaneously with a road 

show and is provided or transmitted in a manner designed to make the 

communication available only as part of the road show and not separately is 

deemed to be part of the road show.” Id. Embarking on a road show or 

assisting in the road show presentation constitutes offering securities. See, 

 
3 See, e.g., Marc D. Jaffe, Greg Rodgers & Horacio Gutierrez, Spotify Case 

Study: Structuring and Executing a Direct Listing n.2 (July 5, 2018), 
https://corpgov.law.harvard.edu/2018/07/05/spotify-case-study-structuring-

and-executing-a-direct-listing/. 
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e.g., N.J. Carpenters Vacation Fund v. Royal Bank of Scot. Grp., PLC, 720 F. 

Supp. 2d 254, 263 (S.D.N.Y. 2010). 

In a direct listing, the road show is replaced with “Investor Day.” Folk, 

the leading capital markets attorney for Horizons, explained that “[i]n place of a 

road show, Horizons would host an ‘Investor Day’ to be streamed live over the 

internet with the goal of familiarizing investors with the company and the direct 

listing investment opportunity.” R. at 7 (emphasis added). Instead of traveling 

with the road show, “Thatcher Lyon prepared all materials used during Investor 

Day, which directly marketed and offered the securities to investors.” R. at 28.  

Thatcher Lyon’s materials reached 8,000 investors that day. R. at 28. 

Essentially, an Investor Day is a virtual, and more efficient, version of a 

road show, and Thatcher Lyon’s participation in the meeting should be viewed, 

in terms of liability, as equally dispositive. Representatives no longer must 

physically travel to potential investors, and in a sector focused on cost-benefit 

analysis, it is unclear why they would when a more effective and less time-

consuming option exists. Due to the global pandemic, many underwriters, 

issuers, and investors cannot travel, and a virtual road show, like Investor Day, 

is the only option. Furthermore, it is likely that the virtual method will persist 

long after the pandemic subsides, which is why this Court must develop clear 

precedent on the issue now.  

Additionally, Investor Day is not just the mere virtual equivalent of a 

road show; in some ways, it is a superior option. The lower court incorrectly 

hinged its analysis on the lack of “continuous solicitation” by Thatcher Lyon.  
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R. at 21. With modern technology, continuous solicitation is unnecessary 

because underwriters can communicate with thousands of investors at once. 

See, e.g., R. at 28. This Court should not use continuous solicitation as a 

limiting principle when it is clear that Investor Day not only serves the same 

purpose as a traditional road show but also has the capabilities to influence 

more investors and to a more in-depth degree. 

2. Thatcher Lyon offered Horizons’s securities under the threshold test 

promulgated by the court in Chinese Consolidated. 

For almost a century, courts have expressed concern about financial 

actors employing acrobatic interpretations of statutes to escape liability. E.g., 

Chinese Consol. Benevolent Soc’y, 120 F.2d at 741 (finding that “the 

construction urged by the defendant would afford a ready method of thwarting 

the policy of the law and evading its provisions”). In Chinese Consolidated, the 

court found that an underwriter can be held liable for an offer when it 

“engage[s] in the steps necessary to the distribution of security issues.” Id. In a 

direct listing, the issuing company must “appoint an independent financial 

advisor to confer with a [DMM].” R. at 7; Notice of Filing of Amendment No. 3 

and Order Granting Accelerated Approval of Proposed Rule Change, Exchange 

Act Release No. 34,82627, 118 SEC Docket 3499 (Feb. 2, 2018). Here, Thatcher 

Lyon played a necessary role as “an independent financial advisor.” R. at 7. 

This role may also be referred to as a gatekeeper—or an underwriter.  

After the NYSE amended its rules to facilitate direct listing, the SEC 

explicitly stated that a clear parallel exists between underwriters in an IPO and 
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financial advisors in a direct listing. SEC Release No. 34-81440, 82 Fed. Reg. 

40183, 40185 (Aug. 18, 2017). The SEC stated that the new NSYE 

“requirement is based in part on Nasdaq Rule 4120(c)(9), which requires that a 

new listing on Nasdaq that is not an IPO have a financial advisor willing to 

perform the functions performed by an underwriter in connection with pricing 

an IPO.” Id. Here, Thatcher Lyon was Horizons’s only point of contact with the 

NYSE. R. at 7. While Thatcher Lyon may have tried to disguise itself and 

disclaim that it “was not acting as an underwriter,” the NSYE and SEC viewed 

it as one. R. at 7-8. Thatcher Lyon consulted with the DMM to set the price of 

Horizons securities and used its knowledge of “pre-listing selling, buying 

interest, and other factors” to do so. R. at 8. Then, the DMM “execute[d] the 

opening trades of stock on the NYSE” without input from any other parties, 

including Horizons. R. at 7, 28. Because no other party could set the price of 

Horizons stock on the NYSE, Thatcher Lyon acted as an underwriter for the 

purposes of the direct listing because it performed an action necessary for the 

offer and sale of Horizons securities. 

B. Thatcher Lyon acted as an underwriter because it participated in 

the offer and sale of Horizons Securities. 

As described in the preceding section, Thatcher Lyon offered Horizons’s 

securities. However, should this Court find that those actions did not rise to 

the level of an offer, Thatcher Lyon is still liable as an underwriter for its 

participation in the Horizons direct listing. The final category of underwriter 

liability applies to an entity that participates “direct[ly] or indirect[ly]” in the 
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purchase, offer, or sale of securities. 15 U.S.C. § 77b(a)(11). A statutory 

definition of participation does not exist in the securities context, and a circuit 

split has emerged on this issue.4  

While the Supreme Court has not decided this specific issue, it has 

interpreted “participation” broadly because “Congress knew of the collateral 

participation concept and employed it in the Securities Act.” Pinter v. Dahl, 486 

U.S. 622, 650 n.26 (1988). Regardless of which test this Court applies, 

Thatcher Lyon can be characterized as an underwriter under either test.  

1. Thatcher Lyon was a necessary actor in the Horizons direct listing and 

would be liable as an underwriter under the Seventh, Ninth, and Tenth 

Circuits’ test. 

The Seventh, Ninth, and Tenth Circuits all ruled that a party participates 

in the purchase, offer, or sale of a securities when it completes a task 

necessary to any of those three transactions. Harden, 65 F.3d at 1400; 

Platforms Wireless Int’l Corp., 617 F.3d at 1086; Int’l Chem. Dev. Corp., 469 

F.2d at 32. Thatcher Lyon completed two necessary tasks: (1) setting the share 

price with the NYSE’s DMM, and (2) preparing all of the materials used at 

Investor Day. 

The Seventh Circuit held that “the term ‘underwriter’ is broad enough to 

encompass all persons who engage in steps necessary to the distribution of 

 
4 Compare Harden v. Raffensberger, Hughes & Co., 65 F.3d 1392, 1400 (7th Cir. 
1995), and SEC v. Platforms Wireless Int’l Corp., 617 F.3d 1072, 1086 (9th Cir. 

2010), and SEC v. Int’l Chem. Dev. Corp., 469 F.2d 20, 32 (10th Cir. 1972), with 
In re Lehman Brothers Mortg.-Backed Sec. Litig., 650 F.3d 167, 176 (2d Cir. 

2011). 
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securities.” Harden, 65 F.3d at 1400 (quoting SEC v. Holschuh, 694 F.2d 130, 

139 n.13 (7th Cir.1982)). The brokerage firm contracted in Harden was 

responsible for determining “the minimum yield rate on the [issuer’s] notes and 

[assisting] in preparing the registration statement.” Id. at 1395. The firm 

attempted to proactively insulate itself from liability by including “cautionary 

language” in the registration statement. Id. at 1404. The court did not give 

weight to the firm’s liability excluding language. Id. Further, the court viewed 

the firm’s actions as gatekeeping, which is the type of action that Congress 

sought to regulate when it promulgated the Securities Act. Id. at 1403 

(describing Congress’s motivation in enacting the Securities Act as “the 

protection of the investing public”). Ultimately, the Seventh Circuit found that 

the firm’s actions constituted an offer, making it a statutory underwriter 

subject to Section 11 liability. Id. 

The Ninth Circuit also views the “definition of ‘underwriter’ in the 

Securities Act [as] expansive.” Platforms Wireless Int’l Corp., 617 F.3d at 1086.  

The court found that the statutory definition creates liability for “[a]ny 

intermediary between the issuer and the investor that is an essential cog in the 

distribution process.” Id. Similar to the Seventh Circuit, the Ninth Circuit also 

disregarded written agreements that attempted to dictate liability, instead 

opting to analyze actions. Id. (“Underwriter status is not dependent on a formal 

underwriting agreement”).  

Lastly, the Tenth Circuit found a statutory underwriter to exist when 

one’s “participation was a vital aspect in the steps necessary to the 
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distribution.” Int’l Chem. Dev. Corp., 469 F.2d at 32. One of the defendants in 

International Chemical Development tried to evade liability by arguing that he 

did not sell any shares or receive financial compensation from the issuing 

company for his work. Id. at 32-33. The Tenth Circuit did not find his 

argument compelling and stated that one need not be involved in “all aspects of 

the scheme” to be an underwriter. Id. at 33. Similarly, the Tenth Circuit has 

also analyzed the actions of the defendant. 

Thatcher Lyon, much like the underwriter in Harden, attempted to evade 

liability by disclaiming itself as not acting as an underwriter in the registration 

statement. R. at 8; see Harden, 65 F.3d at 1395. The Seventh Circuit rejected 

that defense, and this Court should do so as well. Harden, 65 F.3d at 1403.  

The Ninth Circuit similarly refused to base its underwriter classification on 

agreements written by the parties involved, and this Court should not find the 

language in the Resale Registration Statement dispositive. Platforms Wireless 

Int’l Corp., 617 F.3d at 1086.  

Thatcher Lyon further acted analogously to the underwriter in Harden by 

participating in the “due diligence process, drafting the Resale Registration 

Statement, prospectus and materials to be used at Investor Day.” R. at 7.  

Investor Day was the sole public-facing event to garner investors’ interest in 

buying Horizons shares. R. at 7. Thatcher Lyon created all of the materials 

presented at Investor Day and those materials “directly marketed and offered 

the securities to investors.” R. at 28. 



  Team P10 
 

   

 
25 

More importantly, Thatcher Lyon was the only party with influence on 

the set price of Horizons stock. R. at 7, 28. Thatcher Lyon was an “essential 

cog” whose “participation was a vital aspect in the steps necessary to the 

distribution” because it was the sole influence on the selling price of Horizons 

stock outside the NYSE. R. at 7, 28; see Int’l Chem. Dev. Corp., 469 F.2d at 32; 

Platforms Wireless Int’l Corp., 617 F.3d at 1086. This was not by chance or 

circumstance. The new NYSE rules governing direct listings “require a company 

engaged in a direct listing transaction to appoint an independent financial 

advisor to confer with [the DMM].” R. at 7 n.2 (citing Notice of Filing of 

Amendment No. 3 and Order Granting Accelerated Approval of Proposed Rule 

Change, Exchange Act Release No. 34,82627, 118 SEC Docket 3499 (Feb. 2, 

2018). Thatcher Lyon was designated as the sole actor to fulfill a required role, 

which makes it a necessary actor. 

2. Thatcher Lyon participated in the offering and selling of Horizons 

securities and would be liable as an underwriter under the Second 

Circuit’s test. 

The Second Circuit employs a slightly narrower test to determine 

underwriter status. In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d at 

176. The Second Circuit classifies an underwriter as a party that participates 

in a task “related to the actual distribution of securities.” Id. This standard is 

satisfied when an actor engages in any part of the purchasing, selling, or 

offering of securities. Id. The Second Circuit seeks to delineate between those 

who “facilitate a securities offering” and those who “participate in the 

statutorily specified distribution-related activities.” Id. 
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In the Lehman Brothers case, the status of credit rating agencies as 

underwriters was at issue. Id. at 176-86. The credit agencies were mostly 

involved “in creating and structuring certificates . . . during the initial stages of 

securitization, not during efforts to disperse certificates to investors.” Id. at 

183. The agencies provided the market with ratings to aid in the understanding 

of the products and certificates, but the information was not required. Id. 

(describing the rating as “merely [communicating] the Agency’s opinion of the 

creditworthiness of a particular security”). The court found that the credit 

agencies were not underwriters because their actions only pertained to “the 

mere structuring or creation of securities.” Id. at 184. The court held that to act 

as an underwriter, a party must “perform functions related to the purchase, 

offer or sale of the securities.” Id. at 176. 

As described above, Thatcher Lyon did not purchase Horizons securities, 

but it did directly “participate in the [other two] statutorily specified 

distribution-related activities.” See id. Unlike the credit agencies who only 

participated in the preliminary structuring of securities, Thatcher Lyon played 

a direct and substantial role in the ultimate distribution of Horizons securities.  

Thatcher Lyon created all of the materials presented at Investor Day and their 

presentation reached 8,000 prospective investors. R. at 28.   

Then, Thatcher Lyon was the “only point of contact” with the NYSE and 

the sole entity that provided input to the DMM on how Horizons stock should 

be priced. R. at 7, 28. The credit agencies in Lehman provided discretionary 

information and their input was not required, but the NYSE requires the input 
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of an independent advisor, which in this case was Thatcher Lyon. Lehman 

Bros., 650 F.3d at 176-83; R. at 7 n.2. Without Thatcher Lyon, prospective 

investors would not have had information on Horizons stock and buyers would 

not have had an accurate purchase price. Thatcher Lyon did not merely 

facilitate Horizons securities offer; it was a necessary actor. 

C. Holding investment banks liable for material contributions to a 

direct listing is not an overbroad application of Section 11, and it is 

necessary for the modern enforcement of the Securities Act. 

The lower court expressed great concern over the potential ramifications 

of finding Thatcher Lyon liable in this case; those fears are unfounded. Over 

the past four decades, the Supreme Court “itself has construed securities law 

provisions ‘not technically and restrictively, but flexibly to effectuate [their] 

remedial purposes.’” Pinter, 486 U.S. at 653. The motivation underlying the 

enactment of the Securities Act was to “protect the investing public and honest 

business.” Regulation of Securities, S. Rep. No. 47, 73d Cong., 1st Sess. 1 

(1933). The liability afforded under Section 11 sought to hold accountable “all 

those responsible for statements upon the face of which the public is solicited 

to invest its money.” Securities in Interstate Commerce, H.R. Rep. No. 85, 73d 

Cong., 1st Sess. 5 (1933). More specifically, “underwriters are subjected to 

liability because they hold themselves out as professionals who are able to 

evaluate the financial condition of the issuer.” McFarland v. Memorex Corp., 

493 F. Supp. 631, 646 (N.D. Cal. 1980).  

The NYSE in 2017 and NASDAQ in 2019 both filed requests with the 

SEC to amend their governing rules to allow for direct listings. SEC Release No. 
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34-80933, 82 Fed. Reg. 28200 (June 20, 2017) (proposing to amend NYSE 

rules to allow for direct listings); SEC Release No. 34-85156, 84 Fed. Reg. 5787 

(Feb. 22, 2019) (proposing to adopt standards for direct listings on the Nasdaq 

and clarifying related rules). Securities law jurisprudence needs to similarly 

adapt or a substantial loophole in liability will emerge. The court below would 

allow for parties to escape liability for distributing material misinformation 

simply by rebranding themselves as “financial advisors.” R. at 21-24. 

This Court should hold that underwriter status in direct listings is 

governed analogously to that in traditional IPO’s and find that Thatcher Lyon 

acted as a statutory underwriter in the direct listing context. The role that 

investment banks play in direct listings mirrors that of an underwriter in an 

IPO. Underwriters are viewed as “gatekeepers” who exert influence over “the 

accuracy of information in registration statements” and investor information 

generally. See Reiner H. Kraakman, Corporate Liability Strategies and the Costs 

of Legal Controls, 93 YALE L.J. 857, 890 (1984). This analogy has been 

confirmed by the NYSE and the SEC, two organizations most apt to make such 

a claim. SEC Release No. 34-81440; SEC Release No. 34-85156. 

Here, Thatcher Lyon is Horizons’s direct listing’s gatekeeper. Thatcher 

Lyon controlled all of the information available to potential investors because it 

wrote all of the Investor Day materials, which “directly marketed and offered 

the securities to investors.” R. at 28. Thatcher Lyon also worked with Horizons 

and Whitmore Davis to draft the Resale Registration Statement and complete 

the due diligence process. R. at 7. After Investor Day concludes, investors 
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mainly rely on the information presented at Investor Day and the Resale 

Registration Statement to decide whether to purchase a company’s stocks. R. 

at 28. Thatcher Lyon wielded gatekeeper influence over the essential 

information distributed to potential investors. 

Thatcher Lyon also acted as a gatekeeper when it worked directly the 

DMM to set the Horizons share price. As the independent advisor to the DMM, 

Thatcher Lyon provided input “regarding expectations of where such a new 

listing should be priced, based on pre-listing selling and buying interest and 

other factors that would not be available to the DMM through other sources.” 

SEC Release No. 34-80933; see R. at 8. Here, Thatcher Lyon was in a unique 

position to influence the share price, a role that no other party could fill.  

The lower court fears that, under this reasoning, “suddenly a proofreader 

of a press release might be subject to Section 11 strict underwriter liability.” R. 

at 22. That is not the standard that Petitioners advocate for or the standard 

promulgated by either test in the circuit split. Thatcher Lyon contributed to the 

material substance of the Horizons security offering, and in some instances, it 

was the sole responsible party. R. at 7-9, 28-29. In the direct listing context, 

Section 11 liability should apply to parties who act as gatekeepers to material 

information. Liability would not extend to a “proofreader” as the lower court 

fears or to an IT professional who creates a Zoom link for Investor Day.  

Direct listings are likely to increase over the coming years as more 

companies seek to utilize a faster and more cost-effective method to liquidize 

stock. Enforcing liability in the direct listing context is crucial because, as 
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opposed to a traditional IPO, direct listings deliver securities directly into the 

hands of investors, which makes governing the accuracy of material 

information even more important.  

CONCLUSION 

For the reasons stated, Petitioner respectfully requests this Court reverse 

the decision of the United States Court of Appeals for the Fourteenth 

Circuit. This Court should grant standing to the State of Fordham Firemen’s 

Pension Fund and find that Thatcher Lyon acted as a statutory underwriter. 

Respectfully Submitted, 

____________________/s/ 

Team P10 

Counsel of Record for Petitioner 
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Appendix A 

15 U.S.C. § 77(k) 

(a) Persons possessing cause of action; persons liable 
 

In case any part of the registration statement, when such part became 
effective, contained an untrue statement of a material fact or omitted to 

state a material fact required to be stated therein or necessary to make 
the statements therein not misleading, any person acquiring such 
security (unless it is proved that at the time of such acquisition he knew 

of such untruth or omission) may, either at law or in equity, in any court 
of competent jurisdiction, sue— 

 
(1) every person who signed the registration statement; 

 
(2) every person who was a director of (or person performing 
similar functions) or partner in the issuer at the time of the filing of 

the part of the registration statement with respect to which his 
liability is asserted; 

 
(3) every person who, with his consent, is named in the registration 

statement as being or about to become a director, person 
performing similar functions, or partner; 
 

(4) every accountant, engineer, or appraiser, or any person whose 
profession gives authority to a statement made by him, who has 

with his consent been named as having prepared or certified any 
part of the registration statement, or as having prepared or 

certified any report or valuation which is used in connection with 
the registration statement, with respect to the statement in such 
registration statement, report, or valuation, which purports to have 

been prepared or certified by him; 
 

(5) every underwriter with respect to such security. 
 

If such person acquired the security after the issuer has made generally 
available to its security holders an earning statement covering a period of at 
least twelve months beginning after the effective date of the registration 

statement, then the right of recovery under this subsection shall be 
conditioned on proof that such person acquired the security relying upon such 

untrue statement in the registration statement or relying upon the registration 
statement and not knowing of such omission, but such reliance may be 

established without proof of the reading of the registration statement by such 
person. 


