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ISSUES PRESENTED 

I. Do purchasers of shares of a class of stock issued in a direct listing have 
standing to bring a claim under Section 11 of the Securities Act of 1933 even 
though they cannot trace their purchased shares to a registration statement? 

II. Are investment bankers acting as financial advisers in a direct listing 
considered statutory underwriters for purposes of Section 11 liability? 
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STATUTORY AND REGULATORY PROVISIONS 

The first issue involves an analysis of a claimant’s standing pursuant to 

Section 11 of the Securities Act of 1933 and the Securities and Exchange 

Commission (“SEC”) Rule 144. The second issue involves the definition of an 

underwriter pursuant to Section 2(a)(11) of the Securities Act of 1933.  

STATEMENT OF THE CASE 

In August 2014, just after graduating college, Peter Maxfield created a 

medical technology company called Horizons, In (“Horizons”). Horizons aimed 

to develop technology to treat cognitive impairments in both adults and 

children. Lacking sufficient capital to fund Horizons’ initial business 

endeavors, Maxfield reached out to Matthew Stowe, a college friend and 

member at Ashford Investors (“Ashford”), a mid-sized venture capital firm. At 

Stowe’s direction, Maxfield contacted Geoffrey Robbins, an angel investor. As a 

result, in December 2014, Robbins provided Horizons with $10,000,000 in 

startup capital in exchange for 6% of Horizons’ common stock.  

In 2015, Maxfield quickly and hastily tried to expand Horizons’ 

technology line. Needing more capital, Maxfield reached a deal with two mid-

sized venture capital firms, Ashford and Franklin Fund (“Franklin”). 

Aggregately, the firms purchased 12% of Horizons’ common stock in February 

2016.  

In April 2018, following numerous marketing efforts, venture capital 

firms held 47% of Horizons’ common stock. One month later, in May 2018, 

Stowe told Maxfield that investors were becoming anxious to obtain liquidity for 

their investments in Horizons. As a result, Maxfield obtained the services of 
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Whitmore Davis, a law firm, and Thatcher Lyon, an investment bank, to 

examine options for liquidity. Specifically, Maxfield and Robbins met with 

Lawrence Forbes, a senior partner at Thatcher Lyon, and Robert Folk, a senior 

partner at Whitmore Davis, to discuss two different exit strategies that 

Horizons could provide to investors.  

Rather than choosing to provide an Initial Public Offering (“IPO”) of 

Horizon’s newly issued shares, the far more common exit strategy, Maxwell 

chose a brand-new alternative—a direct listing. In a direct listing, shareholders 

can sell their current shares directly to the public by listing the shares on the 

New York Stock Exchange (“NYSE”). Moreover, as opposed to offering new 

shares like in an IPO, a direct listing allows companies to offer existing shares. 

With regard to the procedural requirements of a company engaging in a direct 

listing, shares held by company affiliates and shares held by non-affiliates for 

less than a year must be registered with the United States Securities and 

Exchange Commission (“SEC”) by filing a 1933 Securities Act Registration 

Statement (“Resale Registration Statement”). Contrarily, shares held by non-

affiliates for more than a year are exempt from the Resale Registration 

Statement under Rule 144. So, when the Resale Registration Statement goes 

into effect, the company’s stock jointly enters the NYSE under both the Resale 

Registration Statement and the Rule 144 exemption for interested investors to 

then purchase.  

On June 15, 2018, having officially chosen to go forward with a direct 

listing for Horizons’ shares, Maxfield met once more with Folk and Forbes to 

discuss the financial formalities of the endeavor. As Folk explained, Horizons 
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would need an investment bank to serve as its financial advisor, a role that 

engages in hands-on drafting of financial documents in the same manner as an 

underwriter would in an IPO; effectively, their roles differ in formal title only. 

Furthermore, the financial adviser would consult with the NYSE’s Designated 

Market Manager to begin the opening trades for the direct listing. 

Shortly after the meeting, Maxfield opted to officially proceed with the 

direct listing. Consequently, it chose Thatcher Lyon to serve as its financial 

adviser and Whitmore Davis to serve as its legal representative. Notably, along 

with Whitmore Davis, Thatcher Lyon engaged in numerous actions tailored 

towards preparing Horizons’ shares to be offered to future investors through 

the direct listing process. First, it acted as the sole point of contact between 

Horizons and the NYSE’s Designated Market Maker. Second, it helped draft the 

Resale Registration Statement and provided input to the Designated Market 

Maker regarding pricing calculations for the shares. Likewise, it reviewed 

financial statements, physical plant, and ongoing business operations. Finally, 

it prepared materials and documents to be used at Horizons’ Investor Day, a 

livestreamed event for investors interested in purchasing Horizons’ shared 

offered via the direct listing.  

On September 15, 2018, Horizons formally filed its Resale Registration 

Statement. On the filing date, Horizons had 132,581,994 shares outstanding, 

and it registered 63% of those, or 83,526,656, under the Resale Registration 

Statement. Specifically, the 63% of registered shares corresponded to those 

held by affiliates and non-affiliates who held the shares for more than one year. 

The remaining 37% of shares were those held by non-affiliates for more than 
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one year which were excluded from the Resale Registration Statement under 

the Rule 144 exemption.  

A few months later, on November 10, 2018, Horizons hosted its Investor 

Day where 8,000 individuals tuned in via a live stream. Then, on January 10, 

2019, the SEC declared Horizons’ Resale Registration Statement to be effective. 

Therefore, on January 13, the NYSE set the reference price for Horizons’ shares 

at $62. Resultingly, after consulting with Thatcher Lyon, the Designated 

Market Maker analyzed the incoming share orders and set the opening trade 

price at $67.  

On January 17, four days after trading began, the State of Fordham 

Firemen’s Pension Fund bought a sizeable 7,000,000 shares of Horizons’ 

common stock at $68 per share. The State of Fordham Firemen’s Pension Fund 

intended to hold the stock for the long term due to its initial belief in the 

credibility of Horizons’ business motives.  

However, in a drastic change of events on July 8, 2019, the Oxbridge 

University Medical Research Institute announced that Horizons’ technology for 

treating early-stage dementia caused brain cancer in 13% of patients being 

treated with the technology. Due to this rapidly spreading news, Horizons’ 

shares sharply dropped from $73 to $37 that same day. Consequently, on July 

9, the State of Fordham Firemen’s Pension Fund (“the Fund”) was forced to sell 

all of its 7,000,000 shares of Horizons for $37—an amount equal to only about 

half of the initial acquisition value of the shares from the Fund’s January 17 

purchase. Therefore, due to Horizons’ faulty technology and Thatcher Lyons’ 

flawed drafting of the company’s Resale Registration Statement, the State of 
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Fordham Firemen’s Pension Fund lost a massive sum of $210,000,000. In 

hopes of recouping some of its losses and mitigating the harm done by 

Horizons, the Fund brought a class action suit alleging securities fraud in 

violation of Section 11 of the Securities Act of 1933. 

The State of Fordham Firemen’s Pension Fund (Petitioners) commenced 

this action by filing a putative class action on July 16, 2019 against Horizons 

and Thatcher Lyon (Respondents) in District Court for the District of Fordham. 

In its complaint, Petitioners alleged that Respondents committed securities 

fraud in violation of Section 11 of the Securities Act of 1933. Specifically, 

Petitioners claimed that Horizons’ Resale Registration Statement contained 

material misstatements and omissions regarding the results of Oxbridge’s that 

centered on brain cancer. Petitioners asserted that they suffered immense loss 

due to the sharp decrease in value of their shares in Horizons, and therefore 

requested relief in the form of damages pursuant to 15 U.S.C. § 77k(e). 

Precisely, Petitioners claimed that Horizons was liable as an issuer of its stock 

and Thatcher Lyon was liable as an underwriter. 

On July 28, 2019, Respondents filed a 12(b)(6) motion to dismiss for 

failure to state a claim upon which relief can be granted. In their motion, both 

respondents alleged that Petitioners did not have standing under Section 11 

because Petitioners could not trace their shares of Horizon to the Resale 

Registration Statement. Furthermore, Respondent Thatcher Lyon claimed that 

it was not an underwriter and therefore not a liable party under 15 U.S.C. § 

77k(a).  
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On November 30, 2019, the District Court denied Respondent’s motion to 

dismiss. Precisely, the District Court found that Petitioners need not trace their 

shares to the Resale Registration Statement because tracing should not be a 

requirement for a direct listing. Furthermore, the District Court found that 

Thatcher Lyon was an underwriter. Thus, it determined that Respondents were 

subjected to Section 11 liability.  

Upon review, the Circuit Court reversed the District Court’s decision for 

the District of Fordham, claiming that Petitioners must satisfy the tracing 

requirement and neglecting to qualify Thatcher Lyon as an underwriter. 

Consequently, this Court granted certiorari as to both claims.  

STANDARD OF REVIEW 

Federal Rule of Civil Procedure 12(b)(6) requires that a plaintiff/claimant 

must “state a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). 

Specifically, “[t]o survive a motion to dismiss, a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is 

plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). Review the grant of a 

motion to dismiss pursuant to Rule 12(b)(6) is de novo, and court’s will 

“‘constru[e] the complaint liberally, accepting all factual allegations in the 

complaint as true, and drawing all reasonable inferences in the plaintiff's 

favor.’” Elias v. Rolling Stone, LLC, 872 F.3d 97, 104 (2d Cir. 2017) (quoting 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)).  

SUMMARY OF THE ARGUMENT 
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First, this court should reverse the Circuit Court and reinstate the 

District Court’s opinion that the State of Fordham Firemen’s Pension Fund 

have standing pursuant to Section 11 of the Securities Act of 1933 in cases of a 

Direct Listing without having to trace the purchases of their shares of stock to 

a fraudulent registration statement. Such purchases in a Direct Listing create 

cases of first impression which current securities precedent is not particularly 

well-equipped to handle.  

In these cases, standing is determined by an analysis of the Section 11’s 

statutory language. While current securities precedent generally analyzes this 

language narrowly, it allows for broader interpretations when there is a good 

reason for doing so. Here, a broad interpretation would provide the State of 

Fordham Firemen’s Pension Fund with standing because they would not have 

to perform the impossible task of tracing their purchases of stock back to a 

fraudulent registration statement. Not only is this a good reason to interpret 

the statutory language broadly, it successfully achieves the policy goals of 

Section 11. 

Second, Thatcher Lyon is an underwriter pursuant to Section 2(a)(11) of 

the Securities Act of 1933 because it offered securities for Horizons in 

connection with the distribution of those securities and it participated in the 

offering thereof. Moreover, it offered securities and participated accordingly 

because it took actions necessary for the distribution of Horizons’ securities to 

occur. Specifically, Thatcher Lyon acted as the sole point of contact between 

Horizons and the NYSE, prepared numerous financial documents aimed 

towards future investors, reviewed and recommended pricing strategies, and 



  Team P12 
 

8 
 

engaged in other similar, hands-on endeavors. Critically, without these actions, 

Horizons’ shares would not have been successfully distributed, thus qualifying 

Thatcher Lyon’s actions as undeniably necessary. Therefore, because it 

engaged in necessary actions, Thatcher Lyon both offered securities for 

Horizons and participated in the offering process pursuant to the statutory 

definition of an underwriter. Hence, Thatcher Lyon is an underwriter and is 

liable under the Securities Act of 1933. 

ARGUMENT 

I. The purchasers of shares of a class of stock issued in a Direct Listing 
have standing to bring a claim under Section 11 of Securities Act of 
1933 even though they cannot trace their purchased shares to a valid 
registration statement. 

The Securities Act of 1933 requires that any sale of securities is unlawful 

if it is not done pursuant to a valid registration statement. 15 U.S.C. § 77e(a); 

See 17 C.F.R. § 239.11. However, there are certain transactions involving 

shares that are exempted from the requirement of the presence of a valid 

registration statement. 15 U.S.C. § 77d(a)(1); See 17 C.F.R. § 230.144. Affiliate 

shareholders and non-affiliate shareholders who have held their shares for 

under one year are required to have their shares registered to a valid 

registration statement. 17 C.F.R. § 230.144(b). However, non-affiliates who 

have held their shares for over one year are not required to have their shares 

registered with the valid registration statement. Id. 

When a registration statement, upon becoming effective, contains either 

an untrue material fact or an omission of material fact, Section 11 of the 

Securities Act of 1933 provides standing to “any person acquiring such security 

. . . .”  15 U.S.C. § 77k(a). According to Barnes v. Osofsky, “such security” can 
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be read in one of two ways. A narrow interpretation would require the 

acquisition of a security to be traced back to its valid registration statement. 

Barnes v. Osofsky 373 F.3d 269, 271 (2d Cir. 1967). A broad interpretation 

would only require the acquisition to be of “a security of the same nature as 

that issued pursuant to the registration statement . . . .” Id. A broad 

interpretation of “such security” can be used when the court determines there 

is a “good reason” to ensure Section 11’s remedies are available. Id.; Pirani v. 

Slack Technologies, Inc., 445 F. Supp. 3d 367, 380 (N.D. Cal. 2020). Cases of 

Direct Listings provide courts with a good reason to interpret “such security” 

broadly because Direct Listings are new phenomenon in securities law in which 

securities, both registered and unregistered, enter the market simultaneously. 

Pirani, 445 F. Supp. 3d at 380. A narrow interpretation of “such security” 

would violate the policy goals presented in Section 11 which clearly intend to 

provide claimants with a remedy when a registration contains a material 

misrepresentation of fact or omission of material fact. See 15 U.S.C. § 77k. 

A. A broad interpretation of “such security” that will provide Petitioners with 
standing can be utilized by the court when it has a good reason to extend 
Section 11’s protections to it.  

“It is axiomatic that ‘[t]he starting point in every case involving 

construction of a statute is the language itself.’” Landreth Timber Co. v. 

Landreth, 471 U.S. 681, 685 (1985) (quoting Blue Chip Stamps v. Manor Drug 

Stores, 421 U.S. 723, 756 (1975) (Powell, J., concurring)). For example, in 

Landreth Timber Co. v. Landreth, when attempting to determine whether or not 

federal securities laws applied in a sale of 100% of a closely held company’s 

stock, the Supreme Court first reviewed the statutory definition of a security. 
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Landreth, 471 U.S. at 684-85. Here, Section 11 of the Securities Act of 1933 

provides standing for “any person acquiring such security” of a false 

registration statement. 15 U.S.C. § 77k(a). The operative language for Section 

11 standing depends on whether or not “such security” is read broadly or 

narrowly. The ruling caselaw explains that it is reasonable for a court to 

interpret “such security” broadly when there is a good reason for doing so. 

Barnes, 373 F.2d at 271.  

The leading case in this regard is Pirani v. Slack Technologies, Inc., in 

which the Northern District of California held that claimants had standing to 

bring a Section 11 claim in the case of a Direct Listing without tracing their 

purchases back to a registration statement. 445 F. Supp. 3d 367, 381 (N.D. 

Cal. 2020). The court acknowledged that long-standing precedent prior to the 

case supported using a narrow definition. Id. at 378. However, the court found 

that the facts of the case were unique in comparison to those of previous 

caselaw. Id. at 378-79. The court found these unique circumstances to be a 

good reason to analyze the definition of “such security” broadly instead of 

narrowly. Id. at 381. In reviewing “such security” broadly, the court rejected a 

motion to dismiss for lack of standing. Id. 

B. Direct Listings present this court with a good reason to read Section 11 
broadly because unlike with IPO’s, in a Direct Listing, registered and 
unregistered shares can enter the market simultaneously, thus making it 
extremely difficult to trace back to a valid registration statement. 

Cases of Direct Listings are mostly cases of first impression because 

Direct Listings are a new phenomenon unique from the standard IPO presented 

in cases related to this. See Pirani v. Slack Technologies, Inc., 445 F. Supp. 3d 

367, 378-81 (N.D. Cal. 2020). Previous caselaw focuses largely on traditional 
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forms of offerings, namely IPO’s, that differ significantly from Direct Listings. 

See Barnes v. Osofsky, 373 F.3d 269, 271 (2d Cir. 1967); Krim v. pcOrder.com, 

Inc., 402 F.3d 489, 498 (5th Cir. 2005). The ways in which a Direct Listing 

differs from IPO’s has a massive impact in how it should be analyzed for the 

purposes of this case. 

First, one of the key purposes of a Direct Listing is for a corporation to 

immediately place its existing shares on the New York Stock Exchange even if 

the stocks were not previously registered on the stock exchange. See Notice of 

Filing of Proposed Rule Change to Amend Section 102.01B of the NYSE Listed 

Company Manual, Securities Exchange Release Act No. 34-80933, 116 S.E.C. 

Docket 4924 (June 15, 2017). Thus, there is not a new creation of stock. More 

important for this case, however, is that Direct Listings are not subject to the 

lengthy lock-up periods of IPO’s that prevent unregistered shares from being 

sold for an extended period of time—typically 180 days. Ran Ben-Tzur & James 

D. Evans, The Rise of Direct Listings: Understanding the Trend, Separating Fact 

from Fiction, FENWICK & WEST, LLP (Mar. 1, 2020); see Krim v. PCOrder.com, Inc., 

402 F.3d 489, 498 (5th Cir. 2005) (providing an example in which PCOrder 

conducted their IPO in February of 1999 and their secondary offering in 

December 1999). Instead, a Direct Listing allows the registered shares of 

affiliates and certain non-affiliates to be sold immediately alongside the 

unregistered shares of other non-affiliates. See 17 C.F.R. § 239.11; 17 C.F.R. § 

230.144. This results in both registered and unregistered shares of stock 

flooding the market in one concurrent event.  
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The simultaneous inundation of the market with both registered and 

unregistered shares of stock makes it extremely difficult for purchasers in a 

Direct Listing to trace their shares back to a fraudulent registration statement. 

Therefore, the inherent uniqueness of Direct Listings provides courts with a 

good reason to broadly analyze the definition of “such security” to prevent 

claimants from having to do the impossible in tracing their shares back to a 

registration statement. Indeed, as is discussed above, the Pirani court did just 

this when it held that: 

In this unique circumstance—a direct listing in which shares 
registered under the Securities Act become available on the first day 
simultaneously with shares exempted from registration—the phrase 
“such security” in Section 11 warrants the broader reading: 
“acquiring a security of the same nature as that issued pursuant to 
the registration statement.  
 
 

Pirani v. Slack Technology, Inc., 445 F. Supp. 3d 367, 381 (N.D. Cal 2020) 

(quoting Barnes v. Osofsky, 373 F.2d 269, 271 (2d Cir. 1967)). Specifically, the 

court noted that a key factor of their consideration was how ordinary securities 

transactions made pursuant to an IPO involve securities which were sold at 

different times. See Pirani, 445 F. Supp. 3d at 380. Therefore, in that case, the 

uniqueness of a Direct Listings created a good reason to analyze “such 

security” broadly in order to provide Section 11 standing. 

Our case at hand is in no way materially different. The State of Fordham 

Firemen’s Pension Fund purchased seven million shares of Horizons’ common 

stock four days after trading opened pursuant to the initiation of Horizons’ 

Direct Listing. Because the shares were issued in a Direct Listing, 132,581,994 

shares, registered and unregistered, entered the market simultaneously, 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967100392&pubNum=0000350&originatingDoc=I5f7e58d0847411eabe72ab8ceda0db5a&refType=RP&fi=co_pp_sp_350_271&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.bca5c3f0a48047f397d4f40d5424615c*oc.Search)#co_pp_sp_350_271
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967100392&pubNum=0000350&originatingDoc=I5f7e58d0847411eabe72ab8ceda0db5a&refType=RP&fi=co_pp_sp_350_271&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.bca5c3f0a48047f397d4f40d5424615c*oc.Search)#co_pp_sp_350_271
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making it extremely difficult for the State of Fordham Firemen’s Pension Fund 

to trace their shares to the fraudulent registration statement. Because the 

State of Fordham Firemen’s Pension Fund would face a nearly impossible task 

in tracing their shares to a Direct Listing’s fraudulent registration statement, 

there is a good reason pursuant to Barnes v. Osofsky and Pirani v. Slack 

Technology, Inc. to analyze “such security” broadly and provide Section 11 

standing.  

C. Analyzing “such securities” broadly in the case of Direct Listings would 
achieve the policy goals of prevailing securities law without sacrificing 
the current precedent established for IPO’s.  

 

It is imperative to note here that a broad interpretation of “such 

securities” that provides standing without tracing to a registration statement in 

the case of Direct Listings would be consistent with the policies of the current 

securities laws without overruling securities precedents. This court has the 

opportunity to create a holding entirely unique to the impossibility of tracing 

seen specifically Direct Listings. Previous caselaw surrounding an analysis of 

“such security” is limited to the cases where securities issued pursuant to 

something other than a Direct Listing entered the market at drastically 

different times. See e.g., Krim v. pcOrder.com, Inc., 402 F.3d 489 (5th Cir. 2005) 

(showing where IPO shares entered the market in February of 1999 and 

secondary offering shares entered the market in December 1999); Barnes v. 

Osofsky, 373 F.2d 269 (2d Cir. 1967) (providing an example where there were 

newly registered shares from a 1963 registration statement along with shares 

being traded from a 1961 registration statement).  
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The court has the opportunity to provide a holding here that is limited to 

cases of this particular nature. Specifically, this court can narrow its holding in 

the following way: “Such security” will only be analyzed broadly because the 

good reason to only in situations when: (1) there is a Direct Listing, (2) the 

Direct Listing is accompanied by a fraudulent registration statement, and (3) 

registered and unregistered shares of stock enter the stock market 

simultaneously. Such a holding would find there to be a good reason to analyze 

“such security” broadly in this case because Horizons engaged in a Direct 

Listing with a fraudulent registration statement, and both registered and 

unregistered shares of stock entered the New York Stock Exchange 

simultaneously. Moreover, prior caselaw based on differing facts in which 

shares enter the market at diffing times would not be upended.  

Additionally, Section 11 provides a stringent strict civil liability standard 

to ensure businesses and corporations are responsible to the public. See 15 

U.S.C. § 77k; H.R.Rep. No. 85, 73d Cong., 1st Sess. 9 (1933). An exploration of 

current precedent on the policies of statutory interpretation and securities laws 

is particularly necessary here. “Civil liability under section 11 and similar 

provisions was designed . . . to promote enforcement of the Act and to deter 

negligence by providing a penalty for those who fail in their duties.” Globus v. 

Law Rsch. Serv., Inc., 418 F.2d 1276, 1288 (2d Cir. 1969). The Supreme Court 

has made it clear that securities laws attempting to combat fraud should be 

construed “not technically and restrictively, but flexibly to effectuate [their] 

remedial purposes.” SEC v. Cap. Gains. Rsch. Bureau, Inc., 375 U.S. 180, 195 

(1963); See SEC v. Zandford, 535 U.S. 813 (2002). Last, the Supreme Court has 
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made it clear it will avoid interpreting statutes in a way that would produce 

“absurd or futile results.” United States v. Am. Trucking Ass’n, 310 U.S. 534, 

543 (1940).  

Considering the Supreme Courts’ cemented precedent in statutory 

interpretation and the flexibility of securities laws, it is only reasonable to rule 

here that claimants such as the State of Fordham Firemen’s Pension Fund 

should not be required to trace their purchased shares of stock back to a 

registration statement in a Direct Listing because it practically never provide 

the claimants with standing. An opposing holding would render Section 11’s 

strict civil liability useless while also failing to provide the necessary flexibility 

required by ruling precedent to ensure the negligent party here is penalized. 

See SEC v. Cap. Gains. Rsch. Bureau, Inc., 375 U.S. 180, 195 (1963). Such a 

result would truly provide absurd results because claimants in cases similar to 

the one here would never be given the opportunity to receive the remedies 

Section 11 clearly intends to provide them. See United States v. Am. Trucking 

Ass’n, 310 U.S. 534, 543 (1940) (explaining that courts will not interpret 

statutes to yield absurd results).  

II. Thatcher Lyon is an underwriter as prescribed by Section 2(a)(11) of 
the Securities Act of 1933 because it offered securities for Horizons in 
connection with the distribution of those securities and it participated 
in the offering thereof.   

Under to Section 2(a)(11), an underwriter is a specific party subject to 

liability for material misstatements or omissions in a registration statement. 

See 15 U.S.C. § 77k(a). As broadly defined, an underwriter is “any person who 

has purchased from an issuer with a view to, or offers or sells for an issuer in 
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connection with, the distribution of a security, or participates or has a direct or 

indirect participation in any such undertaking.” 15 U.S.C. § 77(b)(11). 

Furthermore, a “person” can be either an individual or a business entity such 

as a corporation. 15 U.S.C. § 77(b)(2). Therefore, an underwriter is a person or 

business entity who purchases a security from an issuer, offers or sells a 

security for an issuer in connection with the distribution of the security, or 

simply participates in such an undertaking.  

Furthermore, when determining whether an individual qualifies an 

underwriter, courts will look towards his or her specific acts as opposed to any 

label or technical designation he or she may have. See United States v. 

Zaslavskiy, No. 17 CR 647 (RJD), 2018 WL 4346339, at *7 (E.D.N.Y. Sept. 11, 

2018) (describing courts’ tendencies to define terms relating to securities law 

based on substantive actions and not formal designations). And critically, so 

long as an individual’s actions satisfies any of the three definitions, they are an 

underwriter pursuant to Section 2(a)(11) and therefore subject to liability for 

any material misstatements or omissions in a registration statement.  

Here, Thatcher Lyon is a corporation that qualifies as an underwriter 

pursuant to Section 2(a)(11). Though it did not purchase a security from 

Horizons, Thatcher Lyon (A) offered securities for Horizons in connection with 

the distribution of those securities, thereby satisfying the second definition of 

an underwriter. Even further, Thatcher Lyon also (B) participated in the offer 

and sale of Horizons’ securities via the direct listing, thereby satisfying the 

third definition of an underwriter. Therefore, Thatcher Lyon is an underwriter 
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and is liable for the material misstatements and omissions on Horizons’ Resale 

Registration Statement.  

A. Thatcher Lyons is an underwriter because it offered securities for 
Horizons in connection with the distribution of those securities by 
engaging in actions necessary for the distribution to occur.  

 
Per the second statutory definition set forth in Section 2(a)(11), an 

underwriter is any individual or business entity that “offers or sells for an 

issuer in connection with, the distribution of a security.” 15 U.S.C. § 77(b)(11). 

Hence, underwriter liability attaches to an individual or business so long as 

they offer or sell a security for an issuer. Id. Furthermore, courts have broadly 

interpreted the term “underwriter,” stating that anyone who engages in “steps 

necessary to the distribution” of securities is an underwriter. See In re Refco, 

Inc. Sec. Litig., 503 F. Supp. 2d 611, 629 (S.D.N.Y. 2007); SEC v. Chines Consol. 

Benevolent Soc’y, 120 F.2d 738, 741 (2d Cir. 1941). Thus, if an individual or 

business entity takes steps that are necessary for the distribution of a security 

to potential investors, they are an underwriter under Section 2(a)(11) because 

they have effectively “offered or sold” a security for an issuer. 15 U.S.C. § 

77(b)(11). 

 In Chinese Consolidated, the defendant was an underwriter because it 

took steps necessary for the distribution of unregistered bonds by soliciting 

them to potential investors. Chines Consol. Benevolent Soc’y, 120 F.2d at 741. 

The defendant, a New York corporation, solicited offers to purchase 

unregistered bonds issued by the Chinese government through advertising and 

face-to-face interaction. Id. at 739. The court reasoned that the defendant’s 

solicitation efforts were a necessary component in offering the bonds to 
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potential investors. See id. at 741. Ultimately, because the defendant engaged 

in necessary actions for the distribution of the bonds, it offered securities on 

behalf of the Chinese government pursuant to Section 2(a)(11) and therefore 

qualified as an underwriter. Id. 

 Similarly, in S.E.C. v. Murphy, the defendant was as an underwriter 

because it took necessary steps for the distribution of partnership interests by 

engaging with potential investors through numerous mediums. S.E.C. v. 

Murphy, 626 F.2d 633, 652 (9th Cir. 1980). The defendant, the founder of a 

California financing company, prepared memoranda designed to educate 

potential investors about the partnership interests in his company, Interie. Id. 

at 652. And critically, the defendant both created and spoke at seminars to 

pitch his company’ investment plan to interested parties. Id. The court held 

that the defendant’s actions were necessary for the distribution of the 

company’s partnership interests. Id. So, because the defendant engaged in 

various, group-oriented measures that were necessary to attract potential 

investors, he offered securities on behalf of Interie pursuant to Section 2(11)(a) 

and therefore qualified as an underwriter.  

 Here, Thatcher Lyon is an underwriter pursuant to the second definition 

under Section 2(11)(a) because it offered securities for Horizons by taking steps 

that were necessary for the distribution of those securities. First, in technical 

similarity to the issuers in Chinese Consolidated and Murphy, Horizons’ 

decision to sell stock via a direct listing positioned it as an “issuer” pursuant to 

the second definition in Section 2(11)(a). 15 U.S.C. § 77(b)(11); see 15 U.S.C. § 

77b(4) (remarking that issuing a security simply means selling it to investors). 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS77B&originatingDoc=I6a9319c0922911d9bc61beebb95be672&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.1f69f652ceba47e699bd2cda650eca3f*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS77B&originatingDoc=I6a9319c0922911d9bc61beebb95be672&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.1f69f652ceba47e699bd2cda650eca3f*oc.Keycite)
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Likewise, the Chinese government’s issuance of bonds and Interie’s sale of its 

partnership interests qualify both defendants as “issuers.” Chines Consol. 

Benevolent Soc’y, 120 F.2d at 738; Murphy, 626 F.2d 637. And just as the 

Murphy defendant engaged in an intimate role with Interie as its founder and 

manager, Thatcher Lyon engaged closely with Horizons through its role as 

Horizons’ sole financial adviser for the direct listing. Murphy, 626 F.2d at 637. 

So, before even considering its actions, Thatcher Lyon’s appointment as 

Horizons’ financial adviser placed it in a role of great importance for and 

knowledge regarding the issuance of Horizons’ shares.  

 Secondly, in further similarity to Chinese Consolidated and Murphy,  

Thatcher Lyon took necessary actions directed towards marketing Horizons’ 

securities to potential investors. Moreover, Thatcher Lyon not only played a key 

role in drafting Horizons’ Resale Registration Statement, but it also thoroughly 

reviewed Horizons’ financial statements that were shown to potential investors 

on Horizons’ investor day. Furthermore, it even provided input regarding the 

relevant pricing structure for Horizons’ shares. Similarly, the defendant in 

Chinese Consolidated also exhibited actions directed towards potential 

investors such as advertising the government bonds. Chinese Consol. 

Benevolent Soc’y, 120 F.2d at 741. Likewise, the defendant in Murphy engaged 

with potential investors by hosting seminars and other public events, much 

like Horizons’ Investor Day. Murphy, 626 F.2d at 638. 

 Critically, the defendants’ investor-directed actions in Chinese 

Consolidated court and the Murphy court are quite different, yet both held that 

the defendants’ actions were necessary to the securities’ distributions; thus, 
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both qualified the actions as satisfactory “offerings” that deemed both 

defendants underwriters under the second definition of Section 2(a)(11). 

Chinese Consol. Benevolent Soc’y, 120 F.2d at 741; Murphy, 626 F.2d at 652. 

Thus, as evidenced by these decisions, a defendant need not engage in one 

specific action, such as continuous soliciting. Rather, it simply needs to take 

steps that are aimed at potential investors, whether such steps are direct or 

indirect, written or verbal, or other such dualities.  

Here, Thatcher Lyon’s financial statement review, input on pricing, and 

drafting of the Resale Registration Statement are three pivotal and necessary 

actions aimed towards ensuring that Horzions’ shares could be distributed to 

future investors. Without Thatcher Lyon’s actions, Horizons would have been 

unable to carry out its direct listing endeavors in the same way, thus 

preventing the shares from reaching investors. Since all of Thatcher Lyon’s 

endeavors were aimed at the distribution of Horizons’ securities, just like the 

defendants in Chinese Consolidated and Murphy, Thatcher Lyon effectively 

“offered” Horizons’ shares as prescribed by the Section 2(a)(11). 15 U.S.C. § 

77(b)(11). And as shown through the contrasting nature of bonds in Chinese 

Consolidated with partnership interests in Murphy, which are not sold on any 

exchange, the relevant medium through which securities are offered (IPO, 

direct listing, direct seller to buyer) is not relevant. Chinese Consol. Benevolent 

Soc’y, 120 F.2d at 738; Murphy, 626 F.2d at 640. So long as the securities are 

offered through necessary actions like those of Thatcher Lyon and the 

defendants in Chinese Consolidated and Murphy, then underwriter status 

attaches.  
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Therefore, because it offered securities pursuant to Section 2(a)(11), 

Thatcher Lyon is an underwriter under the Securities Act of 1933. Because 

courts look at the actions of a potential underwriter, and since Thatcher Lyon’s 

actions were necessary to the distribution of Horizons’ securities, the fact that 

Thatcher Lyon was not formally named as an underwriter is irrelevant. See 

United States v. Zaslavskiy, No. 17 CR 647 (RJD), 2018 WL 4346339, at *7 

(E.D.N.Y. Sept. 11, 2018). In conclusion, the undisputed facts show that 

Thatcher Lyon is an underwriter pursuant to the second definition of Section 

2(a)(11), and it should be held accountable for the material misstatements and 

omissions in Horizons’ Resale Registration Statement.  

B. Thatcher Lyon is an underwriter because it directly and indirectly 
participated in the purchasing, offering and sale of securities.   

 
The definitive factor here is participation. See In re WorldCom Sec. Litig., 

308 F. Supp. 2d 338, 334 (S.D.N.Y. 2004) (providing that a person can be a 

statutory underwriter without ever personally engaging in the purchase, offer 

or sale of securities). A Circuit split exists as to what constitutes participation, 

as the statue itself does not elaborate. The court in the instant case should 

apply what the Seventh Circuit looks for in underwriting activities. Harden v. 

Raffensberger, Hughes & Co., 65 F.3d 1392, 1400 (7th Cir. 1995). Their test 

can be described as de minimus, where a firm can be considered an 

underwriter even if their involvement was limited to providing due diligence 

and recommending a minimum yield rate for a note’s offering. This is a much 

lower threshold than what the Second Circuit dictates as underwriting 

activities. In re Lehman Brothers Mortg.-Backed Sec. Litig., 650 F.3d 167, 176 
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(2d Cir. 2011). Limits underwriting to the classical statutory definitions, that is 

purchasing, selling or offering securities. The Second Circuit has declined to 

extend the title of underwriter if a party “merely provides services that facilitate 

a securities offering.”  

Petitioner is seeking that the Court here apply the Seventh Circuit’s 

standard of review as to what constitutes the sale and distribution of 

securities. This is not to say that the Petitioner is asking the court to adopt a 

strict liability standard. As noted in the previous opinion, under such a 

standard, anyone who even proofread anything related to the transaction could 

be held liable under such a strict interpretation of the Seventh Circuit’s rule. 

They are merely asking that the Court keep pace with developments in 

Securities Regulation in order to properly execute Congressional intent.  

When a higher court is making the decision as to how to interpret a law, 

there are multiple factors that must be considered. The first and foremost is 

what was Congress’ intent in making the law, what kind of effect did they wish 

it to have. If the legislative intent is muddy, then the Court must decide which 

interpretation most fits the benefit of public policy and the judgment's ability to 

be administered.  

As correctly noted by Judge Capucci in the dissenting opinion, the 

Congressional intent of this legislation is openly ambiguous. This is evidenced 

by the precedent itself, in Barnes, it was acknowledged that the definition of 

“these securities,” could have two reasonable interpretations. What is obvious 

however, is that the statute was written with the express intent to deter fraud 

and encourage truthfulness in registration statement. With multiple legitimate 
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interpretations, the Court is free to interpret what they feel is “purchasing, 

offering or selling,” securities in a manner that they feel is conducive both to 

the precedent and public policy.  

The actions of Thatcher Lyon in the instant case played a material role in 

perpetrating the fraud originated by Horizon. Thatcher Lyon were no mere 

proofreaders or low-level clerks; the organization reviewed Horizon’s financial 

statements and even evaluated their litigation-based risks. The Respondent has 

minimized their own role in perpetrating this fraud in order to shield 

themselves from liability, and that is not something that this court should 

allow to stand.  

The intent of the law was to prevent and punish the exact sort of conduct 

that Thatcher Lyon has engaged in. Enforcing the law against them in this 

precise circumstance would incentivize future firms that engage in 

underwriting like activities to make sure that any assurances they give are 

true. Finding Thatcher Lyon liable would be advancing the goals of public 

policy and the cognizable Congressional intent of this statute.  

Respondents will likely argue that this will impose strict liability upon 

future claims and be unworkable from both a public policy and administrative 

perspective. This could not be further from the truth. This Court finding in 

favor of the petitioner would merely extend the auspices of the law to the 

specific facts of this case. Rest assured, there will be a case in the future where 

a petitioner will ask the court to essentially impose strict liability on anyone 

who has anything to do with a fraudulent transaction, but we are not there yet. 

Thatcher Lyon had a significant role in the transaction that rises well above the 
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standard of strict liability. As such, they deserve to be held liable for their 

contribution to the injury sustained by Fireman’s Pension Fund.  

In Re Lehman Brothers is distinctive from the instant case in several 

ways. The court of that case found that Lehman Brothers were not liable and 

did not serve as underwriters to a transaction. Lehman Brothers served in their 

capacity as a credit rating agency, they provided strategic direction in mortgage 

pass-through certificates issued by investment banks, and they assigned credit 

ratings to the groups of mortgages based on the potential risks involved. The 

issue at hand was that the mortgage rating agency’s had failed to update their 

models that they used to supply Lehman Brothers. The court found that 

Lehman Brothers was not liable for the material misstatements made by the 

rating agency’s.  

This Second Circuit case differs from the Petitioner’s in many aspects, 

the most relevant of which is that Thatcher Lyon’s involvement in the direct 

listings was not merely preparing a vehicle to securitize Horizon shares. 

Thatcher Lyon recommended the direct listings as a novel new way of sharing 

securities. Thatcher Lyon was not merely a filter that Horizon passed their 

fraudulent scheme through.  They made concrete strategic recommendations 

that steered Horizon in a specific direction.  

Thatcher Lyon’s recommendations put pressure on the owner of Horizon 

and moved him in a specific direction, which is what the Second Circuit defines 

as the kind of oversight that would make a company liable for participating in 

the offering, purchasing or sale of securities. If they had prepared the 

documents for a more traditional kind of listing that Horizon had suggested, 
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they would have a great argument that they had not participated in the sale, 

purchase or listing of the securities in a meaningful way. However, their 

strategic and decision-making role in the transaction went above and beyond 

the kind of rubber stamping we would expect to escape liability. Thatcher Lyon 

was no mere participant, and they were not just following orders, they were 

coconspirators.  

The next most relevant contrast with Lehman Brothers is that mortgage 

ratings have long been a traditional tool that lenders use to evaluate risks and 

returns. Financial institutions specializing in mortgage ratings have been 

around for decades, and their functions in the market are well understood and 

have been extensively litigated. Direct listings are a brand-new kind of 

securitization where a potential underwriter’s role is far less clear. Thatcher 

Lyon’s recommendation to push the securitization of Horizon outside of the 

normal means of offering securities showcases exactly the kind of control and 

decision-making power that this court associates with having participated in 

the sale, purchase or offering of a security. The Second Circuit has accurately 

shown this in its case history.   

In addition, the test itself may be too easy to satisfy, and serve as an 

extreme de minimis requirement for a firm to be involved in a secured 

transaction. The only reason you would prepare a security, outside of the 

context of a closely held corporation or something similar, is so that you can 

sell it. By definition, the creation of a security is preparing it for a sell. Even if 

the test itself is flawed, Thatcher Lyon clearly took steps beyond merely 

preparing the security for sale, and should be held liable under Section 11.  
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The petitioner’s case can also be analogized to Harden v. Raffensberger, 

Hughes & Co., 65 F.3d 1392, 1400 (7th Cir. 1995) in several significant ways. 

Raffensberger was found liable for serving as a statutory underwriter due to 

their involvement in a transaction involving short term notes. They were found 

to be an underwriter because they were compensated for recommending 

minimal yield rates for the notes as well as assisting in the registration 

statement.  

Firstly, Thatcher Lyon undoubtedly served as an underwriter because 

they helped prepare the direct listings for the market. They were hired for their 

role in financial advising, and Thatcher Lyon also helped prepare the 

registration statement. This has been clearly flagged by the precedent as 

unacceptable activity should there be fraud by the original parties. 

Raffensberger was held liable based on making a similar set of 

recommendations with financial consequences for all the parties involved. 

Thatcher Lyon should be made to be responsible for enabling the fraudulent 

practices perpetuated by Horizon.  

The Second Circuit has a more nuanced and wholistic approach to what 

they consider to be essential participating in the sale, purchase or offering of a 

security. They enumerate the doctrine of “participant liability,” where the court 

must examine whether the firm was a necessary participant and constituted a 

substantial factor in the offer or sale of unregistered securities. The Seventh 

Circuit, despite having the less broad interpretation of Section 11, takes care to 

say that participation should be interpreted broadly to include activities beyond 

direct financial participation.  
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Thatcher Lyon’s activities in this matter would certainly constitute a 

participating in the registration of a security. They are the firm that initially 

suggested the method of direct listing, and they made strategic suggestions 

that clearly held sway over the decisions of Horizon. The Respondent is no 

mere bean counter, on board a ship with no control of the rudder, they made 

up a group of commanding officers at the helm. Allowing them to escape 

liability would be an affront to justice and the will of Congress.  

The Second Circuit’s interpretation of the statute is both closer to the law 

and more applicable in the arena of public policy. To reject the Second Circuit’s 

broad interpretation of the rule would grossly downplay the will of Congress in 

this matter. Protection of the investing public was first and foremost on the 

minds of the 1933 Congress. Just because the Congress presiding over the 

1933 Act did not contemplate the exact means and vehicle used for defrauding 

of customers does not mean that the law should not apply in full force here. 

Respondent was clearly acting in a manner that involved them in the 

purchasing, offering or sale of securities. Petitioner merely asks the present 

Court to correctly apply the will of Congress and to provide all of the relief that 

they are entitled to under Section 11.  

 

 

CONCLUSION 

For the foregoing reasons, Petitioner respectfully request this Court reinstate 

the decision of the District Court and overrule the decision of the Circuit Court. 

      Respectfully Submitted, 
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Counsel for Petitioner  

 

 

 

 

 

 

 

 
 

 


