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NOTE FROM THE ASSISTANT DEAN
It is my pleasure to write this welcome to the first volume of the LEI Gazette. I want to begin by
underscoring that this initiative is the product of our Legal English Institute (LEI) students, who
conceived the idea and brought it to fruition. For me, this is a source of enormous pride and inspiration.
The LEI gazette is a compilation of articles written by members of the LEI community, primarily
students, who also hosted two symposia with accomplished professionals. Judge Gerald Lebovits, a
longstanding judge in New York City and a member of the faculty at Fordham Law School. It has been
a privilege for me to have worked with Judge Lebovits. He has accomplished a great deal over the
course of his career. For me personally, he also has been a leading scholar in the field of legal writing
and has influenced and inspired my own writing (and writing about writing!).
The second speaker at the LEI Gazette symposium was Lillyana Mejia Gutierrez, a Colombian lawyer
and leading voice in the fight for climate change. Recently she was appointed by former U.S. Vice
President AL Gore to the leadership of the Climate Reality Project. She presented compelling evidence
of the impact of climate change on nutrition, water, and health, especially on already vulnerable
populations.
The remainder of the LEI Gazette is devoted to articles by LEI students and one instructor in the
program. The topics addressed are broad-ranging and of critical importance to our global legal culture.
Rafael Cestari Souza (a former LEI student and current LL.M. student) writes about the debate between
textualism and the living constitutional approach. Jun Dun (former LEI student) discusses the
complications involved in applying Anglo-American concepts of trust law in China. Paulina Diaz Calle
(former LEI student) discusses challenges to the implementation of the Paris agreement in the US and
Colombia. Mariana Nogueira Machado Simoes (former LEI student) compares the Brazilian and U.S.
federal judicial branches. Mohamed Sweify (LEI instructor and recipient of the SJD from Fordham
Law) compares elements of the U.S. FAA and the UCITRAL Model Act on arbitration.
I am honored to introduce this first edition, and to have an opportunity to congratulate these students
on building something that I know will be of great value to readers—and that I hope is of great value to
them.
Toni Jaeger-Fine
May 2021
New York City
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NOTE FROM THE EDITOR
I am very honored to have an idea accepted by the directors of the Legal English Institute of Fordham
Law School and by fellow colleagues of Fall 2020. Also, I would like to thank our guests who came for
the symposium debates. This Gazette was possible mainly because of their support and efforts. Also, a
special thanks to Rafael for being together at the organization of all the project.
Becoming a student at the Legal English Institute of Fordham University was one of the best
experiences I had in New York city. We know that New York city is a worldwide center of culture.
Therefore, at Fordham's Legal English Institute I met with a group of qualified lawyers from all over
the world. All of them deeply compromised to learn more about the American Judicial System. Because
of the Covid-19 pandemic all the meetings happened online. Some of the students were in the United
States, others in Europe, another in Latin America, and one in Thailand, Asia. Everybody had their
clocks set with those of the teachers in New York. Because of that, I might say that our meetings were
a global event.
Nevertheless, we had several exciting debates during the classes, where the students spontaneously
made comparisons between their origin countries' legal systems and the American one. This was the
inspiration for this Gazette and so this project's mission was born: to compare the American legal system
to the one in place within other countries.
The international point of view of the students in the course is one of the biggest assets of this project.
We want to show here a little bit of the diversity that exists in the legal world. We invite the reader to a
juridical trip worldwide, guided by our experience at Fordham's Legal English Institute.
How about being guided by Mohammed around an international organization? Or what about learning
about the Brazilian legal system guided by Rafael and me? What do you think about going to a debate
about climate change in Colombia with Paulina? And, what about crossing the globe to learn about the
complexities of the Trust System in China with Jun? To bring some of these debates to the real world,
we received Hon. Judge Gerald Lebovitz and lawyer Lilliana Mejia for a symposium. I would like to
thank them for being with us, the in sharing with us their experience was incredible.
I can only thank you, Professor Toni Jaeger-Fine, for supporting us in this project. Despite all the
difficulties of the pandemic during 2020, the teachers and the students could build strong relationships.
The excellence in learning, the respect for each other’s culture, and the wish to learn more was the rule
between us. We were able to be together, despite the lack of a physical presence.
This is the first edition of this magazine. I hope that others will follow. We hope you can feel this spirit
of togetherness. We expect that you enjoy traveling with us. Welcome to this juridical debate, having
the American legal system as the common thread leading you towards a fantastic trip!
Mariana Nogueira Machado Simões
May 2021
New York City
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BIOGRAPHY
Hon. Gerald Lebovits
Hon. Gerald Lebovits is an acting Supreme Court justice in
Manhattan and president of the 300-judge New York State
Association of Acting Supreme Court Justices. He previously
presided in Civil Court, for which he was the president of the
Civil Court's 120-judge Board of Judges; Criminal Court; and
Housing Court, for which he was the president of the 50-judge
Association of Housing Court Judges.
In addition to serving at Fordham University School of Law
(since 2011). He is also an adjunct at Columbia Law School
(since 2010), and an adjunct at New York University School of
Law (since 2012).
He has authored or co-authored New York Objections (20th ed. 2018); New York Residential
Landlord-Tenant Law and Procedure (10th ed. 2017); The Legal Writer: Writing It Right
(2016); Drafting New York Civil-Litigation Documents (2015); Advanced Judicial Opinion
Writing (7th ed. 2004); and more than 300 articles on civil practice, criminal law and procedure,
legal ethics, law and psychiatry, family law, landlord-tenant law, legal writing, judicial
wellness, and trial and appellate advocacy. Most of his publications are available for free on
SSRN.
Justice Lebovits received an LL.M. (in criminal justice), New York University School of Law
(1986)
Lillyana Mejia Gutierrez
Lillyana Mejia Gutierrez is a Colombian lawyer and
graduate of the Universidad San Buenaventura in Cali,
Colombia. Ms. Mejia Gutierrez has 17 years of professional
experience, primarily developing, executing, and
evaluating sustainable corporate strategies. She has worked
for more than 11 years in Corporate Social Responsibility
(CSR), private social sponsored initiatives, and corporate
social services, with a special focus on environment and
social issues. She helps to give a voice to the less fortunate
by addressing the environmental problems that constantly
affect them. Last year, she was appointed to the Climate
Reality Project leadership by former U.S. Vice President Al
Gore.
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QUOTE-UNQUOTE
Justice Lebovits1
About plurality at the courts:
"I think that it is great that lawyers do not have to be citizens to be members of the Bar in New
York."
"The diversity of background is an essential characteristic of an honest and good court system.
(...) Diversity of views, a diversity of backgrounds and ethnicities making up the population.
(…) There are many reasons for that. I think that brings justice."
About ruling:
“It might depend on whether the case is one of law or the issue is discretion. If I just follow the
law and that is the end of it, I apply the facts, as I see it. And however, it comes out, that is how
it comes out. And if I ever feel differently, I have to quit as a judge because I must follow the
law, and that's it! Now if it's better to have equity in which I can bounce the factors to do justice,
that's what I will try to do.”

Textualism and Living Constitution:
“If you believe in textualism, the written words count more than other way of decerning the
loss, such as through a legislative history. (…) In a criminal context, you should interpret the
Statute the way it is written. You have to look at the text; there must be reliability judges cannot
be legislators. But How do you do that, in the case of the Constitution, when the original
Constitution said that slaves are two thirds of a person, how do you do that when the
Constitution initially provided that only white males who own land we are allowed to vote?
The views of those who initiated the original Constitution, it was a brilliant setup but, but many
of their views we would profoundly disagree with today’s society.
I agree that we have to have a living Constitution. It doesn't make sense to go back to the way
that things were in the 1700s. We are not in the 1700s anymore."
About his spouse, Professor Hon. Margaret Chan:
"(...)The real question in my house is: how do I refer to Margaret? Professor, Judge, Justice,
Your Eminence, Your Excellency, and even higher words than that? She is a great teacher!
"We fight over who is nicer to our students. I am happy to say that I come in second place.
Margaret is the first one."

1

Interviewed on March 12, 2021.
6

LEI Gazette – Spring 2021 – Edition 1

Symposium

QUOTE-UNQUOTE
Lillyana Mejia2
About Climate Change:
"We are not fully aware of the consequences and terrible effects of climate change. If we were,
we would make substantial changes. For example, we have to review the way we think about
success in life. We have to review the way we connect with others. We have to review the way
our frontiers have been placed."
"Climate Change is a social issue."
About generational responsibility:
"President Obama said something important about generational responsibility: ‘We are the first
generation that is feeling the effects of Climate Change, and we are the last who can do
something about it.”

About the impact of Climate Change:
"Climate change affects the global view of the planet, all the ecosystems, all of society,
including future generations."
"There are, at least, three systems that are affected by climate change. The first one is nutrition.
The concentration of CO² threatens global nutrition by reducing the levels of nutrients in crops.
If the risks of heatwave, droughts, or floats increase, it is likely that more crops will be lost and
the price of food will rise. And this will mean that millions of people will have an even harder
time finding food for their families. The second is water. Scarcity of water is a reality for 40%
of the population in the world. If this situation is replicated in other parts of the world, it will
have consequences for the democratization of natural resources access. Water should be a
human right. Health is the third system climate change affects. Climate change is creating
conditions to improve the spread of diseases, including zoonotic diseases."

2

Interviewed on March 19, 2021
7
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THE APPLICATION OF THE ANGLO-AMERICAN TRUST SYSTEM IN CHINA
Jun Deng1

INTRODUCTION: THE DEVELOPMENT OF CHINA`S TRUST INDUSTRY
With China's reform and opening in 1978, the Chinese government decided to introduce
the Anglo-American trust system in order to further attract and utilize foreign investment. The
China International Trust and Investment Corporation was established in October 1979,
marking the beginning of China's trust industry. After that, national and local commercial banks
successively set up trust departments or trust investment companies to compete for trust
business.

2

The central government and the central bank of China also have enacted some

guidelines related to the supervision of the trust business.3 However, trust companies were not
subject to many restrictions, and many became channels for banks or other financial
institutions. Trust companies became seen as "underground" and “shadow" banks.4 The
government believed that trust companies disrupted the financial system by making illegal
loans and engaged in outer questionable practices.

1

Jun Deng is a former Legal English Institute student, Chinese lawyer graduated from Shanghai Finance and
Economic University in Shanghai, China, focus on trust law, economic law and financial law.
2
See, e.g., the Industrial and Commercial Bank of China set up a trust and investment company in 1985;
agricultural Bank of China and China Construction Bank also set up trust and investment companies in 1988.
3
See, e.g., the State Council issued “the Interim Provisions on Promoting Economic Unification” in June 1980;
the People's Bank of China promulgated “the Interim Provisions on the Administration of Financial Trust and
Investment Institutions” in 1986. The People's Bank of China exercised the functions of a central bank at that
time.
4
See Yonghong Ma, Considerations on the High Qualify Development of Trust Companies, 03 China Finance
36 (2021) (China).
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As a result, trust companies have undergone large-scale national six rectifications since
1982.5 Each time the government has required them to revert to their original fiduciary business
of “being entrusted to manage property for others.”6 This happened because the majority of
trust companies did not really engage in the true “trust” business. Despite the many
modifications, China's trust industry continued to burst with vigor and vitality. This is due to
the great flexibility of trusts, which can provide unlimited solutions covering almost all areas,
from large to national governments for ruling a country, small to individual families
accompanied people “from the cradle to the grave.”7
China’s trust law promulgated in 2001, has provided a solid foundation for the
development of trust industry. With the accumulation of social wealth, various types of trust
businesses such as investment funds, public trusts, charitable trusts, asset securitization trusts,
real estate trusts, and family trusts, have been springing up like bamboo shoots after a spring
rain. Especially since 2012, as financial regulators have lifted restrictions on the trust business,
the asset management business of financial institutions including securities, funds cy, futures
and insurance companies have developed rapidly. Trust companies managed more than $3
trillion in trust assets by the end of the third quarter of 2020, according to data from the China
Trustee Association. According to this source, 82.60% is money trust, and 17.41% is nonmoney trust; by functions, financing trust and investment trust account for 28.52% and 27.23%
respectively, while transaction management trust accounts for 44.26% (of which 26.85% is the
so-called "channel trusts business”).8

5

See Securities Times, The seventh rectifications of the trust industry are underway in an orderly manner
(Oct.27, 2020, 08:44), http://www.cs.com.cn/yh/06/202010/t20201027_6105390.html(last visited Mar.19, 2021,
4:27 PM);
6
See The Great Housekeeper, Count the six rectifications of the trust industry (Aug.19, 2020, 15:04:15),
http://trust.jrj.com.cn/2020/08/19150430538680.shtml(last visited Mar.19, 2021, 4:27 PM).
7
D.J.Hayton, The law of Trusts 2, Thomson Sweet & Maxwell (4th ed. 2003)).
8
China's trust industry association, Main Business Data of Trust Companies at the End of the Third Quarter of
2020(Dec.3, 2020), http://www.xtxh.net/xtxh/statistics/46445.htm (last visited Mar.19, 2021, 4:27 PM).
9
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As can be seen from the above data, the characteristics of China's trust business include
money, investment and financing trusts. However, the trust business of non-money assets that
can best play the trust function and reflect trusts’ innovation ability accounts for a small
proportion, only 17.41%.9 It is clear that non-money trusts may be facing many obstacles.
Although this is related to the common confusion in the application of the Anglo-American
trust system in civil law countries, the inherent defects of China’s trust law and the conflict
between trust system and property system further aggravate the disorientation.

1. CONFUSION ON THE APPLICATION OF THE LEGAL THEORY OF TRUSTS IN
CHINA
The modern trust system is a unique system of managing property for the benefit of
others, which originated from English equity law. Its unique design is highly flexible in
operation and has a deep social function. It is widely used in civil, commercial, financial, and
public welfare fields. Throughout the origin and development of the Anglo-American trust
system, the tradition of case law and the rule of equity are its solid foundation. However, the
introduction of the trust system without the support of equity law in China caused a lot of
confusion from theory to practice, such as these questions related to the definition of a trust,
the ownership and independence of trust property, and the nature of beneficial rights.

1.A. THE INDETERMINATE DEFINITION OF A TRUST
Thus far, there is no comprehensive and accurate definition of a trust has been widely
accepted.10 In the process of trying to define a trust, people began to gradually exclude some
things that do not belong, like agency, commission sale, and guardianship. However, with the

9

See supra.8.
W. J. Mowbray, Lewin on Trusts 3 (16th ed. 1964).

10
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development of trust practice, various variants appearing in the name of “trusts,” make people
re-evaluate what exactly a trust is. A trust has been considered to be a compulsory obligation;11
an equity obligation;12 a property right;13 a contract right; 14 both a right and an obligation;15 a
fiduciary relationship; 16and a legal entity. 17 People has never stopped trying to figure out what
exactly a trust is.
However, no matter how a trust is defined, the establishment of a trust must satisfy two
indispensable basic elements: trust property and valid trust purpose. A trust is created on trust
property according to the purpose of trust. Moreover, how a trust is defined will affect the
flexibility and the function of trusts. Article 2 of the Trust Law of China stipulates: “Trust
refers to that the settlor, based on his faith in trustee, entrusts his property rights to the trustee
and allows the trustee to, according to the will of the settlor and in the name of the trustee,
administer or dispose of such property in the interest of a beneficiary or for any intended
purposes.” 18China's Trust Law this defines trust as a dynamic civil legal behavior related to
the management and disposal of property rather than a static legal relationship, which is an
innovative attempt. However, the definition says that the settlor "entrusts" his property right to
the trustee, rather than "delivers" it to the trustee, which has aroused great controversy in theory
and practice.

11

Walter G. Hart, What is a Trust?, 15 L. Q. Rev. 294, 301 (1899); also see Branson School Dist. RE-82 v.
Romer, 161 F.3d 619, 130 Ed. Law Rep. 1105 (10th Cir. 1998). In re Cannon, 277 F.3d 838, Bankr. L. Rep.
(CCH) ¶78572, 2002 FED App. 0026P (6th Cir. 2002).
12
David J. Hayton, Underhill and Hayton: Law Relating to Trusts and Trustees 3 (16th ed. 2003).
13
Robert H. Sitkoff, An Agency Costs Theory of Trust Law, 89 Cornell Law Review 627-33 (2004); see
Keplinger v. Keplinger, 185 Ind. 81, 113 N.E. 292, 293 (1916).
14
John H. Langbein, The Contractarian Basis of the Law of Trusts, 105 Yale Law Journal 627(1995).
15
A.W. Scott and W F Fratcher; 1 Boston: Little Brown. The Law of Trusts, Vol.1, §2.4. (4th ed. 1987).
16
See Restatement (Third) of Trusts § 2 (2003).
17
See § 2Definition of Trust, Restatement (Third) of Trusts §2 (2003); also see C.F.R. Title.26, § 301.7701–2
Business entities，§301.7701-3); in the field of trust law in Japan, there is also a "legal entity theory”,which
believes that trust property has independent legal personality. (Zhou Xiaoming, Research on Comparative Law
of Trust System 14, Law Press (1996)).
18
See Article 2 of Trust Law of the People's Republic of China,
http://www.npc.gov.cn/zgrdw/englishnpc/Law/2007-12/10/content_1383444.htm(last visited Mar.19, 2021, 4:27
PM).
11
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1.B. CONFUSION ABOUT THE OWNERSHIP OF TRUST PROPERTY
Common law systems recognize the trustee’s property right in the trust and, under
theories of equity, protects the beneficiary’s trust property right, known as "dual ownership”
of the trust property.19 Meanwhile, the settlor does not enjoy the ownership, and the
establishment of the trust relationship is based on the premise that the settlor gratuitously
transfers the trust property to the trustee. However, in the civil law system, due to implementing
the principles of "one thing one right" and “statutory jus in rem,” the introduction of trust
system must be confronted with dire challenges of conflict with the real property law.20
Article 2 of China's Trust Law stipulates that the trust property is "entrusted" by the
settlor rather than “delivered” to the trustee,21 which has aroused great controversy. These
disputes include who is the owner of the trust property and whether the settlor shall transfer
trust property right to the trustee. Subsequently, Article 2 also stipulates that the trustee shall
administer or dispose of the trust property in the name of the trustee according to the will of
the settlor, which seems to acknowledge that the trustee is at least the nominal owner of the
trust property. Nevertheless, Article 2922 stipulates that the trustee shall manage the trust
property and his own property separately, keep separate accounts, and keep separate accounts
for the trust property of different settlor, suggesting that the trust property belongs to the settlor.
This inconsistent legislative expression in the same law seems to show that the legislators
misunderstood Anglo-American trust system as a principal-agent relationship, which
undoubtedly leads to great confusion in trust practice. Therefore, I believe that this is the defect
of China's trust legislation.

19

George Tucker Bispham, The Principles of Equity, 37 (11th ed. 1931).
Donovan W. M. Waters, Water’s Law of Trusts in Canada ,1414-1417, Carswell (4th ed. 2012).
21
See supra.18.
22
See Article 29 of Trust Law of the People's Republic of China,
http://www.npc.gov.cn/zgrdw/englishnpc/Law/2007-12/10/content_1383444.htm (last visited Mar.19, 2021,
4:27 PM).
12
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1.C. PERPLEXITY ABOUT THE INDEPENDENCE OF TRUST PROPERTY
In the structure of a trust, the settlor’s principal purpose of establishing a trust is to
separate the trust property from his own property. The trustee does not acquire full ownership
of the trust property, only nominal ownership, because the trustee does not have the beneficial
right of the trust property. And the beneficiary enjoys only beneficial right, so the trust property
also does not belong to the beneficiary. In fact, during the trust period, no matter what
theoretical disputes exist about the ownership of trust property rights, trust property does not
belong to any party of the trust in essence, let alone to any third party. Because the trust property
cannot be used as liquidation property or legacy for either party. Trust property is independent
from the settlor, the trustee and the beneficiary, and exists only for the purpose of trusts. This
is usually referred to as the independence of trust property or the unique bankruptcy isolation
function of trusts.23
However, in China, trust law has not been properly connected with property law. Due
to the absence of a public notice system of trust property, the independence of trust property is
also lacking institutional guarantees. These all lead to the majority of trust property in reality
is only monetary funds. Because money can be easily transferred and held in separate bank
accounts to distinguish it from the trustee's property, money trust can well solve the puzzle of
establishment of the trust need to transfer the ownership of the property and keep the
independence of trust property.

1.D. PUZZLEMENT ABOUT THE NATURE OF BENEFICIAL RIGHTS
In the civil law system, the disputes on the nature of beneficial right generally focus on
whether it is a creditor's right or a real right. There are currently four theories prevailing in East

23

The expression of "independence of trust property" began to be used in Dr. Aoki Tetsuji's Theory of Trust
Law published in 1926. See Noumi, Yoshihisa, Modern Trust Law 45, Youfokaku(2004)(Japan); Fang Jialin,
The Theory and Practice of Trust Law 31, China University of Political Science and Law Press(2004)(China).
13
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Asian countries, such as Japan, South Korea and China: the creditor's right theory, the theory
of right in rem, the theory of special right, and the theory of right of claim of an independent
legal entity.24 The "creditor's right theory” holds that the ownership of the trust property
belongs to the trustee, while the beneficiary only has the right to claim the benefits of the trust
property from the trustee based on trust documents;25 The theory of "real right” asserts that the
ownership of the trust property is enjoyed by the beneficiary, because the beneficiary can
exercise the right of revocation and the right of property recovery when the trustee disposes of
the trust property against the purpose of the trust, while the trustee's management and disposal
of the trust property is only an act of agency.26 The theory of special right advocates that the
beneficial right of trust has the dual nature of creditor's right and real right at the same time,
which is a special right.27 The theory of "right of claim of independent subject” believes that
the beneficial right of the trust is the beneficiary’s right of claim to the independent subject
constituted by the trust property, rather than to the trustee.28
However, the common law system does not distinguish between real rights and
creditor's rights, and divides rights into in personam and in rem. The beneficiary of the trust
has the equity right of the trust property but needs to request that a court enforces the trust to
realize his right.

24

See Zhao Lianhui, A New Interpretation of the Legal Nature of the Beneficial Right of Trust 5, Journal of
China University of Political Science and Law, 45 (2015) (China).
25
See Makoto Shinai, The Trust Law 40-43, Youfikaku((3rd ed. 2008).
26
See Makoto Shinai, The Trust Law 34, Youfikaku(2nd ed. 2005).
27
Some Chinese scholars hold the theory of limited real right and believe that at least the beneficial right of the
property has the property right attribute, e.g., see Wang Yong, On the Relationship between Trust Law and
Property Law -- Problems of Trust Law in Civil Law System, 6 Journal of Peking University (Philosophy and
Social Sciences Edition)(2008)(China).
28
“Increasingly, modern common-law and statutory concepts and terminology tacitly recognize the trust as a
legal “entity,” consisting of the trust estate and the associated fiduciary relation between the trustee and the
beneficiaries. ” (See Restatement (Third) of Trusts §2 (2003)); see e.g., the Delaware Business Trust Act of
1988 recognized a Business Trust and granted it legal personality (12 Del.C. §3801(g) (2)).
14
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The distinction between whether the beneficial right is in personam or in rem,29 will
impact judicial jurisdiction, taxation, necessary procedures involved in the transfer of the
beneficial right, and whether a property right is subject to inheritance.30

2. THE PRACTICE OF TRUSTS IN CHINA
2.A. THE COMPARISSON OF PROPERTY RIGHTS SYSTEM IN THE UNITED
STATES AND CHINA
As known, China has established a relatively complete modern legal systems by
referring to the legal model of Japan and Germany. China’s Property law follows the Numerus
Clausus principle, under which the types and contents of real rights are stipulated by law. In
China, a real right is generally divided into three categories of rights: real estate, personal
property, and intellectual property. The right of real estate has specific Chinese characteristics.
It is mainly reflected in the fact that private individuals and entities cannot own land and natural
resources, under China’s constitution and land laws.31 However, individuals can obtain
transferable land-use rights from the state for several decades for a fee. The applicable fee
depends on the means of obtaining the land-use right. In general, there are two means to obtain
urban land-use rights, which are allocation and auction. Individuals can privately own
residential houses and apartments for seventy years at most according to the term of land-use
right.
The real estate ownership system in China is vastly different from that in the United
States. The ownership of real estate in the United States generally falls into two broad

29

“There has been a debate in recent scholarship about whether the trust is closer to property or to contract,” see
Thomas P. Gallanis, The New Direction of American Trust law, 215-238, 97 lowa L. Rev. 215(2011-2012) (For
a description of the debate, see Robert H. Sitkoff, An Agency Costs Theory of Trust Law, 89 Cornell L. Rev.621,
627-33(2004)).
30
See Mengzhou Xu, Trust Law 117, Law Publishing House (2006) (China).
31
China’s Constitution stipulates that land in urban areas must be owned by the state, whereas land in rural and
suburban areas must be owned by the state or by local collectives. See
http://www.npc.gov.cn/zgrdw/englishnpc/Law/Frameset-page.html(last visited Mar.19, 2021, 4:27 PM).
15
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categories: present real estate and future real estate interests, which both in turn fall into many
subcategories. As indicated, in China there is only present real estate with a fixed term, and no
future interests in real estate. Private real estate may be devisable, descendible, and alienable,
but never accompany future interests. When real estate is transferred, the land-use right is
transferred simultaneously. In addition, China also has tenancy in common, but does not have
the joint tenancy and the conjugal tenancy. A brief comparison of the real estate ownership
system between China and the United States is shown in following table:32
The Categories of Ownership of estates
I.Present
Estate
(Including three
types Freehold
Estates)

USA
China
(California)

1.Fees Simple: Absolutely ownership with Yes
infinite duration;
Transferability:
Devisable
by
will;
Descendible; Alienable in lifetime;

Ownership with finite
duration;Transferability
in
finite
duration
including
devisable,
descendible,
and
alienable;

2. Defeasible 1)Fees Simple Determinable Yes
Fees;((includin
g
three
2)Fees Simple Subject to Yes
subtypes)
Condition Subsequent

No

3) Fees Simple Subject to Yes
Executory Limitation

No

Yes

No

Yes

No

Yes

No

Yes

No

2. Creation in 1)Vested Remainder
Yes
Transferees
Yes
(including three 2)Contingent Remainder
types)
3)Executory
i)Shifting Yes
Interest:
Executory
Interest

No

ii)Spring Yes
Executory
Interest

No

Yes

No

3.Life Estates
II.Future
1. Creation in 1) Possibility of Reverter
Interests
Grantor/Transf
2) Right of Entry
(including two erer
subtypes)
3) Reversion

1. Joint Tenancy
32

No

No
No

Because property law belongs to state law rather than federal law in the USA, the categories of ownership of
real estate, Table 1 uses by the California state’s property law as an example.
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Yes

No

Yes

Yes

As can be seen from the above table, there is a very limited range of property rights
available as trust property. Compared with the rich types of property rights in the United States,
this is a big puzzle of the trust practice in China. However, most categories of real estate
ownership functions in the United States can be realized in China by the unique device of trusts
such as re-trust. For example, although China’s property law does not have life estates, a settlor
can transfer his premises to a trustee, have the trustee hold the premises for Beneficiary A for
life, and then to Beneficiary B; In this way, people can use trusts to break through many of the
restrictions of Chinese property law and fully realize the value of making the best use of assets.
In this way, trusts are largely omnipotent, comparable to the human imagination.33

2.B. PUBLIC NOTICES OF TRUST PROPERTY
The public notice of trust property is important to ensure the independence of trust
property, especially for real estate and some movable properties whose ownership needs to be
transferred through registration. In China, the public notice of property generally includes
delivery or/and registration. Generally, common movable property needs to be delivered; while
real estate is required to be registered and delivered.34
As for as property registration is concerned, there are two principles of registration:
"registration confrontation" and "registration becoming effective.” For example, the property
law in California follows the principle of "registration confrontation.” China's property law,
alternatively, implements the principle of "registration becoming effective,” that is, the

33

See supra. 15.
See Article 6,9 of Property Law of the People’s Republic of China,
http://www.npc.gov.cn/zgrdw/englishnpc/Law/2009-02/20/content_1471118.htm (last visited Mar.19, 2021,
4:27 PM).
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establishment, alteration, transfer, and termination of the real right of estates shall come into
effect upon registration in accordance with the law. Likewise, China's trust law stipulates where
laws or administrative regulations require that registration formalities shall be gone through for
the creation of a trust. However, China's trust law only is very general about the property that
shall be registered. It does not clearly stipulate which properties need to be registered in trust,
who should be the subject of trust registration, and what procedures shall be followed.35 As a
result, trust registration is almost impossible in practice. For example, according to China’s
real estate registration system, the real estate should be registered in the registration department
of the location of the real estate.36 But in reality, real estate registration departments always
refuse to register the real estate for the creation of a trust, on the grounds, there is no specific
legal basis for the registration of trust property.37

2.C. CONFUSION IN THE PRACTICE OF CIVIL TRUST
In recent years, the demand for civil trusts has been increasing year by year. The Ping
An Trust Company set up the first trust plan for the intergenerational transfer of family wealth
at the beginning of 2013, which attracted public’s attention to family trusts.38People began to
use trusts to manage and dispose of property, such as testamentary trusts, equity stock trusts,
and custody trusts. In addition, the majority of urban households' assets in China are real assets,

35

See Article 10 of Trust Law of the People's Republic of China,
http://www.npc.gov.cn/zgrdw/englishnpc/Law/2007-12/10/content_1383444.htm(last visited Mar.19, 2021, 4:27
PM).
36
See Article 10 of Property Law of the People’s Republic of China,
http://www.npc.gov.cn/zgrdw/englishnpc/Law/2009-02/20/content_1471118.htm(last visited Mar.19, 2021, 4:27
PM).
37
See Article 5, 17 of China’s Interim Regulation on Real Estate Registration,
http://www.lawinfochina.com/display.aspx?id=18271&lib=law&EncodingName=big5(last visited Mar.19,
2021, 4:27 PM).
38
Zhang Ming, The Development History of Civil Trust in China and Several Issues, 09 China Notarization
15(2020) (China).
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with housing assets accounting for 70% and financial assets for only 20.4%.39
However, the defects of China's trust system and the lack of connection with the
relevant property system has brought great obstacles to the development of non-money trusts
in China. Therefore, in reality, the trustee has to figure out various ways to prove and keep the
independence of trust property such as using a notarization. Notarization institutions belong to
the government in China and carry high authority, and China law allows only notarization
institutions to carry out notary business; even lawyers do not have the right of notarization. The
judiciary generally recognizes the notarial effectiveness of notarial institutions, especially in
the field of testamentary succession. But in the field of trust, it is not clear whether the courts
recognize the effectiveness of notarized trust, especially in real estate and some property trusts
that need to be registered for transferring ownership.

2.D. COMPLICATIONS IN THE PRACTICE OF TRUST TAXATION
In trust practice, double taxation exists not only in the two links of trust establishment
and trust termination, but also during whole period of a trust’ existence: First, when the trust is
established, the trust property is transferred from the settlor to the trustee in form, thus
generating the tax obligation;40second, when the trust terminates, the trust property is
transferred from the trustee to the beneficiary, which will also result in tax liability; third,
during the duration of the trust, double taxation will occur when the trust income is generated
and distributed. However, from the point of view of the substantive meaning and purpose of
trust, in fact, the transfer of trust property and the acquisition of trust income only happen once

39

Research group of urban household asset and liability survey of survey and statistics department of People's
Bank of China, The Central Bank Report: China's Urban Household Wealth Is Relatively Evenly Distributed
Compared with That of the United States(Apr.24, 2020, 13:19), https://finance.sina.com.cn/china/2020-0424/doc-iirczymi8100822.shtml?cref=cj (last visited Mar.19, 2021, 4:27 PM).
40
In practice, if a trust is established with non-monetary assets transferred effectively by registration, in order to
ensure the legal and effective establishment of the trust, the settlor and the trustee have to sign a nominal sales
contract for registration, which inevitably results in a tax liability.
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respectively in the whole process of trust business. The trustee does not really own the trust
property and trust benefits, but only holds them for the beneficiary and transfers them to the
beneficiary at the end of the trust.
The double taxation problem generally exists in many instances of tax collection and
management involving trust. Take real estate trust as an example, under China's current tax
system, the settlor and the trustee need to pay taxes separately when transferring real estate
from the settlor to the trustee, just like selling the premises.41 During the duration of the trust,
if the trustee is changed and the old trustee transfers the real estate to the new trustee, the
trustees pay taxes; at the end of the trust, the trustee transfers trust property back to the
beneficiary, they also need to pay taxes. However, the transfer of ownership of the real estate
between the parties of the trust is all gratuitous transfer, which does not change the substantive
rights and interests of the beneficiary on the real estate as the trust property. In the device of
trust, the transfer of trust property from the settlor to the trustee or from the trustee to the
beneficiary is free of charge. Nevertheless, double taxation problems increase the cost of the
trust and bring many obstacles to the development of the trust in China.

3. CONCLUSION
It is very difficult to introduce the Anglo-American trust system into the continental
law system without the support of equity law. However, the defects in China’s trust system,
the lack of an appropriate supporting system, and the lack of a system matching with the real
right system and other related systems, have aggravated the confusion of the application of the
trust system from theory to practice in China. There remain complex unanswered questions to
truly fundamental questions such as for what a trust is, who should have ownership of trust
property, and the nature of beneficial rights. The problems encountered in the practice of trust

41

see supra.40.
20

LEI Gazette - Spring 2021 - Edition 1

Jun Deng
Legal English Institute Gazette

in China are Chinese characteristics, which are mainly closely related to China’s social system
and property system. China is a market economy dominated by the government. The
government’s policy orientation in different periods sometimes plays a decisive role in
economic development, and trusts is no exception.
In discussing the perplexity of the trust system in China, it is my hope that trust scholars
and trust practitioners will pay more attention to these issues and problems. We need to make
more efforts to jointly promote the improvement and perfection of China’s trust system, so that
trusts can give full play to its due function and utility.
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SOME THOUGHTS CONCERNING THE JUDICIAL BRANCH OF GOVERNMENT
AND THE DIFFERENCES IN THE PROCESS OF CHOOSING SUPREME COURT
JUDGES IN BRAZIL AND THE UNITED STATES OF AMERICA
Mariana Nogueira Machado Simões1

INTRODUCTION
In this paper, I will examine the Judicial arms of the governments of Brazil and the
United States, with an emphasis on the methods of selecting Supreme Court judges in each
system.
The federal constitutions of both Brazil and the United States set the method of
selection for Supreme Court judges. In the United States these judges, are called Justices,
while in Brazil, these judges are called Ministers of the Supreme Court (Ministro do Supremo
Tribunal Federal).
Initially we will look at the authority of judges in both countries and how that impacts
the average citizen.

Then, we will discuss the authority that judges have in their

governmental role. Each Federal Constitution creates the position of judge and imbues in
that position certain authority to adjudicate controversies that might arise in the society. So,
to understand better the formation of each Supreme Court we need to study the respective
Federal Constitutions. Both Brazil and the U.S. have political powers organized in a tripartite
model, inspired by Montesquieu in his book The Spirit of the Laws. In addition to having
three branches of government, both countries are also federalist in nature, meaning that there

1

Mariana is a former Legal English Institute student (Fall 2020). Brazilian lawyer graduated from Mackenzie
University in São Paulo, Brazil (2008), specialized in Environmental law by Pontifical Catholic University of
São Paulo, Brazil (2019), and with an M.B.A. in Environmental Technology and Sustainable Management by
University of São Paulo, Brazil (2012).
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are individual states with their own powers and authority, while the Federal Government
governs the country as a whole.
The second part II is a comparison of the federal constitutions of Brazil and the
United States of America. Both Brazil and the U.S. have political powers organized in a
tripartite model, inspired by Montesquieu in his book The Spirit of the Laws. Also, both
countries are federalist. Nevertheless, the mechanisms to appoint a Supreme Court Judge is
distinct from one to the. other.
Each one has its history, advantages, and disadvantages. This article briefly analyzes
these documents and historical context, showing the differences between them regarding the
Judiciary Power and the process for Supreme Court Justice's appointment (U.S.A) or the
Supreme Court Minister (Brazil).

1. ABOUT THE SOCIAL CONTRACT AND THE JURISDICTIONAL FUNCTION
OF THE STATE.
In John Jay’s words:
Nothing is more certain than the indispensable necessity of government; and it
is equally undeniable that whenever and however it is instituted, the people
must cede to it some of their natural rights, in order to vest it with requisite
powers.2
In order to maintain an ordered country citizen must surrender some of their natural
liberties that they inherit from the State of Nature. In this way, they can have safeguards from
each other and from the government during their lives and for their descendants.3

2

John Jay. The Federalist Papers: number 02. Intr. And notes Charles R. Kesler. Signet Classics, Penguin
Group, USA, pg. 31(2003)
3
Philip A. Hamburger, Natural Rights, Natural Law, and American Constitutions. Published by Yale Law
Journal. Vol.102:907. In Columbia Archive of Faculty scholarship and publications.(1993) p. 922-930 (Feb.25,
2021,08:45AM) Available at
https://scholarship.law.columbia.edu/cgi/viewcontent.cgi?article=1661&context=faculty_scholarship
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The people of a country need and deserve to exist in a society that allows for
opportunity and prevents chaos. Legitimate government is an association of human beings
that must obtain the consent of a country’s people based on the consensus of Law and with
the goal of providing those opportunities and preventing that chaos 4. Good government must
build solidarity between individuals and create the social bonds essential to form a society.
Those that act against these social bonds, this common interest of the social group, can be
called tyrants, a term we get from the ancient Greek5. One of the functions of a civil state is
to provide equitable and fair legal procedures and to guarantee liberties and rights. The only
way to achieve this goal is to ensure that all living in a civil state must have access to an
equal, fair,6 and predictable set of procedures prescribed by codified and stable law.
Both the United States and Brazil provide these legal safeguards by ensuring due
process of law, equality, broad access to justice, the right to judicial review Therefore, as
civil states, both the United States and the Brazilian Constitutions regulate the judicial branch
and its procedure to guarantee principles of due process of law; equality; broad access to
justice; the right to judicial review;7 , and the prevalence of the Federal Constitution.
The United States disposes of this subject in section 02, Article II of the Constitution.
There are dispositions about it at the Constitution's Amendments as well8. The Brazilian
Constitution provides equivalent guidance about it in its fifth article when establishing the

4

Cicero. The Republic and the Laws. cit. by Saint Augustine. The City of God: part. I Trad. Oscar Paes Leme,
Ed. Vozes, Petropolis, RJ, Brazil (2012) p. 107
5
Id. p. 107
6
U.S. Constitution, amendments V and VII. (Mar. 01 2020, 09: 49 AM) Available at: U.S. Senate: Constitution
of the United States
7
In the United States, Marbury v. Madison (1803) is one of the pioneering cases that confirmed the principle of
Judicial Review. In Brazil, the fifth article of the federal Constitution order some of the judicial principles, like
the right to Contradictory and Broad Defense. The right to judicial review is also regulated by the articles 95 –
102 of the Federal Constitution.
8
U.S. Constitution, amendments IV to VIII (Mar. 01 2020, 09: 44 AM) Available at: U.S. Senate: Constitution
of the United States
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system for protecting civil rights. In this moment, it is interesting to remember what
Montesquieu9 wrote:
There is this difference between the nature of the government and its principle: its
nature is that which makes what it is, and its principle that which makes it act.
The one is its particular structure, and the other is the human passions that set it in
motion.
2. THE JUDICIAL POWER
Both Brazilian and American Constitutions place the ability to just the rightness of
their laws in the judicial branch, adopting the separation of power outlined by Montesquieu.10
In each state there are three sorts of powers: legislative power, executive power
over things depending on the right of the nations, and executive power over the
things depending on the civil right. By the first, the prince or the magistrate makes
laws for a time or for always and corrects or abrogates those that have been made.
By the second, he makes peace or war, send, or receives embassies, establishes
security, and prevent invasions. By the third, he punishes crimes of or judge
disputes between individuals. The last will be called the power of judging, and the
former simply the executive power of state.
It is a tripartite model, the executive power is responsible for the administration,
defense, and international relations; the legislative power responsible for enacting rules; and
the judiciary in charge of rule by the laws and judging disputes or criminal acts. In
federations, like these two countries, there are the state or local courts, federal courts, and
superior courts. The highest superior court is the constitutional court, called “supreme court”
in both countries.
Justice Samuel Miller explains that the judicial power is “the power of a court to
decide and pronounce a judgment and carry it into effect between persons and parties who
bring a case before it for decision.”

11

In the United States, this power is derived from the

9

Charles de Secondat, Baron de Montesquieu. The Spirit of the Laws. (Anne Cohler, Basia Miller, Harold Stone,
trans. Ed. Cambridge University Press (1997)) (1748) p. 21
10
Id. Pg. 156
11
Justice Samuel Miller, On the Constitution 314 (1891) in Cong. Rsch. Serv., Constitution of the United States:
Analysis and Interpretation, https://constitution.congress.gov Judicial Vesting Clause: Doctrine and Practice |
Constitution Annotated | Congress.gov | Library of Congress (Feb. 28, 2020, 10:20AM)
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federal constitution, which gives Congress the power to create the inferior courts.12 Pursuant
to this power, Congress enacted the Judicial Act of 1789 creating the federal Court of
Appeals and District Courts.13
The Supreme Court in Brazil has both original and appellate competence. Article 102
of the Federal Constitution vests original jurisdiction in the Supreme Court. Articles 48, IX
provides that the creation and organization of second and first of federal and state courts is a
subject exclusive to the Congress.14 There are three major federal laws organizing the judicial
power in Brazil: The Statute of the Judiciary,15 the Statute of the Public Prosecutors16 and the
Statute of the Bar Association of Brazil.17 In both countries, the Federal Supreme Court is
responsible for the uniformity of the decisions of the inferior courts and maintenance of the
application of the Constitutional dispositions.

3. THE JUDICIARY IN THE AMERICAN AND BRAZILIAN CONSTITUTIONS
It is appropriate to remember Montesquieu’s18 words about the judicial function,
essential to defend and maintain the functions of the State:
The power of judging should not be given to a permanent senate but should be
exercised by persons drawn from the body of people at certain times of the year in
the manner prescribed by law to form a tribunal which lasts only as long as
necessity requires. (…) one fear the magistracy, not the magistrates. (…) Further,
12

Constitution of the United States. Article III. Section 1. The judicial Power of the United States shall be vested
in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.
The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall,
at stated Times, receive for their Services, a Compensation, which shall not be diminished during their
Continuance in Office. Available at Article III | Browse | Constitution Annotated | Congress.gov | Library of
Congress (Mar. 30, 2021, 6:20 PM)
13
United States Government. The Judiciary Act - transcript (Mar. 30, 2021 6:24 PM), available at Our
Documents - Transcript of Federal Judiciary Act (1789)
14
Brazil, Emenda Constitucional n. 69 (2012) Planalto (Mar. 01,2021 11:36 AM), available at
http://www.planalto.gov.br/ccivil_03/Constituicao/Emendas/Emc/emc69.htm#art4
15
Brazil, Lei Orgânica da Magistratura. Lei Complementar n. 35(1979) (Mar. 01,2021 11:49 AM) available at
Lcp35 (planalto.gov.br)
16
Brazil, Organização e atribuição do Ministério Público da União. Lei Complementar de 75 (1993)(Mar.
01,2021 11:53 AM) available at Lcp75 (planalto.gov.br)
17
Brazil, Estatuto da Advocacia e da Ordem dos Advogados do Brasil. Lei Federal 8.906(1994) (Mar.01,2021
11:51) available at AbrirPDF (oab.org.br)
18
Charles de Secondat, Baron de Montesquieu. The Spirit of the Laws. (Anne Cohler, Basia Miller, Harold
Stone, trans. Ed. Cambridge University Press (1997)) (1748), pg. 158-159
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the judges must be of the same condition as the accused, or his peers, so that he
does not suppose that he has fallen into the hands of the people inclined to do him
violence.
Being part of the supreme court is a task of high responsibility and importance. The
procedures for electing supreme court justices varies between the two countries.

4.THE AMERICAN CONSTITUTION
The American Constitution's final text was finished in 1787.19 The delegates of the
independent states met in 1787 to write the Constitution in effect today and established the
three branches of government with a system of checks and balances between them. It shared
the power among the Union, the people, and the states.20
The objective of the Constitution of the United States is stated in its preamble. It
declares that it is the people's choice to enter the social contract and establishes the political
organization of the federal government, characterized by limited powers and federalist
states21. It is the oldest written national Constitution demonstrating a remarkable stability22. It
is concise, having only seven Articles and 27 Amendments. Much of its language is
straightforward, although there has been much debate about how some terms should be
interpreted.23

19

See Paul B. Skousen. How to read the Constitution & The Declaration of Independence. Published by Izzard
Ink, Utah (2017) p.07.
20
Id. p.42
21
Toni Jaeger-Fine. Mastering the U.S. Legal System. Ed. Jaeger-Fine Publishing, New York (2015) p.02
22
“Despite of the stability of the Constitution, the founding fathers weren’t happy with its text when they signed
it. The Constitution’s friends were not satisfied with the document, either. “No man`s ideas were more remote
from the plan than mine were known to be”, Alexander Hamilton announced to the Convention on the day he
signed the Constitution. James Madison confided to Thomas Jefferson “that the plan should it be adopted, will
neither effectually answer its national object nor prevent the local mischiefs which everywhere excite disgust
against the state governments.” In Charles R. Kesler. Introduction. The Federalist Papers. Ed. Signet Classics,
Penguin Group, USA (2003) pg. vii
23
See Alex Shaskevich, New Stanford research reexamines the story of the U.S. Constitution’s creation. In
Stanford news(Oct.22,2018) (Feb.28, 2021 10:57 AM) Available at: New Stanford research reexamines U.S.
Constitution’s story | Stanford News
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The judicial power is regulated by Article 3 of the U.S. Constitution, which
establishes the Supreme Court and gives Congress the responsibility to set up lower courts as
needed.
Article III, Section 1 sets up the courts' judicial power organization, behavior, and
compensation for the Judge's services. Section 2 establishes rules of necessary procedure and
judges' authority over federal employees and rulers. Section 3 presents rules about treason,
war, and punishment.

5. THE BRAZILIAN CONSTITUTION
A Constitutional Assembly wrote the current Brazilian Constitution, which was
published on October 5, 1988. Before it, Brazil had other constitutions,24 all of which were
revoked because of changes in the political system.
The Brazilian Constitution is long, technical, and detailed, in contrast to the United
States model. It has 250 Articles in its main body, 100 Articles in its transitional
constitutional provisions, and 108 Amendments. This last number is subject to expansion. It
is named “The Citizen Constitution” because it safeguards several civil rights in its body, in
addition to regulating the power of the states and their procedures.25 These safeguards are
called constitutional promises and warranties.

24

The first Federal Constitution in Brazil was the Imperial Constitution, in 1824, when Brazil became
independent from Portugal. The second was the Constitution of 1891, when Brazil became a Republic. The third
was enacted in 1934 when the political system underwent a drastic change. The fourth Constitution was a
dictatorial one in 1937 when the President in charge rearranged the political forces to embrace his changes.
Then, he lost power, and in 1946 we had the fifth Constitution. In 1964 Brazil had a military revolution, and this
new group enacted the sixth Constitutional Act on September 9th, 1964, which worked for three years
regulating the Federal Power exercise, regulating the Federal Constitution. In 1967 the seventh Constitution was
enacted, based on that of 1937. Later, the military government wrote several Constitutional Acts to regulate and
change it. In 1985 the Democratic Government was restored, and in 1988 the eight and current Constitution was
enacted. In José Afonso da Silva. Curso de Direito Constitucional Positivo. Malheiros Ed.,32ª ed. São Paulo,
2008. P. 77-90
25
In a translation of the words of the president of the National Constituent Assembly, Ulysses Guimarães: “The
Constitution is certainly not perfect. It confesses it by itself when admitting a reform. If you want to disagree,
yes. Diverge, yes. Disobey it, never. Contradict it, not under any circumstance. A traitor to the constitution is a
traitor to the motherland.” Ulysses Guimarães, Integra do discurso do Presidente da Assembleia Nacional
Constituinte. (1988) Câmara dos Deputados do Brasil (Feb.25,2021 08:00AM) Available at
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One of Brazil’s most famous jurists classified the constitution as formal, written,
dogmatic, popular, and rigid.26 It is a formal and rigid Constitution because it is a document
solemnly established by the constituent power and can only be modified by unique processes
and formalities set therein. It is dogmatic because it embraces some fundamental rules for the
State, which embrace not only political rules but also juridical concepts that are contemporary
and important to the State. It is popular because it originated from “Constitutional Deputies” representatives elected also to write the Constitution.

6. THE JUDICIAL POWER IN THE AMERICAN CONSTITUTION
In the United States, the function of federal judge is established by Article III, section
1 of the Constitution: “The judges, both of the supreme and inferior courts, shall hold their
offices during good behavior, and shall, at stated times, receive for their services, a
compensation, which shall not be diminished during their continuance in office.”
Article III also provides guarantees for judicial independence. Supreme Court Justices
are appointed by the President and approved by the Senate. As a matter of constitutional law,
it is not necessary to be an American citizen to become a Supreme Court Justice. The term of
a Supreme Court Justice is life. The presiding judge in the Supreme Court is the Chief
Justice. This person is appointed as Chief Justice and remains like this until the end of her or
his mandate.27. Any justice may be removed if they are convicted following an impeachment.
The Justice Act of 1789 established the federal judicial system of the United States.
Section 8 declares the judges need to swear an oath upon taking their office. The oath was the
https://www.camara.leg.br/radio/programas/277285-integra-do-discurso-presidente-da-assembleia-nacionalconstituinte-dr-ulysses-guimaraes-10-23/
26
Id. Pg. 40
27
An example of a discussion related to this theme is: “Vacancy in office of Chief Justice; disability. Whenever
the Chief Justice is unable to perform the duties of his office or the office is vacant, his powers and duties shall
devolve upon the associate justice next in precedence who is able to act, until such disability is removed, or
another Chief Justice is appointed and duly qualified.” Judiciary and Judicial Procedures. 28 U.S. Code § 3
(1926) Available at: 28 U.S. Code Chapter 1 - SUPREME COURT | U.S. Code | US Law | LII / Legal
Information Institute (cornell.edu) (JAN 23, 2020. 11:56 AM)
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same from 1789 until 1990. In 1990 came the Judicial Improvement Act that changed the
text.28 The other oath is the Constitutional Oath, determined by article IV of the Constitution.
It is mandatory that all federal officers swear to obey the Constitution 29.

7. SELECTION OF U.S. SUPREME COURT JUSTICES
The U.S. Constitution and the Judicial Act of 1789 prescribe the process for choosing
a Supreme Court judge. The Supreme Court of the United States was established by the
United States Constitution and the Judiciary Act of 1789, and first assembled in 1790.
Section 1 of Article III of the Federal Constitution provides that the Judicial Power is
vested in the Supreme Court. Inferior courts are to be created by Congress.30 The original
jurisdiction of the Supreme Court is derived from the Constitution; its constitutional appellate
jurisdiction is codified in laws enacted by the Congress.31
Section one of Article III also provides for tenure of federal judges. Supreme Court
and inferior court judges can stay in their offices unless convicted following an
impeachment.32 It means a lifelong mandate, thought to avoid removal for political reasons

28

The Supreme Court website says the new Judicial oath is described at 28 U. S. C. § 453, and says: “I,
_________, do solemnly swear (or affirm) that I will administer justice without respect to persons, and do equal
right to the poor and to the rich, and that I will faithfully and impartially discharge and perform all the duties
incumbent upon me as _________ under the Constitution and laws of the United States. So, help me God.”
Available at: Supreme Court of the United States. Oaths.
https://www.supremecourt.gov/about/oath/oathsofoffice.aspx (JAN 24,2020 12:20 PM)
29
According to the Supreme Court page, the Constitutional oath has the following dispositions: “ I, _________,
do solemnly swear (or affirm) that I will support and defend the Constitution of the United States against all
enemies, foreign and domestic; that I will bear true faith and allegiance to the same; that I take this obligation
freely, without any mental reservation or purpose of evasion; and that I will well and faithfully discharge the
duties of the office on which I am about to enter. So, help me God.” Supreme Court of the United States. Oaths.
https://www.supremecourt.gov/about/oath/oathsofoffice.aspx (JAN 24,2020 12:25 PM)
30
The Constitution of the United States Printed by Joint Committee on Printing.26th ed. (2019) p.12.
31
Cong. Rsch. Serv., Constitution of the United States: Analysis and Interpretation,
https://constitution.congress.gov (Feb. 28,02, 2021) Cong. Rsch. Serv., ArtIII.S1.2.1.1 Good Behavior Clause:
Overview. Available at: Good Behavior Clause: Overview | Constitution Annotated | Congress.gov | Library of
Congress.
32
“The only Justice to be impeached was Associate Justice Samuel Chase in 1805. The House of
Representatives passed Articles of Impeachment against him; however, he was acquitted by the Senate.” In
Supreme Court of the United States. F.A.Q. About the Court. (Feb,28 2021 21:40PM) Available at Frequently
Asked Questions: General Information - Supreme Court of the United States.
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and to preserve their independence. Also, by this clause their salary is irreducibility of salary.
This is another tool to maintain the balance, avoiding external pressure on federal judges.33
The First Judiciary Act, a federal law passed in 1789, set the number of federal
judges. This act set the number of justices at six, one Chief Justice and five Associate
Justices. In 1869 a new Judiciary Act fixed the number of justices at nine. Today, there are 9
Supreme Court Justices, one of whom is nominated to be the Chief Justice.
The Supreme Court Justice does not need to have a Law diploma, and there is no
maximum or minimum age to become one. Nevertheless, as a matter of historical fact, all
Justices have been trained in law, although some were self-taught, as Justice James F. Barn
(1941-1942). 34
The process to become a Supreme Courte Justice has three significant steps. First, the
President of the United States nominates a candidate for a vacant place on the Court. The
second is the examination by the Senators. After that, the Senate votes by simple majority to
elect Justice.
They have a discretionary power to receive or not the appeals that are not from their
original competence. This possibility is called to grant certiorari. The Court receives
between 7000-8000 petitions per year, asking for Certiorari. They only accept around 80
petitions to analyze35.This is a highly significant difference from Brazil`s Court.

8. JUDICIAL ELECTION OF A MINISTER OF THE SUPREME COURT IN
BRAZIL
The Supreme Court of Brazil has nationwide jurisdiction. As in the U.S., it is the
major Court of the judiciary system. The Brazilian Supreme Court rules in an integrated

33

Id.
Supreme Court of the United States. F.A.Q. About the Court. (Feb,28 2021 21:40PM) Available at Frequently
Asked Questions: General Information - Supreme Court of the United States.]
35
Id.
34
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system with the federal and state judiciaries, which are subordinated to the Supreme Court
and rule in local cases or that do not implicate the Federal Constitution. The Brazilian Federal
Constitution, in its article 101, establishes that the Supreme Court has 11 Judges, called
Ministers of the Supreme Court. Ministers must be more than 35 years of age and less than
65, with remarkable knowledge and impeccable reputation. Ministers can serve until their 75º
anniversary36, when they can be compulsorily retired37
Supreme Court ministers must be Brazilian-born citizens.38 A candidate to serve as a
Supreme Court Minister is nominated by the President of the Republic. A nominee must be
approved by most of the Senate in a public hearing.
One of the Constitutional rules for the candidate is to have “remarkable juridic
knowledge39” a qualification that has been given several interpretations over the years.
Former Brazilian President Temer said: “…the candidate must have graduation in Law to
fully understand the matters of the court. One only can be remarkable at the juridical area if
she or him have already had experience on it.40”
The process for choosing a Supreme Court Justice of Brazil is very similar to the
United States. The President of the Republic must nominate a candidate. This person will
have to go to the Senate to be questioned by the Senators.
The original competence of the Supreme Court is listed in article 102, I of the
Constitution. These competencies include analyzing as second instance constitutional actions

36

The dispositions about retirement, mandate, among others, are in article 93 of the Constitution and
Complementary Law number 35, enacted in 1979.
37
The dispositions about retirement, mandate, among others, are in article 93 of the Constitution and
Complementary Law number 35, enacted in 1979.
38
Article 12, §3 of the Brazilian Federal Constitution states that President and Vice-President of the Republic,
President of the National Deputies Chamber, the President of the Senate, Ministers of the Supreme Court,
member of the diplomatic career, army forces, Minister of the Defense can only be Brazilians by birth
39
Brazil. Brazilian Federal Constitution. Article 101 (Apr 11, 2021, 16:19) Available at ConstituicaoCompilado (planalto.gov.br)
40
Michael Temer. Elementos do Poder Judiciário. Ed. Malheiros editores. 24ªed. 5th print. (2019) p. 178
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such as Habeas Corpus, warrant security, habeas data and injunction warrant and alleged
political crimes in the Executive Power.41
On appeal, the Brazilian Supreme Court can rule over questions that have
constitutional importance, according to article 102, III.42 The Brazilian Federal Constitution,
in its article 101, establishes that the Supreme Court has 11 Judges, called Ministers of the
Supreme Court. Ministers must be more than 35 years of age and less than 65, with
remarkable knowledge and impeccable reputation. Ministers can serve until their 75º
anniversary43, when they can be compulsorily retired44
Supreme Court ministers must be Brazilian-born citizens.45 A candidate to serve as a
Supreme Court Minister is nominated by the President of the Republic. A nominee must be
approved by most of the Senate in a public hearing.
The process for choosing a Supreme Court Justice of Brazil is very similar to the
United States. The President of the Republic must nominate a candidate. This person will
have to go to the Senate to be questioned by the Senators.
In one of the key differences from the United States model, the Supreme Court of
Brazil does not have the discretionary power to choose its cases. In 2006 alone, the Supreme
Court had one hundred and fifty thousand cases to judge on the merits. By the end of
February 2021, it already received twenty and six thousand, two hundred and eighty-seven
lawsuits.46 It is an enormous difference from the U.S. Supreme Court, which as indicated

41

Supremo Tribunal Federal. Institucional. Publ. Jan, 2019. (Mar., 01 2021 12:19 PM) Available in Supremo
Tribunal Federal (stf.jus.br)
42
Brazil. Constituição República Federativa do Brasil de 1988 [CONSTITUTION] Sep. 22, 1988, (Braz.).
(emphasis added) (trans. added) (Feb 28 2021 16:19) Available at Constituicao-Compilado (planalto.gov.br)
43
The dispositions about retirement, mandate, among others, are in article 93 of the Constitution and
Complementary Law number 35, enacted in 1979.
44
The dispositions about retirement, mandate, among others, are in article 93 of the Constitution and
Complementary Law number 35, enacted in 1979.
45
Brazil. Federal Constitution, art. 12, §3. Available at
http://www.senado.leg.br/atividade/const/con1988/con1988_04.06.1998/art_12_.asp. Last accessed 09.06.2021.
46
Brazil.Relatório de Atividades do STF em anos anteriores, Evolution of the historic acquis. Updated in Feb.
26,2021 (Feb 28, 2021 16:53) Available at Histórico (stf.jus.br)
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above has discretionary jurisdiction over most of its docket and selects fewer than 100 cases
per year to review on the merits.

9. CONCLUSION
Political liberty in a citizen is that tranquility of spirit which comes from the
opinion each one has of his security, and in order for him to have his liberty the
government must be such that one citizen cannot fear another citizen.47
The Social Contract that links a person to her or his civil state has its guarantees. The
citizens gave some of their natural state liberties to safeguard peace, safety, equal judgment,
equal treatment between others when living in society.
Federal constitutions organize political powers. In both the U.S. and Brazil, this
achievement is a historical construction from the Magna Carta and its organization based on
the tripartite model delineated by Montesquieu. Both Brazil and the United States adopt this
organization as civil federative states with tripartite powers.
Incorporating the system of checks and balances of the Tripartite model imagined by
Montesquieu envisions two powers in addition to the judicial power. The Executive Power
give the indication, the Legislative Power comes the approval to the ones that will form the
Supreme Court. In this way, all the powers are linked in an interdependent relationship. This
is a solution that allows independence of the Supreme Court Minister towards any need to
inspect any member of the other powers.
Although the organization of the judicial power is administratively separate in Brazil
and the United States, each country has a unique distribution of competencies. Nevertheless,
both have one Supreme Court responsible for maintaining the Constitutional order.

47

Charles de Secondat, Baron de Montesquieu. The Spirit of the Laws. Translated by Anne Cohler, Basia Miller,
Harold Stone, Ed. Cambridge University Press (1997) p. 157
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No doubt, a Supreme Court Judge has a crucial role in balancing the State's Legal
Rule of Law. Nevertheless, it is interesting to notice how the vital role is regulated by two
federalist states, even though they have similar characteristics and functions.
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FEDERAL ARBITRATION ACT & UNCITRAL MODEL LAW
Mohammed Sweify1

Unlike the Federal Arbitration Act (“FAA”) that provides a framework which is
familiar to American arbitration users, the UNCITRAL Model Law is a balanced
accommodation of the common law and civil law traditions. Certain issues may reflect the
recent developments in both systems that dictate their distinctive features. Organizationally,
this note explores some fine points of comparison between the FAA and the UNCITRAL
Model Law to present some of their distinguishable characteristics including jurisdiction of the
tribunal, arbitrability, vacating arbitral awards, and enforcement of awards.

A.

TRIBUNAL`S JURISDICTION
According to the doctrine of competence-competence, arbitral tribunals can decide their

own jurisdiction.2 The doctrine of competence-competence is clearly referred to in the
UNCITRAL Model Law. As per Article 16 of the Model Law, arbitrators may rule on any
objections to the existence or validity of the arbitration agreements. Arbitrators can do so
without the need to resort to national courts.3 The competence-competence doctrine is a

1

Mohamed Sweify is civil and common law-trained attorney who is Doctor of Juridical Science (SJD) at Fordham
Law School. He has civil and commercial practice in the areas of international commercial and investment
arbitration. He also gives classes at the Legal English Institute. Also, he is a member of the Egyptian Bar
Association and the New York Bar Association.
2
Alan Redfern & J. Martin Hunter, REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION, 596 (2009).
3
“’Kompetenz-Kompetenz’ means that the arbitral tribunal may independently rule on the question of whether
it has jurisdiction, including any objections with respect to the existence or validity of the arbitration agreement,
without having to resort to a court. Separability means that an arbitration clause shall be treated as an agreement
independent of the other terms of the contract. As a consequence, a decision by the arbitral tribunal that the
contract is null and void shall not entail ipso jure the invalidity of the arbitration clause.” Explanatory Note by
the UNCITRAL Secretariat on the Model Law 7, http://www.uncitral.org/pdf/english/texts/arbitration/mlarb/MLARB-explanatoryNote20-9-07.pdf.
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translation of the separability doctrine which treats the arbitral clause independently from the
main contract embodying that clause. As such, the invalidity of the main underlying contract
that embodies the arbitral clause does not necessarily entail the invalidity of the arbitral clause.
In other words, arbitrators derive their power to decide the validity of the agreement from the
arbitral clause that is included in that agreement.
Unlike the UNCITRAL Model Law, the FAA does not explicitly refer to the principle
of Competence-Competence. Although the principle of competence-competence is not
expressly referred to in the FAA, the U.S. courts have provided for that principle by recognizing
the arbitrators’ inherent powers to decide their own jurisdiction in many instances 4 subject to
subsequent judicial review.5
Accordingly, it can be said that the FAA, through the judicial applications, and similar
to the UNCITRAL Model Law, recognize the principle of competence-competence. In other
words, arbitrators under the FAA and the UNCITRAL Model Law can decide their own
jurisdiction without the need to resort to national courts.
B.

ARBITRABILITY
The language of the arbitral clause is significant in determining the scope of the

arbitration agreement and the arbitrability of the claims. This in turn should determine the scope
of the arbitrators’ powers over the parties and the subject matter of the dispute. Article
34(2)(a)(iii) of the UNCITRAL Model Law reads
An arbitral award may be set aside by the court specified in article 6 only if: (a)
the party making the application furnishes proof that: (iii) the award deals with a
dispute not contemplated by or not falling within the terms of the submission to
arbitration, or contains decisions on matters beyond the scope of the submission
to arbitration, provided that, if the decisions on matters submitted to arbitration
can be separated from those not so submitted, only that part of the award which
contains decisions on matters not submitted to arbitration may be set aside.

4
5

Gary B. Born, INTERNATIONAL COMMERCIAL ARBITRATION, 1060 (2014).
Id. at 1061. First Options of Chicago, Inc. v. Kaplan 514 U.S. 938, 942 (U.S. S.Ct. 1995).
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As such, the wording of the arbitration agreement may impact the scope of the
arbitrator’s powers to decide the dispute. Exceeding the scope of the arbitration agreement may
affect the post award stage. For instance, the words “arising out of” are often given a broad
meaning, which usually embraces all disputes capable of being submitted to arbitration6
including claims of fraud, negligence,7 or antitrust claims which have been considered
arbitrable by the majority of the Model Law countries.8 Similarly, the words “relating to” are
usually given a broad ambit of the types, or categories, of matters to be decided by arbitration.9
Accordingly, the inclusion of similar languages to the arbitration agreement would open the
door to include different claims to be governed by that arbitration agreement as long as these
claims are arbitrable in the arbitral seat. The interpretation rules of the Model Law would
support that view.10
Unlike the UNCITRAL Model Law, the FAA does not expressly address the
arbitrability issue.11 Nevertheless, the U.S. courts have recognized the arbitrability of some
claims such as antitrust claims if they have arisen from international transactions.12 In
Mitsubishi,13 the U.S. Supreme Court found that “the language ‘related to’ must be read

6

See Ethiopian Oilseeds Pulses Export Corp v Rio Del Mar Foods Inc [1990] 1 QB 86, Hirst J (at 97). See,
Empresa Exportadora de Azucar v. Industria Azucarera Nacional SA, The Playa Larga & The Marble
Island [1983] 2 Lloyd’s Rep. 171 (English Ct. App.).
7
Born, supra note 3, at 1358. Kuklachev v. Gelfman, 600 F.Supp.2d 437, 463 (E.D.N.Y. 2009) (“fraud and
conversion claims do relate to the contract, and must be arbitrated”).
8
Emmanuel Gaillard and John Savage (eds.), FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL
ARBITRATION, 342-43 (1999).
9
See Australia No. 24, Origin Energy Resources Limited (Australia) v. Benaris International N.V. (Netherlands
Antilles), Woodside Energy Limited (Australia), Supreme Court of Tasmania, 1144/2001, 22 November 2002.
10
Article (2A) of the Model Law states “(1) In the interpretation of this law, regard is to be had to its
international origin and to the need to promote uniformity in its application and the observance of good faith. (2)
Questions concerning matters governed by this Law which are not expressly settled in it are to be settled in
conformity with the general principles of which this Law is based.”
11
Born, supra note 3, at 963-964. See also, Valero Refining, Inc. v. M/T Lauberhorn, 813 F.2d 60, 62-63 (5th
Cir. 1987) (RICO); and Costco Wholesale Corp. v. AU Optronics Corp. (In re TFT–LCD (Flat Panel) Antitrust
Litg.), 2011 WL 4017961 (N.D. Cal.). § 10(4) of the FAA (discussing the scope of arbitrator’s authority).
12
Born, supra note 3, at 964-966. “Virtually all other national court decisions are to the same effect, and have
resulted in decisions holding that a wide range of mandatory law claims are arbitrable, including antitrust.” Id. at
951.
13
Id. at 975. It was also held that “the phrase “arising out of or relating to” is a “broad” clause, which
encompasses “all disputes having a significant relationship to the [parties’ underlying contract] regardless of
whether those claims implicated the terms of the consulting agreement.” See Am. Recovery Corp. v.
Computerized Thermal Imaging, 96 F.3d 88, 93 (4th Cir. 1996).
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broadly, to encompass any matter that touches the contractual relationship between the parties,
including antitrust claims which relate to the parties’ relationship even if they exist outside of
the parties' contractual relationship.”14
Accordingly, there appears to be a similar approach between the Model Law and the
American courts in broadly interpreting the scope of the arbitration agreements and extending
the arbitrability to claims such as antitrust claims if the language of the arbitration agreement
is broad enough to cover these claims.

C.

VACATUR OF ARBITRAL AWARDS
According to Article 34(2)(a)(i) of the UNCITRAL Model Law, an arbitral award may

be set aside if the arbitration agreement is invalid.15 In addition, Article 16(1) of the
UNCITRAL Model Law in par reads “. . . an arbitration clause which forms part of a contract
shall be treated as an agreement independent of the other terms of the contract. A decision by
the arbitral tribunal that the contract is null, and void shall not entail ipso jure the invalidity of
the arbitration clause.”16
As discussed earlier, the doctrine of separability dictates that the arbitration clause
constitutes a separate agreement from the main contract.17 Even if the main contract is not
enforceable, the separability doctrine shields the arbitration agreement from that
unenforceability unless there is a reason for not enforcing the arbitration agreement itself. In
that case, the arbitral award may not be annulled under Article 34(2)(a)(i) of the Model Law
unless the arbitration agreement itself is non-existent or invalid.18 Similarly, if the underlying
14

See Nokia Corp. v. AU Optronics Corp. (In re TFT-LCD (Flat Panel) Antitrust Litig.), 2011 U.S. Dist. LEXIS
72389, at 34.
15
Article 34(2)(a)(i) of the UNCITRAL Model Law reads “An arbitral award may be set aside … only if: (a) the
party making the application furnishes proof that: (i) … the arbitration agreement … is not valid . . .”
16
See https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/06-54671_Ebook.pdf. See also UNCITRAL
Arbitration Rules art. 23(1).
17
Redfern & Hunter, supra note 1, at 125-26.
18
Born, supra note 3, at 3190. The presumption of separability applies fully in the context of annulment
proceedings under Article 34 of the Model Law.
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contract was procured by fraud, this should not affect the validity of the procured award that
was based on a valid arbitration agreement.19
Unlike the UNCITRAL Model Law, the separability doctrine is not covered by the
FAA. However, the doctrine of separability was affirmed by the U.S. Supreme Court in Prima
Paint,20 in which the court held that under the FAA “a claim of fraud in inducement of an entire
contract should be referred to arbitration, in the absence of any evidence that contracting parties
intended to withhold that issue from arbitration.”21
Accordingly, the invalidity of the underlying contract does not necessarily affect the
validity of the arbitration agreement and therefore cannot constitute a ground for annulling the
arbitral award under the FAA,22 as long as the arbitration agreement itself is valid.

D.

PUBLIC POLICY
Article 34(2)(b)(ii) of the Model Law provides for public policy as a ground for

annulment of arbitral awards. The public policy ground of annulment is modeled mostly on the
public policy ground for refusing to enforce an arbitral award in Article V (2)(b) of the New
York Convention.23 Nonetheless, the public policy ground for annulling or refusing to enforce
the arbitral award is largely given a restrictive interpretation,24 and apply mostly where the

19

Id. at 3190-91 (“An award cannot be annulled on the grounds that the arbitrators incorrectly decided that the
parties’ underlying contract was invalid, unenforceable, or illegal; those claims do not concern the validity,
enforceability, or existence of the arbitration agreement itself, and therefore are not grounds for annulment
under Article 34(2)(a)(i) of the Model Law or comparable provisions of other legislation. That conclusion
applies, among other things, to claims that the underlying contract was procured by fraud”).
20
Prima Paint Corporation v Flood & Conklin Mfg Co, 388 US 395, 402 (1967).
21
Julian D. M. Lew, Loukas A. Mistelis, et al., COMPARATIVE INTERNATIONAL COMMERCIAL ARBITRATION,
212 (2003). See also N.J. Bldg Laborers Statewide Benefits Fund v. Am. Coring & Supply, 341 F.Appx. 816,
820 (3d Cir. 2009).
22
Born, supra note 3, at 3193.
23
UNITED NATIONS COMM’N ON INT’L TRADE LAW, NEW YORK CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS art. V (1958) (“Recognition and enforcement of an arbitral
award may also be refused if the competent authority in the country where recognition and enforcement is
sought finds that: . . . (b) The recognition or enforcement of the award would be contrary to the public policy of
that country”).
24
Corporación Transnacional de Inversiones SA de CV v. STET Int’l SpA, (1999) 45 O.R.3d 183, (Ontario
Super. Ct.).
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award may violate the forum state’s “most basic notions of morality and justice.”25
Under the FAA, the situation may differ. Although the FAA provides for no statutory
basis for vacating arbitral awards on public policy grounds, it is well-settled that the public
policy ground for vacating an arbitral award does exist even with narrow applications. 26 The
U.S. courts adopt a supportive approach to commercial disputes involving foreign entities and
generally enforce arbitration agreements with international dimensions even if they may appear
to contradict the local laws.27 This understanding is supported by the Supreme Court decision
in Mitsubishi where it confirmed the arbitrability of the antitrust claims28 and whether
arbitrators took “cognizance of the antitrust claims and actually decided them.”29
As such, it can be said that under the FAA, the grounds of domestic public policy may
be inapplicable where the parties’ claims include an international dimension. In these cases,
national courts, in general, may most likely subordinate domestic policy that may limit the
arbitrability of some commercial claims to the international policy that may favor arbitrating
those claims.30 Accordingly, public policy as a ground for vacating the arbitral award may not
be sufficient unless the legitimate interests of the local laws were not observed by the arbitrators
in producing their award or if the award produced results that the parties could not have directly
agreed upon.31

E.

ENFORCEMENT OF ARBITRAL AWARD
The process of confirming an arbitral award transfers the arbitral award into a court

25

MGM Prods. Group, Inc. v. Aeroflot Russian Airlines, 573 F. Supp. 2d 772, at 775.
Born, supra note 3, at 3313.
27
Redfern & Hunter, supra note 1, at 658.
28
See, Born, supra note 3, at 661. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 638
(U.S. S.Ct. 1985).
29
Lindo v. NCL (Bahamas), Ltd, 652 F.3d 1257, 1267 (11th Cir. 2011); Baxter Int’l, Inc. v. Abbott Labs., 315
F.3d 829, 832 (7th Cir. 2003).
30
Jill A. Pietrowski, Comments, Enforcing International Commercial Arbitration Agreements—Post- Mitsubishi
Motors Corp. v. Soler ChryslerPlymouth, Inc., 36 AM. U. L. REV. 57, 60 (1986).
31
Born, supra note 3, at 3313-14.
26
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judgment.32 Generally, the United States has a strong policy to support arbitration in general
and enforcement of foreign arbitral awards in particular. As a consequence of this strong policy,
the U.S. courts limit the judicial review of the foreign arbitral awards to only “substantially
circumscribed.”33 This limited scrutiny limits the enforcing court to “narrowly construe the
defense that a party was ‘unable to present its case,”34 consider the foreign annulment judicial
decision of an arbitration award “not against public policy,” and gives the court a leeway to
confirm and enforce annulled awards in the United States.35 Put clearly, “principal purpose for
acceding to the [New York] Convention was to encourage the recognition and enforcement of
commercial arbitration agreements in international contracts.” 36
Generally, once an arbitral award is issued, it is subject to two systems of control; the
country of origin and the country of enforcement.37 Within the United States, the FAA should
be the default governing law for any foreign arbitral award that is sought to be enforced in the
U.S. and the enforcement proceedings should be pursued before federal courts.38 If the
enforcement of the award is sought in the U.S. and the forum country where the award is issued
is a party to the Inter-American Convention on International Commercial Arbitration,39
Chapter 3 (§ 304) of the FAA should apply.40

32

RZS Holdings AVV v. PDVSA Petroleos S.A., 598 F.Supp.2d 762, 765 (E.D.Va.2009).
Patten v. Signator Ins. Agency, Inc., 441 F.3d 230, 234 (4th Cir.2006).
34
Parsons & Whittemore Overseas Co. v. Societe Generale de L’Industrie du Papier, 508 F.2d 969, 975 (2d
Cir.1974).
35
Matter of Arbitration of Certain Controversies Between Getma Int’l & Republic of Guinea, 191 F. Supp. 3d
43 (D.D.C. 2016), aff’d sub nom. Getma Int’l v. Republic of Guinea, 862 F.3d 45 (D.C. Cir. 2017).
36
Steel Corp. of Philippines v. Int’l Steel Servs., Inc., 354 Fed.Appx. 689, 694 (3d Cir.2009).
37
Ray Y. Chan, The Enforceability of Annulled Foreign Arbitral Awards in the United States: A Critique of
Chromalloy, 17 B.U. INT’L L.J. 141, 188 (1999).
38
9 U.S.C.A. § 203. The FAA uses the term “confirmation,” rather than “recognition” or “enforcement,” to
describe the process through which a court converts an arbitral award into a court judgment. 9 U.S.C.A. § 207
reads “any party to the arbitration may apply for an order confirming the award as against any other party to the
arbitration. The court shall confirm the award unless it finds one of the grounds for refusal or deferral of
recognition or enforcement of the award specified in the NY Convention.”
39
Inter-American Convention on International Commercial Arbitration art. 4, Jan. 30, 1975, O.A.S.T.S. No. 42,
1438 U.N.T.S. 245 [hereinafter Panama Convention]. A list of the parties to the Inter-American Convention
(“Panama Convention”) is available at http://www.oas.org/juridico/english/Sigs/b-35.html.
40
The FAA mandates that the court shall enforce the award unless it finds one of the grounds for dismissal
specified in the Panama Convention.
33
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If the forum country is not a party to the Inter-American Convention on International
Commercial Arbitration but a signatory to the New York Convention,41 the enforcement of the
arbitration agreement and the arbitral award should be governed by the FAA and the New York
Convention. Presumptively, the New York Convention establishes an affirmative obligation to
recognize, not to deny, foreign awards.42 A representative example of the pro-enforcement
policy of foreign arbitral awards adopted by U.S. courts is the enforcement of annulled awards,
albeit in “extraordinary circumstances.”43
Pursuant to article 36 (1)(a)(i) of the Model Law, in order to enforce an award, the
arbitration agreement should be valid under the law of the country where the award is made.
Further, article II (1, 2) of the New York Convention requires the arbitration agreement to be
written and considers that the exchange of letters or telegrams is an agreement in writing. The
2006 revised version of the Model law went one step further than New York Convention in
article 7 (4) which states clearly that electronic mail communication between the parties
qualifies as an arbitration agreement in writing. There are many reported cases ruling that an
exchange of communications could constitute an agreement in writing.44 Accordingly, the
writing requirement for the arbitration agreement is fulfilled pursuant to Model law and New
York Convention.
Article IV of the New York Convention and Article 35 of the Model Law enumerate
the documents that should be presented to the competent authority for enforcing and
recognizing the arbitral award. Accordingly, as long as the party presents a written application
to court satisfying all conditions under Model Law for recognition and enforcement, the

41

A list of signatories to the New York Convention is available at
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConventionstatus.html.
42
§ 207 of the FAA.
43
Restatement Third § 4-16 illustrated that “some courts have made passing reference to set-aside proceedings
that were fatally flawed or that produced annulments that were other than authentic or that involved local courts
acting contrary to their own law.”
44
Jiangxi Provincial Metal and Minerals Import and Export Corp [China] v. Sulanser Co Ltd / Miscellaneous
Proceedings 887 of 1994, http://www.newyorkconvention1958.org/index.php?lvl=notice_display&id=483.
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enforcing court will most likely recognize and enforce it regardless of the place the award was
rendered.
Pursuant to Article V(b) of the New York Convention and Article 36(1)(a)(ii) of the
Model Law, the parties should have full opportunity to present their cases. Generally, a
tribunal’s denial of any oral hearing, upon request by either party, would constitute a ground
for non-recognition of the award. Nevertheless, if a party does not request a hearing, or fails to
object to tribunal’s refusal to conduct oral hearing, it deems that this party has waived its right
to be heard orally pursuant to Article 4 of the Model Law.45 Similarly, if the institutional rules
give arbitrators the authority to decide whether or not to conduct a hearing, the parties cannot
undermine such discretion.46 Furthermore, courts may reject the argument that due process
were not fulfilled when the arbitral tribunal does not hold oral hearing as long as the
institutional rules that govern the dispute permit such option for the tribunal to discretionally
hold such oral hearing.47

F.

CONCLUSION
As has been already discussed, in the U.S. as a common law jurisdiction, cases remain

an important fixture of the sources of the FAA; they are often the last word of what is the scope
of application of the FAA. This note has presented some fine points where the UNCITRAL
Model Law may meet with the FAA especially with the pro-arbitration policy adopted by the
U.S. courts.

45

Born, supra note 3, at 3511-12. Additionally, pursuant to Article 4 of the UNCITRAL Model law, the party is
deemed to waive his right to object if he has the opportunity to object and did not do so and yet proceeds with
the arbitration.
46
Id. at 3512. UNCITRAL Model Law art. 24(1).
47
Germany No. 84, Not indicated v. Not indicated, Hanseatisches Oberlandesgericht [Hanseatic Court of
Appeal], Bremen, 84, 30 September 1999, p. 645. This award is referred to in Born, supra note 3, at 3512 note
625.
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THE CHALLENGES OF THE IMPLEMENTATION OF THE PARIS AGREEMENT
IN THE UNITED STATES AND COLOMBIA
Paulina Diaz Calle1

INTRODUCTION
The Paris Agreement is considered the roadmap to understanding the international
community’s standing with respect to fighting climate change. The agreements’ purpose is to
reduce carbon dioxide emissions worldwide and have a gradual transition to clean power
production.2 This outstanding goal has been endorsed by many countries, some of which have
already started working on achieving this historical objective.3 However various challenges
have arisen as to the implementation of the agreement. This paper will discuss challenges
surrounding the implementation of the agreement in the United States and Colombia.
Is important to acknowledge that in the past few years we have experienced the effects
of the global environmental crisis. A wide range of environmental problems has emerged.4 Climate
change already has observable ecological and social effects, and its projected impacts could
potentially result in profound changes. Some issues associated with the environmental crisis are not
strictly environmental but are closely related to environmental issues. They include a range of
economic, social, political, and technological issues, such as, population growth, urbanisation,
poverty, food insecurity, diseases, conflict, and displacement.5 For these reasons, amongst
others, the environmental crisis presents an immense challenge to policymakers, organizations

1

Paulina was a Legal English Institute student (Fall 2020). Colombian lawyer graduated from Universidad del Rosario,
Bogotá Colombia (2018). She has focused her studies and job on environment and social issues. She is part of a nongovernmental organization called Pactoxelclima.

United Nations Convention on Climate Change. What is the Paris Agreement? (2020). (Feb. 19, 2021, 19:37
PM) Available at: https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement
3
United Nations Climate Change. Nationally Determined Contributions (2020). (Apr. 3, 2021, 17:28 PM)
Available at: https://unfccc.int/process-and-meetings/the-paris-agreement/nationally-determined-contributionsndcs/nationally-determined-contributions-ndcs#eq-5
4
Earth.org. The biggest environmental Problems of 2020. (2020). (Apr. 3, 2021, 18:15 PM) Available at:
https://earth.org/the-biggest-environmental-problems-of-our-lifetime/
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and individuals, who must find creative responses to these issues, within an overall policy
framework that promotes a sustainable development. Been the Paris Agreement the starting
point of this international roadmap.
Before delving into the legal matters and practical issues that have occurred in the
United States and Colombia in the implementation of the Paris Agreement, it is important to
understand a few basic concepts regarding environmental sustainability and the move toward
the Paris Agreement. The transition to sustainability has been a journey that involves economic,
environmental, social and cultural changes. To achieve true sustainability, governments,
companies, and individuals all must make adjustments. Hence, solutions are extremely
complex; global circumstances demand action from everyone.
The Paris Agreement is the result of almost twenty years of discussions and
negotiations. This agreement, the first global framework to combat climate change, is a crucial
part of the fight to end the rising effects of climate change. When the Paris Agreement was
ratified in October of 2016, 191 Parties out of 197 Parties to the Convention were Parties to the
Paris Agreement.6 Many of which were the greatest producers of greenhouse gases agreed with
the international disposition to reduce their carbon dioxide emissions.7 Countries as the United
States, China and India were willing to reduce their fossil fuels consumption.
The Paris Agreement established a long-term, durable global framework to set the
world on a course to reduce global greenhouse emissions and to accelerate actions needed for
a sustainable low carbon future.8 Its central purpose is to strengthen the global response to the
threat of climate change by keeping a global temperature rise this century below two degrees

6

United Nations Climate Change. Paris Agreement – Status of Ratification. (2021). (Apr. 3, 2021, 18:47 PM)
Available at: https://unfccc.int/process/the-paris-agreement/status-of-ratification
7
United Nations. Enviroment: Paris Agreement. Retrieved from United Nations Treaty Collection. (2015). (Feb.
21, 2021, 20:43 PM) Available at:
https://treaties.un.org/doc/Publication/MTDSG/Volume%20II/Chapter%20XXVII/XXVII-7-d.en.pdf
8
United Nations Convention on Climate Change. Paris Agreement Status Ratification. (2020). (Feb. 19, 2021,
21:24 PM) Available at: https://unfccc.int/process/the-paris-agreement/status-of-ratification
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Celsius above pre-industrial levels and to pursue efforts to limit the temperature increase even
further to 1.5 degrees Celsius.9 Additionally, the agreement aims to increase the ability of
countries to deal with the impacts of climate change and a transparent framework for global
action.
The section that follows sets the stage by recounting the challenges that the
implementation of the Paris Agreement involves. The next section provides an overview of
United States’ and Colombia’s challenges facing the execution of the Paris Agreement. Within
each section, meaning each country, a sub-section, of possible solutions are proposed, taking
in account United States’ and Colombia’s social and political circumstances. The final section
briefly summarizes the discussion and encourages the need of integrated action and multilateral
cooperation that creates an effective policymaking and implementation of the Paris Agreement.
Given the complexity and magnitude of the climate change threat, it is even more important to
address the inseparable relationship between the climate crisis and economic development.
1. CHALLENGES TO THE IMPLEMENTATION OF THE PARIS AGREEMENT
The implementation of the Paris Agreement is enormously challenging, requiring
policy incentives and industrial mobilization. The number of challenges include issues of
governance and institutions, lack of finance and economic resources, the availability of
ecological technologies and know-how, and a lack of scientific data and information.10
One way to overcome these challenges is by incorporating strong institutional
arrangements with effective governance. The success of policy making depends on the capacity
of policymakers to develop and implement actions that address climate change. Consequently,
the success of the implementation would be achieved when its development is integrated and

9

Id.
Kienast, A. Consensus Behind Action: The Fate of the Paris Agreement in the United States of America. (2015).
Carbon & Climate Law Review Vol. 9 No. 4, 314-327.
10
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coordinated across different sectors, geographies and constituencies. Emphasizing that the
climate policymaking must be supported not only by law but by real actions.
The bottom line is that implementing an international agreement is complex, not only
for the legal implications involved, but for the different stakeholders and interests that are at
stake. The dilemma of common and individual interest becomes part of the equation. The
discussion may include the need for policies that would limit some freedoms and rights in order
to protect the environment. These factors need to be understood and taken into consideration
as an obstacle to climate change and the implementation of Paris Agreement. The particularities
of the impediments to consolidate the agreement, would vary from country to country, that is
the reason why we would focus on issues that arose in the United States and Colombia related
to this matter.

2. UNITED STATES
2.1 CHALLENGES OF THE IMPLEMENTATION OF THE PARIS AGREEMENT IN
THE UNITED STATES.
Legal issues surrounding the Paris Agreement started to arise after it was signed. In
signing of the Paris Agreement, the President of the United States at that moment, President
Barak Obama, did not seek Congressional approval. Instead, he called upon his executive
power to make foreign policy which enables the President to enter into agreements without the
advice and consent of the Congress. Some members of Congress believed that the President
had acted beyond his powers under the Constitution and challenged the legality of the
agreement as it applied to the United States. The President argued that United States
Constitution established the foreign power of the Executive branch as the face of the nation to
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the rest of the world, while still balancing the domestic effects that binding foreign agreements
could have by dividing the treaty power between the Congress and the President.11
In order to make the Paris Agreement fully operational, a work program was launched
by the Obama administration to develop modalities, procedures and guidelines. One of these
policies was the Environmental Protection Agency’s (EPA’s) new regulation, the Clean Power
Plan.12 The program set the standards to address carbon pollution from existing power plants
and demonstrated to the global community that the United States was willing to take action to
combat climate change. The program used the Clean Air Act (CAA) to set state-specific carbon
dioxide (CO2) emission reduction targets with an overall nationwide reduction of 32% below
2005 levels by 2030.13 It was part of the United States pledge at the United Nations climate
negotiations held in Paris in December 2015.
After the Clean Power Plan was announced, a group of states and industry groups filed
a lawsuit to halt the implementation of the plan, arguing that it exceeded EPA’s mandate under
the Clean Air Act and violated states’ rights to regulate electrical power. 14 The rule was
challenged in the DC Circuit Court, which rejected the calls for a suspension of the rule. On
February of 2016, the United States Supreme Court issued a stay on the implementation of the
Clean Power Plan. This meant that the Clean Power Plan could be kept on hold through the
review at the DC Circuit Court and extend through review at the Supreme Court if it was
appealed and accepted.15 On 2017, EPA established its intention to review the Clean Power

11

IPCC, Intergovermental Panel on Climate Change. Climate Change 2014: Synthesis Report. (2014). (Feb. 21,
2021, 19:47 PM) Available at: https://archive.ipcc.ch/pdf/assessmentreport/ar5/syr/SYR_AR5_FINAL_full_wcover.pdf
12
ELP, Enviromental and Energy Law Program. Clean Power Plan and Carbon Pollution Emission Guidelines.
(2017). (Apr. 4, 2021, 10:11 AM) Available at: https://eelp.law.harvard.edu/2017/09/clean-power-plan-carbonpollution-emission-guidelines/
13
Koehrer, F. Understanding the Legal Challenges to the Clean Power Plan. (2016) (Apr. 4, 2021, 10:45 AM)
Available at: https://acore.org/understanding-legal-challenges-clean-power-plan/
14
Harvard Enviromental and Energy Law Program. Clean Power Plan and Carbon Pollution Emission
Guidelines. (2017) (Apr. 4, 2021, 11:07 AM) Available at: https://eelp.law.harvard.edu/2017/09/clean-powerplan-carbon-pollution-emission-guidelines/
15
Plan and Carbon Pollution Emission Guidelines. (2017) (Apr. 4, 2021, 11:07 AM) Available
at:https://eelp.law.harvard.edu/2017/09/clean-power-plan-carbon-pollution-emission-guidelines/
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Plan, focusing on whether the rule or alternative approaches respect state authority, support
economic growth, and maintain the diversity of reliable energy resources.16
The United States’ acceptance of the Paris Agreement by President Obama without
congressional approval led to legal and political challenges as the ones showed before.
Agreements made without binding legal effect on the United States are unstable, as the next
President could come in and change the policy. If the agreement lacks the ability to bind future
presidents, because it is a foreign policy, then the agreement is strictly political, its mandate is
somehow limited to the president in office and does not have enough enforceability. Thus,
when the Paris Agreement was presented as a non-binding international agreement, it becomes
a political commitment that President Obama had the authority to make without the advice or
consent of Congress. By not having congressional acceptance the agreement, lacked
congressional enforceability, limited a strong domestic policy acceptance and had the risk to
be considered an excess of the President’s mandate.
The Agreement was categorized as a political agreement or an executive agreement, it
had the possibility of changing its acceptance by the new president candidate, and that was
exactly what happened. When President Trump assumed office, he decided to withdraw from
the Paris Agreement in 2019.17 President Trump made this a key part of his election platform
in 2016, in his vision of a revitalized United States, he focused on booming energy production,
especially of coal and oil. His perspective on the Paris Agreement was that it was unfair to the
United States, leaving countries like India and China free to use fossil fuels while the United
States had to curb their carbon.18 He believe that financing the transition to cleaner energy by
the United States was unreasonable, taking in account that many jobs would be lost and the

16

Id.
Emily Holden. The Guardian. Trump begins year-long process to formally exit Paris climate agreement.
(Feb.19, 2021, 21:52 PM) Available at: https://www.theguardian.com/us-news/2019/nov/04/donald-trumpclimate-crisis-exit-paris-agreement
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disadvantages outweighed the advantages.19 Also, President Trump did not believe in climate
change at all and was more focused on recovering the economy at all cost. Unfortunately,
because of this the United Stated became the only country to withdraw from a global solution
to a global problem.20
The withdrawal did not last beyond the Trump presidency. When Joe Biden became
the current United States President, he reinstated the United States in the Paris Agreement. Just
a few hours after being sworn president, he issued an executive order to reincorporate the
United Stated into the Paris Agreement.21 As President of the United States, he is able to limit
fossil fuel development and set tougher rules for fuel efficiency by executive and policy orders.
His executive actions are expected to make deeper cuts in CO2 emissions that otherwise would
be more challenging to pass in Congress.22 Biden’s objective is to provide huge financial
support to boost clean energy such as solar and wind.23
The real challenge in the United States is the lack of governance and consistency in its
international policy regarding climate change. As the international community tries to make its
best efforts to achieve a common goal, the United States policies change with every new
administration. This instability makes certain efforts and investments costly, ineffective, and
uncertain. The United States’ position becomes unreliable while the global climate crisis
grows.

19
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United Nations Climate Change. Paris Agreement – Status of Ratification. (2021). (Apr. 3, 2021, 18:47 PM)
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2.2. OVERCOMING THE CHALLENGES IN THE UNITED STATES
Because the Paris Agreement in the United States is an executive political agreement,
its implementation completely depends on the policies of tyhe president in office. For this
reason, the challenges could vary and the way to overcome them would depend on governance
and long-term strategies.
As it happens, the current President of the United States, Joe Biden, has developed a
course of action to overcome the difficulties of implementation of the Paris Agreement. He
intends to encourage the United States’ international leadership to promote a significant
increase in global ambition to fight climate change and develop a matching domestic policy.
President Biden’s executive mandate is to make the climate crisis the centerpiece of United
States foreign policy and at the same time position it as a national security concern.24 Hence,
President Biden created a new position, the Special Presidential Envoy for Climate, which will
have a seat on the National Security Council.25 In addition, he has established a climate finance
plan, ordered all federal agencies to develop strategies for integrating climate considerations
into their international work and stablished the White House Office of Domestic Climate Policy
– led by the first-ever National Climate Advisor and Deputy National Climate Advisor –
creating a central office in the White House that is charged with coordinating and implementing
the President’s domestic climate agenda.26 President Biden’s commitment is to make
environmental justice a part of the mission of every agency by directing federal agencies that
develops programs, policies, and activities to address the disproportionate health,
environmental, economic, and climate impacts on disadvantaged communities.
The real challenge would be then maintaining the efforts and programs beyond Biden’s
administration. Making the policies unchangeable in the new administration, without letting

24
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the possibility of improvement open. While at the same time, creating some level of stability
and reliability while congressional enforceability is developed. Certainly, the purpose of all
these mandates and executive orders is to have an integrated approach to the implementation
and acknowledge of the Paris Agreement in the United States. A well-articulated plan, that
oversees not only policymaking but also creates an integrated approach toward environmental
concerns, could help overcome the challenges of climate change.

3. COLOMBIA
3.1. CHALLENGES OF THE IMPLEMENTATION OF THE PARIS AGREEMENT IN
COLOMBIA
The Paris Agreement was signed and ratified by Colombia almost at the same time that
another major agreement was being signed by the Colombian government. After almost 50
years of war, Colombia signed a peace treaty with the biggest guerilla group in the territory,
known as Fuerzas Armadas Revolucionarias (FARC).27 During the negotiations with FARC,
six (6) were the main topics of discussion, which were: integral rural reform, political
participation, end of the war, narcotraffic, victims, implementation and ratification of the
agreement. 28 All of which are social and political issues that involve transversally climate
change, making environmental matters a crucial element that was discussed during the
dialogues of the Peace Agreement. Emphasizing that chronologically, the Paris Agreement was
signed by Colombia in 2015 and the Peace Agreement in 2016.29 The goal of the Peace

27

Cancilleria de Colombia. ABC del Acuerdo Final. (2016). (Apr. 4, 2021, 11:27 AM) Available at:
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28
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https://www.minambiente.gov.co/images/cambioclimatico/pdf/colombia_hacia_la_COP21/el_acuerdo_de_paris
_frente_a_cambio_climatico.pdf
29
Id.
53

LEI Gazette - Spring 2021 - Edition 1

Paulina Diaz Calle
Legal English Institute Gazette

Agreement was enormously challenging: to rebuild a post-conflict country, after years of civil
war, into a sustainable peaceful country.
Is important to highlight and understand that environmental issues are social issues.
The only way to have an integral rural reform, where agriculture is a real option for the rural
population; or to have an effective reparation to the victims of the conflict, making them
possible to return to their land, is fundamental to have an environmental approach to these
problems. The only way to have effective, real and long-term solutions is by integrating all the
social concerns that are at stake. All because many of these issues, such as, drug production
not only generates security problems but also environmental problems because one of the
reasons of deforestation in Colombia is to have bigger drug production areas.30 Given the
complexity and magnitude of the social issues including the environmental issues in Colombia,
it is even more important to address the climate crisis, its social implications and the inseparable
relationship all of them have with economic development.
To obtain this goal, Colombia needed huge investments to overcome the economic,
political, cultural and social challenges that the implementation of both agreements would
require. In addition, a strong and established governance and public policy was needed to
overcome all the difficulties that could arise. The task was overly complex and even though
both agreements were accepted by Congress, economic issues and lack of political interest in
both matters—peace and sustainability—started to develop. The transition from fossil fuels to
more clean power undertakes huge amounts of money and Colombia lacks sufficient financial
support.31 Many individuals and private companies have been working on this, yet the efforts
have not been enough.

30
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One of the biggest environmental concerns in Colombia is the huge amount of
deforestation that is taking place in the country. These areas are being used for production of
illegal mining and drugs laboratories.32 The implications are environmental but also social. It
is a challenge to make the citizens understand the impact that they have on the environment,
especially in light of the high levels of poverty and lack of education.33
Former Colombian President, Ivan Duque, did not agree on some terms of the Peace
Agreement and some of the environmental issues that were implicated. Meaning that the
effective implementation and execution of the agreement has not taken place. In his campaign
and in the past two years that he has been in office, he has advocated economic growth based
on social and cultural matters, that would allow scenarios of urban renovation, employment
and creativity.34 Specially on technologically based developments and clean power industries35.
But in his policy making he has forgotten the social issues that a country as complex as
Colombia is facing. Not only in the post-conflict moment that the country is right now, but all
the responsibilities and implications that the acceptance of the agreement implied. Emphasizing
and not forgetting the duties that the acceptance of the Paris Agreement created to the country.
Nevertheless, in the same past two years the murders of environmental leaders have drastically
risen in Colombia, giving Colombia the title of one of the most dangerous places on earth to
be an environmental leader.36 Many of these leaders were demobilized ex-FARC members,
that were trying to have a new start. As new active members of society many were working as
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farmers and developing new cultural projects, as a way of income different than violence.37
Meaning that the Colombian government is not fulling the compromises of the Peace
Agreement and is not addressing the climate change issues either.38
Colombia’s biggest struggle is how best to use national policies and strategies as a
roadmap to be able to localize climate change and encounter social issues. After all, cities are
key actors in the reduction of greenhouse gas emissions and adaptation to climate change. Their
full cooperation and leadership will ensure better urban planning and more active participation
of citizens, including all society members, even the new demobilized ex-FARC members.

3.2. OVERCOMING THE CHALLENGES IN COLOMBIA
Overcoming the challenges of the implementation of the Paris Agreement in Colombia
is not an easy task. The ongoing social-environmental conflict and the lack of strong
governance make it more difficult. Therefore, one of the best ways to transform the conflict
and focus on achieving the Paris Agreement objective is to embrace the circumstances and
acknowledge Colombia’s interculturality. By the construction of sociocultural solutions that
embrace the interculturality of the country, violence would reduce, and socioenvironmental
justice would increase.39 The transformation of the conflict would be possible by focusing on
5 pillars: recognizing and revitalizing the culture, having local political empowerment, a local
control of production and technology, strong governance and environmental integrity. By
having all of this in a local approach and by adding them all, the social conflicts that led to
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environmental difficulties would start been solve. Circumstances that are present in the Peace
Agreement and in the Paris Agreement as well.
One of Colombia’s biggest problems is inequality, so, by addressing the issue in all of
its manifestations it would be easier to address and overcome its difficulties. By understanding
the social, environmental and even cultural implications of the postconflict stage that Colombia
is in, an interdisciplinary solution could be obtained. Indeed, the transformation of the conflict
would be achieved by empowering individuals to shift power.40 Having awareness of the
influence that each one has to impact, not only others but the institutions that surround them.
Hence, by addressing the social-environmental conflict not only as an individual, but as a
community, an institution and even as domestic policy would lead to overcome the challenges
of the implementation of the Paris Agreement. By embracing the interculturality of a nation as
Colombia and understand the climate change crisis first from an individual point of view and
then globally, most of the difficulties would be overcome. Evidently without forgetting the
importance of a strong governance, economical support and long-term processes that would
lead to the success of the transformation of the social-environmental conflict.

4.CONCLUSION
The implementation of the Paris Agreement has not been easy, from the United States
to Colombia its incorporation has faced various challenges. The transition to sustainability,
which is the way of achieving the Paris Agreement objective, is a journey that involves
economic, environmental, social and cultural changes. What is clear is that as countries, society
and individuals we must assume the enforceability of the Agreement to maintain our
subsistence as a species on earth. The undertaking is not only its international implementation,
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but its domestic operability, knowing that strong policy measures are essential to obtain the
objective.
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AN ANALYSIS OF TEXTUALISM AND LIVING CONSTITUTIONALISM BASED
ON CASES OF THE U.S. AND BRAZIL
Rafael Cestari Souza1

INTRODUCTION
There has been a lot of talk in the United States of late about textualism and living
constitutionalism. The death of Justice Ruth Bader Ginsburg (RBG) is a great loss not only for
the Supreme Court of the United States, but also for society more broadly. She was a great woman
who fought against gender discrimination as well as for minority rights and fundamental rights.
Her vacated seat on the Supreme Court highlighted the tension between textualists and living
constitutionalists and how a justice’s approach might affect future cases. This discussion matters
because of the nature of the U.S. Constitution; the United States Constitution is a symbol of the
nation’s commitment to every idea that Americans have about fundamental rights.2
Part I of this article discusses the definition of textualism and the living approach to
constitutional interpretation. Part II discusses the relationship between the principle of checks and
balances and the correlation between textualism and living constitution. Part III discusses
textualism and the living constitution under Brazilian Law.
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I. DEFINITION OF ORIGINALISM, TEXTUALISM AND LIVING CONSTITUTION
Originalism is a method of interpretation of the constitution that focuses on respect for the
original meaning of the text. Colby, in his article Originalism and Structural Argument, states that
“[o]riginalism derives its legitimacy from its unwavering focus on the text alone as the sole basis
of higher law.”3 The core of originalism is that in constitutional cases the Supreme Court should
consider itself bound by the original public meaning of the constitutional text.4
U.C. Hastings law professor Calvin Massey states that originalism is a method of searching
for the original meaning of provisions of the constitution.5 Matthew W. Camphuis is more
pragmatic, using the definition offered in Black’s Law Dictionary, as follows:
([Originating in] 1980) 1. The doctrine that words of a legal instrument are to be given the
meanings that they had when they were adopted; specif., the canon that a legal text should
be interpreted through the historical ascertainment of the meaning that it would have
conveyed to a fully informed observer at the time when the text first took effect. 2. The
doctrine that a legal instrument should be interpreted to effectuate the intent of those who
prepared it or made it legally binding.6

The concept of originalism in its early days advanced the idea that by rooting judges in the
firm ground of the text of the Constitution, and by restricting the power of judicial review, the
constant threat of political influence on law would be minimized.7 As such, it was generally
understood as a “jurisprudence of original intention” that focused on the original intent of the
Framers.8
However, as society has developed, so has originalism, which led to the adoption of a new
definition. The “new originalism” – better known as textualism – has Justice Antonin Scalia as
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one of its patrons. He defended the idea that instead of focusing on the original intent of the
Framers, lawyers and judges should interpret the law the way that it is written. 9
Justice Scalia explained the concept of an enduring Constitution by saying that “in its most
important aspects, which are found in the Bill of Rights, the Constitution tells the current society
that it cannot do what it wants to do. It is a decision that the society has made, that in order to take
certain actions you need the extraordinary effort that it takes to amend the Constitution.”10
Colby points out that the constitutional text is at the heart of the new originalism. Thus,
““originalism is a species of textualism.” It affords constitutional status only to those views of the
Framing generation that were reflected in the ratified text.”11
One the other side of the coin, there are the living constitutionalists, who believe that the
constitution should be interpreted according to the society in which we live. Every society
develops its political, social, and economic structures in order to achieve the desired level of
progress. It is not a simple mechanism, but a living and evolving organism.12 Living
constitutionalists believe that courts should go beyond the set of references (norms) that are stated
or clearly implicit in the written Constitution and "enforce norms that cannot be discovered within
the four corners of the document."13
Living constitutionalists put forth the idea that the original intent of the Framers was to
create both a flexible constitution, using broad terms and definitions; and to keep the founding
document simple. That is the main reason for having one of the shortest and the oldest written
constitutions. This way, the constitution lives according to the society, following the reality of
each era14.

9

Id.
Legally Speaking: Antonin Scalia, supra note 5.
11
Colby, supra note 3, at 1303, quoting Stephen A. Siegel, The Federal Government’s Power to Enact ColorConscious Laws: An Originalist Inquiry, 92 NW. U. L. REV. 477, 485 (1998).
12
Camphuis, supra note 6.
13
Id.
14
SOKALSKA, supra note 2, 437.
10

61

LEI Gazette - Spring 2021 - Edition 1

Rafael Cestari Souza
Legal English Institute Gazette

Similarly, Sokalska in her article “Interpretation of the ‘Living Constitution’ in the
American Legal and Political Discourse. Selected Problems” emphasizes Tushnet’s point and the
meaning of the interpretation of the Constitution exercised by the Supreme Court, assuring that
the Constitution protects fundamental rights through its interpretation.15
In the article “James Madison, Justice Scalia, and Constitutional Interpretation” Jeffry H.
Morrison describes how Madison believed in the form of “living constitutionalism.” This is
because the concept of “living” differs from the sense of the contemporary proponents. Morrison
even cites Madison’s speech on the Jay Treaty in the House of Representatives in April of 1796
in support of this theory:
[W]hatever veneration might be entertained for the body of men who formed our
Constitution, the sense of that body could never be regarded as the oracular guide in
expounding the Constitution. As the instrument came from them it was nothing more than
the draft of a plan, nothing but a dead letter, until life and validity were breathed into it by
the voice of the people, speaking through the several State Conventions. If we were to look,
therefore, for the meaning of the instrument beyond the face of the instrument, we must
look for it, not in the General [i.e. Federal] Convention, which proposed, but in the State
Conventions, which accepted and ratified the Constitution.16

Madison, speaking of “the sense that the body could never be regarded as an oracular guide
in expounding the Constitution,” plainly supported the idea of a broad and flexible constitution.
He continued by saying that “it was nothing more than the draft plan,” which is closely related to
what contemporary living constitutionalists believe. Madison (like the Preamble of the
Constitution) emphasizes “the voice of the people.”17 This is directly related to what Scalia
heavily criticized about the living constitutional method of the constitution’s interpretation.
Giving voice to “the people,” Madison suggests, is the function of the legislative branch, not the
Supreme Court.

15
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In his conclusion, Morrison similarly explains Madison’s hierarchy of authority and his
related principle of constitutional interpretation, which puts people over the constitution. This
again highlights the expression “we the People'' in the Preamble of the Constitution and the notion
of the governed holding sovereign power over the government.18
Morrison continues by saying that this hierarchy led Madison—and Scalia after him—to
privilege the interpretation of the text of the Constitution given to it by the people (sometimes he
said the “nation”) through the ratifiers and to insist on a fixed meaning given to it by those people,
always leaving room for legitimate change through the amendment process, which is ultimately
an exercise of popular sovereignty.19

II. THE PRINCIPLE OF CHECKS AND BALANCES AND THE CORRELATION
BETWEEN TEXTUALISM AND LIVING CONSTITUTION
The checks and balances principle defines the functions of all three branches of government
(legislative, judicial, and executive), preventing one branch from interfering with other branches.
In this way, checks and balances induce the democratic sharing of power.20
In his article “The Political Role of the Supreme Court of the United States under the
Separation of Powers and its Model of Checks and Balances” Khavtasi explains that “[the] epic
decision of the Supreme Court in Marbury v. Madison established a completely unprecedented
understanding of judicial power, in accordance with the earlier view. Judicial power could not go
beyond traditional litigated disputes between parties.”21 Nevertheless, every judge who is properly
asked to undertake judicial review does so, regardless of the judge’s personal view of the
correctness of Marbury.

18
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The judicial branch is there to protect, among other principles, fundamental rights. Once the
Supreme Court adjudicates a case, it creates a precedent. For a long time, politicians had regarded
the Supreme Court as a calm, untroubled and weak institution. However, reality has changed in
the political arena and the role of the judiciary branch has become more and more extensive. For
instance, politically sensitive decisions, such as those regarding gay marriage, abortion, drugpolicy or gun control, routinely are taken on by the Justices.22
Textualists argue that the Supreme Court is legislating in those decisions. This was Scalia’s
biggest criticism of the evolving Constitutional approach. When questioned about the meaning of
the Fourteenth Amendment in 1868, when Congress was debating and ultimately proposing it, he
explained:
People do not need the Constitution to reflect the wishes of the current society, if the
Constitution does not require sexual discrimination based on sex, for example. The only
issue is whether the Constitution prohibits it. which nobody has thought about. Nobody
ever voted for that. So where do people get it from? If the current wants to outlaw
discrimination by sex, we have ‘things’ called legislators and ‘that’ enacts ‘things’ called
law. You do not need a constitution to keep things up to date, all you need is a legislature
in a ballot box.23

Scalia continues by saying that:
If you do not like the death penalty anymore, it is fine. The Constitution doesn’t require it.
It simply doesn’t forbid it. If you want to eliminate it, vote to eliminate. If you want the
right to abortion, there is nothing in the Constitution about that. But it does not mean that
you cannot prohibit it. That’s why I dissented in Roe v. Wade or Planned Parenthood v.
Casey. Those cases put me in the position of legislator rather than judge. Persuade your
fellow citizens it is a good idea and pass a law. You have gotten the right to abortion. That
is what democracy is all about. It is not about nine - nine “superannuated” judges who have
been there too long - imposing these demands on society.24

The same way in Lawrence v. Texas, 539 U.S. 558, 605 (2003)25 - a case where the Supreme
Court held that Texas statute making it a crime for two persons of the same sex to engage in
certain intimate sexual conduct was unconstitutional, Justice Scalia, in his dissenting opinion26

22

Id. at 70.
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stated that: “The matters appropriate for this Court's resolution are only three: Texas's prohibition
of sodomy neither infringes a “fundamental right” (which the Court does not dispute), nor is
unsupported by a rational relation to what the Constitution considers a legitimate state interest,
nor denies the equal protection of the laws. I dissent.”27
Following the same mindset, Justice Thomas stated in his dissenting opinion this:
I join Justice SCALIA's dissenting opinion. I write separately to note that the law before
the Court today “is ... uncommonly silly.” Griswold v. Connecticut, 381 U.S. 479, 527, 85
S.Ct. 1678, 14 L.Ed.2d 510 (1965) (Stewart, J., dissenting). If I were a member of the Texas
Legislature, I would vote to repeal it. Punishing someone for expressing his sexual
preference through noncommercial consensual conduct with another adult does not appear
to be a worthy way to expend valuable law enforcement resources.
Notwithstanding this, I recognize that as a Member of this Court I am not empowered to
help petitioners and others similarly situated. My duty, rather, is to “decide cases
‘agreeably to the Constitution and laws of the United States.’” Id., at 530, 85 S.Ct.
1678. And, just like Justice Stewart, I “can find [neither in the Bill of Rights nor any other
part of the *606 Constitution a] general right of privacy,” ibid., or as the Court terms it
today, the “liberty of the person both in its spatial and more transcendent
dimensions,” ante, at 2475.28

In this sense, Scalia goes in the same direction as Madison when he mentions the ultimate
exercise of popular sovereignty.29 The pure meaning of textualism is to read the constitution itself
and be bound to what the text says. Textualists also criticize the living constitutionalists because
the latter uses their sociological points of view to legislate and decide cases. Additionally, Amy
Coney Barret – now Justice Barrett – who clerked for Justice Scalia and was nominated to succeed
Justice Ginsburg, discusses the importance of stare decisis without keeping the court law unstable:
“A combination of rules—some constitutional, some statutory, and some judicially adopted—
keep most challenges to precedent off the Court’s agenda.”30
However, there are some points that are important to be highlighted. As mentioned earlier,
the U.S. Constitution is the oldest written constitution, and one of the shortest. The only reason
for the continued existence of this Constitution is because its terms are broad and should be
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interpreted under a living approach, thus making the Constitution adaptable by default because of
its broad nature. The question then arises that, if the Constitution was written to be broad on
purpose, why would textualism demand that it needs to be bound exactly to what the text says,
thus eliminating all intentional broadness and forbidding an evolving interpretation?
Another question is how can a judge interpret a law that was created over two hundred (200)
years ago only by looking at what the text itself says? It is important to think about how it should
ever be possible to judge a modern society based on the original public meaning of the
constitutional text that was written over 200 years ago and still be responsive to developments in
society today.
It is important to note here the importance of stare decisis. Stare decisis is the principle that
makes that precedent binding.31 The guiding principle is to ensure that judges will not judge a law
according to a personal or political view, but only juridical. The goals of this principle are: first,
well-reasoned judicial decision-making; second, greater efficiency to the judicial system, once
one precedent was already established, there is no need to analyze every single legal principle
again; third, rendering the judicial system more fair, predictable, and righteous.
Textualists constantly mention that if Congress wants to legislate a specific topic it should
“pass a law,” in this case an Amendment. However, it is well known that amending the
constitution is a difficult and long process, as seen with the voting rights for women.32 Therefore,
the question that arises is: who will step up and protect individuals and guarantee that minorities
have their fundamental rights and equal protection under the law? The Supreme Court has been
the one.

31
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Khavtasi notes that the 2019-2020 Supreme Court term was to be the first term in many
years when conservative judges hold the majority in the Supreme Court33; the balance has changed
since Donald Trump appointed two unequivocally conservative judges, plus Amy Coney Barrett
to fill the vacancy left by Justice Ginsburg. Therefore, it will be interesting to observe how, in the
following years, the Court will consider such sensitive issues as labor rights of transgender people,
immigration, abortion, religion, and gun control.34

III. TEXTUALISM AND THE LIVING CONSTITUTION UNDER BRAZILIAN LAW
The textualism versus living constitution debate is also very much alive in Brazil, as well,
in the form of a debate about “Garantism v. Activism.”
As Brazil is a civil law country with a young constitution, this debate is not as vibrant as it
is in the U.S. However, occasionally, this debate comes up. Recently, a Brazilian party brought a
Direct Action of Unconstitutionality (ADIN) 6.524 to Supreme Federal Court of Brazil (STF)
where the plaintiff required that an interpretation of the article 5 §1 of the Internal Rules of the
Chamber of Deputies (RICD) and article 59 of the Internal Rules of the Federal Senate (RISF) be
in accordance with the Brazilian Constitution, article 57 §4. This was demanded because the
President of the House of Representative and the President of the Senate were trying to be reelected to the same political positions in apparent contravention of article 57 §4. Plaintiff required
the Supreme Court to clarify whether the re-election of both can take place within the same
legislature or only at the beginning of a new one.
The Brazilian Constitution states:
Art. 57. The National Congress will meet, annually, in the Federal Capital, from February
2nd to July 17th and from August 1st to December 22nd. (Amendment No. 50, 2006) […]
[…] § 4º Each of the Houses will meet in preparatory sessions, from February 1st, in the
first year of the legislature, for the investiture of its members and election of the respective

33
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Tables, for a term of 2 (two) years, prohibited reappointment to the same office in the
immediately subsequent election. (Amendment No. 50, 2006)” (emphasis added)35

Justice Marco Aurelio de Melo in his opinion in ADIN 6.524 points out that:
The word has a unique meaning: to make it impossible for the person who exercised the
mandate, the one who was at the Board of Directors, to compete for the subsequent one.
The interpretation is conducive to the conclusion that it is possible, for those who have
already been President of one of the Houses, to return to office, as long as they have an
alternate term.36

Justice Melo continues his opinion stating that it is crucial for a nonoccurrence of legal
stability that the Constitution must be followed, especially in such a situation where the text is
clear. “It is unacceptable that the House of Representative and the Senate dispose according to the
prevailing conveniences, each adopting a criterion, at will, in the light of momentary interests.
The purpose of §4 of article 57 must be observed in a uniform manner, considering the
Federation.”37
The majority of the STF held that the constitution text was very clear when it mentions that
“it is prohibited reappointment to the same office in the immediately subsequent election.”
Deciding against the clear text of the constitution would be an affront to the constitution and could
cause legal instability in the future.
The U.S constitution differs in several important aspects from the Brazilian constitution.
The Brazilian constitution follows the civil law system where its main interpretation as an
immediate source comes from what is written in the constitution, codes, international treatises,
jurisprudence, principles, and administrative acts. Also, the Brazilian constitution is only 32 years
old. However, its formal rigidity generates the need for frequent changes.38 Therefore,

35
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occasionally the STF must follow the Living Constitutional theory and decide that the best
approach for that specific moment is to follow the modernity of society, renewing itself, and
keeping the constitution alive.39This is the case of Allegation of Disobedience of Fundamental
Precept (ADPF) 132 and the Direct Action of Unconstitutionality (ADI) 4277 judgments about
the legal recognition of homosexual common-law marriage.40
Those who opposed recognition of same-sex marriage took the position that the Constitution
in its article §3 of article 226 refers only to common-law marriage between man and woman,
which could be understood as a sign of silence of the constituent regarding the union between
people of the same sex. In addition, article 1,723 of the Civil Code of 2002 would only repeat the
wording of the constitutional text, without referring to the homosexual common-law marriage,
revealing, therefore a double omission, which would exclude the homosexual common-law
marriage from the scope of the rule.41
However, Justice Aires Britto made the argument that the original idea of the Brazilian
Constitution is to confer guarantees and fundamental rights to whoever is resident in Brazil –
including foreigners. Article 5 of Brazilian constitution states that everyone is equal and is
guaranteed the inviolability of the right of life, liberty, equality, security, and property. 42 Article
5 is one of few cláusula pétrea (immutable clauses) of the Brazilian Constitution, which means
that it is prohibited to make any amendment intended to restrict those rights and guarantees. In
this scope, there is no room to distinguish between heterosexual common-law marriage and
homosexual common-law marriage.

39

Id. at 49.
Id.
41
Supremo Tribunal Federal [STF] [Supreme Federal Court] Ação Direta de Inconstitucionalidade (ADI) No.
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2011, pag 2
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Therefore, Justice Ayres Britto stated that:
I extract from the core of the principle of the dignity of the human person the obligation to
recognize homosexual common-law marriage. There is no constitutional prohibition on
the application of the stable union regime to these unions, and there can be no eloquent
silence due to the wording of §3 of article 226. There is, rather, a constitutional obligation
of non-discrimination and respect for human dignity, differences, freedom of sexual
orientation, which imposes equal treatment between homosexuals and heterosexuals. In
this context, the literalness of article 1.723 of the Civil Code is far from what is enshrined
in the Constitution of 1988. It does not faithfully portray the constitutional purpose of
recognizing rights to minority groups.43

In addition to having a legal system that is based on civil law, the Brazilian constitution
also is highly codified. Judges must be careful when it comes to deciding cases against what is
written in the Constitution, as to not bring instability to the legal system. However, it is also
important to find a balance and observe society in its modernity debate that sparkles along
society’s evolution. Therefore, there is a need to be able to shape the constitution according to
nowadays-society without losing essential powers and principles of the constitution.

CONCLUSION
On one hand, there is textualism, a method of interpreting the constitution which consists
of analyzing the law the way it is written. Textualists chiefly criticize those who defend the living
constitution on that basis that judges are legislating according to their personal, philosophical, and
ideological preferences.
On the other hand, the living constitutional method is based on interpreting the law by its
broadest meaning. Since living constitutionalists believe that the law has to be interpreted
according to the way society actually functions through the spirit of the document, the law follows
the realities of society.
Both methods have good qualities and flaws. Textualists argue that living constitutionalists
are political and base their decisions on their ideological preferences in some cases. However,
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textualists also allow their conservatism to interfere when they judge cases. Judgment is done
properly when one side analyzes and understands the argument of the other side, making the
judgment not political, but philosophical, intellectual, and judicial.
The U.S. Constitution is one of the shortest, and the oldest, for a reason. The terms and
definitions are broad, and this is what is beautiful about this Constitution. Because it is short, each
word in the Constitution is meaningful. The Preamble, that starts with “we the People,” shows
that Madison, the Father of the Constitution, supported the sovereignty of the people over the
Constitution.44 Since, the legislative branch is responsible to create laws and members of Congress
are elected by their constituents to represent them. Textualists argue that when the Supreme Court
decides cases dealing with matters such as abortion or same sex marriage, it is surpassing the
states’ sovereignty, as well as interfering in the separation of powers, if they do more than only
determine whether the law is unconstitutional. As Justice Scalia stated: “the Supreme Court
typically consists of only 9 people who were not elected to represent the society (we, the people),
but only to interpret the law and judge cases according to it.”45 Therefore, textualists believe that
Congress should be the one to interpret the broad terms of the Constitution. If a theme is
controversial, Congress should hold a vote and hear what the society thinks about that topic.
Although, in theory, it is a strong point and should be considered, in practice a process of
amending the constitution can take years, sometimes decades. Thus, the Supreme Court is the
institution responsible for protecting fundamental rights and equal protection under the law, while
Congress does not initiate the process of amendment, although it could. After all, constitutional
principles have to be beyond popular vote.
Note that amendments and statutes do not interfere in the core of the common law. In
addition to that, they bring more security and support the decisions about legal cases made by the

44
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Morisson, supra note 16, 4.
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Supreme Court of the United States. The omission leads to more politicking, insecurity, and room
for other branches of government to interfere in congressional activity. Therefore, members of
Congress should introduce the amendment process, in order to codify and bring more security to
those topics related to and already decided by the Supreme Court.
That all being said, I believe that the theory of the living constitution should be applied over
textualism because facing the deliberate omission of Congress about key sensitive and important
questions that modern society encounters nowadays, some entities must step up to defend
minorities, fundamental rights, and equal protection. This entity has typically been the Supreme
Court grounding many decisions through the theory of the living constitution and should therefore
prevail.
After all, it is crucial to highlight the importance of the stare decisis principle in the common
law system. The idea of a binding precedent aligned with the living constitution is what brings
security to this system, keeping the law alive without the instability that a law can be changed at
any time, according to a personal, or political view, but only juridical. Therefore, the stare decisis
ensures that judicial decisions are based on something other than whim.
The criteria change the situation a little in Brazil. Since Brazil is based on the civil law
system, the topics are mainly codified and Brazil has a quite young constitution, being only 32
years old. It is a constitution that protects the fundamental rights, such as the right to live, liberty,
equality, security, and property.
Not following the clear interpretation of the constitution or its formal procedures can result
in legal instability. However, I believe that the application of the living constitution theory to keep
the law updated and following the way that society evolves is also necessary. Therefore, I believe
that in Brazil’s case, where the constitution is quite young, and it is based in a codified system,
the balance between interpreting the law according to the literality of the law – especially in formal
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procedures, and interpreting the law observing how the society behaves is the key to keep they
law alive keeping its original essence.
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