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Speaker Bios 

Aditi Bagchi, 
Professor of Law, Fordham Law School 

Aditi Bagchi teaches Contracts and Labor Law. She 
writes primarily about contract law, especially contract 
interpretation and questions in political and moral 
philosophy as they arise in contract. She has a related 
interest in the comparative political economy of 
contract, labor and corporate law. 

Professor Bagchi previously taught at the University of 
Pennsylvania Law School.  In Fall 2019, she was a 
Visiting Professor at Yale Law School. Before teaching, 
she was an associate at Cravath, Swaine & Moore LLP 
and a clerk for Judge Julio Fuentes on the United State 
Court of Appeals for the Third Circuit. 

Professor Bagchi obtained her JD from Yale Law 
School, an MSc in Economic and Social History from 
Oxford University, and an AB in Government and 
Philosophy from Harvard College. 
Entertainment Law Journal (IPLJ) Symposium, IP 
Interrupted, will be an in-depth debate over unique 
intellectual property issues affecting marginalized 
communities. Panel topics will include data and privacy 
rights as it affects minorities, women, and the LGBTQ+ 
community, the copying of BIPOC creations and 
fashion law, and how race plays a role in music and 
intellectual property rights. 

Angie Byun, 
CEO, AB WORLD 

Angie Byun is the CEO of AB WORLD, LLC – a global 
consultancy representing leading U.S., Asian and 
international media, entertainment and luxury 
companies seeking to monetize their IP and lifestyle 
brands on new digital and social media platforms, 
expand their influence and reach new consumers 
through strategic cross-border business opportunities. 

Prior to starting AB WORLD, Angie was at Condé Nast 
for 13 years and held various executive level positions 
in new business development, sales and international 
licensing for brands like VOGUE, GQ, WIRED, and 
GOLF DIGEST – successfully launching and managing 
new international editions, digital products, 
experiences, global advertising buys and over 100+ 
brand extensions in 30+ markets worldwide.  As one of 
the most senior Asian American businesswomen in 
media, she is also actively involved in Diversity, Equity 
and Inclusion initiatives and has a strong track record 
of leading diverse teams and bringing emerging brands 
and multicultural talent into the forefront of the media, 
entertainment, luxury and sports industry. 

Angela received her J.D. from the University of 
Wisconsin-Madison Law School, B.A. in Political 
Science and History from the University of California at 
Berkeley, and has also studied Politics, Philosophy and 
Economics (PPE) at Oxford University. 



Theresa Conduah 
Partner, Haynes & Boone LLP 

Theresa Conduah is a partner in the Intellectual 
Property Practice Group in the Orange County 
office of Haynes and Boone, LLP. Theresa counsels 
both Fortune 500 and startup clients on IP 
prosecution, enforcement, and licensing matters. Prior 
to returning to private practice, she served 
as an in-house IP counsel at United Airlines, Toyota 
Motor North America, Inc. and, most 
recently, at dosist, a cannabis health and wellness 
company. 

Theresa is active in the legal community and is a 
frequent speaker on intellectual property, brand 
protection, and diversity in the law issues. She has 
been recognized by The Legal 500 (2021), 
World Trademark Review Global Leader (2019, 2020), 
and Managing IP Corporate Star (2017 to 
2020). She is also dedicated to public service and 
community engagement and has served as pro 
bono counsel to organizations such as the National 
Immigrant Justice Center and Council for 
Children’s Rights. She is a Leadership Council on Legal 
Diversity Fellow and has been 
recognized for her initiatives supporting attorneys of 
color, including by Lawyers of Color 
Inaugural Nation’s Best List (2019). 

Prior to attending Fordham Law School, Theresa 
worked for a clinical research organization and 
received a Master of Public Health degree from Johns 
Hopkins University. 

Maurice Dyson 
Professor of Law, Suffolk University Boston 

Maurice R. Dyson is a Professor of Law at Suffolk 
University Law School and was appointed special 
commissioner by the Massachusetts Senate President 
to study the use of facial recognition technology and 
its implications for civil rights, civil liberties and bias. 
His advocacy, national media appearances and 
writings have focused on addressing facial recognition 
technology, data discrimination, as well as algorithm 
use and misuse, and its implications for geopolitical 
democratic civil societies, systemic criminal justice 
reform and educational quality equity. He is a 
pioneering thought leader of "AI Critical Race Justice," 
and author of Algorithms of Injustice & The Calling of Our 
Generation: The Building Blocks of A New AI Justice In The 
Technological Era of Global Predatory Racial Capitalism 
and was named the 2021 C. Clyde Ferguson Jr. Annual 
Symposium Lecture Keynote Speaker on the "Promise 
& Pitfalls of Technology" which pioneered new 
approaches to future regulation of AI facial recognition 
technology, algorithm accountability and civil rights 
technology enforcement.  Professor Dyson has also led 
federal civil rights enforcement as the Special Projects 
team attorney for the U.S. Department of Education 
Office for Civil Rights (OCR).    A member of the Bar of 
the U.S. Supreme Court, Professor Dyson has also 
served as the national chairperson of the Association 
of American Law Schools (AALS) Section on 
Education Law, the national executive board member 
of the AALS Section of Minority Groups, and New 
York program coordinator of the Merrill Lynch 
Philanthropic Foundation recognized by the White 



House.  He is also the faculty co-founder of the 
Crawford Legal Institute Mentorship Bond (CLIMB) 
program, an educational pipeline mentorship initiative 
that won the California State Bar Diversity Award for 
Excellence. In addition, he has served as an 
educational policy adviser to the Texas State 
Legislature Joint Select Committee on Public School 
Finance, a law clerk to the NAACP Legal Defense 
Fund, and as an assistant to Nelson Mandela's South 
African Reinvestment Initiative with TransAfrica. He 
has taught law on the faculties of Columbia University, 
Zhejiang University, Faculte' De Droit De L'Universite 
de Nice, the City University of New York, and Southern 
Methodist University Dedman School of Law among 
others.    
 

 
Mavis Fowler-Williams  
Lecturer in Law at Columbia Law School, Adjunct 
Professor of Law at Fordham University School of 
Law  
  
Mavis Fowler-Williams is the principal in her private 
practice, Intellectual Property and Technology Law in 
the 21st Century. She handles a full array of Intellectual 
Property matters for clients, primarily in the 
Entertainment industry.  In addition, she is available to 
be retained for training personnel on various legal 
topics, including Negotiations and Intellectual Property 
(IP) matters. 
  
Mavis has garnered the experience and reputation as a 
transactional specialist, negotiating, revising and 

reviewing thousands of copyright, trademark and  
technology license agreements and other IP 
agreements, while at top corporations:  Toys “R” Us, 
Nick at Nite and TV Land, CBS News, Al Jazeera 
America and ALM Media. 
 
She teaches Intellectual Property Drafting at Fordham 
Law School and IP Transactional Practice: Counseling, 
Negotiating, and Drafting as well as the Negotiations 
Workshop at Columbia Law School. She hosted her 
Second Annual Intellectual Property Law in the 21st 
Century Panel of Artists and Lawyers (“IPLITTCPAL”) 
in April, 2019 and the expanded Third IPLITTCPAL on 
Tuesday, March 23, 2021. 
   
Mavis is the author of numerous legal books and 
articles, i.e. on Copyright Law and Patent Law as well 
as articles on copyright, trademark and entertainment 
law.  She has also appeared on CNN, Court TV and 
radio and has been featured in online publications. 
  
Mavis Fowler-Williams is a graduate of the Columbia 
University School of Law, the Columbia University 
School of Engineering and Applied Science a/k/a The 
Fu Foundation School of Engineering and Applied 
Science (popularly known as SEAS) and The Bronx 
High School of Science.  
   
In her spare time, Mavis enjoys spending time with her 
husband and two children biking, swimming, traveling, 
kayaking, watching tennis, snowboarding, juggling and 
doing community service. While they engage in these 
activities, Mavis cherishes capturing these special 
moments in photographs. 
  



Marjorie Garcia 
Partner, King, Holmes, Paterno & Soriano LLP 

Marjorie Garcia is a partner at the firm’s entertainment 
transactions department. Ms. Garcia’s practice of over 
16 years includes the negotiation and drafting of 
various types of recordings agreements, marketing and 
publicity agreements, sponsorship agreements, 
product endorsement agreements, catalog purchase 
agreements, and performance agreements. Ms. 
Garcia’s clients include a broad range of recording 
artists, songwriters, producers, managers, and 
independent labels such as Juanes, Gloria Trevi, Los 
Tigres del Norte, Jesse & Joy, Snow Tha Product, The 
Marias, and top producers Andres Torres & Mauricio 
Rengifo and Hear This Music. 

Prior to joining the firm, Ms. Garcia worked as an 
attorney in the Business and Legal Affairs department 
at Universal Music Latin Entertainment, a division of 
UMG Recordings, Inc. for 6 years providing support 
and legal advice to UMLE's legal departments in the 
territories of the U.S., Mexico, Argentina, Brazil, and 
Spain. Marjorie also provided legal review and analysis 
of various agreements and content to avoid copyright, 
trademark, and privacy infringement claims and to 
mitigate risk. 

Ms. Garcia was admitted to the California bar in 2005. 
Education: California State University, Northridge (B.A., 
2002); University of San Francisco School of Law (J.D., 
2005). Ms. Garcia was President of the La Raza Law 
Students Association at USF Law School. Ms. Garcia 
previously interned at Momsen, Leonardos & Cia, a 

prestigious Brazilian Copyright and Trademark law firm 
and at California Lawyers for the Arts in Santa Monica. 

Carrie Goldberg 
Founder of C. A. Goldberg, PLLC and author of 
Nobody’s Victim: Fighting Psychos Stalkers, Pervs & 
Trolls 

Carrie Goldberg is founder of Victims’ Rights law firm, 
C. A. Goldberg, PLLC.  The Brooklyn firm does
groundbreaking work nationally fighting for targets of
sexual violence online and off. Landmark cases include
Herrick V. Grindr which introduced the novel legal
approach of applying product liability law to dangerous
tech products and K.M. V. City of New York which is the
highest known recovery in a Title IX case in NYC.

Carrie has been central in national and local legislative 
reform for revenge porn, sextortion, and civil statute of 
limitations for sex offenses. The firm has removed 
hundreds of abusive social media accounts and over 
30,000 naked images off the internet published 
without her clients’ consent, sent two dozen stalkers, 
abusers, and rapists to jail, and opened seven Title IX 
federal investigations. The firm has represented fifteen 
individuals sued for defamation for outing sexual 
predators. 

More recently, the firm has opened a class action 
practice, pursuing mass torts against tech companies 
for privacy violations and the dissemination of child 
sexual abuse imagery.  Among the firm’s better-known 
clients are former Congresswoman Katie Hill and five 
Weinstein accusers, including Lucia Evans whose 



accusations helped launch the #MeToo movement and 
resulted in Weinstein’s arrest. 

Some of the firm’s proudest successes, though, are the 
ones that stay out of the headlines – recoveries for 
adult survivors of child sexual abuse and restraining 
orders for A-list celebrities against their stalkers. 

Carrie’s well-known work for victims of nonconsensual 
porn is featured in the documentary Netizens and her 
work is profiled in The New Yorker, Elle, Cosmo, Wired, 
Glamour and more. In 2018, the firm was named the 
Fastest Growing Law Firm in the US by Law Firm 500. 
Carrie is the author of “Nobody’s Victim: Fighting 
Psychos, Stalkers, Pervs & Trolls” a 2019 NYT Editor’s 
Choice. Paramount TV is developing a fictionalized 
series about Carrie and the firm.  Carrie attended 
Vassar College and Brooklyn Law School. 

Marcela Bolland González 
Partner, Uhthoff, Gómez Vega & Uhthoff S.C. 

Marcela BOLLAND has worked in the Litigation and 
Trademark areas in the firm. She has a Law Degree 
with a Diplomat in Industrial and Intellectual Property 
Law from Panamericana University Law School (UP), 
Mexico City, and completed the Legal English Course 
from Panamericana University Law School (UP), 
Mexico City, 2001. She is partner of the firm handling 
Trademark matters. 

Marcela is an active member of the Mexican 
Association for the Protection of Industrial Property 
(AMPPI), Mexican Bar Association (Barra Mexicana 

Colegio de Abogados), where she is the co chair of the 
Intellectual Property Committee, and the International 
Trademark Association (INTA). She is the author of 
Considerations of the Suppletory Application of the 
Federal Code of Civil Procedures to the Administrative 
Proceedings contained in the Law of Industrial 
Property, 2001. 

Marcela is a member of Abogadas MX, a nonprofit 
association which purpose is to boost the participation 
of women lawyers in leadership positions within 
companies, firms and government institutions. 

Kevin J. Greene 
John J. Schumacher Chair and Professor of Law, 
Southwestern Law School 

A graduate of the Yale Law School and a veteran of the 
United States Marines, Professor Kevin J. Greene is the 
John J. Schumacher Chair Professor at Southwestern 
Law School in Los Angeles, where he teaches 
Copyright Law and Entertainment Law. 

Greene’s scholarship in the areas of copyright, 
trademark and publicity rights has garnered national 
and international recognition in the intellectual 
property (“IP”) arena, particularly his pioneering work 
on African-American music and copyright injustice. 
His scholarship has twice been selected as among the 
best law review articles, in 2008 for a right of publicity 
article and in 2015 for an article on idea 
misappropriation in Hollywood. 

Before becoming a law professor, Greene practiced 



law in New York at the firm of Cravath, Swaine & 
Moore, where he represented high profile companies 
such as Time Warner and HBO. 
He later joined New York’s top entertainment law 
boutique firm, where he represented film production 
companies and recording artists, including Director 
Spike Lee, Def Jam records, recording artist Bobby 
Brown and the seminal rap group Public Enemy. 

Professor Greene was the first law professor voted a 
Top Ten attorney by the San Diego Bar in the field of IP 
in 2005.  In 2009, he took first-place honors in a ten 
lawyer charity comedy competition, “LAf-Off” 
(“lawyers are funny).” 

Professor Greene serves an expert consultant in IP and 
Contracts cases. In 2014, Professor Greene served as 
an expert consultant for funk music legend George 
Clinton in a landmark copyright case in the Ninth 
Circuit Court of Appeals.  

In 2017, he served as an expert in a copyright case 
involving the issue of grand performance rights, and 
has also served as an expert on numerous music and 
motion picture copyright cases. 
In 2016, the Intellectual Property Institute of the State 
Bar of California selected Professor Greene for its 
highest honor, the Vanguard Award in the category of 
Academics. 

In 2018, Professor Greene was elected as a member of 
the American Bar Foundation (“ABF). 

In 2020, Professor Greene was the lead IP expert 
witness on landmark right of publicity case in 
California. 

His recent scholarship includes articles on copyright 
terminations and hip-hop music and the impact of 
copyright registration standards on Black artists. 
Professor Greene is seeking a publishing deal for his 
current book project, a historical and fantastical novel 
entitled “The Copyright House of Horrors”, which 
explores the exploitation of African-American artists 
from the Blues era to hip-hop artists of today. 

Margaret Hu 
Professor of Law and International Affairs, Penn 
State Law 

Margaret Hu is the Associate Dean for Non-JD 
Programs, and Professor of Law and International 
Affairs at Penn State Law and School of International 
Affairs, at the Pennsylvania State University. She is 
also a faculty co-hire in the Institute for Computational 
and Data Sciences, and faculty in the Institute for 
Network and Security Research in the College of 
Engineering, at Penn State University.  Her research 
interests include the intersection of immigration 
policy, national security, cybersurveillance, and civil 
rights.  Previously, she served as senior policy advisor 
for the White House Initiative on Asian Americans and 
Pacific Islanders, and also served as special policy 
counsel for immigration-related discrimination in Civil 
Rights Division, U. S. Department of Justice, in 
Washington, D.C. As special policy counsel, Hu 
managed a team of attorneys and investigators in the 
enforcement of the anti-discrimination provisions of 
the Immigration and Nationality Act (INA), and was 
responsible for federal immigration policy review and 
coordination for OSC. 



Danielle Price 
Senior Vice President, Business & Legal Affairs, 10K 
Projects 

As SVP, Business and Legal Affairs at 10K Projects, 
Danielle Price is a key deal maker at one of 
the fastest growing independent record labels in the 
world. In addition to negotiating cutting 
edge artist deals, Danielle oversees the day-to-day 
business affairs needs of 10K Projects and 
helps to shape the music careers of label artists 
including Trippie Redd, Iann Dior, Internet 
Money, Surfaces, and others. 

A graduate of Pepperdine University School of Law and 
the University of Southern California, 
Danielle began her career as an attorney in the Legal 
Affairs department of Warner Music Group 
handling matters of content protection and resolving 
claims of copyright and trademark 
Infringement. 

In 2016, she joined the prestigious entertainment law 
firm, LaPolt Law, P.C., where she 
supervised the firm’s hip-hop music division, servicing 
artists such as Nicki Minaj, 21 Savage, 
Megan Thee Stallion, SAINt JHN, Tinashe, and others. 
Danielle was an integral part of the team 
that freed 21 Savage from ICE custody in 2019. 

In 2020, Danielle was named to Billboard’s annual 40 
Under 40 list. As a sought-after guest 
speaker, Danielle has shared her legal insights with 
industry professionals on panels for South by 

Southwest (SXSW), Women in Music, ASCAP, A3C 
Festival, and more. At 10K Projects, she 
leads 10K Together, the company’s racial justice 
initiative designed to empower the Black 
community through internships, charitable donations 
and support of Black-owned businesses. 
Danielle sits on the board of We Are R.I.S.E., Inc., a 
non-profit organization based in Los 
Angeles and aimed at empowering young girls of color 
through mentoring and teaching 
positive self-esteem, coping skills, academic wellness, 
etiquette, and other life-skills. Danielle 
is also a member of the Recording Academy and sits 
on the board of “Future Hope”, a subset 
of City of Hope’s Music, Film, and Entertainment 
Industry group. 

Trevor Reed 
Associate Professor of Law, Sandra Day O'Connor 
College of Law, Arizona State University 

Dr. Trevor Reed is an Associate Professor of Law in the 
Sandra Day O'Connor College of Law at Arizona State 
University, where he teaches courses in Property, 
Intellectual Property, and Federal Indian Law. Dr. 
Reed’s research broadly explores the social impacts of 
intellectual property law on individuals and their 
communities.  His current scholarship focuses on the 
linkages between creative production and Native 
American sovereignty.  His recent publications include 
Fair Use as Cultural Appropriation (California Law 
Review), Indigenous Dignity and the Right to be 
Forgotten (BYU Law review), and Creative 
Sovereignties (Journal of the Copyright Society). 



Forthcoming writings include Fabricating Indigeneity in 
the journal Anthropological Quarterly, an edited 
volume Sovereign Aesthetics (with Jessica Bissett-
Perea), and a new law review article entitled 
Restorative Licensing.  Dr. Reed is currently advancing 
community-partnered projects to assist Indigenous 
peoples as they protect and promote their cultural 
heritage, traditional knowledge, traditional cultural 
expressions, and other intellectual properties by 
strategically drawing on tribal, federal, and 
international law. Dr. Reed received his Ph.D. from 
Columbia University’s Graduate School of Arts and 
Sciences, J.D. from Columbia Law School, and MA in 
Arts Administration from Teachers College, Columbia 
University. Dr. Reed is an enrolled member of the Hopi 
Tribe. 

Susan Scafidi 
Founder & Director, Fashion Law Institute at 
Fordham  

Susan Scafidi is the first professor ever to offer a 
course in Fashion Law, and she is internationally 
recognized for her leadership in establishing the field. 
She has testified before the U.S. Congress regarding 
the proposed extension of legal protection to fashion 
designs and continues to work with government 
officials and stakeholders in the fashion industry on 
this and other issues. Her additional areas of expertise 
encompass property, intellectual property, cultural 
property, international law, and legal history. 

Professor Scafidi founded and directs the Fashion Law 
Institute, the world’s first center dedicated to the law 

and business of fashion.  A nonprofit organization 
headquartered at Fordham Law School, the Fashion 
Law Institute was established with the generous 
support and advice of the Council of Fashion Designers 
of America and its then-president, Diane von 
Furstenberg.  On behalf of the Fashion Law Institute 
and Fordham, Professor Scafidi also developed another 
global first: degrees in Fashion Law, an LLM for lawyers 
and an MSL for non-lawyers. 

Prior to teaching at Fordham, Professor Scafidi was a 
tenured member of both the law and history faculties 
at SMU, and she has taught at a number of other 
schools, including Yale, Georgetown, and Cardozo.  
After graduating from Duke University and the Yale 
Law School, she pursued graduate study in legal history 
at Berkeley and the University of Chicago and clerked 
for a distinguished legal historian, Judge Morris S. 
Arnold of the Eighth Circuit Court of Appeals. In 
addition, she has served as an expert witness in cases 
including Star Athletica v. Varsity, the dispute over 
copyrighted designs on cheerleading uniforms that 
resulted in a Supreme Court victory for the plaintiff; 
Navajo Nation v. Urban Outfitters, which was resolved 
through a settlement that included the parties 
announcing plans to collaborate in the future; and 
other matters including litigants such as Gucci, 
Givenchy, and adidas. 

Professor Scafidi is the author of Who Owns Culture? 
Appropriation and Authenticity in American Law, as well 
as articles in the areas of intellectual property, cultural 
property, and of course fashion law.  She also created 
the first website on fashion law, Counterfeit Chic, which 
was recognized as one of the American Bar 
Association’s top 100 blogs.  Professor Scafidi is 
currently writing a book to be published by Yale 
University Press.  In addition, she regularly speaks to 
legal, design, and academic audiences around the 
globe and has contributed analysis and commentary to 
hundreds of media reports on issues related to law and 
the fashion industry. 



Ari E. Waldman 
Professor of Law and Computer Science and Faculty 
Director, Center for Law, Information and Creativity 
(CLIC), Northeastern University 

Ari Ezra Waldman (he/him) is a professor of law and 
computer science and Faculty Director of the Center 
for Law, Information, and Creativity at Northeastern 
University. He researches the ways in which law and 
technology reify traditional structures of power, with 
particular focus on privacy, law and society, civil rights, 
and the LGBTQ+ community. He has written two 
books and published nearly thirty scholarly articles in 
leading law reviews and peer-reviewed journals, 
including the Michigan Law Review, the California Law 
Review, the Cornell Law Review, and Law & Social 
Inquiry, among others. Ari has also won numerous 
awards for his scholarship, including twice winning the 
Best Paper Award at the Privacy Law Scholars 
Conference, and was recently named one of the 
World’s Top 20 Thinkers by Prospect UK Magazine. 

Ari is an Affiliate Fellow of Yale Law School’s 
Information Society Project, a former Belfer Fellow of 
the Center for Technology and Society at the Anti-
Defamation League, a member of the Board of 
Directors of the Cyber Civil Rights Initiative, and an 
Advisory Board member of the Electronic Privacy 
Information Center. He is also the founder of 
@Legally_Queer, an Instagram-based project 
educating the public about law and LGBTQ history and 
current events. 

He holds a Ph.D. in sociology from Columbia 

University, a J.D. from Harvard Law School, and an 
A.B., magna cum laude, from Harvard College.

Kenya Wiley 
Policy Counsel and Professor, Georgetown 
University and the Fashion Law Institute at 
Fordham Law School 

Kenya Wiley is a policy counsel and professor 
focused on fashion law, technology and social 
justice. Kenya currently serves on the faculty at 
Georgetown University and the Fashion Law 
Institute at Fordham Law School. She’s also 
served as a guest lecturer at Parsons School of 
Design and American University’s School of 
Communication. 

Kenya has conducted research and written on 
the intersection of fashion law, politics and 
policy—with bylines in WWD, Fashionista, ELLE 
and CNN. As one of the leading voices in the 
intersection of fashion law and government 
policy, Kenya has presented on stage at 
numerous conferences and academic 
institutions, including SXSW, MIT Media Lab, 
U.S. Commerce Department and the IoT Global 
Summits in Washington, DC and Brussels. 

Kenya previously served in senior legal and 
policy positions for the U.S. Senate Homeland 
Security and Governmental Affairs Committee 
and the Motion Picture Association’s (MPA) 
legal department—providing advice on 
intellectual property protection, political law, 



privacy and data security issues. While at MPA, 
Kenya designed and implemented the 
association’s inaugural academic outreach 
program for entertainment executives and 
academics in film, philanthropy, copyright and 
tech policy. 

In 2017, Kenya was named one of WWD’s 
Women Leaders in Business, and she was 
awarded Howard Law School’s 2012 Intelligent 
Design Award for her outstanding contributions 
in fashion law and policy. Kenya also chaired 
ASTM’s inaugural Task Group on Data Security 
for Smart Textiles. 

Kenya received her B.A. in Psychology from 
Stanford University and her J.D. from the 
Georgetown University Law Center. Kenya is 
admitted to the District of Columbia Bar and the 
Illinois State Bar. 



C. CLYDE FERGUSON JR

SIXTH ANNUAL SYMPOSIUM 

THE PROMISE & PITFALLS OF TECHNOLOGY 

KEYNOTE ADDRESS: 

ALGORITHMS OF INJUSTICE & THE CALLING OF OUR GENERATION: 

THE BUILDING BLOCKS OF A NEW AI JUSTICE IN THE TECHNOLOGICAL ERA 

OF GLOBAL PREDATORY RACIAL CAPITALISM 

MAURICE R. DYSON
1 

I would like to thank the Dean Holley-Walker, Howard University School of Law, Professor 

Darin Johnson, Kayla Strauss, the staff of the Howard Human & Civil Rights Law Review, and 

the beloved spirit and legacy of C. Clyde Ferguson Jr. that continually inspires and guides this 

Annual Symposium and we are beyond grateful for your thought leadership and those of my 

colleagues who have embraced me in this circle to speak on one of most profound and 

unprecedented matters of precious import to the legal profession, and to our nation at this pivotal 

moment in history. 

Indeed, we have seen a great deal of developments in the space of artificial intelligence and its 

profound implications for civil rights and civil liberties.  Yet the stakes are far more greater than 

society as a whole has yet to acknowledge and its profound responsibilities are correspondingly 

greater than we have assumed. We have already envisioned the benefits that could derive from 

AI technology that is capable of holding a mirror to ourselves and our conduct.  It can allow us to 

improve our efficiency, our ability to diagnose, assess, and treat our bodies’ health, improve 

service delivery and ourselves, when so informed and imbued with this intent.  We can see it’s 

promise in improving our society’s ability to meet substantive needs of the human condition. But 

that is only if we vigilantly persist in the cause of our mutual understandings to speak to the root 

underlying conditions of our inequity. It cannot continue to manifest in laws and policies that 

seek to become the technological equivalent of Jim Crow. 

But what we confront today is a far much greater golden opportunity to shape this emerging 

technology in ways that can help us to become more aware.  To be more aware of the trajectory 

of not just our actions, but ultimately our conscious and subconscious patterns of thinking and 

feeling which is when we can really begin to understand how AI algorithms seek to exploit those 

hidden and overt biases within us. So legal technologists must now seek a means of making the 

new.  Where loving correction through accountability and where love in practice is not 

circumstantial to politics, nor transactional, conditional or carceral in nature with new AI 

applications. 

1 Professor of Law, Suffolk University Law School; J.D., Columbia University School of Law; A.B., Columbia 

College, Columbia University.  



Because we know we are the same branches of the same tree of humanity, we refuse to have the 

Rosewood2 and Tulsa tragedies3 of yesteryear become new proxies of algorithmic predatory 

capitalism today.4 The consciousness that produces these results seeks profits at any and all costs 

over humanity’s sake.  And now is the time for humanity to take its stand front and center to 

unite and embrace a jurisprudence that requires truth, reconciliation and accountability in law 

and technology.   

But we must remember our rights have also been discursively constructed, and that is no less true 

in dialogues shaped by AI where we see even greater parallels to our own lexicon.  For instance, 

the rhetoric of strict scrutiny has never been just rhetorical, not for those on the receiving end of 

its inhumanity and when it comes to AI, as with the law’s language, context matters. Strict 

scrutiny is not only a jurisprudential interpretation in constitutional law.5 Strict scrutiny has 

become a reality—a massive state strict scrutiny due to increasing AI surveillance technologies.  

That strict scrutiny mindset also seeks to be fatal in fact when it is rooted in the base 

consciousness of Jim Crow.6  This same consciousness which also produced the U.S. Capitol 

insurrection undoubtedly reveals a nation that must be put into balance with itself.  We must 

come to terms with a deeper truth that has become evident from the insurrection that is so 

important in achieving systemic justice now. 

Much of what we have seen in the attempts to undermine legitimacy have lead to calls of fake 

news.  But if in this polarization, we could put politics aside for just a moment, we can realize an 

important question that never gets asked nor answered enough: it is despite any intention to 

distort political perception, what becomes of the rhetoric of fake news as a viable argument now 

                                                            
2 Richard A. Ryles, The Rosewood Massacre: Reparations for Racial Justice, 9-APR NBA Nat'l B.A. Mag. 15 

(1995).   
3 Deenen L. Brown, Remembering Red Summer when white mobs massacred Blacks from Tulsa to D.C. available 

at https://www.nationalgeographic.com/history/2020/06/remembering-red-summer-white-mobs-massacred-blacks-

tulsa-dc/#close 
4 Tressie McMillan Cottom, Where Platform Capitalism and Racial Capitalism Meet: The Sociology of Race and 

Racism in the Digital Society (Oct. 9, 2020), Saje Journals, available at 

https://journals.sagepub.com/doi/full/10.1177/2332649220949473; Sam McKenzie, Jr. Why Racism Is An Issue of 

Predatory Capitalism: Capitalism Must Change To End Racism, available at 

https://sammckenziejr.medium.com/why-racism-is-an-issue-of-predatory-capitalism-ccd6acd94b72 
5 This doctrine holds that all race-based classifications must be subjected to strict scrutiny, set forth by the U.S. 

Supreme Court in Adarand Constructors v. Peña, 515 U.S. 200 (1995), overruling Metro Broadcasting, Inc. v. FCC 

(89-453), 497 U.S. 547 (1990). 
6 See, e.g., Guy-Uriel E. Charles & Luis Fuentes-Rohwer, State's Rights, Last Rites, and Voting Rights, 47 Conn. L. 

Rev. 481, 486 nn.23-24 (2014); Atiba R.Ellis, The Cost of the Vote: Poll Taxes, Voter Identification Laws, and the 

Price of Democracy, 86 Denv. L. Rev. 1023, 1024 n.7 (2009); see generally Margaret Hu, Algorithmic Jim Crow, 86 

Fordham L. Rev. 633 (2017). 

https://www.nationalgeographic.com/history/2020/06/remembering-red-summer-white-mobs-massacred-blacks-tulsa-dc/#close
https://www.nationalgeographic.com/history/2020/06/remembering-red-summer-white-mobs-massacred-blacks-tulsa-dc/#close
https://journals.sagepub.com/doi/full/10.1177/2332649220949473


when deep fakes,7 secretive surveillance,8 facial recognition technology,9 voice spoofing,10 and 

targeted algorithms can rock the bedrock of democratic legitimacy.11 

When such technology evaluates user preferences in manipulating the engineering of a Brexit 

vote as to alter and reshape the geopolitical economic power structure of nations,12 or to leveling 

a massive misinformation campaign in a domestic U.S. election,13 or to instigate ethnic tensions 

in Mynmar,14 can it truly be said that we are too far away from the day this technology which 

exploits destructive sentiments might one day be used for further undermining law and 

accountability? 

Just this week we can read that Facebook is targeting right wing paramilitary extremist with ads 

for tactical gear clearly intended for combat at a time the nation is crying out for reconciliation 

and healing.15  Facebook surveils 2.6 billion users and filed a patent to collect user face print 

information without their knowledge to sell to merchants including a “trustworthiness score” for 

each face.16 We must refuse a digital caste system AI racism and classism seek to produce. The 

Facebook–Cambridge Analytica scandal where the personal data of 87 millions Facebook users 

was allegedly harvested and used to provide analytical assistance in order to sway a general 

7 Kristina Libby, Deepfakes Are Amazing. They're Also Terrifying for Our Future: Everything you need to know 

about the technology that poses real dangers to our democracy, Popular Mechanics, available at 

https://www.popularmechanics.com/technology/security/a28691128/deepfake-technology/ 
8 Kalev Leetaru, Facebook As The Ultimate Government Surveillance Tool?  Forbes, available at 

https://www.forbes.com/sites/kalevleetaru/2018/07/20/facebook-as-the-ultimate-government-surveillance-

tool/?sh=3fb110952909 
9 Vishaal Narsey, Facebook Developed A Secret Facial Recognition App, (Nov. 27, 2019), available at  

https://fashionindustrybroadcast.com/2019/11/27/facebook-developed-a-secret-facial-recognition-app/ 
10 Jesse Damiani,  A Voice Deepfake Was Used To Scam A CEO Out Of $243,000, available at 

https://www.forbes.com/sites/jessedamiani/2019/09/03/a-voice-deepfake-was-used-to-scam-a-ceo-out-of-

243000/?sh=20e616332241 
11 Kristina Libby, Deepfakes Are Amazing, supra note 7. 
12 Mark Scott, Cambridge Analytica helped ‘cheat’ Brexit vote and US election, claims whistleblower: Giving 

evidence to MPs, Chris Wylie claimed the company’s actions during the Brexit campaign were ‘a breach of the 

law.’ (Mar. 27, 2018), available at https://www.politico.eu/article/cambridge-analytica-chris-wylie-brexit-trump-

britain-data-protection-privacy-facebook/ 
13 Id. See also Malevolent Soft Power, AI and the Threat to Democracy, available at 

https://www.brookings.edu/research/malevolent-soft-power-ai-and-the-threat-to-democracy/ (“The fact of Russian 

interference in the 2016 election is now well known in the United States. What is less well known is that the 

Russians have been at this in other countries; from elections in the Ukraine, to the Brexit vote in Great Britain, to 

Scotland, Austria, Belarus, Bulgaria, Czech Republic, France, Germany, Italy, Malta, Moldova, Montenegro, 

Netherlands, Norway and Spain.”).  
14 Angshuman Choudhury, How Facebook Is Complicit in Myanmar’s Attacks on Minorities 

Facebook faces accusations of favoring a majoritarian regime in Myanmar (Aug. 25, 2020), available at 

https://thediplomat.com/2020/08/how-facebook-is-complicit-in-myanmars-attacks-on-minorities/ 
15 Igor Vamos, “Facebook is bombarding rightwing users with ads for combat gear. See for yourself,” available at 

https://www.theguardian.com/commentisfree/2021/jan/26/facebook-ads-combat-gear-rightwing-users?CMP=oth_b-

aplnews_d-1 
16 Kalev Leetaru, Why Facebook's New User Trustworthiness Scores Are So Frightening, (Sept. 10, 2018), available 

at https://www.forbes.com/sites/kalevleetaru/2018/09/10/why-facebooks-new-user-trustworthiness-scores-are-so-

frightening/?sh=4e052c2c49f5 

https://www.forbes.com/sites/kalevleetaru/
https://www.forbes.com/sites/jessedamiani/


presidential election has and continues to raise alarms long before now.17 Facebook's platform 

has also been allegedly used to help incite WhatsApp lynchings in India,18 and spreading 

misinformation of QAnon19 and the hate of the Proud Boys.20  It is also said that Beijing 

allegedly surveils 1.4 billion people to develop a “social credit score” which assesses each 

citizens’ social and economic standing based on data to discriminate in services and to track 

those of different faiths and backgrounds that may be deemed politically undesirable as a form of 

enforcing authoritarian social control.21 Baltimore police use facial recognition to quash 

1st amendment rights to peaceably assemble by targeting those with outstanding warrants in the 

crowd at the Freddie Gray protests to arrest them which in turn suppresses and chills the 

demands for police accountability.22   

It is against this backdrop, that the National Institute of Standards and Technology released a 

report analyzing 189 facial recognition algorithms from 99 companies which revealed that it saw 

higher rates of false positives for Asian and African American faces relative to images of 

Caucasians.23  The differentials often ranged from a factor of 10 to 100 times in errors, that is, 

errors on African American and Asian faces were 10-100 times more than errors on Caucasian 

faces.24  Their study revealed that African Americans females faces were most likely to be 

misidentified, and thus subject to the greater possibility of false accusations.25 The Gender 

Shades Project and the great work of the Algorithmic Justice League have shown significant 

disparities in facial recognition technologies for people of color, often preferring a lighter 

phenotype.26 And while there is much talk of the promise of AI to help law enforcement with 

crime fighting, the reality is that AI Algorithms not only misidentify, they lack predictive value 

in law enforcement recidivism rates.  When COMPAS’ predictive recidivism scores of 7,000 

people arrested in Broward County, Florida, were compared with the criminal histories of those 

same people over the next few years, “the score proved remarkably unreliable” in forecasting 

                                                            
17 Rosalie, Chan. The Cambridge Analytica whistleblower explains how the firm used Facebook data to sway 

elections, Business Insider, available at https://www.businessinsider.com/cambridge-analytica-whistleblower-

christopher-wylie-facebook-data-2019-10 
18 How WhatsApp helped turn an Indian village into a lynch mob, BBC, available at 

https://www.bbc.com/news/world-asia-india-44856910 
19 Jessica Guynn, QAnon still pushing conspiracies, lies about the election and former president Trump on Facebook 

and Twitter, USA Today, available at https://www.usatoday.com/story/tech/2021/01/27/facebook-twitter-qanon-

election-trump-capitol-gab-biden/4280816001/ 
20 Taylor Hatmaker,  Facebook is the recruiting tool of choice for far-right group the Proud Boys, 

Aug. 10, 2018, available at https://techcrunch.com/2018/08/10/proud-boys-facebook-mcinnes/ 
21 Nicole Kobie, The complicated truth about China's social credit system 

China's social credit system isn't a world first but when it's complete it will be unique. The system isn't just as simple 

as everyone being given a score though, Wired, available at https://www.wired.co.uk/article/china-social-credit-

system-explained 
22 Shira Ovide, A Case for Banning Facial Recognition: A Google research scientist explains why she thinks the 

police shouldn’t use facial recognition software, N.Y. Times, available at 

https://www.nytimes.com/2020/06/09/technology/facial-recognition-software.html 
23 NIST Study Evaluates Effects of Race, Age, Sex on Face Recognition Software 

Demographics study on face recognition algorithms could help improve future tools, available at 

https://www.nist.gov/news-events/news/2019/12/nist-study-evaluates-effects-race-age-sex-face-recognition-

software 
24 Id.  
25 Id.  
26 How well do IBM, Microsoft, and Face++ AI services guess the gender of a face?, available at 

http://gendershades.org/ 



violent crime where “only 20 percent of the people predicted to commit violent crimes actually 

went on to do so.”27 They also concluded that the algorithm was twice as likely to falsely flag 

black defendants as future criminals as it was to falsely flag white defendants as future 

criminals.28 A judge in Wisconsin overturned a plea deal of one year in jail which been jointly 

agreed on by the prosecution and defense and gave the defendant more jail time (two years in 

state prison and three years of supervision) because of the defendant’s high “risk assessment” 

score.29  Is this an acceptable way to use AI determined risk assessment? This is not just an abuse 

of discretion. It is the abdication of discretion in the solemnity of the judicial function.30  To see 

this technology is unreliable and unfair, consider Amazon’s facial recognition technology, 

Rekognition, which allegedly falsely matched criminal photo arrays with 28 members of the U.S. 

Congress.31  What have been the fruits of this technology in the hands of the self 

serving?  Predictive policing, sentencing and bail reform show a disturbing pattern that relies on 

compromised policing practices.32  Such deeply compromised, flawed practices and over 

policing in communities of color form the flawed arrest data to determine risk assessment 

scores.33  But make no mistake, dirty data has never lead to clean outcomes and it is even less 

probable with few black and brown people on code engineering teams.—Indeed, we also 

remember Timmit Gebru, who, as one of the few Black women in her field, was allegedly fired 

from Google for speaking out about unethical AI.34    

                                                            
27 Julia Angwin et al., Machine Bias: There’s software used across the country to predict future criminals. And it’s 

biased against blacks, available at https://www.propublica.org/article/machine-bias-risk-assessments-in-criminal-

sentencing. (noting that there has been troubling expanded use of these risk assessment scores throughout the 

criminal justice system from arraignment to bond to sentencing.  Increasingly, more courtrooms where judges are 

given these algorithm scores impact people of color in Arizona, Colorado, Delaware, Kentucky, Louisiana, 

Oklahoma, Virginia, Washington and Wisconsin.) 
28 Id.  
29 Julia Angwin, et al., Risk scores attached to defendants unreliable, racially biased, available at 

http://archive.jsonline.com/news/crime/risk-scores-attached-to-defendants-unreliable-racially-biased-b99732973z1-

381306991.html 
30 Judge Noel L. Hillman,  The Use of Artificial Intelligence in Gauging the Risk of Recidivism, ABA, available at 

https://www.americanbar.org/groups/judicial/publications/judges_journal/2019/winter/the-use-artificial-intelligence-

gauging-risk-recidivism/ (Judge Hillman notes three primary objections to use of such scores in sentencing: “(1) the 

use of AI at sentencing may violate basic tenets of due process, (2) current AI technology presents unacceptable 

risks of error and implicit bias, and (3) reliance on AI to predict recidivism improperly cedes the discretionary 

sentencing power to nonjudicial entities. In short, to date, the use of AI at sentencing is potentially unfair, unwise, 

and an imprudent abdication of the judicial function.”). 
31 Jacob Snow, Amazon’s Face Recognition Falsely Matched 28 Members of Congress With Mugshots, July 28, 

2016, ACLU, available at https://www.aclu.org/blog/privacy-technology/surveillance-technologies/amazons-face-

recognition-falsely-matched-28#:~:text=In%20a%20test% 20the%20ACLU,been%20arrested%20for%20a%20 

crime.&text=Our%20test%20used%20Amazon%20Rekognition,with%20a%20database%20of%20mugshots. 
32 Officer A. Cab, Confessions of a Former Bastard Cop, available at https://medium.com/@OfcrACab/confessions-

of-a-former-bastard-cop-bb14d17bc759 
33 Rashida Richardson et al., Dirty Data, Bad Predictions: How Civil Rights Violations Impact Police 

Data, Predictive Policing Systems, and Justice, 94 N.Y.U. L. Rev. Online, 192 (2019), https://ssrn. 

com/abstract=3333423; see also The Problems With Pre-Trial Risk Assessment, NYCLU, available at 

https://www.nyclu.org/sites/default/files/field_documents/20200309_bailriskassessment_v3.pdf 
34 Natasha Tiku, Google hired Timnit Gebru to be an outspoken critic of unethical AI. Then she was fired for it. 

Gebru is one of the most high-profile Black women in her field and a powerful voice in the new field of ethical AI, 

which seeks to identify issues around bias, fairness, and responsibility, The Wash. Post, available at 

https://www.washingtonpost.com/technology/2020/12/23/google-timnit-gebru-ai-ethics/ 
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Even more troubling is that risk assessment factors in AI discriminates against immutable 

characteristics and now criminalizes those characteristics in ways that manifestly violate notions 

of fundamental fairness in our justice system when an individual has no control over these 

factors an algorithm employs.35  Should these factors equal probable cause?  Or are we using AI 

as yet another means to criminalize poverty an race in the United States?    Consider the 

immutable factors that are comingled indiscriminately in algorithm which form the basis for risk 

assessment scores.  They include: 

• Geography of Birth

• Parents’ Marital Status

• Parents’ Education

• Where You Were Raised & Surrounding Income Level

• Number of Arrests In Your Neighborhood

• Type of Crimes Committed in Your Community Where You Grew Up.36

Is this approach determining danger and culpability based on conduct?  No. By these factors 

alone, the algorithm would likely declare I should not be here. Yet here I stand before you as the 

living, breathing truth that defies the mechanistic Calvinism of AI risk assessment factors.  And 

yet here you are.  We are broad and diverse as we come. These risk assessment scores and the 

factors they rest upon simply cannot be left unquestioned or ignored in the long history of the 

U.S as a predatory racial capitalist state.37  Indeed, it greatest reliability rests in its unreliability to be

35 The Supreme Court has extended strict scrutiny to immutable classes such as illegitimacy, race, alienage, national 

origin, and gender but has been less willing to extend the concept of immutability. See City of Cleburne v. Cleburne 

Living Ctr., 473 U.S. 432, 446 (1985).  Others have argued immutability extends beyond these classes as well. See, 

e.g., Sharona Hoffman, The Importance of Immutability in Employment Discrimination Law, 52 Wm. & Mary L.

Rev. 1483, 1531-37 (2011) (noting appearance, parental status, marital status, and political affiliation should be

understood as immutable); Anna Kirkland, Victorious Transsexuals in the Courtroom: A Challenge for Feminist

Legal Theory, 28 Law & Soc. Inquiry 1, 31 (2003); see also Donald Braman, Of Race and Immutability, 46 UCLA

L. Rev. 1375, 1381 (1999).
36 See generally, Sarah Picard-Fritscheet al., Demstifying Risk Assessment: Key Principles and Controversies,

Center for Court Innovation, available at

https://www.courtinnovation.org/sites/default/files/documents/Monograph_ March2017_

Demystifying%20Risk%20Assessment_1.pdf
37 See Ruth Wilsome Gilmore et al., Restating the Obvious, available at https://books.google.com/books?hl

=en&lr=&id=Zd-4eDQdP2EC&oi=fnd&pg=PA141&dq=ruth+ wilson+gilmore&ots=8Q6RhQypB9&sig

=BvTCEyXIWmDsG8sWli11jkUhhLg#v=onepage&q=ruth%20wilson%20gilmore&f=false (“The history of the

United States is, in large part, the history of capitalists figuring out how to develop and use large-scale complex

governmental institutions to secure their ability to get rich.  A cursory study of any U.S. history—the Civil War, the

Progressive Era, the New Deal, the postwar New Frontier/Great Society-reveals examples of the ways that

capitalists helped develop “the state” in order to disable monopolist adversaries, secure access to raw materials and

new markets, murder indigenous people, outlaw or circumscribe worker-organizing, or socialize the cost of

protections against calamity and opportunities for advancement in order to minimize vulnerability to wage demands.

Workers of all races and conditions weren’t gifted with concession but, rather, won them through fighting hard,

sometimes together and sometimes not….{but] the antistate state’s fable promising its own demise is a central part 

https://www.courtinnovation.org/sites/default/files/documents/Monograph_%20March2017_
https://books.google.com/books?hl%20=en&lr=&id=Zd-4eDQdP2EC&oi=fnd&pg=PA141&dq=ruth
https://books.google.com/books?hl%20=en&lr=&id=Zd-4eDQdP2EC&oi=fnd&pg=PA141&dq=ruth


used fairly against people of color, and the poor. And if this was not an egregious enough affront to 

our precarious rhetoric and unrealized notions of meritocracy, fairness and reliability, we can see 

AI tech is rapidly being used in attempts to unilaterally allocate life opportunities for all 

Americans.   You will have awaken to a world where it is not the Constitution, nor the rule of 

law, but an AI algorithm that determines unilaterally without your knowledge what rights you 

have and how you may or may not exercise them.  given the private information exchanges 

defining the global marketplace and their. Think about how an algorithm can set the terms and 

conditions of your digital destiny.  This is the era of the “score ranked digital caste system” and 

we see it already in determining who gets what including:  

•       Home mortgage 

•       Car loan & car insurance 

•       University admissions 

•       Credit financing 

•       Employment 

•       Health benefits 

•       Consumer rewards 

•       Police stops, arrests & detention 

•       “At risk” student designations to justify surveillance in public schools 

The history of fabricated evidence and racial hostility at the Capitol should be evidence 

enough to serve as a reflective mirror to the nation to see for itself the need to put transparent, 

accountable and replicable, reversed engineered safeguards into the technology.  But perhaps 

even that can be spoofed in deep neural networks. 

We reject a racially biased technology.  And we reject the use of this technology as 

currently practiced until a racial reconciliation based upon technological justice, not rhetoric, is 

first and finally made. It is justice that begins in a national and international moratorium. And if 

it is violated, it should result in reparative treble damages and injunctive relief for the harm 

caused on platforms to those harassed by AI-induced racial profiling, or misidentification that 

becomes the new digital justification for stop and frisk.  A student denied entry into school or 

                                                            
of the rhetoric of neoliberalism [which involves the ]..telling and retelling the story as part of the discourse of 

globalization, a crucial part of the current attempt to normalize market ideology in order to reshape and renew global 

domination.   Central to…the project of state rebuilding more generally, is the way that the state’s ability to erect 

barriers, enforce boundaries, patrol borders, and create enemies is rejigging the dynamic categories of poverty, race 

and citizenship and imposing new threats on the life chances of the world’s working people.”).      



college based only on an algorithm,38 an uber driver denied work because of faulty facial 

technology39 or a CEO duped by voice spoof out of nearly $250,000 dollars begin show the 

depth of concern.40   With such broad use of this technology, can we really ever now discern, 

authenticate and therefore trust what actions are taken and by whom, be they cybercriminals, 

supremacist, law enforcement, or others? 

With the spectre of this technology, can we ever discern from now on whether probable 

cause is technologically manufactured? Or even when clear and convincing evidence truly exist 

when this technology can so easily fabricate evidence which our history of race relations in this 

country shows we have been far too inclined to use as a tactic in order to deny one’s liberty 

interest?  When does doubt become reasonable doubt as a result of this increasing technological 

manipulation? But this technology genie has been released and it is even in the hands of 

cybercriminals. Therefore, it is both reasonably prudent and urgent that we should act with all 

deliberate intent, and we must endeavor from now on to be clear in our understanding that intent 

in the law must be aligned to an understanding of the impact such algorithms of injustice 

produce.  They should be informed, scrutinized, analyzed by its consequences on everyday 

people’s lives. 

In jury sequestrations, how do we not know juror psychological preferences are not 

exploited unbeknownst to the juror when the AI algorithm feeds their entertainment preferences 

in the shows they watch in the comfort of their own home?  If algorithms and code developers 

have learned to psychologically profile its users for an election, what has or will stop others from 

infiltrating the psyche of prospective jurors?  Witness tampering, juror tampering and the 

fabrication of evidence may be taken to a whole new level where there is no transparency, and 

with such a high degree of secrecy that now exist over this technology, such questions must be 

answered forthwith with transparency and accountability. 

In a world of increasing prevalence for deep fakes, voice spoofs, conspiracy theories and 

suspect intentions, it is only in examining their impact on our society can we ever be more 

certain that the purported uses intended for such technologies remains in faithful congruity with 

our democratic principles when it becomes unmoored from truth itself.  How can we discern 

from now on what is true and what is not?  How may we be assured what is real and what is 

doctored? If this challenge is taken on seriously, then these questions cannot nor should not be 

denied or delayed any longer.  For they call into question a legal system where sound, principled 

adjudication is dependent upon sound fact finding.   How can we be assured as a legal 

community and as a society, these technologies are not now being employed for misguided ends 

given all of this dubious context and history.  

                                                            
38 Amit Kawala, An Algorithm Determined UK Students' Grades. Chaos Ensued: This year's A-Levels, the high-

stakes exams taken in high school, were canceled due to the pandemic. The alternative only exacerbated existing 

inequities, available at https://www.wired.com/story/an-algorithm-determined-uk-students-grades-chaos-ensued; see 

also Rebecca Koenig, As Colleges Move Away From the SAT, Will Admissions Algorithms Step In? available at 

https://www.edsurge.com/news/2020-07-10-as-colleges-move-away-from-the-sat-will-admissions-algorithms-step-

in 
39 Jaden Urbi, Some transgender drivers are being kicked off Uber’s app, CNBC, available at  

https://www.cnbc.com/2018/08/08/transgender-uber-driver-suspended-tech-oversight-facial-recognition.html 
40 Jesse Damiani,  A Voice Deepfake Was Used To Scam A CEO Out Of $243,000, supra note 10.  
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If we can disrupt political elections, what does that say for judicial elections, sheriff 

elections, and those who must endure their consequences when shaping law and policy toward 

us? Does the technology become useful to target judges for recall or can it be used to remove 

bias once and for all? There is much promise yet to be substantiated, but the pitfalls are far more 

a danger to the rule of law and the legal profession now that the time to act has come and it is 

long overdue.  This technology has already become increasingly pervasive and more 

sophisticated.  We cannot legislate as if we operate on a blank slate. 

Lives right now are being impacted and the ability to discern the truth which is so central 

to our principle of equal justice under the law has now been profoundly called into question for 

all. We must independently evaluate AI use, by strictly scrutinizing the code developers and the 

algorithm design based on the outcomes produced. We can strive to know by reverse engineering 

the programmed classifiers these algorithms of injustice are trained on-- for by their outcomes, 

we shall then know the true purpose or  “algorithmic’s functional intent” by its outcome 

nexus.  A good and productive use of AI technology as a means to understand how to better 

serve users does not bring forth corrupt ends of social control and divisions. But neither does a 

corrupt use of AI technology bring forth good fruit for a democracy and its people?  Code 

developers who intentionally or foreseeably stir up conflict and then sells ads to promote 

weapons to the perpetrator is just as much an accomplice as the one who pulls the trigger. 

Yes, in the ecosystem of deep fakes, every use of AI technology must be examined by its 

own materalist outcomes, on people of color as upon nations.  But such accountability requires 

not just a linear understanding of causal nexus when that nexus can be so cloaked and disguised 

by technology itself.  Instead it requires an inferential analysis rooted in the careful use of 

inferential legal tools such as a res ipsa loquitur, and the disparate impact principle.  Indeed, the 

troubling outcomes of the AI algorithms employed on social media platforms “speak for 

itself.”   There are promises and pitfalls to this technology. The weight of the evidence not only 

shows the technology is biased in design, but its use can be as well. In looking at its impact in 

today’s context, we must ask soberly, how likely will mass incarceration increase or decrease 

with the exploitation of this technology in the hands of the supremacist politician, regulator or 

police?  Or how likely will it be used to analyze those sworn to serve and protect for 

psychological bias against Blacks or to shed light on any suspect supremacist affiliations based 

on their profiles or facial data sets to target remediation or corrective efforts?  Will it be used to 

combat racial gerrymandering or voter suppression or will it be used to enforce them? How 

likely will we use AI to constructively uncover and combat AI bias?  Time will tell. 

But we have nonetheless allowed an invasive technology that harms all communities, but 

especially communities of color. And with absolutely no oversight, no enforceable regulations, 

no legal standards, no benchmarks, no uniform best practices, no training, and no transparency 

that violates so blatantly so many of our existing legal rights?   We cannot stay asleep at the 

wheel any longer as a society or a profession. Perhaps all state and private code developers and 

those who contract with them should be cautioned not to use further a technology that can lead to 

massive legal exposure.  Given the enormity of that exposure, it seems only appropriate that 

damages be calculated not merely to restore the victim, but to truly deter the wrongdoer, and that 

can only happen when we stop allowing tort judgments be meager relative to the market 

capitalization of companies that it is written off as the cost of doing business.  That does not 



seem unreasonable when one considers AI can violate the law, if not it’s clear spirit and intent of 

so many of our laws including the: 

1st Amendment Freedom of Association 

4th Amendment Unreasonable Searches without Probable Cause 

5th Amendment Due Process Notice issue because of lack of transparency in disclosure or 

potential Brady evidence. 

6th Amendment Confrontation Clause problem where evidence sounds of a testimonial nature. 

Federal Rules against prejudicial and propensity evidence under R. 403, 404, 609, and Hearsay 

14th Amendment Equal Protection Clause problems 

Title VI, Title VII and Title IX disparate impact concerns 

Federal and state antirust & RICO laws 

Defamation of Character and False Light 

Invasion of Privacy based on intrusion upon seclusion, disclosure of private facts, and 

appropriation of name & likeness 

Conversion, consumer & data rights protections 

Informed consent principles and 

False imprisonment and false arrest based on AI misidentification. 

This behemoth of a problem in the law is precisely why a moratorium is need now. 

Transparency is desperately needed.  The proprietary work product of private companies 

hawking their services to states continues to be a familiar mantra.  But we deserve to see the 

impermissible risk factors that may have been incorporated in risk assessments systems proferred 

by the Correctional Offender Management Profiling for Alternative Sanctions (COMPAS), the 

Public Safety Assessment (PSA), the Level of Service Inventory Revised (LSI-R) leave us with 

this question: What can we truly know? FOIA records continue to be litigated with resistance 

and incomplete piecemeal disclosure and if the code is proprietary, no open record laws apply, 

no transparency into the algorithm exist and this too also speaks to the pressing need of a 

moratorium.  That need is only further underscored, when one considers for instance, that data 

anonymization, data cleaning and direct calibration are methods and techniques that are not 

sufficient to eradicate bias when word clusters, and second order associations still signals 

identities with immutable characteristics and affiliations, all of which can reflect and amplify 

bias.  Linear models, and especially deep networks still hide bias and should not be used to train 



linear classifiers.  Adversarial learning can help, but it needs to take into account not just identity 

classifiers, but power dynamics in context. Inclusive curation may ensure greater accuracy for 

race and ethnicity, but that alone will not assure case uses are appropriate as employed. 

Can every use of AI technology become known by the outcomes its algorithm 

produces?  Such accountability requires not just a linear understanding of causal nexus when that 

nexus can be so easily disguised ad spoofed by AI technology itself.  Instead it requires an 

inferential analysis in the careful use of inferential legal tools rooted in the res ipsa loquitur and 

disparate impact principle.  For the outcomes of the AI algorithms employed on social media 

platforms “speak for itself.”  In using AI to look at its impact, can we see in real time how likely 

mass incarceration will either increase or decrease with the exploitation of this technology in the 

hands of the supremacist politician, regulator or police? Or we can see likely will it be used to 

analyze all law enforcement personnel for psychological bias against Blacks or to shed light on 

any white power affiliations based on their profiles and data sets in the name of their earned 

redemption, accountability and justice?  We seek a trust that aims to rebuild society on better 

terms for humanity, not in building a trust with the aim to further exploit its to its demise.  

The conduct of many tech companies requires in the words of one Republican president, 

that we “trust but verify.”  Both compromised leaders and the unelected bureaucrats across the 

nation have de facto made a new strict scrutiny a ubiquitous technological reality now and it 

must now become a two way street. There must be a collective audit through a transparent, and 

independently organized and recorded global crypto cyber ledger monitored by the world, 

including a new generation of civil rights lawyer-technologists and civil liberties tech watchdogs 

that is of the people, by the people, and for the people, wherein it must be disclosed who uses 

these technologies and for what purposes. 

These local and global audits should be collaborative but also independent of government 

and private venture fiat where legal, financial, and “technological expungement remedies” are 

enforceable by “global digital citizens” or those granted standing whom the algorithm is 

demonstrably calculated to be adversely employed against.  A trusted decentralized worldwide 

algorithmic organization for global oversight is needed. And Congress must make quick work of 

a national moratorium until sensible legislation that builds off the Algorithmic Accountability 

Act can step effectively into the void and begin to bring order out of chaos.41 

But legislation aside, we find ourselves inevitably returning to that deeper truth.  You 

know it. Perhaps you have seen at dinner tables and chats with colleagues of a different political 

stripe, we are embedded in our biases in ways that seem resistant to reasonable and rational 

discourse. We know we have deeply rooted psychological need that births misguided allegiance 

to misguided ideals. We learn from our modern political context, rights and remedies are 

discursively constructed even without AI, but under AI, is it big tech, and not the rule of law, that 

seeks to determine what and how rights may be recognized and by whom?  AI is already a 

weaponized discursive employing and exploiting a racially charged language, images and views 

calculated to dehumanize all of humanity for the ignoble goal and unlimited appetite for avarice 

profit making at the expense of life. When tech platforms exploit deeply rooted emotional 
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predicates that produce violent against its own people, it is time for the law to take notice and act 

with strict accountability.  The law provides that "[n]o provider or user of an interactive 

computer service shall be treated as the publisher or speaker of any information provided by 

another information content provider"42, but when that service provider distorts, curates, targets, 

and amplifies hate and grossly misinformed speech, or worse, intentionally or recklessly allows 

it to be weaponized against the vulnerable, or to undermine open democratic choice, it no longer 

operates as a neutral intermediary platform—it becomes a publisher deserving of no absolute 

immunity and greater strict scrutiny as an accomplice to the atrocities their algorithms facilitate. 

If they hand the gun to someone else, they ought to be held responsible as if they pulled the 

trigger themselves.  We still require immunity to preserve freedom of speech, but it should be 

removed for those with an inordinate amount of de facto market power to influence speech, 

evidenced through its market capitalization, global reach, past conduct, and the amplification of 

its algorithmic design as evidenced in its actual or foreseeable potential impact on real people’s 

lives. 

As lawyers we supplant concepts of emotions with “intent” but in the world of AI, it is 

our words, emotion icons, family photos, post, likes, books, consumer habits, legal and illegal 

actions that all matter, and they clearly evoke an energy that has been harnessed, coded and 

engineered to drive our collective behavior.  It is time to rewrite our own story and begin a new 

plan.--One where we can find common cause with media feeds rather than one calculated to 

spread niche paramilitary interest tied to violent supremacist views.  Can we be more ambitious 

and try to create tech that builds rather than undermines civic society and that strengthens rather 

than weakens our system of checks and balances.  Can our algorithmic designs privilege a sense 

of love and community over fear?—To build the bridges that bind, heal and help each other 

become the best versions of ourselves?  That is where the promise of AI can be truly realized and 

not just the pretext of promising rhetoric.  But what guarantees can we install in the tech and in 

our oversight to ensure that free speech won’t be undermined by algorithms that place Black 

Lives Matter protest in social media feeds that invite violent confrontation.  Suddenly, freedom 

of speech is not so free when guns are brought to rallies and weaponized algorithms for the sake 

of targeted revenue and targeted chaos is done with ill advised or ill intended ends.   

Justice Brandeis said: “If there be time to expose through discussion, the falsehoods and 

fallacies, to avert the evil by the processes of education, the remedy to be applied is more speech, 

not enforced silence.”43  But it would seem evident this is an assumption that no longer holds 

true, if it ever did at all. Is more speech better when it may mean more politically motivated 

conspiracy theories and falsehoods and assaults on democratic institutions?  We have yet to 

know who would do the monitoring of AI and how? How would algorithms be revised?  We still 

have no plan and that itself is telling whether this technology will actually prove up to its 

promise, or if we will fall prey to the pitfalls of social control this technology may 

portend.  Social control through algorithmic design, is not a bridge too far when we consider we 

are a society that seems less interested in investing in education to enlighten its citizenry as we 
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are interested in social control now as evidenced in investing billions in for profit prisons, for 

profit debtor jails and for profit probation. 

Again context matters and it is significant the recent authoritarian culture wars 

exacerbated by exclusionary algorithmic design cast doubt on its unchecked use and its ability to 

realize its promise and potential. When it comes to tech companies, we must verify there was a 

robust, good faith, effective, institutional implicit bias check conducted of the organizational 

culture, the staff, internal processes employed and the final design of the AI algorithm, product 

or service by independent auditors. In determining what is “robust” for purposes of implicit bias 

check.  The “robust” nature of the implicit bias check is determined in reference to both 

the procedural and substantive mechanisms and safeguard involved in all decision making 

impacting data outcomes. 

Interpretative policy guidance for determining “procedural & substantive robustness must 

also be clear. For instance, we must know whether a defendant established there is diversity of 

engineering staff involved in algorithm development or if there are equalizing decisional 

mechanisms for all staff. We must know if there is an implicit bias check of data driving machine 

learning. We need to know if there was a confidential in camera review of algorithm formula 

assumptions by potentially affected stakeholders and an independent technical review.  Today, 

trade secrets are shielded through use of protective orders, in camera review and monitoring 

attendees. Proof of reasonable necessity still governs the need for protected disclosure and that 

provides a framework to balance rights and responsibilities fairly and transparently here too. We 

must ask, was there was an “algorithm use impact assessment statement” after a trial period of 

administration and monitoring before being formally adopted. Was there a “diverse human 

check” to ensure that no reckless indifference or knowledge to bias (either actual or constructive) 

exist? Is there retained court jurisdiction with court appointed masters to see that technology and 

its uses are periodically and randomly reviewed and audited?  

A plaintiff should prevail in challenging the AI formula if she can show that there are 

equally effective algorithm formulas or more reliable vetted metadata that could have been 

employed.  Evidence of machine learning that would lead to less or no adverse or discriminating 

consequences would matter. A plaintiff can also prevail if she can show that the coder failed to 

provide “verifiable decisional tracing” technology to allow reverse engineer analysis of 

algorithm formulas or that D employed spoof technology to subvert and conceal the true 

operating classifiers embedded in its  AI deep neural networks.   

Now some will say we need the Voting Rights Act restored, and they are certainly right 

in light of algorithms and violence employed to facilitate voter suppression.  But it should 

become increasingly clear that we need a whole new regime of civil rights safeguards that are 

equipped with hyper-dimensionally threaded cyber enforcement in deep neural networks that can 

uncover hidden operational bias secretly embedded in any exclusionary code.  A new civil rights 

predicated even more so on the work of data analytic scientists, and technologists are needed to 

scrutinize AI networks closely. Again, the manifest outcomes of AI employed in and across the 

world by tech platforms speaks for itself. 



So where does that leave us, or as King said: Where do we go from here: chaos or 

community?44 That choice is still the same today as it was then but it requires a plan if we are to 

break free from America’s racial karmatic cycle. A plan for building community as King saw as 

the only answer to our survival as a people and as a human species. But if we do not plan than, as 

the saying goes, we plan to fail and humanity simply cannot afford that.  And as a further 

corollary to that rule, if we do not have a plan for ourselves, someone else will find a way to fit 

us into theirs. Where does technology come into play with that corollary? When leaders act with 

the best interest of community, and act as molders of consensus to build an inclusive, healing 

community, humanity wins. When we act for self, or based on ratings, polls, revenue projections, 

geopolitical white supremacy and algorithms that reflect a lower consciousness of Jim Crow, it 

portends an ominous fate for us all.  So we have now identified the moral and technological 

crisis, and now it is time to take the bold steps to confront it.  Now is the hour of fate we must 

summon the courage to do what ought to have been done, to do what needs to be done, and to 

move past blame to heal.  We can’t just blame tech, supremacists, law enforcement, politics, the 

marketplace or anyone else unless we look honestly in the mirror at ourselves and collectively 

move as one to humanity’s rebirth in a higher consciousness in law and policy.   

Warren and Brandeis’ right to be let alone, the right to privacy, or for that matter the right 

to define and re-define who we are must become a renewed ideal that now ushers in a new reality 

of outcomes to forget our digital & online footprint, to be able to make mistakes and the ability 

to reform our character for the better.45  We have the right to have agency over own face, voice, 

words, digital bodies and life affairs. But we know the best agency comes from a will to bestow 

consideration, accountability and fairness, and not just a will to receive and take at all costs 

across the globe. 

These are precious and indispensable conditions that must and will reanimate the law 

when a society built upon those laws are founded on honorable intentions.  We insist on having 

agency over our own face, voice, words, digital bodies and life affairs but we know the best 

agency comes from a will to bestow consideration and fairness, and not just a will to receive and 

take at all costs. 

When we build a legal regime from the outside perspective of cosmetic appearances, as 

Derrick Bell suggest we did for Cold War appeasement with integration, that intent infuses the 

law’s outcomes.46 And so there can be no surprised again when external outcomes also 

cosmetically seeks to appease from an intent that has only that as its goal.   But the time is now 

when we take action to inwardly embrace as our whole hearted intent the true reconciliation of 

humanity, born from the sacred regard for the equality of the races, where we will see new and 

better outcomes.  We invoke an energy of understanding, an intent of true inclusivity.  We 

invoke a spirit of compassion, wisdom, and peace rooted in mutual understanding. One that exist 

in the world where there is no mass incarceration, but only mass liberation from the more 

egregious machinations of AI manipulation.  We step out of our own ego driven desires and now 

declare ourselves united to the principle of adjudicating law with mutual self regard, generosity 
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of spirit and a will to bestow full and complete racial justice that redeems and heals, a will to 

bestow a love that reintegrates, rejuvenates and revitalizes the constitution’s full, augmented 

reach to AI’s consequences. That is the awareness and orientation we must step into the AI space 

to bring much needed change. 

We abandon the old punitive mindset to now fully embrace and invoke a loving 

reconnection with one another and our coding programs will help us find new ways to find 

common ground. To find new ways to employ language to build bridges across all digital 

platforms and their communities.  Perhaps we can now see the hidden evolutionary impulse of 

society to overcome its challenges to extinction and that impulse is doing so by moving us closer 

and closer to the realization of our concealed unity as a global village.  Coronavirus, for better or 

worse, made the ramifications of being in a global village known, and we are one, whether that 

truth is acknowledged or not.  AI has the potential to be a societal mirror that illuminates our 

conscious and subconscious biases to make us better teachers, officers, lawyers, technologists, 

doctors, engineers, scientists and leaders.  But is that the true aim of mass tech platforms and 

code developers today? How can we discern?  As already noted, the thing speaks for itself. We 

shall know them by their fruits. Do men gather grapes of thorns, or figs of thistles?47 Do they aim 

to build up society and put humanity back on the course of survival with the existential climate 

change crisis?  We can look in the mirror if AI allows us to reflect and change ourselves, but that 

will and intention is up to us and what intention we bring into AI to see it is both accurate, 

accountable and constructive.  Given the manifest destruction, division and upheaval we have 

seen wrought across the globe by tech platforms, it is not hard to see what intent may be 

operating in all of the dismissive ambivalence, half hearted measures and cosmetic fixes we see 

in headlines with no real true desire to get it right for the American people.  Instead, what we 

have now at best with AI is a distorted mirror that is trained on weaponizing our biases, rather 

than overcoming them, and enforcing white supremacy rather than yielding to a vision where 

there is more than enough for everyone to meet our essential needs with basic human dignity for 

all--In recognizing we are children of our Creator where each of us are just one of its many 

different facets of the collective One.  We can become a healed society that is centered, balanced 

within itself, and can finally then see with our own inner eyes, the tangible outward legal and 

illegal creations of our own hidden intentions to externally rebuild society.  We have seen what 

kind of world is erected around us when our internal intentions operate from boundless greed and 

self interest.  It is now time to imagine what an external world looks like when we begin to build 

it from within, from the solemn, internal, sincere intention of loving our neighbor and planet as 

much as ourselves.  That is where and how the true promises of AI will finally materialize into 

justice.   

Now it is said whether it is vector machine learning, which looks at multiple examples 

and variables to predict behavior, or deep neural networks, where several layers of 

interconnected but independent neurons find relational connections between data points, that 

each method supposedly lacks the ability to fully understand AI’s decision making process and 

the inability to predict AI’s decisions based upon a discretionary analysis of complex factors. We 

often talk about this as the “Black Box Problem” AI presents for transparency and 

accountability, but a black box for who exactly?  When it is comes to Black Americans and 
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people of color at the receiving end of algorithmic designs that harms, that simply cannot stand 

as a sufficient response and it never has. 

The task before our generations is now clear. In his remarks, “The Calling of Our 

Generation” Kennedy put it best when he declared: “In the long history of the world, only a few 

generations have been granted the role of defending freedom in its hour of maximum danger. I 

do not shrink from this responsibility; I welcome it. I do not believe that any of us would 

exchange places with any other people or any other generation. The energy, the faith, the 

devotion which we bring to this endeavor will light our country and all who serve it — and the 

glow from that fire can truly light the world.”48  Thank you. 

48 Inaugural Address of President John F. Kennedy, Washington, D.C. January 20, 1961. 



SOCIAL MEDIA

Herrick v. Grindr: Why Section 230 of the Communications Decency Act Must
be Fixed
By Carrie Goldberg  Wednesday, August 14, 2019, 8:00 AM

Editor’s note: This piece is in part a modi�ed excerpt from the author’s book, “Nobody’s Victim: Fighting Psychos, Stalkers, Pervs, and Trolls,”
available from Penguin Random House on August 13, 2019.

For two and a half years, I’ve been �ghting for the gay dating app Grindr to bear responsibility for the harms my client Matthew Herrick
endured because of its defective product. Last week, Matthew, my co-counsel Tor Ekeland and I petitioned the Supreme Court for a writ of
certiorari in Matthew’s case against Grindr.

The question is whether the immunity provided to platforms by Section 230 of the Communications Decency Act has any meaningful limits
at all. As discussion of Section 230 has become more frequent and mainstream in the last several months, with solemn events—like 8chan
apparently hosting the suspected murderer’s racist screed in the El Paso shooting and Facebook being painfully slow to remove the live-
streamed Christchurch massacre—forcing the U.S. to rethink liability for third-party platforms, it is important that this conversation not be
conducted in fuzzy abstracts. Rather, everyone involved in the discussion must look at the stories of real individuals who have been deeply
wounded, their lives upended, because of platforms turning a blind eye or willfully ignoring injuries their products facilitate. In all cases
involving a Section 230 immunity defense, there are two stories—the story of the individual and the story of the litigation. This is Matthew’s
story.

Herrick v. Grindr is a civil lawsuit born from the urgent need for immediate help in a life or death situation. While the goal of most Section
230 cases—and litigations in general—is �nancial compensation for past injuries, Matthew’s suffering was ongoing. Matthew’s ex-boyfriend,
Oscar Juan Carlos Gutierrez, was impersonating him on Grindr and sending men to Matthew’s home to have sex with him.

It all started one evening in late October 2016, right before Halloween. Matthew had been sitting on the front stoop of his New York City
apartment, smoking a cigarette, when a stranger called to him from the sidewalk and started heading up the steps toward him. The
stranger’s tone was friendly and familiar. But Matthew had never met this guy before. “I’m sorry,” he said. “Do I know you?”

The stranger raised his eyebrows and pulled his phone from his back pocket. “You were just texting to me, dude,” he replied, holding out his
phone for Matthew to see. On the screen was a pro�le from the gay dating app Grindr, featuring a shirtless photo of Matthew standing in his
kitchen, smiling broadly. Matthew recognized the picture right away. He’d posted it on his Instagram account a few weeks earlier. But the
Grindr pro�le wasn’t his. “I wasn’t talking to you,” Matthew explained. “That’s not my account.”

They went back and forth for a while. The stranger kept holding up his phone, insisting Matthew had invited him over for sex. But Matthew
knew the pro�le wasn’t his. Finally, the stranger became exasperated and left. “Fucking liar!” he shouted in Matthew’s direction as he
walked away. “You’re an asshole!”

Rattled, Matthew went back inside. A few minutes later, he heard his buzzer ring. It was another man insisting that he, too, had made a sex
date with Matthew. Two more men showed up that day. And three others came calling the next. “Matt!” they’d holler from the sidewalk, or
they’d lean on the buzzer expecting to be let in. At �rst the strangers only went to his apartment, but by the end of the week a steady stream
of men was showing up at the restaurant where Matthew worked as well. Some were in their 20s, others much older. A few arrived in
business suits, as though on the way to the of�ce. Others were twitchy and sweaty, looking like they’d been up all night getting high. They’d
stalk him at work and at home, all hours of the day and night, each one convinced Matthew had invited him over for sex.

He was pretty sure he knew who was behind the attack: Gutierrez, his ex. The pair had met more than a year prior, on Grindr, and dated for
11 months. As time wore on, Gutierrez became increasingly jealous and clingy, accusing Matthew of cheating and doing things like showing
up at Matthew’s job and refusing to leave. Eventually, Matthew couldn’t take it anymore; the pair broke up. The week after he ended his
relationship with Gutierrez, strange men began showing up at Matthew’s door.

The impersonating pro�le sent men for �sting, orgies and aggressive sex. They were told that if he resisted, that was part of the fantasy.
They should just play along. It seemed clear to me that Gutierrez was endeavoring to do more than harass and frighten Matthew. He
appeared to be trying to recruit unwitting accomplices to perpetrate sexual assaults.

https://www.lawfareblog.com/topic/social-media
https://www.lawfareblog.com/contributors/cgoldberg
https://www.amazon.com/Nobodys-Victim-Fighting-Psychos-Stalkers/dp/052553377X
https://www.amazon.com/Nobodys-Victim-Fighting-Psychos-Stalkers/dp/052553377X
http://www.cagoldberglaw.com/wp-content/uploads/2019/08/HERRICK_SCOTUS.pdf
https://www.lawfareblog.com/


Like many of my clients, before coming to see me Matthew had tried everything he could to take care of the problem on his own. He �led
more than a dozen complaints with his local police precinct. The of�cers dutifully took down his information but didn’t seem to understand
the danger he was in. “One guy rolled his eyes,” Matthew recalled. “I think they �gured since I’m a big guy, and I look like I should be able to
take care of myself, that I should just go beat him up or something. I guess to them I don’t look like a ‘victim.’ ” Another of�cer suggested
Matthew pack up his belongings and “�nd a new place to live.”

By the time Matthew came to me for help, the Manhattan district attorney opened an investigation and he’d gotten a family court “stay
away” order, but neither was stopping the traf�c of strangers coming to his home and work for sex. He also did everything he could to get
the imposter pro�les taken down. He directly contacted Grindr and its competitor Scruff, which Matthew’s ex was also using to impersonate
him, and begged the companies to remove the fake pro�les from their platforms. In their terms of service, both companies explicitly prohibit
the use of their products to impersonate, stalk, harass or threaten. Scruff, the smaller of the two companies, responded to Matthew
immediately. It sent him a personal email expressing concern, took down the fake accounts, and blocked Gutierrez’s IP address, effectively
banning him from the app. When Gutierrez started impersonating Matthew on Jack’d, yet another gay dating app, that company also banned
Gutierrez from using its platform to harass Matthew. But Grindr took a different approach: It did absolutely nothing.

“I emailed and called and begged them to do something,” Matthew told me, the frustration rising in his voice. His family and friends also
contacted Grindr about the fake pro�les—  in all, about 50 separate complaints were made to the company, either by Matthew or on his
behalf. The only response the company ever sent was an automatically generated email: “Thank you for your report.”

All in all, more than 1,400 men, as many as 23 in a day, arrived in person at Matthew’s home and job over the course of 10 months.

Grindr is a wildly successful company. In 2018, the dating app reportedly had more than three million users in 234 countries. Like most
social media companies, Grindr operates, in large part, as an advertising platform. The free content and services these platforms  provide— 
porn, photo sharing, direct messaging, emailing, shopping, news,  dating— are really just lures to get people to show up so the companies can
collect data about what users buy, who they’re friends with and where they’re going, and use that information to advertise. Grindr prides
itself on its state -of- the- art geolocative feature, which can pinpoint a user’s exact location, allowing users to match with others in their
vicinity. This is how they rake in advertising revenue— by customizing the ads that users see based on nearby businesses.

Even though Grindr’s terms of service state that Grindr can remove any pro�le and deny anybody the use of their product at the company’s
discretion, they refused to help. After Matthew’s approximately 50 pleas to Grindr for help were ignored, we sued Grindr in New York State
Supreme Court, New York County, and obtained immediate injunctive relief requiring that Grindr ban Gutierrez.

It’s not clear exactly how Gutierrez was exploiting Grindr to send the strangers to Matthew—it might have been through a spoo�ng app that
worked with Grindr’s geolocation software or something more technical. But the strangers who came to Matthew said they were sent
through the Grindr app and would show Matthew the fake pro�les with his pictures, geolocation maps showing how far away they were from
Matthew, and direct messages telling them which buzzer to ring and what kind of sex Matthew was eager to have.

I didn’t need to explain on a technical level how Grindr was being used against Matthew at this stage of the litigation; that’s what discovery
is for. What we knew is that Grindr was in an exclusive role to help stop Matthew’s hell, given law enforcement was too slow and Gutierrez
had been deterred by neither arrests nor orders of protection.

I knew from the start that Grindr would claim it was immune from liability pursuant to Section 230 of the Communications Decency Act,
which states that “[n]o provider or user of an interactive computer service shall be treated as the publisher or speaker of any information
provided by another information content provider.” Section 230 was originally conceived to shield internet companies that ran online
message boards— where the majority of user -generated content appeared online— from legal action traditionally lodged against publishers,
like defamation and obscenity claims. Today, of course, the internet looks very different than it did in 1996, when the law was passed. Tech
companies today wield unimaginable power and in�uence and offer services that didn’t even exist in 1996,  like direct messaging and
geolocating. Yet internet companies not only use Section 230 to shield themselves from liability for anything users post on their platforms;
they also think that immunity extends to cover any and all decisions they make about how their products operate— even if those decisions
cause users harm.

So I made sure not to sue Grindr for traditional publication torts like defamation. That is, I was not suing them for any words that Gutierrez
said on the pro�les or communications he’d made on the app. Instead, I tried something new—I sued Grindr using traditional product
liability torts. I argued that Grindr is a defectively designed and manufactured product insofar as it was easily exploited—presumably by
spoo�ng apps available from Google and Apple—and didn’t have the ability, according to the courtroom admissions of Grindr’s own lawyers,
to identify and exclude abusive users. For a company that served millions of people globally and used geolocating technology to direct those
people into of�ine encounters, it was an arithmetic certainty that at least some of the time the product would be used by abusers, stalkers,
predators and rapists. Failing to manufacture the product with safeguards for those inevitabilities, I argued, was negligent.



On Feb. 8, 2017, Grindr �led a notice of removal from state court to the Southern District of New York. Our temporary restraining order
requiring that Grindr ban Gutierrez from its services expired as a matter of law 14 days after the removal—but when we moved to extend the
order, Judge Valerie Caproni denied the extension. Judge Caproni felt our underlying case lacked merit because she suspected Grindr was
immune from liability pursuant to the Communications Decency Act, arguing that our claims depended on information provided by another
information content provider. If not for Matthew’s ex using the app, she reasoned, none of this would have happened to Matthew. She
reduced all the harm as �owing from Gutierrez’s actions, not Grindr’s, and therefore reasoned that the company was immune from liability
and had no obligation to Matthew. In April and May of 2017, Grindr and its holding companies �led motions to dismiss our claims. At the
time, Matthew’s ex was continuing to relentlessly use the app to send strangers to his home and job—a fact the court knew. However, it was
not until the following year that the court ruled on the motion to dismiss. By this time, Tor Ekeland had joined me representing Matthew.

We argued in our opposition papers that because we were suing Grindr for its own product defects and operational failures—and not for any
content provided by Matthew’s ex—Grindr was not eligible to seek safe harbor from Section 230. To rule against Matthew would set a
dangerous precedent, establishing that as long as a tech company’s product was turned to malicious purposes by a user, no matter how
foreseeable the malicious use, that tech company was beyond the reach of the law and tort system.

Nevertheless, on Jan. 25, 2018 Judge Caproni dismissed our complaint entirely. All but a copyright claim was dismissed with prejudice,
meaning that even if Matthew learned new information to support his claims, he could not amend his complaint.

Matthew’s case was thrown out before we’d even gotten our foot in the door—even though dismissal at the motion to dismiss stage is
supposed to be reserved for situations where a complaint is defective on its face, while ours was a detailed, thorough 43 pages and well-
pleaded. The judge relied on Grindr’s immunity under Section 230.

Usually, to bene�t from an af�rmative defense like Section 230, a defendant has the burden of proving it satis�es the elements of that
defense. Grindr would have needed to serve an answer claiming it was immune under Section 230 and allege all three of the statute
elements for the company to get the enormous bene�t of immunity—that it was (1) “an interactive computer service” (2) being “treated as a
publisher” of (3) “information provided by another information content provider.” Instead, contrary to procedural rules but nevertheless
common in Section 230 cases, the judge saved Grindr that step by dismissing the case before Grindr had �led a single pleading.

On Feb. 9, 2018, we �led a Notice of Appeal with the U.S. Court of Appeals for the Second Circuit. The case was scheduled to be heard on Jan.
7, 2019. By then, it had become one of the most closely watched Section 230 cases in the country. It had been covered widely in the media,
with attention paid to our novel product liability approach. Plus, because of a string of bad press for tech companies—major data breaches
by Facebook, the Cambridge Analytica scandal, stilted testimony by Facebook CEO Mark Zuckerberg to Congress, and the use of major
platforms to disseminate fake news aimed at altering the course of U.S. elections—many people were waking to the idea that Big Tech might
not be quite so trustworthy. At the same time, the Communications Decency Act became a major topic of mainstream conversation.
Producers at Net�ix planning a new show with comedian Hasan Minhaj put together a widely viewed episode on the legislation.

To our disappointment, on March 27, the Second Circuit issued a summary order af�rming the district court’s dismissal of the complaint. On
April 11, we �led a petition for panel rehearing, or, in the alternative, for rehearing en banc. On May 9, that too was denied.

Which leads me to this moment—our �ling on Aug. 7, a petition for a writ of certiorari from the Supreme Court of the United States. We are
presenting the court with two questions:

1. Does the Communications Decency Act Section 230(c)(1), which protects interactive computer services from liability for traditional
publication torts when they publish third-party content, prevent well-pleaded causes of action for non-publication torts—such as
product liability, negligence, fraud and failure to warn—as a matter of law?

2. Whether Section 230(c)(1) is an af�rmative defense and therefore inappropriate for resolution at the motion to dismiss stage.

The Supreme Court has never ruled on the proper scope of Section 230. As Matthew’s case demonstrates, this is a matter of life or death for
victims of stalking and violence caused and exacerbated by computer technologies unimagined when Congress passed the law in 1996.
Decades ago, lawmakers had this pie-in -the-sky idea that internet companies would monitor content their users uploaded to protect the
rest of us. What’s become painfully apparent, and arguably should have been obvious, is that without the threat of legal liability hanging
over their heads, companies like Grindr really don’t care about who gets hurt.

This debate is muddied by the fact that the federal and state court decisions in this country lack clarity and are often contradictory as to the
Communications Decency Act’s proper scope, which has led many courts to create an almost absolute immunity for internet companies for
their tortious conduct. Courts do this, as the lower courts did in our case, with overbroad de�nitions of what constitutes an “interactive
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computer service” and what constitutes information provided by a different “information content provider.” These are, or should be, fact-
intensive inquiries, but if cases are dismissed on motions to dismiss for failure to state a claim, as ours was—before discovery and without
defendants even needing to plead Section 230 immunity—plaintiffs will never have a chance.

This case is not only about justice for Matthew. We are �ghting for future victims’ rights to sue any tech company that knowingly, or
recklessly, aids their abusers and causes victims harm. What’s more, determining the scope of the Communications Decency Act is a crucial
component of society’s current debate about the responsibility internet companies bear for the harm their technologies arguably propagate.
This could be no truer than this moment when mass shooters are radicalizing and posting propaganda on the likes of 8chan, mentally ill
people with restraining orders are murdering with weapons purchased from online gun sellers, and individuals with warrants out for their
arrests are killing people they match with on dating apps and torturing individuals they meet in the back seats of pooled rideshares.

Most industries would also like to be free from liability for harms their product, services or staff could cause their customers. But the reality
is, legal responsibility for one’s products and services is the cost of doing business and drives safety innovation. Other business owners
purchase liability insurance and—for the sake of reputation, low insurance premiums and morality—run businesses that don’t harm
customers or the general public.

All in all, Section 230 is a government subsidy to the industry least in need and least deserving of it. It’s time to �x 230—and if the Supreme
Court won’t do it, legislators must act.
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Law, Privacy, and Online Dating: “Revenge
Porn” in Gay Online Communities

Ari Ezra Waldman

Nonconsensual pornography, commonly known as “revenge porn,” is the dissemi-
nation of another’s sexually explicit images or videos without their consent. This article
explores this phenomenon in gay and bisexual male online communities. The first part
reviews the current sociological and legal literature on online dating, gay culture on the
Internet, and revenge porn. Then, based on a survey of gay and bisexual male dating
app users, ethnographic interviews, and an analysis of platform content moderation poli-
cies, the next part makes three related points. First, it shows that gay and bisexual men
who use geosocial dating apps are more frequently victims of revenge porn than both the
general population and the broader lesbian, gay, and bisexual community. Second, it
shows that geosocial dating apps create powerful norms of disclosure that make sharing
personal information all but required. And third, it describes how gay and bisexual male
users engage in privacy navigation techniques with the goal of building trust and enhancing
safety. The final substantive section then shows how inadequate protections for online
privacy and inadequate legal incentives for safe platform design contribute to the problem
of revenge porn. The article concludes with a summary and avenues for future research.

INTRODUCTION

4 percent of US Internet users—nearly 10.4 million people—have been threatened
with or victimized by the nonconsensual distribution of sexually explicit images in which
theyare identifiable, aphenomenoncommonlyknownas “revengeporn”or “nonconsensual
pornography.”1 The problem is worse among sexual minorities. According to the Data &
Society Research Institute, 15 percent of lesbian, gay, and bisexual (LGB) Internet users
report that someone has threatened to share their explicit images; 7 percent say someone
has actually done it (Lenhart, Ybarra, and Price-Feeney 2016).
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1. The terms “revenge porn” and “nonconsensual pornography” are sometimes used interchangeably,
although the former is more popular. The latter is more accurate because not all nonconsensual sharing of
sexually explicit media is done out of revenge (Franks 2015; Waldman 2017). Because this article does not
focus on nomenclature, it follows the lead of the scholarly literature and uses both “revenge porn” and “non-
consensual pornography.”
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Evidence on the ground points to a growing problem, particularly among gay and
bisexual men who use geosocial dating apps, where much image sharing occurs. In May
2017, for example, two North Carolina high school students created a fake profile on
Grindr, the popular gay-oriented geosocial app. They solicited nude photographs from
one of their teachers and distributed the pictures throughout the school. The teacher
was first suspended and then transferred elsewhere in the district (Towle 2017).
Matthew Herrick, an openly gay man living in New York City, alleged in a recent
lawsuit that an ex-boyfriend stole his intimate images, impersonated him on an app,
shared his photos with other men, and ultimately sent 1,100 of those men to
Herrick’s home and workplace looking for sex (O’Brien 2017; Herrick v. Grindr,
Opinion and Order, 17-CV-932 (VEC) (S.D.N.Y. Jan. 25, 2018)). And in ongoing
ethnographic research over the last two years, many of the thirty-seven gay men and
eighteen lesbians to whom I have spoken who use geosocial apps also report striking
stories of extortion for explicit images, race-based sexual harassment, impersonation
(also known as “catfishing”), and revenge porn.

These stories raise important research questions as yet unanswered in the sociolegal
literature. Are LGB users of geosocial dating apps more likely than the general population
or other LGB individuals to be victims of revenge porn? If so, why do users share graphic
or explicit images in the first place, and how do they navigate their privacy in
disclosure-heavy environments like dating apps? And what can this data tell us about
the role of law and platform design in online safety?

This article begins to answer these questions. A survey of 917 mostly gay male and
bisexual2 users of geosocial dating apps and follow-up ethnographic research offers new
insight into our understanding of nonconsensual image sharing and privacy management
in one subset of queer communities. These data show that gay and bisexual male users of
geosocial apps are more than twice as likely as LGB persons generally to be victimized by
revenge porn. Despite this, and a recognition of the risks inherent in disclosure, users still
frequently share graphic or explicit images of themselves because the norms of the platforms
demand it. In such contexts, users deploy several privacy navigation techniques, including
anonymizing photos, developing a rapport through conversation, reciprocal sharing, and
mutual surveillance, in an attempt to organically build trust and enhance safety.

But self-help can only go so far. Revenge porn occurs frequently on gay male–
oriented dating apps despite sophisticated efforts on the part of users to identify
trustworthy social partners. Based on survey and ethnography data, an analysis of
geosocial app rules and reporting procedures, and interviews with app executives, I
argue that no matter how sophisticated privacy navigation techniques become, gaps
in the ecosystem of privacy and Internet law, including privacy tort law, copyright
law, criminal law, and the law of platform responsibility governed by section 230 of
the Communications Decency Act, fail to incent privacy-enhancing platform design,
thus making revenge porn a feature, not a bug, of online social spaces.3

2. This project began with the intent to study lesbian, gay, and bisexual male and female users of geo-
social dating apps. The final data set did not include a sufficient number of lesbians and bisexual women to
include in the quantitative analysis. This is an area for future research that will require more nuanced re-
search design to reach these, as well as transgender and self-identifying queer, populations.

3. I use the term “design” broadly, to capture the technological architecture, user interface, aesthetics,
and internal policies and reporting procedures of a social platform. This definition is based on a long history
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There is no perfectly safe place online. Even comprehensive federal and state laws
and private ordering cannot always account for bad social behavior. But in a modern
social world in which sharing is, if not mandatory, expected, law and design have a role
to play in making digital spaces safe for everyone.

ONLINE SOCIAL SPACES: THEORETICAL LITERATURES AND
NEW TECHNOLOGIES

As multiactor information-sharing environments (Goffman 1959), online dating
apps are uniquely modern social spaces. They can be physical or face-to-face, as
Goffman presumed, or digital (Cohen 2000, 2008; Gibbs, Ellison, and Heino 2006;
Bullingham and Vasconcelos 2013). Social spaces can be big or small, and they can
involve the exchange of words or body language (Siegman and Feldstein 1987;
Mondada 2016). At their most basic, though, social spaces are constructed by persons
engaged in information exchange. Online dating apps involve the exchange of a variety
of pieces of information, including basic demographic data, sexual interests, and, at
times, graphic or revealing images. Though shared in specific contexts for specific pur-
poses (Nissenbaum 2010), some of those images are further disseminated without the
individual’s consent.

It is, therefore, worth studying online dating apps as sites of revenge porn for sev-
eral reasons. First, geosocial dating platforms are widely used. Three-fifths of Americans
think the Internet is a good way to meet people (Smith and Anderson 2016), a number
likely higher today. Fifteen percent of American adults have used online dating Web
sites or mobile apps, with use among young adults ages eighteen to twenty-four tripling
in the two years between 2013 and 2015 (Smith 2016). And, as of 2014, more than 50
million people had Tinder profiles (Bilton 2014). Much of the growth in online dating
over the past few years has been in the mobile app sector, or platforms designed to be
used on smartphones. In 2013, only 5 percent of eighteen- to twenty-four-year-olds
reported using mobile dating apps; by 2015, that number had jumped to 22 percent
(Smith and Anderson 2016). All of these numbers are likely to grow.

A second reason to study dating apps from a sociolegal perspective is that they are
designed to promote and facilitate the free disclosure of intimate images and other
personal information. On some apps, users answer basic questions about their age,
physical attributes, and preferences, and write the profile themselves. On others, like
Tinder, user profiles are populated by linking to a valid Facebook account. Some apps
go further than a brief profile paragraph. OkCupid “ask[s] interesting questions to get to
know you on a deeper level.” The platform then uses a “super-smart algorithm” to
match compatible users based on the answers to those questions. But personal images
are the bread and butter of geosocial dating apps. Sometimes presented in a grid based
on proximity or as a single picture that fills most of the smartphone screen, photos are
the first, and sometimes only, thing other users see. Although all platforms allow users to
add information to their profiles, including name, age, physical characteristics, and

of design literature, including Norman (1988), and the more recent privacy by design scholarship, including
Hartzog (2018).
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“About Me” notes, pictures are at the center of these profiles. As is sharing pictures over
and above the profile image. Beyond the first picture, platforms are designed to allow
users to upload at least six photos, with some including space for hundreds of images.4

Third, by incorporating geolocation technology (hence the portmanteau “geoso-
cial”) to not only identify potential matches nearby, but also to tell users their relative
proximity to those matches—“Dave is 1,500 feet away,” for example—these apps
remind us that our embodied, phenomenological social experiences are simultaneously
digital and physical (Cohen 2007, 2012). This is true in several ways. Apps like Tinder
and OkCupid are overtly predicated on transferring to the physical world a social
connection that originated online. Otherwise, there would be no difference between
a dating app and an anonymous chat room; the point is to chat online, develop a
rapport, and then meet in person. Geosocial apps also invite digital interactions, but
move with their users in physical space, allowing users to see the relative distance
between them and their prospective matches and giving users different matches depend-
ing on their location. Users can, therefore, find community nearby in the physical world
or classify potential matches based on their locations. And the technology arguably
impacts the quality of social interaction in the physical world. Some social scientists
argue that geosocial technologies commodify intimacy, making it a transactional, repet-
itive experience involving “swiping,” texting, and sex (Bauman 2003; Badiou 2012).
The social scientist Sherry Turkle (2011) has also warned that digital technologies, gen-
erally, are transforming lives in peculiar and compulsive ways: smartphones that give us
constant access to e-mail are often the first things we pick up and the last things we put
down at night. Despite these concerns, geosocial dating apps represent an important
microcosm of modern social life, particularly with respect to the ways in which tech-
nology mediates our interactions with others. It makes sense, then, to join scholars of
the sociology of technology (Cowan 1987; Woolgar 1990; Wajcman 1991; Kline and
Pinch 1996; Bijker, Hughes, and Pinch 2012) to study these new technologies and their
place in a rapidly evolving social space.

A fourth reason to study dating apps is that individuals who identify as gay and
bisexual frequently deploy these apps to meet others who share their identities.
There are hundreds of gay-oriented dating apps.5 According to one study, dating
app users who identified as heterosexual opened their apps eight times per week and
used them for seventy-one seconds at a time. Gay and bisexual men, on the other hand,
averaged twenty-two times per week for ninety-six seconds at a time. One app, Grindr,
reported that in 2013, more than 1 million users logged in to the app every day and sent
more than 7 million messages and 2 million photos (Grov et al. 2014). There may be
several reasons for this, not the least of which is that digital spaces offer social oppor-
tunities when stigma and discrimination make face-to-face interaction difficult (Stein
2003). Social engagements on these apps are also expressions of sexual and romantic

4. This number was determined by selecting the most popular queer-oriented geosocial dating apps in
three categories—for gay men, for lesbians, and for both—and setting up mock profiles in each. The apps
selected were Tinder, OkCupid, Chappy, Grindr, Scruff, Jack’d, Hornet, HER, JustShe, LesbianPersonals,
and Hinge. Most of these platforms allowed users to upload up to six pictures.

5. A keyword search of “gay dating” on App Annie, an app analytics service, revealed 1,500 relevant
apps. That number is likely overinclusive.
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freedom after decades of marginalization. Some even argue that they facilitate a form of
self-pornography and eroticism (Tziallas 2015).

Indeed, there is a vast social science literature investigating gay experiences with
digital dating. For example, scholars have studied why gay men start and stop using
geosocial apps (Brubaker, Ananny, and Crawford 2016). Others have studied how users
manage their presentation and develop impressions about others based on their profiles
(Blackwell, Birnholtz, and Abbott 2015; Miller 2015a). Still others have studied the
impact of traditional gender roles on the kinds of images gay men share and their judg-
ments of others (Albury and Byron 2014). There is also a large related literature about
how to leverage LGB uses of these platforms for public health purposes, like stopping
the spread of HIV (Wohlfeiler et al. 2013; Whitfield 2017). None of this scholarship
appears to focus on revenge porn. Therefore, studying privacy invasions on these apps,
all of which are designed to encourage, facilitate, and sometimes require the sharing of
images and personal information, will not only add to a growing interdisciplinary
research agenda, but also help scholars understand how marginalized populations
may face unique privacy burdens (Gilliom 2001; Bridges 2011; Citron 2014;
Skinner-Thompson 2015).

Users of dating apps already face heightened privacy risks. Grindr shared its users’
HIV status with third parties for years (Ghorayshi and Ray 2018). Farnden, Martini, and
Choo (2015) found that Grindr sends all profile images unencrypted across its network.
User locations are also sent from devices to the Grindr server with country and city data
as well as exact longitude and latitude of the users. The researchers noted that combin-
ing this information with a time stamp could allow someone to track users in real space.
On Badoo, which is identical to the Blendr app, the researchers were able to collect
profile names, chat histories, nearby users, profile information, and device information.
And on Tinder, the most popular dating app in the United States, researchers retrieved
exact user locations, profile images, and all message history. The potential dissemination
of this kind of information could uniquely harm queer populations, especially those in
need of the protection of anonymity or the closet (Stern 2016).

Finally, dating apps and revenge porn sit at the intersection of several relevant and
overlapping scholarly literatures in law, privacy, and sociolegal theory. Nonconsensual
image sharing implicates at least four areas of law. Privacy tort law operates when
personal information is disseminated widely or obtained via a breach of implied trust
(Waldman 2017). Copyright law gives photographers the rights to stop the reproduc-
tion of their images and to force platforms to take down pictures uploaded without their
consent (Levendowski 2014). The criminal law has been increasingly deployed by states
and localities to address nonconsensual pornography (Citron and Franks 2014). And
the prospect of moderating third-party conduct uploaded to Web sites implicates the
law of platform liability (Klonick 2018) and section 230 of the Communications
Decency Act, which immunizes online platforms from the tortious conduct of
third-party users (Citron and Wittes 2017). These regimes can either work together
to help eradicate revenge porn or fail to operate to protect victims at all.

Revenge porn also highlights basic questions about how we conceptualize privacy
in the digital age. Some scholars understand privacy to be about separating from the
prying eyes of others (White 1951; Shils 1966; Bok 1983; Rosen 2001). Others argue
that privacy is about choice, autonomy, or control over our information (Westin 1967;
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Fried 1968; Inness 1992; Cohen 2001; Matthews 2010). There are many other concep-
tions of privacy.6 But revenge porn challenges the strength and staying power of many
traditional theories of privacy. Victims often freely and voluntarily shared their intimate
photos with another person, but many of them also did so with the expectation that
those images would not be further disseminated. Traditional conceptualizations of
privacy, however, often struggle to recognize that a privacy interest can exist after such
disclosure. Solove (2004) calls this the “secrecy paradigm,” and it is forcing scholars to
rethink privacy in a world where digital technology makes revenge porn possible. In
that context, social conceptions of privacy make more sense (Post 1989; Strahilevitz
2005; Nissenbaum 2010) and, in particular, an approach to privacy based on trust,
where trust facilitates disclosure by mitigating the vulnerabilities inherent in sharing
(Waldman 2018a), may protect victims of revenge porn most effectively. The breadth
and timeliness of applicable legal and philosophical questions speaks to the need for
lawyers, policy makers, and legal scholars to understand the phenomenon of revenge
porn and identify the best way to deploy law to combat it.

GAY AND BISEXUAL MALE ONLINE COMMUNITIES AND
NONCONSENSUAL IMAGE SHARING: QUANTITATIVE AND
QUALITATIVE RESEARCH

More specifically, in light of the prevalence of geosocial dating apps in gay
communities, the salient role that personal photos play on those apps, and the need
for data-driven law and policy to combat online harassment, it is worth studying
whether widely reported anecdotal evidence of nonconsensual image sharing on
gay-oriented apps is backed by hard evidence. If it is, we can then learn from the
experiences of these geosocial app users to help create safe social spaces online.

Research Questions

First, are gay and bisexual male users of geosocial dating apps more frequently
threatened with or victimized by nonconsensual image sharing than either the general
population or other LGB persons? Data show that roughly 3 percent of Americans who
use the Internet have had someone threaten to post their intimate photos online; 2
percent have actually had someone do it. Those numbers jumped to 15 percent and
7 percent, respectively, among LGB persons (Lenhart, Ybarra, and Price-Feeney
2016). Given the frequency with which gay and bisexual men share intimate images
on geosocial apps, it stands to reason that the rate of victimization may increase among
similarly situated geosocial app users.

Second, why do individuals share intimate images on these platforms? What are
the social forces that encourage sharing on these apps, despite the risks involved?
Understanding when and why individuals share personal information with others is part
of a larger research agenda that suggests, among other things, that context matters when

6. There are many other approaches to privacy. For summaries of those theories, see Solove (2010),
Waldman (2018a).
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making disclosure decisions (Grimmelmann 2009; John, Acquisti and Loewenstein
2011; Acquisti, John, and Loewenstein 2012). The disclosure norms of gay-oriented
geosocial dating apps, however, have been inadequately studied.

Third, if geosocial app users share much personal information, how and to what
end do they mitigate the vulnerabilities associated with disclosure? Answering these
questions may give us insight into privacy navigation techniques among a community
with high disclosure norms and tendencies. It may also show, as I argue later, that plat-
form design and law have important roles to play in making online social spaces safe for
sharing.

Research Design and Methodology

To answer these and related research questions, I designed a survey with a yes/no,
Likert scale and open-ended questions. The survey is attached as Exhibit A. I followed
up that survey with semistructured interviews with selected participants and included
data from interviews I previously conducted with other gay, lesbian, and bisexual users
of geosocial apps.

A Facebook advertisement was purchased to disseminate the survey. The ad was
targeted to Facebook users around the world who identified as lesbian, gay, bisexual,
transgender, or queer using various focusing techniques. The survey also made clear that
it was only to be completed by queer users of geosocial dating apps. The ad ran for one
week, received 137,545 impressions, and reached 87,167 people, which resulted in 387
responses. To grow the sample set, a link to the survey was also placed on a series of
LGB-oriented Web sites. A total of 834 valid responses were included in the final
analysis.

The survey first asked participants for basic demographic information, including
sex, gender identity, sexual orientation, age, relationship status, education level
achieved, and location. The survey then listed some of the most popular queer-oriented
geosocial dating apps and asked participants to check which, if any, they use. Survey
participants also noted their primary purposes for using the apps they chose; their
options ranged from chatting and making friends to relationships and sex. The survey
then asked for participants’ experiences with sharing photos on these platforms. Because
personal perceptions of what words like “graphic” or “explicit” mean could vary among
respondents, the questions made clear that one was asking about “nude” photos and the
other was asking about shirtless or otherwise “revealing” but not explicit photos. Several
questions asked about users’ perceptions and expectations when they share photos,
including perceptions of trust, whether they care about further dissemination of their
photos, and whether they feel compelled to share. An open-ended question followed
that allowed participants to explain their answers in more detail. The final section
of the survey asked about participants’ revenge porn experiences, including threats
and actual posting or dissemination.

At the end of survey, participants were given the option to include their e-mail
addresses for follow-up questions. Thirty participants who provided some responses to
open-ended questions were chosen for follow-ups. This was not a random sample; it
was not intended to be. These conversations, which included a guarantee of anonymity
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or pseudonymity, were intended to tease out more detail about the particular responses
these participants had already given. Rather than generalizing from these interviews to
entire populations, the interviews clarified and expanded upon particular themes already
identified in the quantitative data.

These interviews supplemented similar semistructured interviews I conducted with
LGB geosocial app users over the last two years. Some of the questions, which mirrored
some of the questions in the survey, are attached at Appendix B. The interviews did
not, however, include only these questions; follow-up questions were asked based on
responses. Interviewees were identified in various ways: first by standing at popular street
corners in LGBTQ-friendly neighborhoods in New York City, San Francisco, and Los
Angeles and soliciting participants during midday (12:00 p.m. to 2:00 p.m.) on several
weekdays; then, by setting up a researcher profile on several of the apps and both solic-
iting participants and receiving inquiries; and finally, through respondent-driven sam-
pling (Heckathorn 1997; Gile and Handcock 2010). Efforts were made to ensure
diversity on age, race, and gender metrics.

Data and Discussion

The survey received 936 total responses. Three were excluded because they were
incomplete. A further sixteen were excluded as duplicates, leaving 917 valid responses.
Of those, 834 identified as male (n = 834), two respondents identified as “non-binary”
(including genderqueer or gender fluid), and one participant answered “prefer not to
say.” Because of the small sample size of lesbian or bisexual women (nw = 80), this
analysis focuses on the experiences of gay and bisexual men. Additional research is still
necessary to better understand the experiences of lesbians and bisexual women on
geosocial dating apps. That said, quantitative analysis based on a large sample set of
gay and bisexual men nevertheless adds to a literature on nonconsensual image sharing
that has to date mostly ignored queer communities. Exactly 80.9 percent of the entire
sample (n = 834) identified as cisgender; the vast majority of the balance (18.9 percent)
did not identify as transgender, but rather chose not to respond. There were 804 gay
men and 29 bisexual men in the sample studied. One respondent identified as “queer.”
Age ranges reflected a roughly normal distribution. The sample was also highly
educated: 685 (82.1 percent) graduated college, attended some graduate or professional
school, or graduated with an advanced or professional degree. Respondents resided
predominantly in the United States, Europe, and Canada, with a small minority in
South America. The survey did not classify respondents by city or geography (Hardy
and Lindtner 2017).

Research Question 1: Gay and Bisexual Male Experiences with
Nonconsensual Image Sharing on Geosocial Dating Apps

As presented in Table 1, among respondents who identified as male (n = 834),
including gay and bisexual men, 14.5 percent report that someone on a geosocial dating
app has distributed or made public their sexually revealing or explicit photos without
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their consent. That is approximately double the rate of revenge porn incidents reported
by LGB persons in general (Lenhart, Ybarra, and Price-Feeney 2016). Notably, logistic
regression reveals no statistically significant correlation between demographics like age
and education level, on the one hand, and reporting being a victim of nonconsensual
image sharing, on the other.

Gay and bisexual men report having their intimate images distributed without their
consent at far higher rates than they report receiving revenge porn threats: 14.5 percent
and 5.8 percent, respectively. The latter number is more than half the rate of the
general LGB population (Lenhart, Ybarra, and Price-Feeney 2016). But traditionally,
threats of revenge porn are more frequent than actual nonconsensual image sharing.
According to Elisa D’Amico, a partner at the law firm K&L Gates and founder of
the Cyber Civil Rights Legal Project, the firm’s in-house revenge porn clinic where
she has litigated seven years of revenge porn cases, threats are common because
“perpetrators of revenge porn usually want something: money, to stay in a relationship,
or more photos. And some do it out of passion or anger.”7 That means that these results
could be aberrations; as with all social science research based on relatively small sample
sets, these results should be verified with subsequent surveys.

It is also possible that higher rates of actual revenge porn may speak to the unique
experiences of gay men on geosocial dating apps. As Eduard R., a gay male geosocial app
user who was told by a friend that his intimate photos were posted on Tumblr, a multi-
media microblogging platform, said, “There are so many images just sent around, I think
guys feel willing to take them just as easily. Why bother threatening it? I don’t think the
guy that did it had any personal vendetta against me. He saw a body he liked and, like
an asshole, spread it around.”8 Thomas P., another gay male victim of revenge porn, said
that he thinks “gay men have a pretty lax approach to shirtless pics or nudes. It doesn’t
occur to some of them that someone with a great body would not want it all over the
internet.”9 This sentiment—that someone with an attractive physique who shares
intimate photos either wants or should have no problem with the further spread of
his photos—was echoed by ten other interviewees. If generalizable beyond this specific
group of respondents, this suggests that some gay men who use geosocial dating apps do
not understand the privacy invasion inherent in sharing graphic images without
consent, whatever the images’ subjects look like (Citron and Franks 2014; Waldman

TABLE 1.
Nonconsensual Image Sharing among LGB Persons
on Geosocial Mobile Dating Apps (% of respondents)

Threats Distribution

Men 5.8 14.5

7. Elisa D’Amico (Partner, K&L Gates), interview by Ari Ezra Waldman, January 18, 2018, via phone.
8. Eduard R., interview by Ari Ezra Waldman, December 27, 2017, via phone.
9. Thomas P., interview by Ari Ezra Waldman, January 3, 2018, via phone.
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2017). Later I address some of the ways in which law and the platforms themselves
contribute to this problem.

Research Question 2: Gay and Bisexual Male Disclosure Behavior on
Geosocial Dating Apps

Approximately 87.4 percent of survey participants (n = 834) have shared “graphic,
explicit, or nude photos or videos” of themselves on geosocial dating apps; 93.4 percent
have shared “shirtless or otherwise revealing” photos of themselves. This data is displayed
in Table 2. It is clear that a substantial amount of intimate image sharing happens on
these platforms. Such disclosures happen in the context of specific norms and expecta-
tions. For example, 89.7 percent agreed or strongly agreed that they share images with the
expectation that they will not be shared further. Exactly 82.6 percent of survey partic-
ipants either agreed or strongly agreed with the statement: “Sharing photos is pretty much
a necessary part of the process of meeting people on these apps.”

A logistic regression analysis was also performed to determine the effect of user
expectations on sharing behavior. Those who agreed with the statement that they share
images with the expectation that they will not be shared with others were 1.7 times more
likely to share explicit images and 2.0 times more likely to share nonexplicit but revealing
images than others. Similarly, those who felt that sharing images was necessary to use
geosocial apps and meet other people were 1.8 times more likely to share explicit images
and 1.7 times more likely to share nonexplicit but revealing images than those who dis-
agreed.10 These results, all of which were statistically significant, are reported in Table 3.

TABLE 3.
Predictors of Sharing Images on Geosocial Apps

Explicit Nonexplicit

Expectations of Confidentiality 1.7* 2.0*
Sharing Necessary 1.8* 1.7*

*Sig. < .005

TABLE 2.
Sharing Images on Geosocial Mobile Dating Apps
(% of respondents)

Explicit Revealing

Men 87.4 93.4

10. For explicit image sharing, the model was statistically significant (p < .005), explained 17 percent
(Nagelkerke R2) of the variance in sharing behavior, and correctly classified 89.1 percent of the cases. For
nonexplicit image sharing, the model was also statistically significant (p < .005), explained 20 percent
(Nagelkerke R2) of the variance in sharing behavior, and correctly classified 94.2 percent of the cases.
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Responses to open-ended survey questions11 and interviews with gay and bisexual
male users of geosocial apps teased out four common and sometimes overlapping explan-
ations for such high levels of sharing on these platforms. First, many agreed with survey
respondents that sharing intimate or explicit images is impliedly necessary. Stephen P.,
a gay app user from Boston, noted that “if you don’t share photos, you can’t really par-
ticipate.”12 A respondent who chose not to be identified said the same thing: “If I don’t
[send], then I don’t get a response.” Matt N., who met his husband on Scruff, a gay
geosocial app, stated that “there’s an expectation; gays want to see what you’re offer-
ing.”13 Put another way, as Adam A. saw it, “We’re basically peacocks showing our
plumage so that the other person will be interested in us. It’s pretty basic.” Eleven other
responses to the survey reiterated this point. A related series of responses suggested users
were resigned, almost nihilistic, about the cultural norms among gay and bisexual men
that encourage explicit image sharing. Jason R. admitted that “it’s the culture; [it’s] hard
to avoid.” “It’s just what’s done,” another said. Ted S. responded similarly: “Sharing
photos seems to be essential to maintaining interest. I wish it weren’t the case, but what-
ever.” Resignation to sharing intimate photos ran through ten responses and five other
interviews of gay and bisexual men.

Second, sharing verifies identity, especially on platforms that only allow users to see
one picture of others. As one user who chose to remain anonymous noted, “chatting with
people necessarily involves a visual component, and indeed chatting online (and poten-
tially over long distances) doesn’t alter people’s desire to engage with one another by
‘knowing’ who they’re taking to by seeing them.” Another anonymous respondent stated
that “sending my photos and receiving the photos from the person I’m chatting with helps
reduce the chance that someone is misrepresenting or impersonating someone else.”
Another stated that “photos help prove that you are who you say you are.”One respondent
felt that sharing photos “is part of the game, so to speak. I’m not comfortable meeting
people who don’t have pictures. We are all on devices that have cameras, not using them
makes meeting the person seem ‘risky.’” Twenty-nine others said something similar.
Therefore, although some users are resigned to the importance of image sharing, others
see picture exchange as a safety mechanism when interacting online.

Third, if users want to see what others look like, they have to share first. “I share,”
J.P. responded, “because I want to receive [their] photos back.” There is a social dance on
many of these apps with respect to image sharing. As discussed infra, many gay men try to
mitigate the risks associated with sharing intimate pictures by waiting for the other user to
share first. As Ryan D. colorfully stated on the survey, social interaction on geosocial apps
is the “same : : : as when we were little boys. I’ll show you mine if you show me yours.”
Too much of that strategy would make sharing stop. Sharing continues, these interviews
suggest, because the reciprocity norm remains strong. Eighteen respondents agreed with
J.P.’s assessment.

11. Any statements not directly cited to an interview refer to survey participant responses to open-
ended questions. The survey made clear that there was a possibility these responses would be used in publi-
cation. All respondents have been pseudonymized or anonymized, per their preference.

12. Stephen P., interview by Ari Ezra Waldman, August 11, 2015, San Francisco.
13. Matt N., interview by Ari Ezra Waldman, December 12, 2017, via phone.
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Seven participants described a fourth reason for sharing intimate images: body pos-
itivity and sexual freedom, echoing the work of Phillips (2015) and Miller (2015b).
Neil F. said, “I am absolutely not ashamed of my body, so I’m happy to share it. I
may not look like what ‘society’ thinks I should look like, but that’s everyone else’s
problem.” J.M. said, “skin is just skin.” Jared K., who says he used many different dating
and “hook up” apps over the last five years, stated that “almost all of them allow gay
men to explore their sexuality. We can be safe and we can be open and positive about
who we are and what we want. Given what previous generations of queer men and
women went through, there is exactly nothing wrong with that.”14 Sexual empower-
ment and the desire for sex, among other factors, likely also contribute to user disclosure
behavior, and it is worth studying the relative impact of each of these and other factors
that influence sharing. But these data suggest that many of these forces work together to
create powerful organic disclosure norms that pervade gay dating app culture.

Research Question 3: Privacy and Risk Mitigation Strategies on Geosocial
Dating Apps

Despite these powerful forces encouraging disclosure and despite accepting that
sharing intimate pictures is a necessary part of social interaction on geosocial apps, most
gay and bisexual male users are nevertheless concerned about their privacy. More than
68 percent of respondents care if their images are shared with others. Moreover, just
under 70 percent agreed or strongly agreed with the statement that they share photos
“with the expectation that the person I send them to will not share them with anyone
else.” As G.M. noted, echoing Erving Goffman (1959), “sharing these photos is a cal-
culated risk.” They balance the benefits of sharing—conformance to norms, social con-
nection, sexual exploration, and so forth—against the vulnerability and risks that
attend intimate image sharing (Palen and Dourish 2003; Richards and Hartzog
2016). Recognizing those risks, most users seek to mitigate them. Interviews and
answers to open-ended questions suggest that these participants use four strategies to
reduce risk inherent in sharing personal information.

First, thirty-eight respondents reported that they anonymize their photos. In
particular, many send intimate images without their faces or without identifying
characteristics, at least initially. Or they will send identifiable nonintimate pictures, but
only cropped explicit photos. Or they will only send photos that they “wouldn’t be embar-
rassed by if [they] were made public.” This strategy reduces the risk of harm if the pictures
are shared or posted online. Second, twenty-two respondents only share photos, graphic or
otherwise, after “chatting with the other person” for some time—ranging from a few hours
to a few weeks—sufficient to “develop a rapport” or, as Jared S. responded, “feel somewhat
comfortable with the other person.” At some point, one anonymous respondent noted,
“you begin to trust the person and let your guard down.” Third, as noted above, several
respondents only share intimate photos after another user has shared with them, maintain-
ing power in a social exchange for as long as possible and relying on reciprocity and mutual
vulnerability to reduce the likelihood of bad behavior (Berg, Dickhaut, and McCabe 1995;

14. Jared K., interview by Ari Ezra Waldman, October 15, 2017, via phone.
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Brin 1999; Kahan 2003). As Ben Z. noted, “reciprocity is the norm, but I like to be the one
to reciprocate. It makes me feel more comfortable because the other person has already put
himself out there. He’s more at risk than I am, right?” And then, after reciprocation, users
rely on a form of mutually assured surveillance. “I’m sharing photos of myself, some with my
shirt off that I wouldn’t necessarily want to get home to nana. But, so is he. He’s in it just as
deep as I am.” Fourth, some rely on the comfort and familiarity in an app’s exclusive queer-
ness. Stephen P. said: “[Y]ou go on Grindr and you trust that everyone realizes we’re all in
this together. We’re all gay, all of us looking for companionship.”15 John H. noted,
unintentionally echoing Max Weber’s (1946) argument that a common religion allowed
for trustworthy contracting in the early American republic and Talcott Parsons’ (1978)
argument that cultural similarity inspires trust, that “someone who is also gay, also about
the same age, also single, also lonely, also looking for the same thing you’re looking for, just
seems less likely to hurt you than someone else who doesn’t share the same personal narra-
tive.” Thirty-eight survey respondents made similar comments. Not all of these mitigation
strategies are successful. But their use suggests a high level of privacy sophistication in an
environment with powerful disclosure norms.

One tool for mitigating the risks associated with sharing intimate images—
platform surveillance and punishment—was largely absent from participant responses to
the survey’s open-ended questions. Follow-up interviews and interviews with app users
who did not participate in the survey revealed one potential reason why: in cases where
users have been victimized by violations of app terms of service—racism, harassment, or
revenge porn, for example—at least some platforms appear virtually absent. Ben Z. stated
that an ex-boyfriend of his has been impersonating him on Grindr and that he has “told
Grindr : : : at least 5 or 10 times, : : : but they’ve done nothing.”Other interviewees report
platforms taking little to no interest in enforcing their rules, particularly about racist
profiles. Racism is rampant on gay-oriented geosocial apps (Callander, Holt, and
Newman 2012; Callander, Newman, and Holt 2015; Robinson 2015). “I had gotten so
used to seeing ‘no Asians’ or even ‘no rice’,” Timothy Y. reported. “But at some point
I just started reporting them. Nothing ever happened. I would keep seeing the same white
men in my neighborhood with the same racist comments. They were never taken down.”16

Oliver C. noted that he is “a proud Gaysian. No one can make me not proud to be
who I am. But when these apps say they don’t allow racist profiles, but then obviously allow
half the white guys in this town to say ‘no chocolate, no rice’ or ‘no fats, no fems, no Asians’,
you know what they really care about: numbers, not the rules.”17 Lack of responses from
platforms was a common theme in six of the interviews. Granted, many of these examples
involve racism, not revenge porn. However, a platform that tolerates opportunistic, asocial,
and hateful behavior creates a welcoming environment for other types of mischief.

Limited Data on Lesbians and Bisexual Women

The data set included too few women to add to the small literature on dating app
experiences of lesbians and bisexual women (Murray and Ankerson 2016; Duguay 2017).

15. Stephen P. interview.
16. Timothy Y., interview by Ari Ezra Waldman, August 12, 2015, San Francisco.
17. Oliver C., interview by Ari Ezra Waldman, September 18, 2017, New York.
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Nor did the survey reach more “hidden” or hard to reach populations of sexual minorities,
including those who identify as transgender, queer, gender fluid, or intersex, among others.
Future research can fill this gap, although different survey techniques may be necessary.

That said, of the twelve women in the sample who had met someone on a geo-
social dating app who threatened to distribute their sexually graphic images, seven of
them were bisexual, six of whom had been threatened by men.18 A similar pattern held
for those victimized by revenge porn: three of the five women were bisexual, and all of
their harassers were men.19 We already know that the vast majority of perpetrators of
revenge porn are men, and the majority of victims are women (Eaton 2017; Franks
2017). Although the sample set includes too few women to make strong conclusions,
this study lends credibility to the idea that, as with heterosexual women, revenge porn is
a gendered phenomenon among bisexual women.

What’s more, gender hierarchies and traditional dynamics may still pervade even
apps geared toward those seeking same-sex relationships. Every lesbian interviewed
expressed concern about privacy on dating apps. As Jaclyn M. explained, “I’m not show-
ing anything sexual for a while, not until I really trust the person.”20 And one respon-
dent who chose to remain anonymous but identifies as a lesbian on dating apps noted
that she “still get[s] messages from men all the time, and they’re harassing messages
where they either want pictures of me with another queer woman or say ‘how can
you really be a lesbian’ or ‘you don’t like dick, that’s crazy.’ I’ve basically stopped using
them.” Although more research is required to determine if these feelings and behaviors
are common among lesbians and bisexual women, these limited data points suggest that
current platform design inadequately restricts predatory behavior that could harass and
silence sexual minorities on geosocial apps.

Limitations

The survey did not classify respondents by self-identified race or ethnic origin,
focusing solely on sexual orientation. Surveys that require participants to self-report
may be subject to response biases. Survey participants often feel pressure to give answers
that are socially acceptable or that they think the survey drafter wants to hear. Response
biases may also be more pronounced when dealing with sensitive topics like sharing
explicit images online. The conclusions we can draw from the ethnographic portion
of this study are necessarily limited. Qualitative interviews with a small subset of survey
respondents are not meant to stand in for the entire data set, let alone the population at
large. Rather, they can add context to quantitative results and speak to the experiences
of the interviewees alone.

18. Stephanie T., interview by Ari Ezra Waldman, November 27, 2017, via phone; Madison B.,
interview by Ari Ezra Waldman, November 27, 2017, via phone; Sarah M., interview by Ari Ezra
Waldman, November 29, 2017, via phone; Maria M., interview by Ari Ezra Waldman, December 6,
2017, via phone; Solara, interview by Ari Ezra Waldman, December 8, 2017, via phone; Karyn P., interview
by Ari Ezra Waldman, January 4, 2018, via phone; Helen F., interview by Ari Ezra Waldman, January 4,
2018, via phone.

19. Daniella S., interview by Ari Ezra Waldman, December 27, 2017, via phone; Rebecca T., interview
by Ari Ezra Waldman, January 9, 2018, via phone; Alexi N., interview by Ari Ezra Waldman, January 14,
2018, via phone.

20. Jaclyn M., interview by Ari Ezra Waldman, January 10, 2018, via phone.
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LAW, TRUST, AND SAFE SOCIAL SPACES

Despite these limitations, these quantitative and qualitative data show that gay
and bisexual men who use geosocial dating apps are more likely than the general
population and other sexual minorities to have their intimate images taken and shared
without their consent. The data also show that powerful, organically derived norms of
disclosure make sharing intimate images all but required on these apps. As a result, even
though many users trust that their images will not be further disseminated, many
simultaneously engage in a series of strategies and tactics that mitigate the risks that
come with sharing sexually explicit or otherwise revealing pictures of themselves.
But risk mitigation strategies do not always work. Even when they do, the risk of privacy
harms remain.

It would be easy to chastise victims themselves for continuing to share in unsafe
circumstances: if we do not want our images to be posted to Tumblr—if we do not want
to be at risk—we should not share photos we find potentially embarrassing in the first
place (Goldman 2013). It would be just as easy to blame online dating as a whole, based
as it is on the presentation of self through pictures. Neither argument is fair or
persuasive. Victims of nonconsensual image sharing are not asking to have their privacy
invaded; they are merely engaging in an important facet of modern social life that is
governed, organically and by design, by powerful norms of disclosure. And suggesting
that online dating as an institution is itself to blame for revenge porn is just another
form of victim blaming (Citron 2013; Franks 2013). Plus, not all users and platforms
are the same: among gay and bisexual men, almost every reported incident of
nonconsensual image sharing occurred on one platform, Grindr. It is, therefore, neither
the victim’s fault nor that of online dating itself. Rather, some social spaces are safe, and
some are not. I argue that platform design and privacy law play important roles in
creating, or undermining, online safety.

Design

The design of built environments powerfully yet subtly influences, restricts, and
directs behavior within those environments. This includes the design of everyday places
and things (Norman 1988), technology hardware (Woolgar 1990), and online spaces
(Cohen 2007; Hartzog 2018), just to name a few. Participants, too, play important roles
in the social construction of these environments (Kline and Pinch 1996; Bijker,
Hughes, and Pinch 2012).

With respect to geosocial apps, design includes both the back-end coding that
operates behind the scenes and the front-end user interface that defines user interac-
tions with the platform. Therefore, design considerations in this context include things
like default privacy settings, ephemeral messaging, spaces for photographs, the ease with
which users can report hostile profiles, accessibility of legal terms, and any baked-in
friction to interaction, like pop-ups, warnings, and in-app purchase requirements, just
to name a few. For example, some apps, like Tinder, only allow users to see one person
at a time, whereas some gay-oriented geosocial dating apps, like Grindr, are designed to
populate the screen with a series of thumbnail images of potential partners based on
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their location. An app may design limits to that process by automatically populating
only twenty other users, requiring the user to swipe, click, or pay for an upgrade to
see more options (Blackwell, Birnholtz, and Abbott 2015). Apps can be designed to
categorize users by body type, interests, and sexual preferences. They can be designed
in ways to make rules and regulations obvious (pop-ups in plain language, for example)
rather than inaccessible, as in a privacy policy only available on an associated Web site.
To determine the role of design, I compared two of the more popular platforms among
the gay and bisexual men in the survey: Grindr and Scruff. Almost every survey partic-
ipant that reported either being threatened with or victimized by the nonconsensual
distribution of their intimate images noted that the incident happened on Grindr.
This makes sense. The two companies’ approaches to violations of terms of service
diverge.

The platforms’ terms of service are roughly identical. Both Grindr and Scruff ban
nudity, X-rated pictures, images of sex acts, racist imagery or text, and pictures of
anyone underage, among many other things. They ban harassment, abuse, defamation,
obscenity, and fraud. They ban commercial uses and advertisements. They reserve the
right to ban, both temporarily and permanently, users who violate any of the
platforms’ rules.

The difference is in design and enforcement. According to its founder, Eric
Silverberg, Scruff decided early on to “create a safe space for our members through
vigorous content moderation.” That is evident in the numbers and in the company’s
structure. More than half of Scruff’s twenty-eight employees sit on its customer support
team. That team is diverse, representing different genders, backgrounds, sexual
orientations, and geographies. They are trained and updated on new norms and policies.
Scruff’s policy is to respond to every complaint within forty-eight hours; it almost always
responds within twenty-four hours. The company’s head of support sits in an office with
the engineering team to ensure “a tight feedback loop” and “responsive process without
friction,” echoing scholarly recommendations that legal and engineering teams must be
closely linked to enhance user privacy and safety by design (Waldman 2018b). And the
company reacts decisively: “We have a zero-tolerance policy for stealing pictures or
impersonating and we show it.” Scruff also designs in easy reporting. The button to
report violations is obvious and “the entire support ecosystem exists within the app:
users do not have to include e-mail addresses on third-party platforms and receive
responses within the app.”21

Scruff is also designed so users can easily flag profiles that that are offensive or
violate platform rules. And according to Andrew Santa Ana, the Director of
Litigation for the nonprofit organization, Day One, and the Faculty Supervisor for
the Cyberharassment Clinic at New York Law School,22 flagging can be effective,
but only if the platform is responsive. When “a client emails us that some image or
video has gone up” without their consent, we assign a team—more than one person—
to “flag the item and, if we can, explain why.”23 In her experience representing

21. Eric Silverberg (Founder & CEO, Scruff), interview by Ari Ezra Waldman, January 9, 2018,
New York.

22. New York Law School is also the author’s home institution.
23. Andrew Santa Ana (Director of Litigation, Day One), interview by Ari Ezra Waldman, January

17, 2018, via phone.
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victims of nonconsensual image sharing, Elisa D’Amico has recognized the importance
of designing safety procedures to be understandable and user friendly. “It can be difficult
for victims or navigate reporting procedures [inside an app]. You have to get to the right
screen to trigger removal of a photo, and to do that you need to find the right button to
press or right question to answer. Sometimes, those questions are confusing.”24 As a
result, D’Amico and her team of lawyers handle flagging and reporting for their clients.
Santa Ana’s and D’Amico’s experiences, which they caution are limited with respect to
dating apps, nevertheless suggests that companies can design effective reporting tools
and respond to complaints to reduce the prevalence of nonconsensual image sharing
on their platforms.

Joel Simkhai, the founder of Grindr, did not sit down for an interview. But what
we know about Grindr is telling. In follow-up interviews with 10 of the 120 gay and
bisexual male survey respondents who stated they were threatened with or victims of
revenge porn, six reported notifying Grindr about the offending account, only to never
hear back.25 All interviewees reported seeing the offending account still active even
after multiple reports and e-mails to Grindr’s support team. Grindr’s reporting mecha-
nism is also less intuitive and harder to navigate. When trying to report a harassing
account, for example, Grindr requires users to write an open-ended explanation, creat-
ing friction in the process. This friction, like a speed bump on a road, makes traversing
the reporting mechanism more difficult, which makes it less likely that users will report
offensive accounts in the first place (McGeveran 2013). Seven interviewees reported a
different experience with Scruff: one called interaction with Scruff’s support team “easy
and helpful” after a cyberstalking incident;26 another said, “they were great when I
found a fake account with my boyfriend’s pictures. They took the account down
immediately.”27

Law

This divergence in enforcement exists because the law allows it. Indeed, the entire
ecosystem of privacy and Internet law—including privacy tort law, copyright law, crim-
inal law, and the law of platform liability—fails to protect intimate disclosures online.

Tort Law

Even though revenge porn is, primarily, an invasion of privacy, privacy tort law is
mostly incapable of helping. One of the so-called privacy torts (Prosser 1960), the tort
of public disclosure of private facts, seems most applicable to revenge porn. It holds

24. Elisa D’Amico (Partner, K&L Gates LLP), interview by Ari Ezra Waldman, January 17, 2018, via
phone.

25. Eduard R. Interview; Thomas P. Interview; Daniel M., interview by Ari Ezra Waldman, November
29, 2017, via phone; Steve E., interview by Ari Ezra Waldman, November 30, 2017, via phone; Kevin T.,
interview by Ari Ezra Waldman, December 1, 2017, via phone; Henry L., interview by Ari Ezra Waldman,
December 1, 2017, via phone.

26. Nathan W., interview by Ari Ezra Waldman, October 17, 2017, via phone.
27. Ed. T., interview by Ari Ezra Waldman, October 11, 2017, via phone.
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liable anyone who “gives publicity to a matter concerning the private life of
another : : : if that matter publicized : : : (a) would be highly offensive to a reasonable
person, and (b) is not of legitimate concern to the public” (Restatement (Second) of
Torts, § 652D). The tort of false light captures those who publicize something false or
misleading about another when they know or should have known that the false way in
which the victim is portrayed would be highly offensive to a reasonable person
(Restatement (Second) of Torts, § 652E). The tort of intentional infliction of
emotional distress allows individuals to recover for severe emotional distress caused
by another who intentionally or recklessly acted to cause harm in an “extreme and
outrageous” way (Restatement (Second) of Torts, § 46). There is also the tort of
breach of confidentiality. This tort holds liable those who, without consent, dissemi-
nate information disclosed to them in a context they knew or should have known
included expectations of confidentiality, discretion, and trust, thus harming the
victim (Waldman 2017).

Although they sound promising, these causes of action are inadequate. Practically,
civil litigation is expensive, making it inaccessible to all but a few victims. And court
interpretations of the public disclosure tort in particular make it difficult to deploy.
Many courts equate the tort’s “private life” requirement with secrecy, thus putting
the tort out of reach for revenge porn victims who took the photos themselves and
voluntarily shared them with another person. Scholars have discussed and critiqued
the approach at length (Solove 2004; Strahilevitz 2005; Waldman 2018a; Hartzog
forthcoming). But privacy tort law and privacy constitutional law are rife with it
(Gill v. Hearst Pub. Co., 253 P.2d 441, 444 (Cal. 1953); United States v. Miller,
425 U.S. 435, 443 (1976); Smith v. Maryland, 442 U.S. 735, 744 (1979); Florida
Star v. B.J.F., 491 U.S. 524, 527 (1989)). The victim, the argument goes, not only
shared her picture with someone else, making the photograph no longer private, but
also the act of sharing constituted consent for others to see it (Citron and Franks
2014). Moreover, as Scott Skinner-Thompson (forthcoming) has showed, the public
disclosure tort has been used to greater effect by people of privilege than by plaintiffs
from marginalized groups. It is, therefore, not clear that a public disclosure claim can
consistently support the search for justice for gay and bisexual male victims of
revenge porn.

The tort of false light is likely inapplicable to nonconsensual image sharing.
Perpetrators may publicize something about another person, but it is hard to argue that
sharing an identifiable photograph of another, even one that invades their intimate pri-
vacy, portrays them in a way that is false (Levendowski 2014). And although noncon-
sensual pornography may undoubtedly cause a victim to experience severe emotional
distress, proving such harm to a court is difficult. The false light tort also misses revenge
porn cases where the perpetrator’s goal was sex or money, not emotional harm.
Moreover, the tort of breach of confidence in the United States has traditionally been
restricted to just a few special relationships, including doctor-patient and bank-customer
relationships (Peterson v. Idaho First Nat’l Bank, 367 P.2d 284, 290 (Idaho 1961);
Alberts v. Devine, 479 N.E.2d 113, 120 (Mass. 1985)). This ecosystem of civil liability
claims is, therefore, ill-equipped to support organic trust and address the problem of
revenge porn on geosocial apps.
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Copyright Law

A second legal regime that offers inadequate support for necessary trust norms on
geosocial dating apps is copyright law. Nonconsensual image sharing is also a copyright
violation. As one scholar has noted, “[c]opyright establishes a uniform method for
revenge porn victims to remove their images, target websites that refuse to comply with
takedown notices and, in some cases, receive monetary damages” (Levendowski 2014,
426). And several leading practitioners have used copyright law to take down images of
their clients from revenge porn Web sites (Goldberg and D’Amico 2015). If the image
distributed was a “selfie,” that is, taken by the victim herself, copyright law gives her the
same exclusive rights it gives all photographers—namely, the rights, in relevant part, to
prevent the reproduction, public display, and public distribution of that image without
her consent. In addition, the notice-takedown-and-counter-notice procedure outlined
in section 512 of the Copyright Act should provide a “clear, step-by-step pathway for
removing revenge porn from the Internet, the result victims often want the most.”28

Like privacy tort law, however, copyright law is an incomplete response to
nonconsensual image sharing: not all distributed images are selfies; many of the images
on geosocial dating apps that become fodder for revenge porn are taken by someone else,
including friends and professional photographers. And, as Citron and Franks (2014) argue,
copyright law lacks the ability to condemn nonconsensual pornography as morally wrong.
Merely conceiving of revenge porn as theft has a limited expressive effect.

Criminal Law

Nor can criminal law help all victims. There is, as yet, no federal revenge porn
criminal law in the United States. But even though forty-one states,29 the District
of Columbia,30 and the City of New York31 (and probably more by this time this article

28. Elisa D’Amico, e-mail exchange with Ari Ezra Waldman, December 19, 2017.
29. Ala. Code § 13A-6-240 (West 2015); Alaska Stat. Ann. § 11.61.120 (West 2015); Ariz. Rev.

Stat. § 13-1425 (Supp. 2015); Ark. Code Ann. § 5-26-314 (Supp. 2015); Cal. Penal Code § 647
(West Supp. 2016); Colo. Rev. Stat. Ann. § 18-7-107 (West Supp. 2015); Conn. Gen. Stat. Ann. §
53a-189a (West 2012 & Supp. 2016); Del. Code Ann. tit. 11, § 1335 (2015); Fla. Stat. Ann. §
784.049 (2015); Ga. Code Ann. § 16-11-90 (West Supp. 2015); Haw. Rev. Stat. § 711-1110.9 (2014);
Idaho Code Ann. § 18-6609 (West 2016); 720 Ill. Comp. Stat. Ann. § 5/11-23.5 (2015); Iowa Code
Ann. § 708.7 (West 2015); Kan. Stat. Ann. § 21-6101(8) (West 2016); Ky. Rev. Stat. § 531.120
(West 2018); La. Rev. Stat. Ann. § 14:283.2 (2004 & Supp. 2016); Me. Rev. Stat. Ann. tit. 17-A, §
511-A (West Supp. 2015); Md. Code Ann., Crim. Law § 3-809 (West Supp. 2015); Mich. Comp.
Laws Ann. §§ 145e, 145f (West 2016); Minn. Stat. Ann. § 617.261 (2017); Mo. Rev. Stat. §§
573.110, 573.112 (West 2018); Nev. Rev. Stat. Ann. § 200.780 (West 2015); N.H. Rev. Stat. Ann. §
644:9-a (West 2016); N.J. Stat. Ann. § 2C:14-9 (West 2015); N.M. Stat. Ann. § 30-37A-1 (West
2015); N.C. Gen. Stat. Ann. § 14-190.5A (2015); N.D. Cent. Code Ann. § 12.1-17-07.2 (Supp.
2015); Okla. Stat. Ann. tit. 1040.13b (2016); Or. Rev. Stat. Ann. Ch. 379 § 1 (2015); 18 Pa. Cons.
Stat. Ann. § 3131 (2015); R.I. Gen. Laws ch. 11-64-3 (2018); S.D. Codified Laws § 22-21-4 (West
2015); Tenn. Code Ann. § 39-17 (West 2016); Tex. Penal Code Ann. § 21.16 (West Supp. 2016);
Utah Code Ann. § 76-5b-203 (West 2016); Vt. Stat. Ann. tit. 13, § 2606 (West Supp. 2015); Va.
Code Ann. § 18.2-386.2 (2014); Wash. Rev. Code Ann. § 9A.86.010 (West 2016); W. Va. Code
Ann. § 61-8-28a (West 2016); Wis. Stat. Ann. § 942.09 (2013-2014).

30. D.C. Code Ann. §§ 22-3051–57 (West 2016).
31. N.Y.C. Int. No. 1267 (enacted December 12, 2017).
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is published) have passed criminal laws prohibiting revenge porn, many of these laws
miss harassing behavior (Franks 2017). For example, twenty-one revenge porn laws
require that the act be done with the specific intent to harass or intimidate the victim
or for financial gain.32 Maryland requires plaintiffs to prove that their harassers intended
to cause “serious emotional distress.”33 Not only is posting such images with reckless
disregard for such harm perfectly legal under the Maryland statute, but proving a specific
malicious intent is difficult and misses the point that revenge porn is first and foremost
an invasion of privacy. Arkansas’s law only applies to people in relationships.34

Georgia’s law requires that the nonconsensual sharing of explicit content “serve[] no
legitimate purpose to the depicted person,” which appears to presume that revenge porn
can have legitimate ends.35

Intermediary Liability

There is no intermediary liability for revenge porn on their platforms. Our
approach to the legal responsibilities of online platforms is still to some extent governed
by the cyberlibertarians who dominated early Internet scholarship (Goldsmith and Wu
2008; Franks 2009) and by the first few online speech cases in the federal courts. Early
on, the Internet was seen as a true marketplace of ideas, unencumbered by legal restric-
tions, antiquated social norms, or even our bodies. John Perry Barlow (1996) called the
Internet “a world where anyone, anywhere may express his or her beliefs, no matter how
singular, without fear of being coerced into silence or conformity.” Eugene Volokh
(1995) wrote that the Internet would empower end users, allowing them to bypass
intermediaries and filters, like Rupert Murdoch and the publisher of the New York
Times. Kathleen Sullivan (1998) agreed, arguing that since the Internet was available
at home, at cybercafés, or in public libraries, there would be more speakers and more
listeners, and more things said and heard.

Congress and the courts cemented these strong free speech norms with passage and
subsequent interpretations of section 230 of the Communications Decency Act, which
governs platform responsibility law today. The provision, which immunizes Internet
platforms from lawsuits associated with third-party content on their sites, was passed
to preserve the Internet as “a forum for a true diversity” of views “with a minimum
of government regulation,” and to maintain “the vibrant and competitive free market

32. Ala. Code § 13A-6-240(a) (West 2015); Alaska Stat. Ann. § 11.61.120(a) (West 2015); Ariz.
Rev. Stat. § 13-1425(A)(3) (Supp. 2015); Ark. Code Ann. § 5-26-314(a) (Supp. 2015); D.C. Code
Ann. § 22-3052(a)(3) (West 2016); Iowa Code Ann. § 708.7(1)(a) (West 2015); Kan. Stat. Ann. §
21-6101(a)(8) (West 2016); La. Rev. Stat. Ann. § 14:283.2(A)(4) (2004 & Supp. 2016); Me. Rev.
Stat. Ann. tit. 17-A, § 511-A(1) (West Supp. 2015); Mich. Comp. Laws Ann. §§ 145e, 145f (West
2016); Nev. Rev. Stat. Ann. § 200.780(1) (West 2015); N.M. Stat. Ann. § 30-37A-1(A)(1) (West
2015); N.C. Gen. Stat. Ann. § 14-190.5A(b)(1)(a) (2015); Okla. Stat. Ann. tit. 1040.13b(B)(2)
(2016); Or. Rev. Stat. Ann. § 163.472(1)(a) (2015); 18 Pa. Cons. Stat. Ann. § 3131(a) (2015); S.D.
Codified Laws § 22-21-4 (West 2015); Tex. Penal Code Ann. § 21.16(c) (West Supp. 2016); Vt. Stat.
Ann. tit. 13, § 2606(b)(1) (West Supp. 2015); Va. Code Ann. § 18.2-386.2(A) (2014); W. Va. Code
Ann. § 61-8-28a(b) (West 2016).

33. Md. Code Ann., Crim. Law § 3-809(C) (West Supp. 2015).
34. Ark. Code Ann. §§ 5-26-302(1)(A), 5-26-314(a)(2) (Supp. 2015).
35. Ga. Code Ann. §§ 16-11-90(b)(1), (b)(2) (West Supp. 2015).
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that presently exists for the Internet” (141 Cong. Rec. H8460-01 (August 4, 1995)).
Congress’s other purpose was to encourage platforms to take self-regulatory steps to
enhance safety. But, in interpreting the clause, federal courts gave Web sites broad
immunity, leaving them no legal incentive to police the bad behavior of their users.
In Zeran v. America Online, 129 F.3d 327, 330 (4th Cir. 1997), for example, the
Fourth Circuit noted that lawsuits against providers for third-party content would risk
“freedom of speech in the new and burgeoning Internet medium.” The Zeran court
stated that “Section 230 was enacted, in part, to maintain the robust nature of
Internet communication, and accordingly, to keep government interference in the
medium to a minimum” (330). This and other broad decisions created an online world
where platforms have no legal incentive to stamp out nonconsensual image sharing and
where perpetrators do not fear the consequences of their actions (Franks 2017).

Mr. Silverberg, who took on extensive moderation responsibilities for his
company, admitted that he did not have to; the law did not require it. Scruff decided
on its own to take safety seriously. Online social spaces that benefit from corporate
leadership committed to moderation can become safe despite the lack of a strict legal
requirement. Kate Klonick (2018) shows that online social networks have market
incentives to eliminate hate and harassment from their platforms. Public pressure
can make a difference even as we recognize how much power these platforms have over
us. But the lack of legal remedies and legal incentives puts users at risk. Gaps in the law
have downstream effects, allowing platforms to prioritize numbers over safety and ignore
the needs of their users.

Law Reform

A natural response to these gaps in the law is law reform. This can take multiple paths.
Legislatures, including the US Congress, should follow Franks (2017) and criminalize
revenge porn. Specifically, Franks recommends that such a statute make clear that

[a]n actor may not knowingly disclose an image, [reproduction, or video] of
another person who is identifiable from the image itself or information displayed
in connection with the image and whose intimate parts are exposed or who is
engaged in a sexual act, when the actor knows or recklessly disregards the risk
that the depicted person did not consent to the disclosure (1292).

In this context, “disclose” refers to “transferring, publishing, distributing or repro-
ducing.” “Intimate part” should be defined specifically to include “naked genitals, pubic
area, anus, or female adult nipple of the person” and “sexual act” includes, but is not
limited to, “masturbation; genital, anal, or oral sex; sexual penetration with objects; or
the transfer or transmission of semen upon any part of the depicted person’s body” (720
Ill. Comp. Stat. § 5/11-23.5(b)(1)–(3) (2015); Franks 2017).

That said, the prospect of criminalization may raise concerns among queer
communities. After all, the criminal law has long been leveraged to subordinate and
discriminate against LGBTQ persons and other sexual minorities (Rubin 2011).
And laws that criminalized gay male sexual activity also had the effects of both keeping
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gay populations hidden and justifying other forms of discrimination and harassment, all
of which are tools of subordination (Bowers v. Hardwick, 478 U.S. 186 (1986);
Eskridge 1997).

Nevertheless, criminalization makes sense for two related reasons. First, revenge porn
is one among the many pernicious ways in which sex, intimacy, and physical
bodies can be weaponized to subordinate and discriminate against marginalized
populations. As Citron (2014) and others (Allen 1988; MacKinnon 1988) have shown,
social norms about sexual “modesty,” social and professional environments, structures
around gender stereotypes, and online platforms that value the free speech rights of
men over the safety and privacy of women, for example, contribute to the subjugation
and silencing of women. Leveraging stereotypes of gay men as promiscuous, sex-driven,
and predatory marginalizes and otherizes them, as well (Eskridge 2000; Boso 2017). In
similar ways, because it transforms otherwise private persons into sexual objects for others,
revenge porn makes victims’ public personae one of sexual promiscuity, and thus dimin-
ishes, stigmatizes, and subjugates its victims (Citron 2014). Nonconsensual pornography,
then, deserves social condemnation, and the criminal law may be the only effective re-
sponse with the sufficient expressive effect to change society’s expectations about what is
and what is not appropriate behavior online (Citron 2009).

Second, the mere fact that the criminal law has been manipulated in the past to
reinforce traditional hierarchies and gender norms does not necessarily mean we should
give up on the power of criminal sanctions entirely. For example, it is true that the law
once allowed husbands to beat their wives (State v. Rhodes, 61 N.C. 453 (1868)) and
codified stereotypes of women as victims and subservient to their husbands. But modern
criminal laws against sexual assault, harassment, and rape, all of which are gender-
neutral, do the opposite. They promote the idea that our bodies are our own, and can-
not be used sexually without our consent (Citron and Franks 2014).

Modest reform to section 230 immunity can also help. As Danielle Citron and
Benjamin Wittes (2017) argue, conditioning platform immunity on reasonable efforts
to combat unlawful activity will not “break this Internet.” Privacy tort law can be
reinvigorated by discarding the false notion that privacy is the same as secrecy.
Rather, if we understood information privacy as protecting relationships of trust—trust
between social sharers creating expectations of confidentiality and discretion—it would
be relatively easy to recognize that an intimate image shared between sexual partners for
a specific purpose on a specific platform is not public or fair game for anyone to see
(Waldman 2018a). These changes would facilitate socially beneficial expression in a
modern, digital world in great need of it.

Law reform need not exist in a vacuum, of course. Given that gay-oriented
geosocial dating apps have already been leveraged for public health campaigns to fight
the spread of HIV and sexually transmitted infections (Wohlfeiler et al. 2013; Whitfield
2017), the same tools can be used to fight privacy invasions. As discussed above, some
incidents of revenge porn affecting gay and bisexual men occur because perpetrators
may not realize that sharing a picture of someone they find attractive is also an invasion
of privacy. Public education, in the form of public service advertisements on dating
platforms, local government-sponsored online safety campaigns, and school-centered
privacy education curricula can, therefore, supplement legal changes that incent
safety-enhancing design, thereby creating tools to combat revenge porn from all sides.
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CONCLUSION

Not all of us use geosocial dating apps, let alone apps geared toward the gay
community. But we all live in a world where social interaction occurs online. And
yet, despite digital mediation of our social lives, the law leaves us at risk for bad and
opportunistic behavior online. This article explored that phenomenon in detail, using
a case study of revenge porn on geosocial dating apps. It showed, first, that gay and
bisexual male users of these apps are far more likely than both the general population
and other sexual minorities to report that they have been victims of revenge porn. More
specifically, quantitative and qualitative research suggested that dating apps maintain
powerful norms of disclosure. That research also suggested how dating app users
navigate those norms—namely, through organically built trust and risk mitigation
techniques.

The empirical and theoretical contributions of this article have implications
beyond the narrow world of online dating. The article showed the disconnect between
law and platform safety, which affects anyone who uses Facebook, Instagram, or Twitter.
It also highlighted the unique burdens faced by gay and bisexual male users of the
Internet, many of whom risk surveillance, outing, and loss of control over their identi-
ties if personal information shared online in one context is disclosed in another.
Although more research is needed, particularly with respect to lesbians, transgender
persons, and persons of color not represented in the sample set (McGlotten 2013;
Han 2015), this article offers insight into how we are still struggling to respond to
technology’s impact on personal privacy, how different groups value and experience
privacy decision making in different ways, and how law and design can be leveraged
to subordinate or empower marginalized populations.
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APPENDIX A Nonconsensual Image Sharing in the LGBTQ Community

This is a survey about the LGBTQ community’s experience with nonconsensual
image sharing. In particular, I am interested in the experiences of those who use and
have shared explicit photographs on geosocial apps like Grindr, Tindr, and others. By
“nonconsensual image sharing,” I mean any time someone else sends one of your
pictures to another person (or persons) without your consent. That dissemination could
have happened via text message or by posting them online or in any number of
other ways.
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Please answer honestly.
The survey is anonymous. However, if you are willing, I may wish to follow up with

some of you to get more details on your story. So, if you enter your email address at the
end of the survey, I may contact you with follow up questions. Your identity will be kept
confidential.

I identify as *
Female
Male
Prefer not to say
Non-Binary (including genderqueer, gender fluid)
Other:
I also identify as *
Prefer not to say
Transgender
Cisgender
My sexual orientation is *
Bisexual
Lesbian
Gay (male)
Prefer not to say
Other:
My age is *
18-24
25-34
35-44
45-54
55 and older
My relationship status is *
Single
Dating
In a committed relationship (including long term relationship, married, domestic

partnerships, etc.)
Prefer not to say
Other:
The highest level of education I have achieved is *
Graduated high school
Attended some college
Graduated college
Attended some graduate or professional school
Graduated with an advanced degree (including Masters, JDs, PhDs, etc.)
I am located in what country?
If located within the United States, what state?
I use or have used which of the following geosocial dating apps geared toward the

LGBTQ community : : : (Please select all that apply). *
OkCupid
Zoosk
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Match.com
Jack’d
FindHRR
HER
Surge
BeNaughty
Scruff
Grindr
SCISSR
Tinder
Growlr
Hornet
Other:
The PRIMARY purpose for which I use these apps is *
Please choose no more than 2.
to have sex.
to chat online.
to find a relationship.
to make new friends.
to meet people to date.
Other:
I have shared graphic, explicit, or nude photos or videos of myself on any of these

platforms? *
Yes
No
I have shared shirtless or otherwise revealing pictures of myself on any of these

platforms? *
Yes
No
I share explicit or revealing photos of myself on these platforms with the expectation

that the person I send them to will not share them with anyone else. *
Strongly Disagree
1
2
3
4
5
Strongly Agree
When I share explicit or revealing photos of myself on these platforms, I don’t care

if the person I send them to shares them with others. *
Strongly Disagree
1
2
3
4
5
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Strongly Agree
Sharing photos is pretty much a necessary part of the process of meeting people on

these apps. *
Strongly Disagree
1
2
3
4
5
Strongly Agree
Please provide more detail about your thought process when you have shared

graphic, explicit, nude, partially nude, or revealing photos of yourself on these
platforms. I am interested in learning about your motivations for sharing these photos
and how, if at all, you process concerns about your privacy when sharing. If sharing
photos is not a concern, please explain why.

I’ve met people on these apps without sharing explicit or revealing photos. *
Strongly Disagree
1
2
3
4
5
Strongly Agree
I trust other people on these apps. *
Strongly Disagree
1
2
3
4
5
Strongly Agree
Please expand on your answer to the last question. Why do you trust or distrust

people on these apps?
Someone I spoke to on a geosocial dating app has threatened to distribute to others

or make public revealing or explicit photos of me without my consent. *
Yes
No
On which app or apps did this occur (Please select all that apply)?
Match.com
Growlr
Jack’d
FindHRR
Tinder
Hornet
HER
Scruff
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Grindr
Surge
Zoosk
SCISSR
OkCupid
BeNaughty
Other:
Someone I spoke to on a geosocial dating app has distributed or made public

revealing or explicit photos of me without my consent. *
Yes
No
On which app or apps did this occur (Please select all that apply)?
Growlr
Scruff
Surge
OkCupid
BeNaughty
Grindr
Jack’d
Hornet
HER
SCISSR
Zoosk
Match.com
FindHRR
Tinder
Other:
Please describe what happened in your own words. Please also include how you

reacted (emotionally and practically) to the situation.
Thank you for completing this story survey. If you are willing to potentially receive

an email from the researcher to discuss, over email or telephone, more about any of your
answers to the above questions, please enter an email below. Your identity will be kept
confidential.

My email address is

APPENDIX B Sample Questions from Semistructured Interviews

Do you use geosocial dating apps like Grindr, Scruff, or Tinder?
Do you share graphic or explicit pictures of yourself on these platforms?
Do you worry that images you share can be distributed, shown to others, posted online?
How do you determine when you feel comfortable sharing explicit images of yourself?
Do you feel pressure to share explicit images of yourself?
Have you ever reported a profile to the app? What was the reason? Did the

reporting or flagging work?
Has someone ever threatened to share your explicit images?
Has anyone actually done it?
If so, how did you respond?
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a. "depicted individual" means an individual who appears, as a result 

of digitization, to be giving a performance they did not actually 

perform or to be performing in a performance that was actually performed 

by the depicted individual but was subsequently altered to be in 

violation of this section. 

b. "digitization" means to realistically depict the nude body parts of 

another human being as the nude body parts of the depicted individual, 

computer-generated nude body parts as the nude body parts of the 

depicted individual or the depicted individual engaging in sexual 

conduct, as defined in subdivision ten of section 130.00 of the penal 

law, in which the depicted individual did not engage. 

c. "individual" means a natural person. 

d. "person" means a human being or legal entity. 

e. "sexually explicit material" means any portion of an audio visual 

work that shows the depicted individual performing in the nude, meaning 

with an unclothed or exposed intimate part, as defined in section 245.15 

of the penal law, or appearing to engage in, or being subjected to, 

sexual conduct, as defined in subdivision ten of section 130.00 of the 

penal law. 

2. a. A depicted individual shall have a cause of action against a 

person who, discloses, disseminates or publishes sexually explicit 

material related to the depicted individual, and the person knows or 

reasonably should have known the depicted individual in that material 

did not consent to its creation, disclosure, dissemination, or 

publication. 

b. It shall not be a defense to an action under this section that 

there is a disclaimer in the sexually explicit material that 



communicates that the inclusion of the depicted individual in the 

sexually explicit material was unauthorized or that the depicted 

individual did not participate in the creation or development of the 

material. 

3. a. A depicted individual may only consent to the creation, 

disclosure, dissemination, or publication of sexually explicit material 

by knowingly and voluntarily signing an agreement written in plain 

language that includes a general description of the sexually explicit 

material and the audiovisual work in which it will be incorporated. 

b. A depicted individual may rescind consent by delivering written 

notice within three business days from the date consent was given to the 

person in whose favor consent was made, unless one of the following 

requirements is satisfied: 

i. the depicted individual is given at least three business days to 

review the terms of the agreement before signing it; or 

ii. if the depicted individual is represented, the attorney, talent 

agent, or personal manager authorized to represent the depicted 

individual provides additional written approval of the signed agreement. 

4. a. A person is not liable under this section if:

i. the person discloses, disseminates or publishes the sexually 

explicit material in the course of reporting unlawful activity, 

exercising the person's law enforcement duties, or hearings, trials or 

other legal proceedings; or 

ii. the sexually explicit material is a matter of legitimate public 

concern, a work of political or newsworthy value or similar work, or 

commentary, criticism or disclosure that is otherwise protected by the 

constitution of this state or the United States; provided that sexually 



explicit material shall not be considered of newsworthy value solely 

because the depicted individual is a public figure. 

5. In any action commenced pursuant to this section, the finder of 

fact, in its discretion, may award injunctive relief, punitive damages, 

compensatory damages, and reasonable court costs and attorney's fees. 

6. A cause of action or special proceeding under this section shall be 

commenced the later of either: 

a. three years after the dissemination or publication of sexually 

explicit material; or 

b. one year from the date a person discovers, or reasonably should 

have discovered, the dissemination or publication of such sexually 

explicit material. 

7. Nothing in this section shall be read to require a prior criminal 

complaint, prosecution or conviction to establish the elements of the 

cause of action provided for in this section. 

8. The provisions of this section including the remedies are in 

addition to, and shall not supersede, any other rights or remedies 

available in law or equity. 

9. If any provision of this section or its application to any person 

or circumstance is held invalid, the invalidity shall not affect other 

provisions or applications of this section which can be given effect 

without the invalid provision or application, and to this end the 

provisions of this section are severable. 

10. Nothing in this section shall be construed to limit, or to 

enlarge, the protections that 47 U.S.C. § 230 confers on an interactive 



computer service for content provided by another information content 

provider, as such terms are defined in 47 U.S.C. § 230. 
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(a) with intent to cause harm to the emotional, financial or physical 

welfare of another person, he or she intentionally disseminates or 

publishes a still or video image of such other person, who is 

identifiable from the still or video image itself or from information 

displayed in connection with the still or video image, without such 

other person's consent, which depicts: 

(i) an unclothed or exposed intimate part of such other person; or 

(ii) such other person engaging in sexual conduct as defined in 

subdivision ten of section 130.00 of this chapter with another person; 

and 

(b) such still or video image was taken under circumstances when the 

person depicted had a reasonable expectation that the image would remain 

private and the actor knew or reasonably should have known the person 

depicted intended for the still or video image to remain private, 

regardless of whether the actor was present when the still or video 

image was taken. 

2. For purposes of this section "intimate part" means the naked 

genitals, pubic area, anus or female nipple of the person. 

2-a. For purposes of this section "disseminate" and "publish" shall 

have the same meaning as defined in section 250.40 of this title. 

3. This section shall not apply to the following: 

(a) the reporting of unlawful conduct; 

(b) dissemination or publication of an intimate image made during 

lawful and common practices of law enforcement, legal proceedings or 

medical treatment; 



(c) images involving voluntary exposure in a public or commercial 

setting; or 

(d) dissemination or publication of an intimate image made for a 

legitimate public purpose. 

4. Nothing in this section shall be construed to limit, or to enlarge,

the protections that 47 U.S.C § 230 confers on an interactive computer 

service for content provided by another information content provider, as 

such terms are defined in 47 U.S.C. § 230. 

Unlawful dissemination or publication of an intimate image is a class 

A misdemeanor. 
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FASHION AND CULTURAL EXPRESSIONS
As is well known, in recent years the fashion industry, which includes great designers and famous brands, has
been highly judged by the alleged attribution or appropriation of certain cultural expressions within their designs.
This has raised concern about the lack of legal provisions that give due protection to different cultures and
indigenous communities on their knowledge and traditional cultural expressions.

INTRODUCTION

For better understanding, we must establish that traditional knowledge is not named that way because of
something that is old. Traditional knowledge is the accumulation and development of living knowledge, same that
it is maintained and transmitted from generation to generation within the same community, which in most cases
becomes part of your cultural and sometimes spiritual identity.

Thus, it is important to note that cultural appropriation is the use of cultural elements typical of one ethnic group
used by others, stripping it of all its meaning and totally ignoring its primary use. Put more briefly, it is what
happens when a cultural element is usurped with purposes that have nothing to do with those attributed to it.

With the above established, let’s remember the famous case of the designer Isabel Marant and the company
Antik Batik where they sold typical blouses embodied with typical ornaments from Santa María Tlahuitoltepec,
Oaxaca. And also, where the French government issued a document addressed to the local community’s
government to prevent the sale of these indigenous designs without the corresponding payment of royalties to
the designer. However, the peer pressure for the designer was so great that she recognized that her designs came
from that community and she did not intend to take over it.

TODAY’S REALITY

Based on these problems, during the last years, several indigenous peoples, local communities, and the
governments of several developing countries, have requested urgently the highest authorities (mainly the World
Intellectual Property Organization [WIPO]) some type of protection for traditional knowledge. Since, as it is known,
the current intellectual property system is not enough to protect such knowledge, especially because such
protection is limited and temporary.
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However, even when protection through intellectual property could become limited, there are two positive aspects
that protect traditional knowledge. The first called “preventive protection” which is the one that has the purpose
of preventing people outside the communities from acquiring intellectual property rights over their traditional
knowledge. And on the other hand, the second aspect called “positive protection” which consists of granting
communities the intellectual property rights and the appropriate means for them to exploit and promote their
traditional knowledge, and at the same time the communities themselves control their use and can obtain an
economic benefit through its commercial exploitation.

 

With the above, certain questions have been asked about this crucial topic. Can cultural appropriation represent a
real obstacle to the inspiration of designers? What are the limits and how should all this be approached from a
legal perspective?

 

The WIPO has been quite active over the years in trying to adequately address the problems related to the so-
called traditional knowledge, being that traditional knowledge does not enjoy strong protection within the
intellectual property rights system, as there is no specific international instrument that grants legal protection to
traditional knowledge. Even when certain countries have developed some rules for the protection of their cultural
heritage, they do not represent a pillar or any basis for the field of protection of traditional knowledge.

 

To address this situation, the WIPO has established the Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and Folklore, which has been actively working in order to develop a
legal instrument to find solutions that ensures, among other things, the adequate protection for traditional
knowledge, genetic resources and cultural expressions. Therefore, this committee has scheduled its 39th session,
which took place this past March 18, 2019, in order to start negotiations with the aim of finding an agreement on
the viable legal instruments that will be adopted for the protection of traditional knowledge.

 

As we wait for the results of the WIPO’s initiative, the possibility of extending the existing legal instruments to the
protection of traditional knowledge can be expected. With this in mind, copyright and geographical indications
appear to be the most appropriate.

 

THE CURRENT LEGAL INSTRUMENTS

Within the copyright realm, it is intended that any human community, whether united by their religious beliefs,
artistic values   or common ethnic groups, can, in principle, claim a traditional knowledge that is unique and
creative by the mere fact of being the direct expression of their traditions and beliefs. In addition, the mere fixation
of the work of art in a tangible medium of expression would be sufficient to give rise to copyright, without the
need for registration, and so facilitate access to the protection of the human communities concerned.

 

Therefore, even expressions of traditional knowledge that have the lowest degree of externalization, the latter
being verbally expressed, written or even incorporated in some type of religious or sacred artifact, could find
refuge in the copyright legal systems. With this, local communities could really avoid the misappropriation of their
cultural heritage, at the same time that they raise it from a more materialistic perspective, considering whether or
not they take advantage of the economic advantages of popularity and the recognition of their traditions.

 



9/22/21, 5:33 PM FASHION AND CULTURAL EXPRESSIONS - Uhthoff, Gómez Vega & Uhthoff

https://en.uhthoff.com.mx/articles/fashion-cultural-expressions/ 3/6

However, legal concerns include the fact that in a community of people from which traditional knowledge comes,
it is not possible to identify a single owner of the moral right over the work of art, which is required to give rise to
the protection of the copyright, even if an author can be detected, this protection would last for a limited period of
time. Or, on the other hand, even if the communities wanted to control each and every one of the uses of their
expressions and traditional knowledge, the copyright law allows the creation of derivative works from other
people’s works, as long as there is enough originality in new creations. The text of a legal instrument would have
to draw the line between a legitimate loan and an unauthorized appropriation.

 

Now, with respect to geographical indications, which have an unlimited duration of protection and the possibility
of being a collective property, they have been used to preserve traditional products, such as liqueurs, sauces and
teas, against misappropriation. Above all, it should be noted that geographical indications can be particularly
useful when it comes to artisanal products whose characteristics are linked to their particular geographical origin
or local heritage and customs.

 

However, the protection of traditional knowledge under the provisions of geographical indications is not entirely
free of inconsistencies from a legal perspective. As, for example, geographical indications only allow the
registered indication to be exploited, while knowledge itself and specialized techniques to reach that geographical
indication are beyond the scope of protection.

 

CONCLUSION

In summary, there is a degree of confusion about how traditional knowledge is protected and the only sure thing
is that designers are increasingly aware of the importance of cultural heritage. Although, fine-tuning the details will
be a complex task since there are divergent opinions about the best way forward, among other things, about
whether it is appropriate to use rights similar to those of intellectual property to protect traditional forms of
innovation and creativity or to develop a new legal system focused on traditional knowledge issues.

At this point, we will only have to wait and see if the Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and Folklore of WIPO will place the cornerstone of the protection of
traditional knowledge and thus fill the gaps that today, both the fashion industry and similar industries pursue, as
well as all the communities full of traditional knowledge.

 

 

JAVIER UHTHOFF ROJO
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Divisional Patent Applications under the New Mexican IP Law

In the past few years, mankind advances and technology developments have forced many multidisciplinary
knowledge areas to adapt and update the legal regimes which provide certainty and protection. Specifically, in
connection with Intellectual Property matters, technical advances have contributed to many changes in
associated regulations.

Read more (https://en.uhthoff.com.mx/articles/divisional-patent-applications-under-the-new-mexican-ip-law/)

New agency to improve the enforcement of IP rights at the Mexican border
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A new autonomous customs body looks set to give a significant boost to Mexico’s fight against counterfeits,
particularly with regard to fake goods entering the country.

Read more (https://en.uhthoff.com.mx/articles/new-agency-to-improve-the-enforcement-of-ip-rights-at-the-
mexican-border/)

NFTs IN MEXICO

Just a few months ago, the concept of cryptoart or NFTs (non-fungible tokens) was practically foreign. Recent
news related to the sale of digital art reaching millions of Dollars ($63M for “Everydays – The First 5,000 Days” by
the artist Beeple) made the financial and art worlds take formal notice of such concept. Far from being
pigeonholed as a novelty act, NFTs have the potential to become not only a new institutional art format but also a
revolutionary currency for worldwide transactions.

Read more (https://en.uhthoff.com.mx/articles/nfts-in-mexico/)

PATENT PROTECTION OF mRNA VACCINES AND REGULATORY AUTHORIZATION

Researchers have been studying and working with mRNA vaccines for decades. Interest in these vaccines has
grown since they can be developed in a laboratory using readily available materials for low-cost manufacture and
safe administration. This means that the process can be standardized and scaled up, which make vaccine
development faster than traditional methods of making vaccines.

Read more (https://en.uhthoff.com.mx/articles/patent-protection-of-mrna-vaccines-and-regulatory-authorization/)

How the pandemic accelerated the digital transformation of the Mexican Patent and Trademark Office

For the past decade the digital transformation has reached new levels of importance in all types of businesses,
since this represents the adoption of new technologies to transform and simplify processes creating opportunities
for major changes in the way we work, live and do business.

Read more (https://en.uhthoff.com.mx/articles/how-the-pandemic-accelerated-the-digital-transformation-of-the-
mexican-patent-and-trademark-office/)

Coexistencia de Marcas – Caso de Bebidas Alcohólicas.

Entre los principios que rigen la disciplina marcaria, como lo son el principio atributivo y el de territorialidad, el
principio de especialidad vendría a ser el fundamento para la posibilidad de coexistencia de marcas.

Read more (https://en.uhthoff.com.mx/articles/coexistencia-de-marcas-caso-de-bebidas-alcoholicas/)

BRIEF COMPARISON OF ACQUIRED DISTINCTIVENESS IN MEXICO AND THE UNITED STATES

One of the fundamental requirements to register a trade or service mark in most countries around the world is
distinctiveness, being this one equivalent to novelty for patent rights and originality for copyrights. Thus, initially
descriptive terms are not subject of registration.

Read more (https://en.uhthoff.com.mx/articles/brief-comparison-of-acquired-distinctiveness-in-mexico-and-the-
united-states/)

New rules for filing voluntary divisional applications in Mexico explained

On 5 November 2020, the Federal Law for the Protection of Industrial Property in Mexico came into force. It
provides guidelines for filing new divisional patents, utility models and industrial design applications and restricts
the filing of voluntary divisional applications.

Read more (https://en.uhthoff.com.mx/articles/new-rules-for-filing-voluntary-divisional-applications-in-mexico-
explained/)

How new labelling and packaging specifications are affecting marketing and legal practice in Mexico
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Practices

New measures to curb the increasing obesity rate in Mexico have had numerous repercussions in the marketing
and legal spheres. Mexico has one of the highest obesity rates in the world, which have not improved despite
many government measures.

Read more (https://en.uhthoff.com.mx/articles/how-new-labelling-and-packaging-specifications-are-affecting-
marketing-and-legal-practice-in-mexico/)

How to demonstrate acquired distinctiveness in Mexico

In most countries, distinctiveness is one of the fundamental requirements of registering a trademark or service
mark. However, some descriptive terms acquire significance over time as a result of use in the market and
consumers associating it with a particular manufacturer or producer.

Read more (https://en.uhthoff.com.mx/articles/how-to-demonstrate-acquired-distinctiveness-in-mexico/)

Aumentan los casos de ciberocupación por Covid-19

Las medidas de distanciamiento social implementadas a nivel mundial a consecuencia de pandemia por Covid-
19 han provocado muchas transformaciones en la vida cotidiana y relaciones interpersonales, obligándonos a
adaptarnos a una nueva realidad que incluso podríamos catalogar como virtual.

Read more (https://en.uhthoff.com.mx/articles/aumentan-los-casos-de-ciberocupacion-por-covid-19/)

THE USE OF ARTIFICIAL INTELLIGENCE IN LIFE SCIENCES AND THE PROTECTION OF THE IP RIGHTS

Introduction Artificial Intelligence (AI) is transforming the life-sciences industry by making discoveries from
massive biological data using machine learning, integrating clinical records and genomic data of different kinds,
discovering new medicine or drug targets, identifying new classes of cell types, carrying out diagnostics, or
customizing clinical procedures in precision medicine.

Read more (https://en.uhthoff.com.mx/articles/the-use-of-artificial-intelligence-in-life-sciences-and-the-
protection-of-the-ip-rights/)
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Indigenous Embroidery and Intellectual Property; Tradition vs. Registration, 

By: Paulina Luis-Castillo Guerrero 
Associate of Uhthoff Gomez Vega & Uhthoff  
Published in the Mexican Association for the 
Protection of Industrial Property Blog (August 
2020) 

The use of the Mexican indigenous communities´ stylistic elements and techniques by 
fashion designers has been very controversial in recent years. One needs only to flip 
through the pages of any newspaper or navigate through social media to find a new case 
of “Mexican cultural appropriation”. For example, in 2015 designer Isabel Marant marketed 
a blouse with Mixtec embroidery similar to a huipil, in 2017 Christian Louboutin launched a 
bag decorated with Mayan embroidery called "MEXICABA" and, in 2018, Carolina Herrera 
launched her "Resort 2020" collection, where several pieces reproduced indigenous 
communities’ stylistic elements and embroideries. Activists, legislators and representatives 
of indigenous communities have turned to intellectual property to resolve this problem. 
However, and despite the legislative efforts that have been made, such as the recent reform 
to the Federal Copyright Law, to date there is no efficient mechanism that allows indigenous 
communities to control and restrict the use of their symbols and embroideries.  

The foregoing because the embroideries made by indigenous communities, more than 
being decorative elements, are a way of transmitting their cosmovision from generation to 
generation, which from a copyright perspective is conflictive, as there is no specific person 
or group of persons to whom their authorship can be attributed, which also implies that the 
time of protection that could be granted to these creations cannot be determined. 
Furthermore, even if the author of the embroidery was known, it is very likely that all the 
designs included in the indigenous embroideries would be in the public domain and 
therefore could be used freely, since in Mexico the patrimonial rights of a work only last for 
the life of the author plus one hundred years, or in the case of unknown authors, one 
hundred years from the date of its disclosure. 

The recent reform to the Federal Copyright Law does not address any of the 
aforementioned problems, since it only establishes the obligation for third parties to have 
an authorization from the indigenous communities for the use of embroideries, and the 
process to be followed to obtain such authorization, when there are doubts as to the 
community or people from whom it should be requested. This process however is 
incompatible with the fashion industry, where there are up to 52 micro seasons per year, 
i.e., one season per week, which means that by the time the authorization from the
indigenous community or the Ministry of Culture is issued, the piece may no longer be a
trend and may even have been discontinued.

From a trademark perspective, the problem faced for the registration of indigenous 
embroideries is that there is the restriction to use the sign as it was registered or with 
modifications that do not alter its distinctive character. Indigenous embroideries are not 
individual signs, but a compilation of signs, which vary in their arrangement and use of 
colors depending on the artisan who makes them. Therefore, even if individual registrations 
were granted to each of the elements used in a certain type of embroidery, this would not 
solve the problem, since indigenous embroidery designs are an art that flows and varies 



(slowly) with the passage of time, thus this natural development would be blocked in order 
to maintain a constant and uninterrupted use of the trademark. 

 

Although Certification marks and collective marks solve ownership problem, they do little to 
help the interests of indigenous communities. The problem with certification marks is that 
according to article 98 BIS-1 of the Industrial Property Law, the holders of these marks 
cannot develop commercial activities that imply the supply of the products or services that 
they are certifying. Therefore, complication arises as to who would be the holder of this 
certification mark and who would actually receive the economic compensation that could 
be obtained from the authorization of its use. This issue, in principle, could be solved 
through a collective mark, being that these marks can be requested by associations of 
manufacturers, as could be the artisans of a community, however, collective marks are not 
subject to licenses and cannot be transmitted to third parties, which implies that indigenous 
communities could not make collaborations with third parties, being precisely that these 
collaborations could open the doors to new markets and improve their economic situation. 

 

Overall, it can be concluded that the desire to protect indigenous embroideries against 
alleged acts of cultural appropriation through trademarks or copyrights is not only inefficient 
in relation to the specific needs of indigenous communities, but also goes against the legal 
nature of these figures, and there is also the possibility that in the end a regulatory restriction 
on this type of cultural products is not necessary, since it is precisely the use by international 
designers and brands that has turned the eyes of the whole world to these products, a 
situation that could be used for the benefit of indigenous communities. 
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Fair Use as Cultural Appropriation 

Trevor G. Reed* 

Over the last four decades, scholars from diverse disciplines have 
documented a wide variety of cultural appropriations from Indigenous 
peoples and the harms these have inflicted. Copyright law provides at 
least some protection against appropriations of Indigenous culture—
particularly for copyrightable songs, dances, oral histories, and other 
forms of Indigenous cultural creativity. But it is admittedly an 
imperfect fit for combatting cultural appropriation, allowing some 
publicly beneficial uses of protected works without the consent of the 
copyright owner under certain exceptions, foremost being copyright’s 
fair use doctrine. This Article evaluates fair use as a gatekeeping 
mechanism for unauthorized uses of copyrighted culture, one which 
empowers courts to sanction or disapprove of cultural appropriations 
to further copyright’s goal of promoting creative production.  
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As codified in the 1976 Copyright Revision Act, the fair use 
doctrine’s four-part test is supposed to help fact finders determine the 
reasonableness of an unauthorized appropriation. But, while the fair 
use test has evolved to address questions about the purpose behind an 
appropriation, the amount and substance of the work used, and the 
effects of the appropriation on the market for the work, the vital inquiry 
about the “nature” of the original work and the impact of 
unauthorized appropriation on its creative environment has been all 
but forgotten by lower federal courts. Combining doctrinal analysis, 
settler-colonial theory, and ethnographic fieldwork involving ongoing 
appropriations of copyrightable Indigenous culture, this Article shows 
how the “forgotten factor” in the fair use analysis is key to assessing 
the real impacts unauthorized appropriations have on culturally 
diverse forms of creativity. Thus, if we are committed to the 
development of creativity in all of its varieties and natures, a 
rehabilitation of the forgotten factor is both urgent and necessary. 
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INTRODUCTION 
In 2019, the Los Angeles-based fashion retailer MadHappy began selling 

sweatshirts featuring a remarkable new design. Alongside a “MadHappy” logo 
on the arm of the sweatshirt, the front of the sweatshirts displayed a circular 
rainbow with two psychedelically colored cornstalks shaped into a crest that 
enclosed four multicolored mountains bearing the names of Aspen, Colorado ski 
resorts.1 Not long after the sweatshirts appeared in the Instagram feeds of 
celebrities, a Twitter storm from the Navajo Nation erupted chiding the retailer 
for appropriating what was immediately recognized as the Nation’s official seal.2 
The seal’s design, an original two-dimensional graphic work created in 1952 by 
Tribal member John Claw, Jr., is a cultural icon that, according to the Tribe, 
remains under copyright.3 This latter consideration seems to have convinced 
MadHappy to stop production, divert proceeds from sales of the shirts to the 
Navajo Nation, and agree to undertake cultural sensitivity training for its staff.4  

This instance of cultural appropriation ultimately ended amicably. But what 
result can Navajo Nation and other Indigenous peoples5 expect in future 

 
 1. The details of this dispute and its eventual settlement can be found in Donovan Quintero, 
Clothing Retailer Apologizes for Design Resembling Navajo Seal, NAVAJO TIMES, Jan. 30, 2020,  
https://navajotimes.com/reznews/clothing-retailer-apologizes-for-design-resembling-navajo-seal/ 
[https://perma.cc/3LPU-XRYD]. 
 2. See Emma VandenEinde, MadHappy Clothing Company Apologizes for Using Navajo 
Nation Seal Design, KJZZ (audio recording) (Feb. 6, 2020), [https://perma.cc/883A-8AN2]. The four 
Aspen mountain resorts featured on the sweatshirts were originally depictions of Diné people’s four 
sacred mountains, and the circular, unclosed rainbow symbolizes the Nation’s sovereignty. See Tribal 
Government, NAVAJO NATION DEP’T OF ECON. DEV., 
http://navajobusiness.com/fastFacts/FlagSeal.htm [https://perma.cc/J2CM-BM5G] (last visited Sept. 
30, 2020). 
 3. See 17 U.S.C. § 102; see also VandenEinde, supra note 2 (noting that the Navajo Nation’s 
Director of Economic Development contacted the retailer over claims of copyright infringement 
regarding the use of the seal).  The seal was created in a design competition and was later adopted by 
the Navajo Nation as its official seal. See Creator of Navajo Nation Seal, John Claw, Jr., 82, Passes on, 
NAVAJO-HOPI OBSERVER (Mar. 14, 2017), https://www.nhonews.com/news/2017/mar/14/creator-
navajo-nation-seal-john-claw-jr-82-passes/#:~:text=—
%20The%20Navajo%20Nation%20lost%20a,the%20Nation's%20identity%20is%20unequivocal  
[https://perma.cc/MFK8-DB96].   
 4. See VandenEinde, supra note 2. 
 5. In this Article, I use the term “Indigenous peoples” to refer to political entities and their 
individual citizens that are native to a particular territory, in this case the present-day United States, as 
opposed to colonizing nations and their settler-citizens.  The term “Native American” is used to reference 
the racial group that includes those whose lineal ancestors originated in the Americas.  The term “Tribe” 
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copyright disputes should they be forced to litigate to protect their culture from 
unauthorized exploitation?6 The answer to this question turns, in part, on whether 
courts will consider appropriations like MadHappy’s to be infringements or will 
sanction them under equitable legal doctrines like “fair use.” 

Debates surrounding the unauthorized appropriation of Indigenous 
peoples’ “intangible” culture—songs, dance forms, oral histories, designs—by 
those with power or privilege have been slowly unsettling the foundations of 
American copyright law for decades.7 A growing stream of scholarship and news 
reports documenting cultural appropriations, from the seemingly innocent to the 
more intentional and obscene, have raised concern nationally and internationally, 
leading in some cases to protests and other forms of direct action.8 In response, 

 
refers to an Indigenous political entity that is recognized by the United States. “Indian” is a term of art 
referring to members of federally recognized Tribes as well as those who qualify for federal benefits 
generally granted to members of Tribes. 
 6. For example, litigation in the federal District Court for the District of Alaska recently settled 
over the alleged appropriation of Tlingit artist and author Clarissa Rizal’s Ravenstail Knitted Coat design 
by retailer Neiman Marcus. See Press Release, Sealaska Heritage, Sealaska Heritage, Rizal Family Settle 
Lawsuit Against Several Defendants (Mar. 3, 2021), https://www.sealaskaheritage.org/node/1367 
[https://perma.cc/AKA8-KQXU]. Sealaska Heritage Institute and the Rizal family sued the retailer for, 
among other things, violations of the Copyright Act. 17 U.S.C. § 501–05; First Amended Complaint 
¶¶ 1–3, 7, 90–92, Sealaska Heritage Inst., Inc. v. Neiman Marcus Grp. LTD, No. 20-cv-00002 (D. 
Alaska Aug. 29, 2020). 
 7. Scholars have written extensively on the inadequacies of intellectual property law to combat 
the effects of cultural appropriation. See, e.g., Rosemary J. Coombe, The Expanding Purview of Cultural 
Properties and Their Politics, 5 ANN. REV. L. & SOC. SCI. 393, 393–407 (2009); Pratima V. Rao, 
Cultural Appropriation: A Selected Bibliography, in BORROWED POWER: ESSAYS ON CULTURAL 
APPROPRIATION 321, 321–24 (Bruce Ziff & Pratima V. Rao eds., 1997) [hereinafter BORROWED 
POWER]. Influential literature from historians, social scientists, legal scholars, literary critics, scholars 
of American Indian studies, and many other fields, has examined the role of power and privilege as it 
relates to culture, including JAMES O. YOUNG, CULTURAL APPROPRIATION AND THE ARTS (2008); 
SUSAN SCAFIDI, WHO OWNS CULTURE?: APPROPRIATION AND AUTHENTICITY IN AMERICAN LAW 
(2005); MICHAEL F. BROWN, WHO OWNS NATIVE CULTURE? (2003); ROSEMARY J. COOMBE, THE 
CULTURAL LIFE OF INTELLECTUAL PROPERTIES: AUTHORSHIP, APPROPRIATION, AND THE LAW 
(Stanley Fish & Fredric Jameson eds., 1998) [hereinafter THE CULTURAL LIFE OF INTELLECTUAL 
PROPERTIES]; PHILIP J. DELORIA, PLAYING INDIAN (1998); BORROWED POWER, supra; WALLIS 
ROGER & KRISTER MALM, BIG SOUNDS FROM SMALL PEOPLE: THE MUSIC INDUSTRY IN SMALL 
COUNTRIES (1984); VINE DELORIA, JR., CUSTER DIED FOR YOUR SINS: AN INDIAN MANIFESTO (1969). 
 8. Professor Adrienne Keene continues to document and hold accountable those who 
appropriate Indigenous culture through her Native Appropriations blog. See Adrienne Keene, NATIVE 
APPROPRIATIONS BLOG, http://www.nativeappropriations.com [https://perma.cc/4XN4-XRNF]. To 
give a sense for the range of cultural appropriations being documented, compare Vanessa Friedman, 
Dior Finally Says No to Sauvage, N.Y. TIMES (Sept. 13, 2019), 
https://www.nytimes.com/2019/09/13/style/dior-sauvage-cultural-appropriation.html 
[https://perma.cc/492M-Q66E] (reporting on Dior’s Fall 2019 advertising campaign for its “Sauvage” 
cologne that depicted a Native American powwow dancer and a woman in buckskin emerging from a 
riverbank, which was ultimately scrapped after widespread condemnation), with Nadra Nittle, These 
Costumes Objectify Native American Women. Retailers Won’t Stop Selling Them., VOX (Oct. 1, 2018), 
https://www.vox.com/the-goods/2018/10/1/17924088/halloween-costume-yandy-sexy-native-
american-backlash-handmaids-tale [https://perma.cc/5GFZ-FNZE] (describing the sale of sexually 
objectifying costumes depicting Indigenous women despite the overlapping experiences of racism, 
environmental injustice, and sexual violence experienced by the target of their burlesque), and Kristen 
A. Carpenter, Sonia K. Katyal & Angela R. Riley, Clarifying Cultural Property, 17 INT’L J. CULTURAL 
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legal scholars working to theorize cultural rights have articulated what 
Indigenous peoples have intuited for centuries—that cultural appropriation 
functions as an extension of European-settler conquest, which has systematically 
dispossessed Indigenous communities of their lands, natural resources, family 
relationships, identities, and even their own bodies.9  

Congress has failed to adequately curtail unauthorized appropriations of 
Indigenous cultural expressions and other forms of intellectual property, despite 
its duty to protect Native American Tribes within its jurisdiction.10 To be sure, 
Congress has provided some limited solutions to curb appropriation or 
desecration of “tangible” objects that are culturally important to federally 
recognized Indian tribes (hereinafter “Tribes”).11 And Congress enacted a truth 
in advertising law, the Indian Arts and Crafts Act, which prohibits selling and 
displaying arts and crafts or “Indian Products” while falsely suggesting they are 
“Indian” made.12 But, there are currently no federal laws other than copyright 

 
PROP. 581 (2010) (discussing the appropriation and commodification of Quileute and other Tribes’ 
culture and oral literatures), and Rebecca Tsosie, Reclaiming Native Stories: An Essay on Cultural 
Appropriation and Cultural Rights, 34 ARIZ. ST. L.J. 299 (2002) (documenting cases where filmmakers 
and novelists have appropriated characters and story lines from Indigenous histories and oral literatures 
and proposing an Indigenous “right to [] culture”), and Press Release, Ass’n on Am. Indian Affs., The 
Metropolitan Museum of Art Ignores Responsibilities to Indian Tribes (Oct. 29, 2018), 
https://www.indian-affairs.org/uploads/8/7/3/8/87380358/2018-10-29_met_pr.pdf 
[https://perma.cc/JNR9-QVU2] (describing how the Metropolitan Museum of Art placed Indigenous 
ceremonial items on display, touting them as aesthetic objects and denying their originating communities 
rights to govern their use), and Anne Constable, Hopis Say Boy Scout Performances Make Mockery of 
Tradition, Religion, SANTA FE NEW MEXICAN (Jan. 2, 2016), 
http://www.santafenewmexican.com/news/local_news/hopis-say-boy-scout-performances-make-
mockery-of-tradition-religion/article_d548665e-5767-5132-93e9-5d041b935d42.html 
[https://perma.cc/9H42-L7MA] (reporting on the use of Hopi katsina ceremony by Boy Scout Groups). 
see generally PHILIP J. DELORIA, PLAYING INDIAN (1998) (providing a historical overview of white 
American appropriations of Indigenous culture). 
 9. See Angela R. Riley & Kristen A. Carpenter, Owning Red: A Theory of Indian (Cultural) 
Appropriation, 94 TEX. L. REV. 859, 866–867 (2016); Tsosie, supra note 8, at 310–17. 
 10. See United States v. Kagama, 118 U.S. 375, 384 (1886) (“[D]ue to the course of dealing of 
the Federal Government with [Native American tribes] and the treaties in which it has been promised, 
there arises the duty of protection . . . . This has always been recognized by the Executive and by 
Congress . . . .”); Seminole Nation v. United States, 316 U.S. 286, 297 (1942) (describing the federal 
trust responsibility expressed by Congress as “moral obligations of the highest responsibility and trust”). 
See generally WILLIAM C. CANBY, JR., AMERICAN INDIAN LAW IN A NUTSHELL 35 (6th ed. 2015) 
(describing Congress’s trust responsibility as a “moral [or political] obligation[]”). 
 11. These include statutes prohibiting looting of archeological sites, see Antiquities Act of 1906, 
54 U.S.C.A. §§ 320301–320303 (West); Archeological Resources Protection Act (ARPA), 16 U.S.C. 
§ 470ee, procedural statutes requiring consultation with Tribes when certain forms of culture may be 
impacted by federal projects, see National Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321–4347; 
National Historic Preservation Act (NHPA), 16 U.S.C. § 470f; 54 U.S.C. § 306108, and repatriation 
statutes requiring museums and other federally funded institutions to return Tribes’ cultural patrimony 
or sacred objects when they lack a proper right of possession, see Native American Graves Protection 
and Repatriation Act of 1990, 25 U.S.C. § 3001–3013. 
 12. See Indian Arts and Crafts Act, Pub. L. No. 101-644, tit. I, 104 Stat. 4662 (1990) (as 
amended). In addition, Congress has made policy statements about protections for Indigenous religions, 
see American Indian Religious Freedom Act, 42 U.S.C.A. §§ 1996, 1996a, and Indigenous languages, 
see Native American Languages Act, 25 U.S.C. §§ 2901–2906, but neither of these contain a private 
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that prohibit the appropriation of Indigenous songs, dances, or other forms of 
Indigenous cultural expression. This is despite emerging global consensus that 
such forms of cultural expression should be protected from appropriation absent 
the free, prior, and informed consent of the Indigenous groups who created 
them.13 

Scholars have proposed a number of ways to remedy harmful cultural 
appropriations. Some have looked to human rights principles, treaties, and 
customary international law as a basis for protecting Indigenous culture from 
non-Indigenous exploitation.14 However, the United States has yet to ratify any 
of the international treaties specifically protecting intangible Indigenous culture. 
Others have advocated for the creation of new property frameworks, or the 
adaptation of existing ones under domestic law, to provide Indigenous groups 
enforceable rights against those who misuse their expressive cultures.15 These 
innovative proposals, however, have yet to be fully taken up by Congress or the 
federal courts. 

While a comprehensive solution for protecting Indigenous culture from 
unauthorized exploitation remains elusive, a number of scholars have suggested 
that existing copyright law may provide Indigenous groups some limited rights 

 
right of action enforceable against members of the public. See Lyng v. Nw. Indian Cemetery Protective 
Ass’n, 485 U.S. 439, 455 (1988) (“Nowhere in the [American Indian Religious Freedom Act] is there 
so much as a hint of any intent to create a cause of action or any judicially enforceable individual 
rights.”); Off. of Hawai`ian Affs. v. Dep’t of Educ., 951 F. Supp. 1484, 1494 (D. Haw. 1996) (holding 
that the Native American Languages Act “does not create a new set of regulations which might lend 
itself to enforcement through suits by private citizens”). 
 13. See G.A. Res. 61/295, annex, art. 11, United Nations Declaration on the Rights of 
Indigenous Peoples (Sept. 13, 2007) (stating in a non-binding declaration that Indigenous Peoples have 
the right to protect their intellectual property, cultural heritage, traditional knowledge, and other forms 
of intangible culture, and receive redress from nation-states for their non-consensual use). One hundred 
forty-four nations initially voted in favor of the declaration, with the United States, Canada, Australia 
and New Zealand expressing their support in subsequent years. See United Nations Declaration on the 
Rights of Indigenous Peoples, U.N. DEP’T OF ECON. & SOC. AFFS., 
https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-
peoples.html [https://perma.cc/Q25V-FXLG]. 
 14. These include United Nations Educational, Scientific and Cultural Organization (UNESCO) 
treaties and the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). See 
generally Ravi Soopramanien, International Trade in Indigenous Cultural Heritage: What Protection 
Does International Law Provide for Indigenous Cultural Goods and Services in International 
Commerce?, 53 STAN. J. INT’L L. 225 (2017) (reviewing human rights treaties, customary international 
law, and humanitarian law that may be applicable to Indigenous cultural heritage). 
 15. Kristen A. Carpenter, Sonia K. Katyal & Angela R. Riley, In Defense of Property, 118 YALE 
L.J. 1022, 1046–83 (2009) (arguing that the protection of Indigenous culture can be supported by 
property principles under a peoplehood theory of stewardship); Susan Scafidi, Intellectual Property and 
Cultural Products, 81 B.U. L. REV. 793, 839–40 (2001) (arguing that “cultural products,” including 
collectively produced forms of Indigenous culture, could be protected under current intellectual property 
laws if the authorship requirements and temporal limitations on these forms of culture were changed). 
Rebecca Tsosie has proposed an Indigenous right to culture based on Article 27 of the International 
Covenant of Political Rights. See Tsosie, supra note 8, at 333–34. 
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to remedy misuses of cultural materials they or their members own.16 Copyright 
protects the original expressions of authors—e.g., books, music, movies, fine art, 
dance, and other forms of “culture”—from unauthorized appropriation by 
granting copyright holders an enforceable property right to govern their use.17 
But, a number of exceptions limit the right, in part to ensure that culture is not 
completely “locked up” for future creators.18 Determining copyright liability in 
instances of cultural appropriation from Indigenous peoples, then, requires 
robust analysis and careful balancing of Indegenous peoples’ interests in 
protecting their cultural contributions from misappropriation and the interests of 
society in having access to Indigenous culture.19 

To date, while neither Congress nor the courts have dealt with the 
application of copyright law to Native Americans’ specific forms of cultural 
creativity,20 both have provided several general mechanisms to assist in 
weighing the interests of copyright holders against the public’s interest in access 
to culture.21 Foremost among these is copyright law’s fair use doctrine, which 
functions as a gatekeeping mechanism of sorts for unauthorized appropriations 
of culture. 

 
 16. See, e.g., Christine Haight Farley, Protecting Folklore of Indigenous Peoples: Is Intellectual 
Property the Answer?, 30 CONN. L. REV. 1, 12–40 (1997) (discussing how, despite numerous 
limitations, copyright might be used to protect Indigenous folklore); DARRELL A. POSEY & GRAHAM 
DUTFIELD, BEYOND INTELLECTUAL PROPERTY 84 (1996) (stating that, while “limited in its usefulness,” 
copyright has been used as a tool in many countries to protect folklore from unauthorized uses). 
 17. See 17 U.S.C. § 106. 
 18. See LAWRENCE LESSIG, FREE CULTURE: HOW BIG MEDIA USES TECHNOLOGY AND THE 
LAW TO LOCK DOWN CULTURE AND CONTROL CREATIVITY, at xiv (2004) (arguing that appropriately 
limiting the rights of copyright holders frees creators and innovators from “the control of the past”); see 
also Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 575–76 (1994) (noting that an unlimited 
copyright would effectively “put manacles upon science” (quoting Carey v. Kearsley (1803) 170 Eng. 
Rep. 679, 681 (K.B.))). 
 19. For example, some Indigenous groups may desire to prohibit offensive or harmful 
unauthorized uses of their ceremonial creativity, while looking favorably on the free circulation of their 
historical narratives, archival footage, traditional artwork, or other forms of culture for the purposes of 
commentary, public education, or artistic display. 
 20. Some copyright cases have indirectly involved Indigenous creativity.  See, e.g., President & 
Fellows of Harvard Coll. v. Elmore, No. CIV 15-00472, 2016 WL 7494274, at *5–11 (D.N.M. May 15, 
2016) (holding that copyrights in photographs of Hopi potter Nampeyo’s work did not include her 
“intricate pottery designs and forms,” only the creative elements contributed by the photographer); Bell 
v. E. Davis Int’l, Inc., 197 F. Supp. 2d 449, 459 (W.D.N.C. 2002) (holding, inter alia, that the concept 
of a beaded craft imitating the appearance of a Native American head dress was not copyrightable). 
 21. See Eldred v. Ashcroft, 537 U.S. 186, 219 (2003) (“In addition to spurring the creation and 
publication of new expression, copyright law contains built-in First Amendment accommodations.”). 
Fair use is one such mechanism, but many others exist, including the limitation of copyright protection 
only to expression (and not to ideas), the scènes-à-faire doctrine (allowing free use of necessary or 
expected creative elements, like a villain in a superhero film), and exceptions to copyright protection 
allowing for the limited use of works without permission in classroom instruction, archival and library 
preservation, and other purportedly publicly beneficial realms. 17 U.S.C. §§ 108, 110. Commentators 
have likewise taken issue with the way biases have crept into these doctrines. See, e.g., Jasmine 
Abdel-khalik, Scènes à Faire as Identity Trait Stereotyping, 2 BUS., ENTREPRENEURSHIP & TAX L. REV. 
241, 249–50 (2018) (describing how the scènes-à-faire doctrine may be working to propagate gendered, 
socioeconomic, and racialized stereotypes). 
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When assessing the fairness of an unauthorized appropriation of another’s 
copyrighted work, courts generally apply a statutorily prescribed four-factor 
test.22 Courts must examine the “purpose and character” of the use to determine 
how compelling the case is for the use in light of copyright’s overarching goal 
of promoting the “[p]rogress of [s]cience and the useful [a]rts.”23 Also, courts 
must consider carefully the “effect” of the appropriation “upon the potential 
market” for the original work, assessing the economic harms an unauthorized 
use may inflict on the current copyright owner.24 Additionally, courts will weigh 
“the amount and substantiality of the [work] used in relation to the copyrighted 
work as a whole,” sometimes performing a line by line comparison of the 
original work to the purportedly infringing copy to see precisely how much 
(quantitatively and qualitatively) has been appropriated.25 

Finally, courts must also inquire into “the nature of the copyrighted 
work”—what I call here the “forgotten factor.”26 While the other factors ask 
questions such as who is appropriating a work, why they are doing it, how much 
they are appropriating, and how the appropriation will affect the market for the 
work, the forgotten factor asks what is being appropriated—its creative or 
intellectual values—and whether allowing the appropriation would stifle future 
creativity.27 Though the forgotten factor’s utility was substantial enough for 
Congress to include it in the Copyright Act, the factor “has rarely played a 
significant role in the determination of a fair use dispute,” particularly in 
isolation from the other fair use factors.28 This is likely either the consequence 
of the factor being “only superficially discussed and little understood,”29 or it 
may also reflect how courts often construe the factor narrowly as only 
encompassing two somewhat limited and largely duplicative considerations.30 
Whatever the reason, the factor has been all but erased from the fair use analysis 
in some circuits. 

 
 22. See 17 U.S.C. § 107. 
 23. U.S. CONST., art. I, § 8, cl. 8; 17 U.S.C. § 107(1); see also Campbell, 510 U.S. at 579 
(“[T]he goal of copyright, to promote science and the arts, is generally furthered by the creation of 
transformative works.”). 
 24. 17 U.S.C. § 107(4); see also Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 
539, 566–67 (1985) (explaining that the market effects portion of the analysis is meant to reveal 
unauthorized uses that “materially impair the marketability of the work which is copied”).  
 25. 17 U.S.C. § 107(3); see, e.g., Salinger v. Random House, Inc., 811 F.2d 90, 97–98 (2d Cir. 
1987) (noting that the District Court judge had examined the works in question at the sentence level to 
look for copying); Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1271–1272 (11th Cir. 2014) 
(requiring courts to examine the amount of a work copied “on a case-by-case/work-by-work basis” 
including both quantitative and qualitative copying). 
 26. 17 U.S.C. § 107(2); see discussion infra Part II. 
 27. See Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1201–02 (2021) (discussing as 
pertinent to the “nature of the copyrighted work” inquiry the function and value of declaratory computer 
code to computer programmers and the overall process of creating computer programs). 
 28. See Authors Guild v. Google, Inc., 804 F.3d 202, 220 (2d Cir. 2015). 
 29. Pierre N. Leval, Toward a Fair Use Standard, 103 HARV. L. REV. 1105, 1116 (1990). 
 30. These include whether the work is published or unpublished, and whether the works are 
“factual” or “creative.” For an extended discussion of these distinctions, see infra Part II.D. 
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This Article argues that the forgotten factor has the potential to play a 
pivotal role in providing more robust protections to copyrightable Indigenous 
works in the fair use analysis by requiring fact-finders to consider what a work 
is from the point of view of the community that creates it. Rather than forgetting 
this factor, as some courts have done, I propose reclaiming it in a manner 
consistent with both the fair use doctrine’s ultimate purpose of fostering cultural 
progress and the need for copyright law to support the production of culture in 
all its diversity of forms and natures.31 This entails reconceptualizing the factor’s 
inquiry into the “nature” of a work as an ontological one, situating the work 
within its creative context and determining what impact, if any, unauthorized use 
of the work might have on this kind of creativity going forward. Thus, to help 
courts better determine whether a particular unauthorized use is “fair,” the 
inquiry should direct a court to inquire into (1) the creative environment from 
which the work has been produced and (2) the potential impact of unauthorized 
appropriation on that creative environment. 

Such a methodological change necessarily involves displacing the current 
distinctions relied on in most courts’ analyses (“published” vs. “unpublished; 
“factual” vs. “creative”). As I explain, not only have these distinctions been 
considerably narrowed by Congress and the courts, they also tend to privilege 
European-descended cultural forms and their creative-industrial complexes. The 
hope is that this shift will ultimately protect and catalyze creative growth across 
a much broader spectrum of cultural economies, both Indigenous and non-
Indigenous. At the same time, this is admittedly a small contribution to resolving 
the overarching problem of cultural appropriation, which should ideally be 
addressed through congressional consultation with Indigenous and other 
marginalized peoples and subsequent legislative interventions. But a reclamation 
of the forgotten factor now should make fair use a more equitable gatekeeping 
device for unauthorized uses of culture, particularly that of Indigenous peoples. 

This Article proceeds in four parts. In Part I, I examine the current stakes 
of cultural appropriation for Indigenous peoples, placing cultural appropriation 
within the broader project of settler-colonialism and Indigenous struggles for 
cultural sovereignty. In doing so, I highlight through a series of case studies how 
copyright, despite its current constitutional limitations, might still be helpful for 
Indigenous peoples seeking to combat cultural appropriation. In Part II, I discuss 
the fair use doctrine and its gatekeeping function for instances of cultural 
appropriation. I examine the historical importance of the forgotten factor, 
showing that this factor, far from being insignificant, played a crucial role in 
complex cases involving the value of a work within its creative environment. In 
Part III, I offer a new approach to the forgotten factor that may provide a more 

 
 31. See Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 251–252 (1903). As discussed 
in Part I.C, Justice Holmes’s view of what qualifies as copyrightable, and therefore worthy of protection, 
was quite broad, extending to works of diverse social groups. 
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robust analysis in instances of cultural appropriation, and apply that factor to the 
case studies discussed in Part I. 

Before proceeding, a few caveats are in order. First, it goes without saying 
that cultural appropriation impacts intellectual property interests of many diverse 
ethnic, racial, religious, and other minority groups.32 This Article focuses 
specifically on the ways cultural appropriation affects the creative, social, 
economic, and political interests of Indigenous peoples, and resists attempting to 
provide a global solution to all forms of cultural appropriation.33  Second, this 
Article focuses on the appropriation of copyrightable cultural products and 
processes. It does not attempt to resolve the thorny issue of what James O. Young 
has termed “subject appropriation,” or the appropriation of cultural identities.34 
While copyright’s subject matter encompasses some aspects of an individual’s 
or group’s personhood or peoplehood,35 the use of offensive caricatures or 
stereotypes of racial groups as sports mascots36 or the names of deceased tribal 
leaders on products which they would have found repugnant37 are modes of 
appropriation that have been more thoroughly debated within the domains of 
trademark and rights to privacy and publicity. Finally, this Article presumes that 
copyright law applies, at least to some extent, on Tribal lands—a presumption 
that is far from certain, and which I leave for future writing.38 Many tribes 

 
 32. See, e.g., Elizabeth L. Rosenblatt, Copyright’s One-Way Racial Appropriation Ratchet, 53 
U.C. DAVIS L. REV. 591, 606–39 (2019) (discussing the widespread problem of one-way cultural 
appropriations from minority communities to dominant ones); Anjali Vats & Deidré A. Keller, Critical 
Race IP, 36 CARDOZO ARTS & ENT. L.J. 735, 774 (2018) (discussing the problem of cultural 
appropriation in a variety of social contexts); Larisa Mann, If It Ain’t Broke . . . Copyright’s Fixation 
Requirement and Cultural Citizenship, 34 COLUM. J.L. & ARTS 201 passim (2011) (examining cultural 
appropriation in the context of improvisational jazz); BOATEMA BOATENG, THE COPYRIGHT THING 
DOESN’T WORK HERE: ADINKRA AND KENTE CLOTH AND INTELLECTUAL PROPERTY IN GHANA 
(2011) (describing the complexities of applying copyright law to the production, circulation, and 
appropriation of adinkra and kente cloth in Ghana and the North American diaspora); K.J. Greene, 
Copyright, Culture & Black Music: A Legacy of Unequal Protection, 21 HASTINGS COMMC’NS & ENT. 
L.J. 339 (1999) (describing the history of appropriation from Black musicians in the commercial music 
industries). 
 33. Whatever benefit the aggregation of claims from diverse social and cultural groups might 
bring to arguments made here, I avoid speaking for these groups, believing that changing the landscape 
of intellectual property law necessitates empirical depth, sensitivity to diversity, and density of scholarly 
voices. 
 34. YOUNG, supra note 7, at 7. 
 35. See Carpenter et al., supra note 15, at 1046–60 (conceptualizing peoplehood as the 
“collective association of individuals” who belong to a particular political, religious, cultural, linguistic, 
racial or other entity). 
 36. See, e.g., Pro-Football, Inc. v. Blackhorse, 112 F. Supp. 3d 439, 468–472 (E.D. Va. 2015), 
vacated, 709 F. App’x 182 (4th Cir. 2018). 
 37. See, e.g., Estate of Witko v. Hornell Brewing Co., 156 F. Supp. 2d 1092, 1095 (D.S.D. 
2001). 
 38. See Multimedia Games, Inc. v. WLGC Acquisition Corp., 214 F. Supp. 2d 1131, 1137 (N.D. 
Okla. 2001) (“In order to conclude Congress intended to subject Indian tribes to the Copyright Act, the 
Court would need to infer such intent which does not unequivocally apply to tribal entities.”); see also 
Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 357 (2d Cir. 2000) (arguing, without deciding, that 
even if the Copyright Act were applicable to tribes, Congress had not sufficiently implicated tribes to 
abrogate their sovereign immunity from suit). See generally Trevor G. Reed, Creative Sovereignties: 
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maintain and enforce laws, customs, and protocols governing the circulation and 
reproduction of culture that derive from authorities the United States 
Constitution cannot reach.39 Whether Congress’s assumed plenary power over 
Indigenous peoples could ever extinguish, preempt, or limit the inherent 
sovereignty of Indigenous peoples to govern the production, use, and circulation 
of culture remains a deeply contested issue even today. 

I. 
INDIGENOUS CULTURE AND THE LEGACY OF APPROPRIATION 

Unauthorized cultural appropriation subsumes a wide variety of activities 
within its ambit, each involving some sort of transfer or use of something socially 
valuable to those who, from a particular point of view, should not be entitled to 
it.40 Culture remains, for many Indigenous peoples, the very material of their 
sovereignty. Thus, when copyright fails to adequately protect Indigenous 
cultural creativity from unauthorized appropriations, it works particular harms 
on Indigenous peoples, potentially divesting them of their autonomy and self-
determination. 

This Section explores the tensions underlying appropriations of Indigenous 
peoples’ culture. Part I.A acknowledges important arguments in favor of free 
access to culture41—arguments often leveraged against efforts to expand 
copyright protection to better protect Indigenous cultural creativity. Part I.B 
reviews recent scholarship that situates appropriations of Indigenous culture 
historically within the broader context of settler-colonialism in the United 
States.42 These scholars point out that as the federal government was actively 
dispossessing Indigenous peoples of their lives, lands, and resources to provide 
space for growing settler populations, settlers actively participated in the 
pillaging, collection, and use of all imaginable forms of Indigenous culture.43 
Part I.C discusses how copyright law’s subject matter has expanded from its 
origins, offering protection against unauthorized appropriations to increasingly 
diverse forms of cultural creativity. And yet, copyright law ultimately has 

 
Should Copyright Apply on Tribal Lands?, J. COPYRIGHT SOC’Y U.S.A. (forthcoming 2021), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3736137 [https://perma.cc/7DE8-BJR6] (arguing 
that the Copyright Act should apply on Tribal lands to the extent permitted by tribes). 
 39. The United States Constitution grants power to the federal government only “to regulate 
[c]ommerce . . . with the Indian Tribes,” U.S. CONST. art. I, § 8, cl. 3, and, implicitly, through the Treaty 
Clause, id. art. II, § 2; see also Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978) (finding that 
Tribal governments are “separate sovereigns pre-existing the Constitution” and therefore unconstrained 
by most Bill of Rights limitations). 
 40. Some have described cultural appropriation as “the taking—from a culture that is not one’s 
own—of intellectual property, cultural expressions or artifacts, history and ways of knowledge and 
profiting at the expense of the people of that culture.” See WRITERS UNION OF CAN., RESOLUTION 
(1992), quoted in Bruce Ziff & Pratima V. Rao, Introduction to Cultural Appropriation, in BORROWED 
POWER, supra note 7, at 1, 1 & 24 n.1. 
 41. See infra Part I.A. 
 42. See infra Part I.B. 
 43. See id. 
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excluded many forms of Indigenous culture, relegating them to the public 
domain and thereby further divesting tribes of their autonomy and self-
determination.44  

Importantly, not all forms of Indigenous culture are excluded from 
copyright protection. I conclude this Section with three contemporary case 
studies of appropriations of copyrightable Indigenous culture that tease out the 
complex intersections of copyright policy and settler-colonialism. These 
examples are by no means exhaustive of the kinds of copyrightable works 
Indigenous peoples create, nor does it fully encompass the problems cultural 
appropriation presents for Indigenous creators. But as each case study turns, at 
least to some degree, on our normative views of what kinds of culture should or 
should not be available for appropriation, they provide a valuable entry point for 
discussing copyright’s fair use doctrine in Parts II and III. 

A. Cultural Appropriation as Social Necessity 
The appropriation of culture is a fundamental aspect of human behavior. 

We all appropriate the culture that surrounds us, whether at home, at school, in 
our neighborhood, at social events, or in the workplace, to function as individuals 
within society.45 As Rosemary Coombe has argued, “[c]ultural categories 
provide the very possibilities for perception.”46 We draw on culture throughout 
our lives to contextualize our own experiences and communicate them to others. 
The ability to acquire, possess, or control culture is necessary for our personal 
and collective development and the establishment of our identities.47 Given that 
“culture” covers a large swath of each person’s existence, it may be unsurprising 
that cultural appropriation has become somewhat normalized into the domain of 
intellectual property, particularly in copyright law.48 

 
 44. See infra Part I.C. 
 45. See generally COOMBE, THE CULTURAL LIFE OF INTELLECTUAL PROPERTIES, supra note 7 
(examining the ways the circulation of culturally salient symbols governed by intellectual property 
impacts personhood in a variety of social contexts). 
 46. Id. at 44. 
 47. As Margaret J. Radin argued, there are certain resources in which people have an ownership 
interest by virtue of their constitutive nature, either because they provide continuity of character or 
because they are bound up in a person’s future life plans. See Margaret Jane Radin, Property and 
Personhood, 34 STAN L. REV. 957, 968 (1982). While the focus of Professor Radin’s essay sounds in 
tangible property possessed by individuals, the concept no doubt extends to intangible culture and its 
constitutive role in group identity. See, e.g., Carpenter et al., supra note 15, at 1028, 1048 (arguing that 
Indigenous identity relies in part on stewardship of cultural resources). Meaningful resistance against 
the imposition of identities may also require access to culture, even culture owned by another, though 
the form in which that access is provided may reinscribe inequalities. See Elizabeth L. Rosenblatt, Fair 
Use as Resistance, 9 U.C. IRVINE L. REV. 377, 378 (2019). 
 48. Cultural appropriation is certainly facilitated through copyright’s fair use doctrine, as will 
be discussed throughout this Article. There are many other ways copyright law permits cultural 
appropriation, including exceptions for personal study and research, 17 U.S.C. § 108, classroom 
instruction and religious performances, 17 U.S.C. § 110, and the creation of sound-alike recordings, 
17 U.S.C. § 114.  
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Having unrestricted access to “culture,” then, may seem an ideal public 
policy goal and one that our intellectual property laws should favor.49 Lawrence 
Lessig has argued that, historically, the public’s ability to appropriate local 
culture has never been regulated by government50—at least not in European and 
predominantly European-settler societies. Government regulation, so the 
argument goes, has rarely encroached on even “ordinary” or “noncommercial” 
appropriations of mass-mediated commercial culture. For example, quoting an 
article, making a copy of a TV program for later viewing, and giving a copy of 
a book you own to a friend all seem to be exempt from government control.51  

And, there may be good reason for this. As Professor Coombe explains, in 
a society where everyday culture is primarily encountered in commodity form,  
being able to appropriate or reference texts that make up our “cultural milieu”—
YouTube videos, memes, tweets, etc.—enables us to develop a shared reality 
with others, to generate an individual identity, or to transform the social 
narratives these cultural texts come to represent.52 In a “world of extraordinarily 
diverse creativity that can be easily and broadly shared” via digital means, 
limitations on the freedom to appropriate culture are often seen as censorship 
and, potentially, the loss of “an extraordinary amount of creativity [which] will 
either never be exercised, or never be exercised in the open.”53 

B. When Cultural Appropriation Harms 
While some amount of cultural appropriation is necessary for individuals 

to develop within their particular social contexts, the unauthorized taking of 
Indigenous culture involves something more, particularly within the context of 

 
 49. First Amendment scholar Alexander Meiklejohn, for example, argued that “literature and 
the arts” should be categorically exempt from government censorship under the First Amendment 
because of their “social importance”—in other words, their ability to help us understand human nature, 
influences and decision-making. “I believe, as a teacher, that the people do need novels and dramas and 
paintings and poems, ‘because they will be called upon to vote.’” Alexander Meiklejohn, The First 
Amendment Is an Absolute, 1961 SUP. CT. REV. 245, 262–63 (quoting Harry Kalven, Jr., Metaphysics 
of the Law of Obscenity, 1960 SUP. CT. REV. 1, 15–16). 
 50. LESSIG, supra note 18, at 7–8. 
 51. See 17 U.S.C. § 107 (listing “criticism” and “comment” as potential purposes for 
unauthorized use of a work under the fair use doctrine); Sony Corp. of Am. v. Universal City Studios, 
Inc., 464 U.S. 417, 455–56 (1984) (finding that creating a recording device that makes viewing a 
television program at a later time possible did not constitute contributory copyright infringement); 
17 U.S.C. § 109(a) (codifying copyright’s first sale doctrine, which permits the disposal of copies of a 
work without authorization of the copyright owner); LESSIG, supra note 18, at 8 (“[T]he law was never 
directly concerned with the creation or spread of [noncommercial] culture, and it left this culture ‘free.’ 
The ordinary ways in which ordinary individuals shared and transformed their culture . . . were left alone 
by the law.”). 
 52. COOMBE, THE CULTURAL LIFE OF INTELLECTUAL PROPERTIES, supra note 7, at 50–51; see 
also LESSIG, supra note 18, at 186 (“[T]here is a highly regulated, monopolized market in cultural icons; 
the right to cultivate and transform them is not similarly free.”). 
 53. LESSIG, supra note 18, at 184–85. 
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settler-colonialism.54 As I explain in this Section, the processes by which the 
United States and its European predecessors took control of the lands and 
resources of Indigenous peoples drew upon the mass appropriation of tangible 
and intangible Indigenous culture. This was both to inform strategies and policies 
of conquest and to generate legitimizing narratives about the new settler-state.55 
Paradoxically, while Indigenous culture became the target of destructive and 
assimilative federal policies,56 American settlers took up Indigenous culture as a 
freely available resource from which the new American nation could draw for 
its identity.57 

The historical record is replete with examples of unauthorized 
appropriations from Indigenous cultures by the American public that occurred 
concurrently with federal policies of conquest, removal, assimilation, and 
contained self-determination (multiculturalism).58 Professors Angela Riley and 
Kristen Carpenter have coined the term “Indian appropriation” to denote 
categorically the way the U.S. legal system has “facilitated and normalized the 
taking of all things Indian for others’ use, from lands to sacred objects, and from 
bodies to identities.”59 Indeed, the history of federal Indian policy taken as a 
whole reveals a process of consuming or repurposing nearly every aspect of 
Indigenous existence: the killing of Indigenous peoples and the mutilation of 
their bodies for bounties or scientific research; the acquisition of Tribal lands and 
natural resources for foreign settlement, often without consent or just 
compensation; the inhabitation of Indigenous identities, physical appearances 

 
 54. Settler colonialism is defined as “a historically created system of power that aims to 
expropriate Indigenous territories and eliminate modes of production in order to replace Indigenous 
peoples with settlers.” Dean Itsuji Saranillio, Settler Colonialism, in NATIVE STUDIES KEYWORDS 284, 
284 (Stephanie Nohelani Teves, Andrrea Smith & Michelle H. Raheja eds., 2015). 
 55. See Lomayumtewa C. Ishii, Western Science Comes to the Hopis: Critically Deconstructing 
the Origins of an Imperialist Canon, 25 WICAZO SA REV. 65, 82 (2010) (discussing how anthropological 
study of Indigenous culture by major anthropological collectors was a necessary input for the United 
States in its development of policies that exerted dominion and intellectual hegemony over Native 
Americans); Robert H. McLaughlin, The American Archeological Record: Authority to Dig, Power to 
Interpret, 7 INT’L J. CULTURAL PROP. 342, 344 (1998) (conceptualizing American archeology as 
“express[ing] American nationalism insofar as [it] represents an effort to appropriate and unify Native 
American histories and to incorporate them into a coherent and comprehensive national history”). 
 56. See, e.g., Segments from the Circular No. 1665 and Supplement to Circular No. 1665, Letter 
from Charles H. Burke, Comm’r, Dep’t of the Interior Off. of Indian Affs. to Superintendents (Feb. 14, 
1923), https://www.webpages.uidaho.edu/~rfrey/PDF/329/IndianDances.pdf [https://perma.cc/MK98-
K6TG] (considering Sun Dance and any other “so-called religious ceremonies” to be “Indian Offences” 
subject to withholding of rations, imprisonment, or other forms of punishment); AWAY FROM HOME: 
AMERICAN INDIAN BOARDING SCHOOL EXPERIENCES, 1879–2000, at 16 (Margaret L. Archuleta, 
Brenda J. Child & K. Tsianina Lomawaima eds., 2000) (documenting the experiences of Indigenous 
children forcibly removed to boarding schools). 
 57. See generally DELORIA, supra note 8 (documenting the ways American settlers have drawn 
from Indigenous cultures and stereotypical representations of those cultures to work out their own 
national identity). 
 58. For a more detailed overview of the eras of federal Indian policy, see 1 FELIX COHEN, 
COHEN’S HANDBOOK OF FEDERAL INDIAN LAW, §§ 1.01–1.07 (Nell Jessup Newton ed., 2012), LEXIS 
(database updated 2021). 
 59. Riley & Carpenter, supra note 9, at 866. 
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and vestments to stimulate settler political or social movements; the taking of 
ritual objects as national antiquities; the forced removal of children to boarding 
schools for intellectual, physical, religious, and/or sexual exploitation; the 
commodification of Indigenous expressions, histories and knowledges into 
settler intellectual, artistic or other kinds of private property; and, more recently, 
the re-appropriation of the vehicles used to inflict social harms on Indigenous 
peoples (stereotypes, racial slurs, narratives of conquest) for political or 
economic gain.60 While some might view the unauthorized incorporation of 
Indigenous culture into mainstream American life as a step forward—making 
American society more “diverse,” “open” or “inclusive,”—cultural 
appropriation from Indigenous peoples without their free, prior, and informed 
consent can only be described as a continuation of the dispossessive work of 
settler-colonialism.61 

In addition to furthering the dispossession of Indigenous lands and 
resources, unauthorized appropriations of Indigenous cultures have had a 
tendency to compound psychological, social, and political harms already 
experienced by Indigenous peoples. Failure to combat unauthorized 
appropriations risks perpetually inflicting these harms on current and future 
generations. As Professors Riley and Carpenter explain, cultural appropriation 
has long-term effects on Indigenous peoples individually and collectively: 

Indian appropriation . . . has deep and long-lasting impacts, with injuries 
ranging from humiliation and embarrassment to violence and 
discrimination. [Collectively], it makes it difficult for tribes to foster 
religions, economies, and governance systems that reflect tribal values. 
All of these experiences diminish both tribal sovereignty and impede the 
[now] prevailing federal policy of advancing American Indian “self-
determination” in socioeconomic, political and cultural life.62 
Put differently, cultural appropriation has the potential to destroy 

Indigenous peoples’ political and territorial sovereignty. The ability to perform 
unique artistic, religious, or social practices is often what makes Indigenous 
communities culturally distinct. Cultural difference has in turn historically 

 
 60. Id. at 869–91, 901–14 (discussing each of these episodes of federal Indian policy). See 
generally Benjamin Madley, California and Oregon’s Madoc Indians: How Indigenous Resistance 
Camouflages Genocide in Colonial Histories, in COLONIAL GENOCIDE IN INDIGENOUS NORTH 
AMERICA 95 (Andrew Woolford, Jeff Benvenuto & Alexander Laban Hinton eds., 2014) (quantifying 
the killing of Indigenous peoples in Oregon and California); ANDREA SMITH, CONQUEST: SEXUAL 
VIOLENCE AND AMERICAN INDIAN GENOCIDE (2005) (depicting numerous examples of sexual violence 
against Indigenous peoples in the United States); Jack F. Trope & Walter R. Echo-Hawk, The Native 
American Graves Protection and Repatriation Act: Background and Legislative History, 24 ARIZ. ST. 
L.J. 35, 39–42 (1992) (describing the use of Indigenous bodies for scientific research); DELORIA, supra 
note 8 (describing the use of Indigenous identities and stereotypes in the development of American 
nationalism). 
 61. It is also a violation of norms enshrined in the United Nations Declaration on the Rights of 
Indigenous Peoples. G.A. Res. 61/295, supra note 13 (recognizing Indigenous rights to persons, lands, 
resources, identities, and cultures). 
 62.  Riley & Carpenter, supra note 9, at 866–67. 
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justified the recognition of Indigenous groups as independent sovereigns.63 Still, 
while ownership of and control over a specialized expressive culture is clearly 
important to many Indigenous peoples today, both for cultural continuity and 
differentiation as independent political groups,64 protecting Indigenous culture 
from unauthorized appropriation or misuse can be justified through more than 
just difference-based identity politics.65 

As Rebecca Tsosie and Wallace Coffey have argued, Indigenous culture 
may itself be generative of sovereignty.66 Indigenous peoples often draw from 
existing social structures and orders, relationships between members of a 
community, and understandings of shared belief systems rather than deferring 
solely to documents as a source of sovereign power.67 Ceremonies continually 
reproduce and replenish social relationships and establish authorities; traditional 
and non-traditional modes of performance become spaces for political discourse; 
recitations of oral histories in all their many forms lay out precedents, 
adjudicative principles, and community norms. Creativity and expressive modes 
of safeguarding memory often generate authority within Indigenous 
communities, as they help produce and maintain the material that fuels 
Indigenous peoples’ autonomy and self-determination.68 To the extent that the 
kinds of Indigenous creative works just mentioned fall under the umbrella of 

 
 63. For example, the federal government’s criteria for acknowledging Indigenous peoples as 
federally recognized Indian tribes require that an Indigenous group “comprises a distinct community”—
meaning that its “members are differentiated from and distinct from nonmembers.” Legally salient social 
distinctions include having “[s]hared sacred or secular ritual activity” or “[c]ultural patterns shared 
among a portion of the entity that are different from those of non-Indian populations with whom it 
interacts,” such as “language, kinship organization or system, religious beliefs or practices, and 
ceremonies.” 25 C.F.R. § 83.11(b). 
 64. As George Yúdice explains, there is a strong impulse for tribes and other marginalized 
groups to use culture as what he has called an “expedient,” a resource to be managed, developed, and 
converted into property so that the group has the exclusive ability to perform its differences in ways that 
empower the group under frameworks salient to a colonizing nation-state or the international capital 
economy. See GEORGE YÚDICE, THE EXPEDIENCY OF CULTURE: USES OF CULTURE IN THE GLOBAL 
ERA 8–21 (2003). 
 65. See Dylan Robinson, Public Writing, Sovereign Reading: Indigenous Language Art in 
Public Space, 76 ART J. 85, 96–99 (2017) (arguing that cultural texts declaring Indigenous sovereignty 
do not necessarily generate sovereignty as they can be misread by settlers as mere cultural expressions 
of othered groups; rather, Indigenous sovereignty is generated when Indigenous legal statuses and 
protocols established in these cultural texts are respected and followed by settler populations). See 
generally Trevor G. Reed, Sonic Sovereignty: Performing Hopi Authority in Öngtupqa, 13 J. SOC’Y FOR 
AM. MUSIC 508 (2019) (arguing that the performance of ceremonial song that reconnects Indigenous 
peoples with their relations and environments may be what generates territorial sovereignty for Hopi 
people, and therefore Hopi ceremonial song recordings must be protected using a higher degree of care); 
ELIZABETH A. POVINELLI, THE CUNNING OF RECOGNITION: INDIGENOUS ALTERITIES AND THE 
MAKING OF AUSTRALIAN MULTICULTURALISM (2002) (documenting and criticizing Australian courts’ 
uses of performed traditional Indigenous culture as indices of difference to determine Aboriginal 
Australian land rights). 
 66. See Wallace Coffey & Rebecca Tsosie, Rethinking the Tribal Sovereignty Doctrine: 
Cultural Sovereignty and the Collective Future of Indian Nations, 12 STAN. L. & POL’Y REV. 191, 197 
(2001). 
 67. Id. at 196 (arguing that cultural sovereignty derives from these three elements). 
 68. Id. at 196–99. 
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“culture,” Indigenous sovereignty is, as Professors Tsosie and Coffey explain, 
perhaps best characterized as a “cultural sovereignty.”69 

Thus, telling Indigenous peoples’ stories for them, singing their songs, and 
publishing their oral histories without permission diminishes Indigenous 
sovereignty, just as the dispossession of Indigenous lands and assimilation of 
Indigenous peoples into the settler-state diminished that sovereignty.70 When all 
Indigenous peoples have left is their culture—when political autonomy has been 
destroyed, rights to land and resources diminished or taken outright, the right to 
practice Indigenous religions all but extinguished—the last place where 
Indigenous peoples can be sovereign and experience the real nature of their 
culture is through modes of expression. Those modes embrace shared symbols, 
stories, songs, performed social norms, and ways of relating with one another.71 

Unless Indigenous peoples are able to control the production of their 
cultures, the possibility for continuing Indigenous sovereignty appears bleak. 
Counterfeits, parodies, state and corporate narratives, anthropological accounts, 
National Geographic photo essays, natural history museum exhibits, and History 
Channel documentaries begin to define what Indigenous sovereignty is or can 
be. Appropriators transform the material of sovereignty into aesthetic or 
historical objects or “style[s],”72—products to be owned rather than aspects of 
autonomous modes of existence. American settler-colonization historically 
deprived Indigenous peoples of their lives, lands, and resources, and then 
unilaterally transformed them into United States citizens.73 However, the 

 
 69. Id.; see also Rebecca Tsosie, Introduction: Symposium on Cultural Sovereignty, 34 ARIZ. 
ST. L.J. 1, 14 (2002) (“Cultural resources, both tangible and intangible, are of critical importance to 
Native peoples, because Native culture is essential to the survival of Indian nations as distinctive cultural 
and political groups.”). 
 70. See Coffey & Tsosie, supra note 66, at 201. Western views of intellectual property 
conceptualize copies of “intangible” works as non-rivalrous. In other words, each additional copy has 
no effect on the enjoyment or utility of the original owner’s use of her copy. However, such a view 
presumes an Enlightenment-derived ontological specificity of intellectual property that is not necessarily 
shared in Indigenous contexts. As I explore in Part III, copies of intangible Indigenous culture may very 
well be rivalrous, as they may be the source of political authority and may produce change or alter 
relations within Indigenous societies and environments. Thus, the ways Indigenous communities restrict 
the ability to copy, distribute, perform, or derive new works from existing cultural works may reflect 
very different economic assumptions, worldviews, and norms than those of our contemporary copyright 
system. 
 71. See Tsosie, supra note 8, at 310 (“Many Native people argue, however, that they must 
control representations of their cultures as a means to ensure cultural survival. The failure to protect 
Native cultures, they argue, perpetuates significant harm to Native people as distinctive, living cultural 
groups.”). 
 72. Some who have recently used aspects of Indigenous culture (in this case, a tribe’s name in 
connection with certain fabric prints) without permission have argued that Indigenous culture is merely 
a style, not protectable intellectual property. See Navajo Nation v. Urb. Outfitters, Inc., No. CIV 12-
0195 BB/LAM, 2016 WL 7404747, at *1 (D.N.M. July 5, 2016) (holding that whether NAVAJO refers 
to a design style rather than the Tribe’s registered trademark was a question of fact that could not be 
decided on a motion for summary judgment). 
 73. See Indian Citizenship Act of 1924, Pub. L. No. 68-175, 43 Stat. 253 (codified as amended 
at 8 U.S.C. § 1401(b)) (“[A]ll non-citizen Indians born within the territorial limits of the United 
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conversion of the substance of Indigenous sovereignty into various types of 
settler property, each with their own peculiar limitations, is a form of conquest 
that seems remarkably out of place in the twenty-first century.74 

C. Copyright and Indigenous Culture 
Copyright exists to promote cultural production,75 regardless of the social 

group that creates it. As American society has grown and evolved over time, 
copyright has historically crept in to regulate the production and circulation of 
culture by granting exclusive rights to creators for the original works they 
produce.76  

Consider the way the subject matter of copyright has expanded in step with 
changes in the ways Americans have defined culture. As professor Raymond 
Williams points out in his history of the term, culture at the time of the founding 
meant a “general process of ‘inner’ [intellectual, spiritual, and aesthetic] 
development,” one that had become nearly synonymous with term civilization 
(i.e., being “cultured”).77 But, with the rise of the industrial revolution and public 
dissatisfaction with the changes it wrought on society, culture acquired a second 
definition, signifying a “set of higher standards” or intangible ideals often 
embodied in art, music, and literature, that pointed out civilization’s 
weaknesses.78 In parallel, the original Copyright Act of 1790, passed by the first 
Congress, was narrow in its scope and protected only books, maps, and 
charts79—objects reflective of the new country’s cultural priorities, such as 
intellectual cultivation, political discourse, and Enlightenment science.80 But, 

 
States . . . are hereby . . . citizens of the United States: Provided, [t]hat the granting of such citizenship 
shall not in any manner impair or otherwise affect the right of any Indian to tribal or other property.”). 
 74. The harms associated by conversion of forms of sovereignty to property has been raised by 
scholars like Rebecca Tsosie, Bruce Ziff, and Pratima V. Rao, where the core of one nation’s sovereignty 
becomes subsumed under a dominant society’s legal structures. See Tsosie, supra note 8, at 313; see 
also Ziff & Rao, supra note 40, at 1, 8–9. 
 75. See COOMBE, THE CULTURAL LIFE OF INTELLECTUAL PROPERTIES, supra note 7, at 6 
(“Intellectual property laws . . . create private property rights in cultural forms . . . .”); see also Greene, 
supra note 32, at 354 (“The copyright regime converts cultural by-products such as art, dance, music, 
and literature into commodities, labeled generally as intellectual property.”). 
 76. JULIE E. COHEN, LYDIA PALLAS LOREN, RRUTH L. OKEDIJI & MAUREEN A. O’RROURKE, 
COPYRIGHT IN A GLOBAL INFORMATION ECONOMY 27–32 (4th ed. 2015) (showing how “as new 
technologies have emerged for disseminating creative products, Congress has revised the protections 
afforded by copyright law to reach these new distribution and communication media”). But see LESSIG, 
supra note 18, at 10 (arguing that with the advent of the Internet, copyright law “has massively increased 
the effective regulation of creativity in America”). 
 77. RAYMOND WILLIAMS, MARXISM AND LITERATURE 14 (1977) (“‘Civilization’ and ‘culture’ 
(especially in its common early form as ‘cultivation’) were in effect, in the late eighteenth century, 
interchangeable terms.”). 
 78. Culture, in NEW KEYWORDS: A REVISED VOCABULARY OF CULTURE AND SOCIETY 63, 65 
(Tony Bennett, Lawrence Grossberg & Meaghan Morris eds., 2005); RAYMOND WILLIAMS, 
KEYWORDS: A VOCABULARY OF CULTURE AND SOCIETY 87–89 (rev. ed. 1985). 
 79. Copyright Act of 1790, ch. 15, §§ 1–3, 1 Stat. 124, 124–25. 
 80. See R. Anthony Reese, The Story of Folsom v. Marsh: Distinguishing Between Infringing 
and Legitimate Uses, in INTELLECTUAL PROPERTY STORIES 259, 260–61 (Jane C. Ginsburg & Rochelle 
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over the course of the nineteenth century, Congress added to the Act the “arts of 
designing, engraving, and etching” in 1802,81 followed by musical compositions 
in 1831,82 and plays and other dramatic works in 1856.83 These expansions no 
doubt reflected the public’s new priorities as American culture developed in 
response to growing industrialization.84 

Toward the turn of the twentieth century, growing resistance to a universal, 
European-descended “high culture” ultimately produced a third definition of 
“culture”: “the way of life . . . of a people.”85  Scholars in the emerging social 
sciences began to focus on comparing and taxonomizing cultures in other parts 
of the world, at times defining some as primitive or ancient and others as 
modern.86  With the diversity of cultural creativity happening in the United States 
by the beginning of twentieth century, American copyright law likewise evolved 
to cultivate much more than European-descended forms of “high culture.”87 In 
Bleistein v. Donaldson Lithographing Company, the Court considered whether a 
set of circus posters could be considered copyrightable. Writing for the majority, 
Justice Holmes opined that works of “little merit or of humble degree” and those 
“addressed to the less educated classes,” at least from the point of view of elite 
judges, were eligible for protection under the copyright law.88  He rejected the 
notion that copyright protects only the cultural creativity of certain social groups:    

[I]f [the posters] command the interest of any public, they have a 
commercial value,—it would be bold to say that they have not an 
aesthetic and educational value,—and the taste of any public is not to be 
treated with contempt. It is an ultimate fact for the moment, whatever 
may be our hopes for a change.89 
According to Justice Holmes, advertisements—such as those depicting the 

creative work of Barnum and Bailey—should be protected under the same 

 
Cooper Dreyfuss eds., 2006) (“Early U.S. copyright law particularly sought to foster the development 
of works that would help educate the public. The founders generally viewed an informed citizenry as a 
necessary condition for the successful establishment of the nation, and copyright was one means of 
promoting an educated populace. And by granting copyright only in works by citizens or residents of 
the U.S., early copyright law sought to foster a distinctly American culture.”). 
 81. Act of Apr. 29, 1802, ch. 36, 2 Stat. 171. 
 82. Act of Feb. 3, 1831, ch. 16, 4 Stat. 436 (repealed 1870). 
 83. Act of Aug. 18, 1856, ch. 169, 11 Stat. 138, 139. 
 84. See Culture, supra note 78, at 65 (noting that nineteenth and early twentieth century 
definition of “culture” involved a tension between “material progress best indexed by the development 
of industrial production” and a set of higher standards that indicted civilization “for its shallowness, 
coarseness, or incompleteness”—standards that emerged in the aesthetics of artworks from this period); 
see also WILLIAMS, supra note 78, at 88–89 (noting transitions in the meaning of the term “culture” 
from the seventeenth and eighteenth centuries to the nineteenth and twentieth). 
 85. WILLIAMS, supra note 84, at 90. 
 86. Id. at 90; Culture, supra note 84, at 68. 
 87. See Bleistein v. Donaldson Lithographing Co.,188 U.S. 239, 248 (1903). 
 88. Id. at 251. 
 89. Id. at 252. 
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rationale as the “fine art” of Goya, Manet or Degas.90  Effectively, copyright 
provided a means for “any public” to develop and protect its creative interests, 
regardless of whether its “tastes” or forms of expression conflicted with the 
“hopes” of the “higher classes” for society’s overall “civilization.” Thus, by the 
turn of the twentieth century, the scope of copyright had grown to include the 
creative products of any cultural group, as long as those products met the 
minimum constitutional requirement of being a “writing” of an “author.”91 

But, while Justice Holmes’s broadly inclusive view of the nature of 
copyrightable works rejected any explicit distinction between various forms of 
culture, over the twentieth century Congress and the courts have perpetuated and 
developed limitations on the subject matter of copyright. These limitations have 
left Indigenous peoples’ and other marginalized groups’ cultural creativity 
significantly under-protected in comparison to other forms of culture.92  

Commentators have generally located the source of the Copyright Act’s 
unequal treatment of Indigenous creative works in the three requirements for 
copyrightability that Congress and the courts have inferred from the 
Constitution.93 First, copyright requires that all works be “written” or otherwise 
“fixed in any tangible medium of expression” to qualify for protection against 
unauthorized appropriation.94 As many Indigenous creative works historically 
have not been written or recorded in physical objects, but instead have been 
retained in collective memory—such as songs, oral histories, stories, and 

 
 90. See id. at 251 (arguing that the circus posters could be defined not only as “pictorial 
illustrations” but also as “works connected with the fine arts”). 
 91. This broad view of copyright’s subject matter has carried forward into the present day. See 
Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 362 (1991) (holding that works need contain 
only a “modicum of creativity” to meet copyright’s originality requirements); see also Lotus Dev. Corp. 
v. Paperback Software Int’l, 740 F. Supp. 37, 48 (D. Mass. 1990) (rejecting arguments that a computer 
program is not copyrightable because it is not one of the “traditional works of authorship” enumerated 
in the Copyright Act, 17 U.S.C. § 102(a)).  
 92. See generally JANE ANDERSON, DUKE UNIV. SCH. OF L., CTR. FOR THE STUDY OF THE PUB. 
DOMAIN, INDIGENOUS/TRADITIONAL KNOWLEDGE & INTELLECTUAL PROPERTY (2010) (explaining 
how intellectual property law’s subject matter leaves Indigenous culture vulnerable to appropriation). 
 93. See Stuart Schüssel, Copyright Protection’s Challenges and Alaska Natives’ Cultural 
Property, 29 ALASKA L. REV. 313, 314 (2012); Angela R. Riley, “Straight Stealing”: Towards an 
Indigenous System of Cultural Property Protection, 80 WASH. L. REV. 69, 80 (2005); Tsosie, supra note 
8, at 334–38, 357; James D. Nason, Traditional Property and Modern Laws: The Need for Native 
American Community Intellectual Property Rights Legislation, 12 STAN. L. & POL’Y REV. 255, 259 
(2001); David B. Jordan, Square Pegs and Round Holes: Domestic Intellectual Property Law and Native 
American Economic and Cultural Policy: Can It Fit?, 25 AM. INDIAN L. REV. 93, 102–03 (2000); 
Angela R. Riley, Recovering Collectivity: Group Rights to Intellectual Property in Indigenous 
Communities, 18 CARDOZO ARTS & ENT. L.J. 175, 186–87 (2000); Rebecca Tsosie, Indigenous 
Peoples’ Claims to Cultural Property: A Legal Perspective, MUSEUM ANTHROPOLOGY, Dec. 1997, at 
5, 8; David Howes, Combating Cultural Appropriation in the American Southwest: Lessons from the 
Hopi Experience Concerning the Uses of Law, 10 CAN. J.L. & SOC’Y 129, 144 (1995). 
 94. U.S. CONST., art. I, § 8, cl. 8 (granting Congress power “to promote the [p]rogress of 
[s]cience . . . by securing . . . the exclusive [r]ight to their respective [w]ritings . . . .” (emphasis added)); 
17 U.S.C. § 102(a) (“Copyright protection subsists . . . in original works of authorship fixed in any 
tangible medium of expression . . . from which they can be perceived, reproduced, or otherwise 
communicated . . . .”). 
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dances—the fixation requirement may render these works ineligible for 
copyright protection.95 Second, copyright’s authorship requirement requires that 
all works be “original,”96 meaning a work owes its origin to one or more 
authors97 and is sufficiently creative to qualify as a “work  of authorship.”98 
Thus, a ceremonial song or ritual object that has been faithfully performed or 
exactly replicated since time immemorial likely does not qualify for copyright 
protection, nor will one that does not have human origins.99 Finally, copyright 
protection does not extend to “any idea, procedure, process, system, method of 
operation, concept, principle, or discovery,” regardless of the form it takes; it 
protects only “expression.”100 Often, Indigenous peoples value cultural products 
precisely for the histories, processes, or principles they contain. When they 
attempt to protect those aspects of creative works from unauthorized 
appropriation, they unfortunately find that copyright law explicitly makes these 
aspects of a creative work freely available to the public. Thus, owing to these 
three threshold requirements, many forms of Indigenous culture may be 
considered, at least from the perspective of U.S. copyright law, to be in the public 
domain and can be readily appropriated without permission.101 

 
 95. See Schüssel, supra note 93, at 325 (“Fixation presents yet another hurdle for Native 
American works . . . . [C]opyright protection is precluded for works which are unwritten but rather 
transmitted orally.”). 
 96. See 17 U.S.C. § 102(a) (“Copyright protection subsists . . . in original works of 
authorship. . . .” (emphasis added)). 
 97. See Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 57–58 (1884) (holding that 
photographs qualify as original works because they embody the “original intellectual conceptions of the 
author”). Susan Scafidi suggests that current theories of authorship may be what are limiting the 
extension of copyright and other intellectual property protections to Indigenous cultural products. See 
Scafidi, supra note 15, at 809 (explaining that “[t]he intangible products of these cultural groups, 
whether created deliberately or as a by-product of social interaction over time, tend to fail the tests of 
agency and novelty common to the utilitarian and ethical theories of intellectual property protection”). 
 98. Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 363 (1991) (holding that a telephone 
book was a not a copyrightable work, lacking “the minimal creative spark required by the Copyright 
Act and the Constitution,” as the book’s alphabetical listing of names was “an age-old practice, firmly 
rooted in tradition and so commonplace that it has come to be expected as a matter of course,” and thus 
“practically inevitable”). 
 99. See Jordan, supra note 93, at 99. While a new transcription of such a song or sketch of this 
kind of object may be copyrightable, only the new creativity added in the process of writing the work 
down could ultimately qualify for a copyright, not the song or object itself, leaving the song or object 
vulnerable to unauthorized copying, performance, and distribution. See Naruto v. Slater, No. 15-cv-
04324, 2016 WL 362231, at *3–4 (N.D. Cal. Jan. 28, 2016) (denying standing to sue for copyright 
infringement of a photograph taken by a crested macaque, relying in part on the Copyright Office’s 
statement that “to qualify as a work of ‘authorship’ a work must be created by a human being” (quoting 
Compendium of the U.S. Copyright Office Practices § 313.2 (3d ed.)). 
 100. 17 U.S.C. § 102(b), (a). 
 101. While it might be argued that the Intellectual Property Clause of the Constitution imposes 
the limitations on copyright’s scope discussed here, it is unclear why this clause would in any way limit 
Congress from protecting Indigenous culture in these ways as presumably Congress’s power over the 
affairs of Indigenous peoples derives only from the Indian Commerce Clause, U.S. CONST., art. I, § 8, 
cl. 3, or the doctrine of plenary power over American Indian affairs established in United States v. 
Kagama, 118 U.S. 375, 384 (1886), neither of which include these limitations. 
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But even with the burden these requirements place on Indigenous creators, 
a large amount of Indigenous cultural material is currently eligible for copyright 
protection. Indeed, in the following subpart, I explore three examples of 
copyrightable Indigenous creativity. And yet, while these works likely qualify 
for copyright protection, the fair use doctrine and other limitations on a copyright 
holder’s rights as currently interpreted may allow for their unauthorized 
appropriation. 

D. Appropriating Copyrightable Indigenous Culture: Three Case Studies 
To evaluate how copyright law operates in instances of cultural 

appropriation, I explore three paradigmatic examples of Indigenous cultural 
works that are currently being used without permission. These case studies 
provide concrete examples of Indigenous cultural expressions that likely qualify 
for copyright protection. But they also show how easily non-Indigenous 
appropriators can disregard that protection.  

Further, these cases point out just how difficult it is to generalize about the 
harms cultural appropriations cause. Often, the harms stemming from cultural 
appropriations depend on the nature of the culture in question, including the 
relationships and creative networks that support, develop, and produce it. As 
Bethany Yellowtail, a prominent Indigenous fashion designer recently 
explained, “It’s so complicated trying to explain cultural appropriation because 
people are like, oh it doesn’t matter, get over it. But I’m not going to get over it, 
this affects my family.”102 Given this complexity, I argue in Part III that analyses 
of copyright infringements involving cultural appropriations should include a 
more contextualized look into the nature of the culture in question and the 
impacts on the kinds of relations and environments that generate it and are 
affected by it.  

1. Educational Experimentation: Boy Scout Indigeneity 
The borrowing of Indigenous ceremonial culture for seemingly 

“educational” purposes is a perpetually common mode of cultural appropriation 
from Indigenous communities. For example, The Boy Scouts of America 
operates a number of youth programs, including the Venturing program for 
fourteen- to twenty-year-olds, which engage youth (organized into local Venture 
“Crews”) in long-term team projects through which they develop life skills and 
personal ethics. Remarkably, a number of non-Indigenous Venture Crews focus 
on performing powwow, a form of Native American ceremonial and social 

 
 102. POPSUGAR, How Fashion Designer Bethany Yellowtail Celebrates Her Native American 
Heritage, at 3:30, YOUTUBE (July 25, 2018), https://www.youtube.com/watch?v=UKYvrc8XO20 
[https://perma.cc/DMG7-6DJS]. 
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dance, as their site of self-development.103 Crews craft regalia, learn dance steps, 
and perform at public powwows.104 

Over the course of anthropological fieldwork exploring Boy Scout 
appropriations,105 I learned that  unauthorized uses of powwow culture are 
widespread and take a variety of forms.106 At one lodge I visited, nearly every 
Tuesday night, Venture Crew participants would sit at long wooden tables covered 
with sewing machines; hot clothing irons; white, black, red, and yellow feathers and 
ribbons; and images they had copied from the Internet.107 Each Crew member 
worked for several hours at a time carefully creating their regalia for the next 
powwow. In preparation for their handiwork and performances, the Crew members 
I met dedicated their time to researching the history of American colonization and 
its devastating effects on Native American communities. But, they also spent 

 
 103. Central to the developmental model of the Venturing program is its social-awareness 
component, which provides space for youth to deal with what Boy Scouts of America calls “ethical 
controversies.” In essence, leaders engage the youth in problem-solving situations that require them to 
“employ empathy, invention, and selection when they think through their position and work toward a 
solution.” See What is Venturing?, BOY SCOUTS OF AM., 
https://web.archive.org/web/20141207125553/http://www.scouting.org/scoutsource/Venturing/About/
venturing.aspx. 
 104. Boy Scouting incorporates various aspects of Indigenous ritual and craft into its 
programming, many of which are far more objectionable than the case study presented here. One prime 
example is the Order of the Arrow ordeals and ceremonies, which include narratives formed by the 
hybridization of purportedly Delaware tribal histories and cosmology with excerpts from James 
Fenimore Cooper’s Last of the Mohicans. The ordeals and ceremonies also include storytelling, 
ceremonialized vestment and dancing patterned after Indigenous regalia and ritual performances. James 
G. Howes, Order of the Arrow History, U.S. SCOUTING SERV. PROJECT (2005), 
http://usscouts.org/honorsociety/oahistory.asp [https://perma.cc/ZM4B-93PB]. These performances 
establish and entrench stereotypes through complete decontextualization and detachment from 
Indigenous spaces and peoples. 
 105. This fieldwork took place from 2010–2011 in and around New York City’s urban powwow 
scene. 
 106. See, e.g., Rebecca Bennett, Powwow to Celebrate Native American Culture, HOUS. CHRON. 
(Jan. 5, 2012), https://www.chron.com/neighborhood/champions-klein/news/article/Powwow-to-
celebrate-Native-American-culture-9292360.php [https://perma.cc/V4CV-HVSF]; Native American 
Weekend 2018, BOY SCOUTS OF AM. BAY AREA COUNCIL, http://www.bacbsa.org/event/native-
american-weekend/2396060 [https://perma.cc/DRG8-AEW2]. Some other Boy Scouts of America 
programs also incorporate Indigenous ceremony into their offerings. See Greetings to All Scouts and 
Scouters of the Picacho Peak District, from the Naala Tuukwi Chapter of the Order of the Arrow, BOY 
SCOUTS OF AM. GRAND CANYON COUNCIL, http://www.bgbsa.doubleknot.com/oa-naala-tuukwi-
chapter/9694 [https://perma.cc/TH63-ZYNV] (claiming that their “lodge, Wipala Wiki 432, bases its 
Native American functions on the Hopi Tribe of Northern Arizona . . . . [t]he Lodge Chapters have Hopi 
Kachinas to represent themselves”). Interestingly, I have found no instances where a Boy Scout group, 
outside of those operated by and for Native American constituents, has actually consulted with or 
worked under the authority of local Indigenous groups to ensure their performances of Indigenous 
culture were appropriately authorized and non-offensive. See Samuel White Swan-Perkins, Koshare 
Dancers and Their Wildly Offensive Cultural Appropriation, INDIAN COUNTRY TODAY (Mar. 4, 2016), 
http://web.archive.org/web/20190703172406/https://newsmaven.io/indiancountrytoday/archive/white-
swan-perkins-koshare-dancers-and-their-wildly-offensive-cultural-JjxJjEES102wi6DKe7bwIA/ 
(describing the more than eighty-year tradition of Boy Scouts in La Junta, Colorado, performing Pueblo 
katsina dances without permission). 
 107. See Trevor George Reed, Feeling Native: Tracing Indigenous Identity in Urban Powwow 
Performance (Oct. 11, 2011) (M.A. thesis, Columbia University) (on file with the Center for 
Ethnomusicology, Columbia University). 
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considerable time researching and copying the themes, designs, and artworks of 
Indigenous and non-Indigenous creators they found in articles, on websites, and 
through various image searches, many of which they then incorporated into their own 
powwow regalia. 

Crew members were keenly aware that some in the Indigenous 
communities in which they performed found their appropriations of Indigenous 
culture—including appropriations of at least some copyrightable pictorial or 
graphic works—deeply offensive. Beadwork, ornaments, and other conceptually 
separable designs affixed to or embedded in powwow regalia are often newly 
created, original, and fixed in the regalia by the dancer that wears them, likely 
qualifying them for copyright protection.108 These works typically carry 
significant personal meaning for the dancer, not to mention they provide an 
important space for creativity within this vibrant cultural form. Nonetheless, 
many of the scouts and their leaders I spoke with pointed to powwow’s history 
of inclusion, community-building and sharing, and their own desires to 
respectfully support their local Indigenous community, as justifications for their 
assumption of powwow culture. 

Over the course of my fieldwork, I also had the opportunity to speak with 
members of the Native American communities alongside whom the Boy Scouts 
danced. These communities took a variety of positions on the Boy Scouts’ 
appropriations of powwow culture. Some vehemently opposed it, while others 
welcomed the Scouts openly.109 Most erred on the side of hesitant inclusion 
while acknowledging that these Scouts held the kind of privilege that made it 
possible for non-Indigenous suburban teenagers to “play Indian”110 at regional 
powwows, including those hosted by the federally funded National Museum of 
the American Indian.111 

Boy Scout appropriations of Native American powwow culture, then, may 
involve the unauthorized use of copyrightable materials owned by Indigenous 
artists and their fellow powwow participants. While these uses are offensive to 
some in the Native American community and less concerning to others, whether 
they give rise to a legally enforceable copyright infringement claim will likely 
depend on whether these Boy Scout appropriations fall within copyright’s fair 
use exception. 

 
 108. While particular genre elements of powwow regalia design (such as the long streamers of 
grass dance regalia, the colorful fringe of a fancy dancer, the metallic bells of a jingle dress dancer, and 
others) most likely do not qualify for copyright protection as scènes à faire, those elements of powwow 
regalia that are “perce[ptible] as a two- or three-dimensional work of art” may be copyrightable though 
part of a useful article. See Star Athletica, L.L.C. v. Varsity Brands, Inc., 137 S. Ct. 1002, 1007 (2017). 
 109. See Trevor Reed, Fabricating Identity at the Limits of Indigeneity, ANTHROPOLOGICAL Q. 
(forthcoming) (on file with author). 
 110. For an overview of the history of Boy Scouting’s use of “Indian” culture, see DELORIA, 
supra note 8, at 109–10, 135–36. 
 111. See Reed, supra note 109. The National Museum of the American Indian is dedicated to 
providing the public “a more informed understanding of Native peoples.” Vision & Mission, NAT’L 
MUSEUM OF THE AM. INDIAN, https://americanindian.si.edu/about/vision-mission 
[https://perma.cc/QPQ6-429U]. 
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2. Commodifying the Exotic: The Music Hunter 
The unauthorized reproduction and distribution of Indigenous culture as an 

exotic commodity is a second paradigmatic form of cultural appropriation.112 For 
example, Laura Boulton, the self-proclaimed “music hunter,”113 collected a vast 
number of ceremonial songs from Indigenous peoples around the world from the 
1920s until the late-1960s.114 In 1929, she traveled to Africa together with her 
soon-to-be ex-husband, an ornithologist, to record Indigenous songs that she 
would later play for paying audiences as she traveled the public lecture circuit in 
the United States.115 In 1933, she then traveled to Chicago to record Indigenous 
peoples hired to inhabit a troubling exhibit entitled “The Indian Villages” at the 
A Century of Progress exposition. This was a world’s fair of sorts displaying the 
most advanced American technological innovations of the day purposefully 
juxtaposed against exhibits of traditionally dressed, living citizens of Native 
American Tribes.116 Seven years later, she traveled to the Southwestern United 
States to collect additional Indigenous songs from several Tribes117 and then 
proceeded to record Indigenous peoples in Central America, Canada, Alaska, 
and several locations in Asia.118 Altogether, she collected roughly 30,000 song 
recordings.119 

Over her career, Boulton assembled numerous albums of these Indigenous 
song performances, which she then licensed to two commercial labels, Victor 
Records and Folkways Recordings.120 These labels sold thousands of copies of 
Boulton’s albums to the public through 1986, after which the Smithsonian 

 
 112. These kinds of appropriations may take a variety of forms, including the appropriation by 
the clothing retailers Madhappy and Neiman Marcus discussed, supra notes 1–5 and accompanying text. 
 113. Laura Boulton titled the autobiography of her career “The Music Hunter.” See LAURA 
BOULTON, THE MUSIC HUNTER: THE AUTOBIOGRAPHY OF A CAREER (1969). 
 114. See Alejandra Bronfman, Sonic Colour Zones: Laura Boulton and the Hunt for Music, 3 
SOUND STUD. 17, 20 (2017) (marking her career as beginning in the 1920s and ending in the late 1960s). 
 115. See Damaris Colhoun, The Socialite Who Stopped at Nothing to Hunt Down Ancient Music, 
ATLAS OBSCURA (Sept. 2, 2015), https://www.atlasobscura.com/articles/the-socialite-who-stopped-at-
nothing-to-hunt-down-ancient-music [https://perma.cc/G8KE-DTJJ]; BOULTON, supra note 113, at 4–
5 (explaining how Boulton was invited to join the Straus African Expedition, with a specific invitation 
to record Indigenous songs for the first time in her career). 
 116. See OFFICIAL GUIDE BOOK OF THE FAIR 60, 64 (1933), 
http://livinghistoryofillinois.com/pdf_files/Official%20guide%20book%20of%20the%20fair%20Chic
ago,%201933.pdf [https://perma.cc/NYN9-GRR9] (describing an exhibit where living Indigenous 
peoples were displayed as the descendants of a civilization at a prior stage of human development); 
Trevor George Reed, Returning Hopi Voices: Toward a Model for Community-Partnered Repatriation 
of Archived Traditional Music 16–17 (February 2010) (M.A. thesis, Columbia University) (on file with 
the Program in Arts Administration, Teachers College, Columbia University). 
 117. See Trevor Reed, Who Owns Our Ancestors’ Voices? Tribal Claims to Pre-1972 Sound 
Recordings, 40 COLUM. J.L. & ARTS 275, 288–91 (2016). 
 118. See generally BOULTON, THE MUSIC HUNTER, supra note 113 (documenting Boulton’s 
recording expeditions). 
 119. Laura Boulton, The Laura Boulton Collection of World Music and Musical Instruments, 14 
COLL. MUSIC SYMP. 127, 127 (1974). 
 120. See Reed, supra note 117, at 290. 
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Institution purchased Folkways records and continued to produce its catalog.121 
Boulton sold the rights to her remaining recordings to Columbia University as 
part of a $400,000 deal between the University and a wealthy octogenarian 
suitor.122 Boulton’s recordings remain the primary research collection for 
Columbia’s Center for Ethnomusicology,123 while Smithsonian-Folkways 
continues to sell or license Boulton’s albums of Indigenous songs through 
physical sales, digital downloads, and streaming.124 

Historical evidence in Boulton’s papers suggests that she was an astute 
negotiator and understood copyright law at far more than a cursory level.125 Yet, 
she, together with her labels, apparently managed to create tens of thousands of 
copies of Indigenous music without ever obtaining a copyright assignment or 
license from her Indigenous informants.126 Such a transfer, explicit or implied, 
would have been necessary under the common-law rule of the day for her to 
reproduce and publish the recordings unilaterally. That is because sound 
recording copyrights—at least for the recordings made in the United States— 

 
 121. Id. 
 122. See Aaron Fox, The Archive of the Archive: The Secret History of the Laura Boulton 
Collection, in THE ROUTLEDGE COMPANION TO CULTURAL PROPERTY 194, 210 n.12 (Jane Anderson 
& Haidy Geismar eds., 2017). 
 123. See About the Center, THE CTR. FOR ETHNOMUSICOLOGY AT COLUM. UNIV. (2017), 
http://www.ethnocenter.org/about [https://perma.cc/T65M-K9F4]. The research objectives for this 
collection have since shifted focus to repatriation. 
 124. See, e.g., LAURA BOULTON, INDIAN MUSIC OF THE SOUTHWEST (Folkways Records & 
Service Corp. 1957); Laura Boulton–Indian Music of the Southwest, DISCOGS, 
https://www.discogs.com/Laura-Boulton-Indian-Music-Of-The-Southwest-/release/4868965 
[https://perma.cc/6566-V247]. 
 125. This observation is based on my review of her correspondence and a number of contracts 
and licenses she negotiated (often including drafts she saved with penciled annotations), including 
agreements with CBS for her public lecture circuit agency agreement, and her licensing agreements with 
Victor and Folkways Records. See Letter Agreement between Laura Boulton and RCA Manufacturing 
Company (Nov. 1, 1939) (on file with the Archive of Traditional Music, Indiana University 
Bloomington) (including penciled edits to the granting clause of a copyright agreement); Letter 
Agreement between Laura Boulton and Folkways Records and Service Corp. (Feb. 20, 1956) (on file 
with the Archive of Traditional Music, Indiana University Bloomington) (containing handwritten edits 
to the royalty clause of a copyright agreement); Memorandum of Agreement between Laura Boulton 
and Rinehart & Co. (Jul. 16, 1947) (on file with the Archive of Traditional Music, Indiana University 
Bloomington) (containing typed and pasted alterations to a form copyright agreement). 
 126. This observation is based on the lack of any such agreements or even manifestations of her 
Indigenous informants’ intent to have Boulton publish the recordings they made with her in her 
voluminous archive at the Archive of Traditional Music, or in her autobiography, see BOULTON, supra 
note 113. The only indication that Boulton may have compensated her informants is in a 1933 research 
funding proposal for a recording project at the A Century of Progress Exhibition in Chicago, which lists 
a $150 line item for “Informants.” See Plan of Research Problem: Project for a Study of the Music of an 
American Indian Group at the Century of Progress Exposition, June 1–November 1, 1933 (on file with 
the Archive of Traditional Music, Indiana University Bloomington). Whether she considered the 
performers informants or just those who translated the songs for her is unclear, and how those funds 
were to be distributed is likewise unclear; but whatever the case, it is difficult to infer any intent on the 
part of the Indigenous peoples she recorded to transfer their rights to Boulton to publish the recording 
they made with her based on this alone. 
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generally vested in performers rather than recordists.127 Boulton likely knew that 
at least some of the recordings she made were of original compositions, and that 
the sound recordings of her Indigenous informants’ musical performances were 
copyrightable.128 She also likely knew that some of her recordings were subject 
to special Tribal protocols or local laws governing their circulation and 
performance, and in at least one documented instance she agreed to uphold those 
protocols.129 

Boulton’s unauthorized use of her Indigenous informants’ copyrightable 
musical works and sound recordings, and the Smithsonian’s continued sale of 
these recordings, demonstrates either a doubtful ignorance or a complete 
disregard for the intellectual property rights and local protocols of these 
Indigenous peoples. But whether it amounts to copyright infringement likely 
depends on whether her use of the recordings falls within the contours of 
copyright’s fair use doctrine. 

3. Indigenous Renaissance: Reclaiming Ancestral Voices 
Finally, consider a contrasting, contemporary example of Indigenous artists 

who are actively re-appropriating their ancestors’ cultural works, sometimes 
against the copyright interests of non-Indigenous individuals and institutions 
who own them. One of the most prominent examples of this Indigenous 
renaissance is First Nations artist Jeremy Dutcher,130 who recently won the 
prestigious Polaris Prize for best Canadian music album of the year, based on 

 
 127. See Reed, supra note 117, at 282–84 (explaining that common-law copyrights in sound 
recordings prior to 1972 generally vested in the performers captured on the recording, and implied 
transfers from performer to sound recordist generally required evidence of intent); see also BOULTON, 
supra note 113, at 402 (admitting that some Northwest Coast First Nations’ songs Boulton recorded 
were owned by specific leaders in those communities under local law). Whether common-law sound 
recording rights existed for the recordings Boulton made in other countries is beyond the scope of this 
paper. 
 128. See, e.g., BOULTON, supra note 113, at 418 (describing a moment in her visit to Zuni Pueblo 
when she recorded a song “which had been learned in the kiva the night before,” explaining that “[t]hus 
new songs are added to the repertoire”); see also Laura Boulton, Southwest American Indians: Field 
Notes, 15-8, 15-18, 16-1, 16-2, 16-5, 16-6, 16-11, 16-12, (1933) (on file at the Center for 
Ethnomusicology, Columbia University) (documenting several of the Hopi songs as “composed” by 
contemporary Hopi individuals, and were not merely anonymous folk melodies); Letter from R.P. 
Wetherald, Recording & Rec. Sales, Victor Records, to E.P. Hunt, Stanford Univ. Sch. of Hygiene & 
Physical Educ. (Dec. 20, 1940) (on file with the Archive for Traditional Music, Indiana University 
Bloomington) (explaining that Boulton was securing federal copyright registration on the recordings, 
which she presumably could only do if the recordings were copyrightable and she held a common law 
copyright in them). 
 129. BOULTON, supra note 113, at 417, 429. 
 130. Though Dutcher is Canadian, and Canadian copyright law has a fair dealing rather than a 
fair use provision, many of the underlying principles are the same. Additionally, the Wabinaki 
confederacy and Maliseet aboriginal territory straddles what later became the international border 
between the United States and Canada, raising important underlying questions about whose copyright 
laws, if any, should actually apply. 
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artistic merit.131 The album, titled Wolastoqiyik Lintuwakonawa, showcases 
Dutcher singing his original compositions that reinterpret and reincorporate 
traditional Wolastoqiyik (Maliseet) songs recorded by William Mechling, an 
anthropologist who visited the Wolastok First Nations in the early 1900s. 
Dutcher, who is Wolastoqiyik from the Tobique First Nation in present-day New 
Brunswick, traveled to the Canadian Museum of History in Gatineau, Quebec, 
after being directed by an elder in his community to learn more about his 
community’s songs held in the Museum’s archives.132 

Dutcher’s reanimation of the Mechling recordings is a striking 
manifestation of contemporary Maliseet culture. Dutcher, an operatic tenor and 
classical composer by training, spent nearly five years transcribing and 
internalizing the recordings in preparation for the album—a creative process he 
refers to as “deep listening.”133 Meanwhile, Dutcher consulted with his Tobique 
First Nation community about the meaning of the songs, the language used, and 
his intended uses of the song recordings.134 Dutcher’s use of the recordings 
included copying and deriving new works from the musical material contained 
in them and directly sampling excerpts from the recordings in his album and live 
performances. 

The resulting work is impressive. Dutcher elongates and develops the 
sweeping melodies contained in the recordings, layering in powerful chord 
progressions that help generate new tension and drama. The looped samples from 
the Mechling recordings help to create a sung dialog between Dutcher and his 
ancestors as they sing in canonic counterpoint in the Wolastoqiyik language.135 
The piece demonstrates, in an emotional and powerful way, cultural continuity 

 
 131. See Sean Brocklehurst, ‘Deep Listening’: How Jeremy Dutcher Crafted His Fascinating 
Polaris Prize-Winning Album, CBC NEWS (Sept. 18, 2018), 
https://www.cbc.ca/news/Indigenous/national-jeremy-dutcher-interview-polaris-prize-wolastoq-
1.4820825 [https://perma.cc/BD3K-2D29]. 
 132. See Voices from the Past: Musician Jeremy Dutcher Gives New Life to Wax Cylinder 
Recordings of His Ancestors, CBC RADIO (Mar. 9, 2018), https://www.cbc.ca/radio/unreserved/lost-
and-found-Indigenous-music-culture-language-and-artifacts-1.4563023/voices-from-the-past-
musician-jeremy-dutcher-gives-new-life-to-wax-cylinder-recordings-of-his-ancestors-1.4569534 
[https://perma.cc/DX4W-23PM]. 
 133. See Brocklehurst, supra note 131. 
 134. See Jeremy Dutcher, Eqpahak, YOUTUBE (Apr. 5, 2018),  
https://www.youtube.com/watch?v=KiD8uiI3UEk [https://perma.cc/8K8L-KP7Z] (containing an 
excerpt of a consultation Dutcher conducted with Wolastoq song-keeper and mentor Maggie Paul); 
Catalina Maria Johnson, Jeremy Dutcher, the Newest Light in Canada’s Indigenous Renaissance, NPR 
(Sept. 24, 2018), https://www.npr.org/2018/09/24/650563184/jeremy-dutcher-the-newest-light-in-
canadas-Indigenous-renaissance [https://perma.cc/N4DR-D85T] (describing Dutcher’s apprenticeship 
with Paul); see also DYLAN ROBINSON, HUNGRY LISTENING: RESONANT THEORY FOR INDIGENOUS 
SOUND STUDIES 175 (2020) (describing Dutcher’s concern over his community’s reactions to his use 
of traditional songs: “when people hear [Lintuwakon ‘ciw Mehcinut] in my community they’re just so 
excited to hear the songs, period. For them, protocol maybe becomes a little less important and audience 
becomes less important. It’s just about getting song out there and trying to revive it within and for the 
community”). 
 135. See Johnson, supra note 134. 
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across the intervening decades in which the Canadian government suppressed 
and criminalized performances of Indigenous culture.136 

I draw on Dutcher’s work because it represents an increasingly common 
and important mode of Indigenous cultural creativity happening across North 
America and around the globe.  This mode of creativity involves the re-
appropriation and creative development of previously captured Indigenous 
culture in deliberate and decolonizing ways.137 These appropriations often 
explicitly copy and derive new works from documentary works owned by non-
Indigenous collectors or the institutions for whom they worked, and thus may 
constitute copyright infringement, unless copyright law provides a viable 
exception.138 

*  *  * 
While cultural appropriations may be necessary for normal human 

development and the progress of creativity generally, unauthorized 
appropriations of Indigenous culture carry the prospect of causing significant 
harm through further dispossession of critical aspects of Indigenous lives. While 
some Indigenous works do not qualify for copyright protection, many do, such 
as those at issue in the case studies just discussed. In some cases, copyrighted 

 
 136. See David B. MacDonald, Genocide in the Indian Residential Schools: Canadian History 
Through the Lens of the UN Genocide Convention, in COLONIAL GENOCIDE IN INDIGENOUS NORTH 
AMERICA, supra note 60, at 306, 313–14 (describing the culture of suppression in Canada from the 
1880s until the 1960s that included bans on potlaches, give-away ceremonies, the Thirst Dance, and the 
Sun Dance). 
 137. See Johnson, supra note 134. Another prominent example in the Indigenous music world is 
Alison Warden, a.k.a. Aku Matu, who draws from sound recordings of her ancestors in a number of her 
hip-hop beats. See Brian Adams, Breaking Stereotypes of Alaska’s Inuits, N.Y. TIMES BLOGS (Mar. 8, 
2017), https://www.nytimes.com/slideshow/2017/03/08/blogs/breaking-stereotypes-of-alaskas-
inuits.html [https://perma.cc/9A5A-UL4X] (highlighting Warden’s sampling of traditional song 
recordings in her raps); see also Tara Paniogue, Meet Bethany Yellowtail, a Native American Fashion 
Designer Who’s Inspiring a Whole Generation of Women, L.A. TIMES (June 9, 2017), 
https://www.latimes.com/fashion/la-ig-bethany-yellowtail-los-angeles-designer-20170609-
htmlstory.html [https://perma.cc/6MFN-QXNG] (describing fashion designer Bethany Yellowtail’s use 
of her Tribe’s original prints); Vernon Ah Kee, Transforming Tindale, STATE LIBR. OF QUEENSLAND 
(2012), https://www.slq.qld.gov.au/discover/past-exhibitions/transforming-tindale/gallery 
[https://perma.cc/G83U-Y6G6] (exhibiting 3D renditions of anthropologist Norman Tindale’s 
photographs by artist Vernon Ah Kee). See generally Av Monater, How Contemporary Native American 
Artists Counter Cultural Appropriation with Artistic Appropriation, KIVA GALLERY (Dec. 12, 2017), 
http://www.kivagallery.se/2017/12/12/native-american-artists-counter-cultural-appropriation-artistic-
appropriation/ [https://perma.cc/4RF6-8NMG] (exploring the history of Indigenous artistic 
appropriation and re-appropriation). 
 138. See Melissa Eckhause, Digital Sampling v. Appropriation Art: Why Is One Stealing and the 
Other Fair Use? A Proposal for a Code of Best Practices in Fair Use for Digital Music Sampling, 84 
MO. L. REV. 371, 399–415 (2019) (reviewing applications of the fair use doctrine to instances of 
appropriation in the fine arts and music and noting a circuit split exists on whether digital sampling of 
sound recordings without a license can ever constitute fair use); see also Jane Anderson, Anxieties of 
Authorship in the Colonial Archive, in MEDIA AUTHORSHIP, at 229, 232 (Cynthia Chris & David A. 
Gerstner eds., 2013) (detailing that much of the recorded cultural material of Indigenous peoples is 
“authored” and therefore owned by non-Indigenous people, such that Indigenous peoples must secure 
permission from the “authors” to use products of their own cultures). 
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Indigenous works are owned by Indigenous peoples themselves, who seek to 
defend them from unauthorized use by non-Indigenous appropriators. In others, 
non-Indigenous individuals or institutions hold the copyrights with Indigenous 
artists and traditional practitioners seeking to use them without permission. As 
these and other Indigenous works are appropriated, questions remain as to 
whether copyright law can effectively balance the public benefits of those 
appropriations against the interests of the copyright owners. 

II. 
FAIR USE’S FORGOTTEN FACTOR 

Given that many Indigenous works are copyrightable, Indigenous peoples 
should be able to rely on copyright infringement claims as a means of defending 
their creative works against cultural appropriations. Importantly, however, not 
all unauthorized uses of a copyrighted work constitute infringement. Copyright 
is a porous form of protection, allowing unauthorized uses of a creative work 
under certain exceptions.139 Foremost among these is copyright law’s fair use 
doctrine.140 

Now codified in 17 U.S.C. § 107, the fair use doctrine is a “flexible,”  
“equitable rule of reason” that permits the unauthorized use of a copyrightable 
work when four factors, applied variably depending on context, lead a court to 
believe that the public interest in the specific use outweighs the copyright 
holder’s interest.141 In practice, fair use prevents culture from being completely 
“locked up” for follow-on creators.142 But, in doing so, it also weakens cultural 
creators’ ability to control uses of their expressions by others, allowing others to 
exploit the culture they create for certain publicly beneficial purposes. In its role 
of balancing the public’s interest in creative progress against the rights of 
copyright holders, fair use acts as a gatekeeping mechanism for cultural 
appropriations. Whether copyrightable Indigenous creativity can be protected 
against appropriation may turn on how a court balances the statutory fair use 
factors.  

This Section provides an overview and history of the fair use factor test, 
focusing specifically on a critical part of the test for cases involving cultural 

 
 139. These include exceptions for library and archival reproduction, 17 U.S.C. § 108; the “first 
sale” doctrine, § 109; exceptions for certain performances and displays by educational, fraternal, 
religious and other organizations, § 110; and many others. 
 140. 17 U.S.C. § 107. 
 141. Google LLC v. Oracle, Inc., 141 S. Ct. 1183, 1196–97 (2021) (quoting Stewart v. Abend, 
495 U.S. 207, 236 (1990)). The statutory factors in the fair use analysis are indicative of the doctrine, 
but not exhaustive. Id.  
 142. See LESSIG, supra note 18, at xiv (arguing that appropriately limiting the rights of copyright 
holders frees creators and innovators from “the control of the past”); see also Campbell v. Acuff-Rose 
Music, Inc., 510 U.S. 569, 575–76 (1994) (noting that an unlimited copyright would effectively “put 
manacles upon science” (quoting Carey v. Kearsley (1803) 170 Eng. Rep. 679, 681 (K.B.))). 
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appropriation. Part II.A gives a brief overview of the four statutory factors.143 It 
shows why the second fair-use factor—the “nature of the copyrighted work”—
is of particular importance to Indigenous creators seeking to defend their cultural 
works from appropriation. As the second factor has rarely played a significant 
role in copyright cases since its codification in 1976, Part II.B reviews the 
common-law development of the second factor to recover its underlying 
purposes, its early role helping judges understand the nature and value of a work, 
and the reasons behind its seeming demise. Part II.C discusses the codification 
of the second factor and its apparent import to Congress at the time. Part II.D 
explains how the factor’s scope narrowed through subsequent interpretations by 
the Supreme Court. Part II.E then shows why the current second factor test fails 
to adequately assess the nature of certain forms of cultural creativity. This Part 
sets the stage for the factor’s proposed rehabilitation in Part III. 

A. The Fair Use Doctrine, In Brief 
A copyright holder generally has the right to prevent others from 

reproducing, making derivative works from, distributing, publicly performing or 
displaying, or (if the work is a sound recording) digitally transmitting a work she 
owns.144 But the right is limited. Fair use is among the devices courts and 
Congress have developed to temper a copyright owner’s rights. It allows 
members of the public to use copyrighted material without the owner’s 
permission when the benefits of the use to the public outweigh the private 
benefits to the copyright holder. Ad hoc fair use assessments are part of everyday 
life in many fields: activities like news reporting, criticism, academic research, 
classroom teaching, and similar uses would be difficult or impossible without 
the doctrine of fair use. 

But finding a balance between the public’s interest in access to culture and 
the private rights of authors who produce it has been elusive. Not long after the 
first Copyright Act became law in 1790, American courts borrowed and further 
developed the common law doctrine we know today as fair use.145 In 1976, 
Congress codified its understanding of the fair use doctrine in a fact-seeking 
four-factor test.146 The test is not a checklist, but a balancing test, with each of 
the factors weighed together to determine whether an unauthorized appropriation 
of a copyrighted work is an infringement of the copyright owner’s rights, or a 
use permitted by law. 

 
 143. The test codified by Congress does not limit the fair use analysis to four factors; however, 
in practice, courts have relied almost exclusively on the four factors outlined in the statute. See Barton 
Beebe, An Empirical Study of U.S. Copyright Fair Use Opinions, 1978–2005, 156 U. PA. L. REV. 549, 
563–64 (2008). 
 144. 17 U.S.C. § 106. 
 145. See Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C.D. Mass. 1841) (No. 4,901). 
 146. See 17 U.S.C. § 107. 
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Courts typically focus most of their analysis on the first, fourth, and third 
factors, respectively.147 The first of the four fair use factors, “the purpose and 
character of the use,” seems to be the most influential, as it assesses how 
compelling an unauthorized use may be.148 It raises questions such as whether 
the use of the work is transformative in a way that advances the goals of 
copyright law,149 whether the sole purpose for the use is commercial exploitation 
without a public benefit,150 and whether the use of the work serves non-profit 
educational purposes.151 The fourth factor, “the effect of the use upon the 
potential market or value of the copyrighted work,” is also highly influential.152 

 
 147. The Supreme Court has recently rejected the notion that some factors must be prioritized 
over others, instead asserting that the organization and use of the fair use factors “depends on the 
context.” Google LLC v. Oracle America, 141 S. Ct. 1183, 1199 (2021). 
 148. 17 U.S.C. § 107(1); see Cariou v. Prince, 714 F.3d 694, 705 (2d Cir. 2013) (“The first 
statutory factor to consider, which addresses the manner in which the copied work is used, is ‘[t]he heart 
of the fair use inquiry.’” (quoting Blanch v. Koons, 467 F.3d 244, 251 (2d Cir. 2006))). But see Kienitz 
v. Sconnie Nation LLC, 766 F.3d 756, 758 (7th Cir. 2014) (asserting that the fourth fair use factor usually 
is the most important); Andy Worhol Foundation for the Visual Arts, Inc. v. Goldsmith, 992 F.3d 99, 
109 (2d Cir. 2021) (noting that all four of the statutory factors “are to be explored and weighed 
together”). 
 149. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994) (“Although such 
transformative use is not absolutely necessary for a finding of fair use . . . the goal of copyright, to 
promote science and the arts, is generally furthered by the creation of transformative works.”). Applying 
Campbell, courts have asked whether the use “adds something new and important” to an existing work, 
such as making functional elements of a commonly used programming environment available to 
programmers in a different computing environment. Oracle, 141 S. Ct. at 1202–04.  Others have asked 
whether the new work uses “copyrighted material itself for a [different] purpose, or imbues it with a 
[different] character . . . [than] that for which it was created.” TCA Television Corp. v. McCollum, 839 
F.3d 168, 180 (2d Cir. 2016) (citing Campbell, 510 U.S. at 579); see also Authors Guild v. Google, Inc., 
804 F.3d 202, 215–16 (2d Cir. 2015) (“[C]opying from an original for the purpose of criticism or 
commentary on the original or provision of information about it, tends most clearly to satisfy Campbell’s 
notion of the ‘transformative’ purpose involved in the analysis of Factor One.”). Other courts have asked 
whether the use adds new character, meaning or message to the original work, or simply substitutes for 
the original. See Castle Rock Ent., Inc. v. Carol Publ’g Grp., Inc., 150 F.3d 132, 141–43 (2d Cir. 1998). 
 150. See Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562 (1985) (stating that 
the essence of the commercial/nonprofit inquiry is whether the user stands to profit from using the 
copyrighted material without paying the customary price); Am. Geophysical Union v. Texaco Inc., 60 
F.3d 913, 922 (2d Cir.1994). A related question is whether the unauthorized use of the work directly 
generates profits for the follow-on user, or whether the use is incidental to the creation of a larger work. 
See Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 612–13, 615 (2d Cir. 2006) 
(holding that reproductions of concert posters and tickets in a coffee table book’s historical timeline 
were marginal contributions to a larger project and thus fair use); Cambridge Univ. Press v. Patton, 769 
F.3d 1232, 1267 (11th Cir. 2014) (holding that where there is no evidence that the user captures 
“significant revenues as a direct consequence of copying” the original work and the use provides a 
broader public benefit, such a use is not considered “commercial exploitation”). 
 151. See 17 U.S.C. § 107 (stating that some of the purposes for which fair use exists are “teaching 
(including multiple copies for classroom use), scholarship, or research” and specifically including 
“nonprofit educational purposes” as a point of evaluation under the first factor); see also Cambridge 
Univ. Press, 769 F.3d at 1263 (“[A]llowing some leeway for educational fair use furthers the purpose 
of copyright by providing students and teachers with a means to lawfully access works in order to further 
their learning in circumstances where it would be unreasonable to require permission.”). 
 152. 17 U.S.C. § 107(4); see Kienitz, 766 F.3d at 758 (suggesting that of all four fair use factors, 
“the most important usually is the fourth (market effect)”). 
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It addresses the potential changes in economic value an unauthorized use would 
impose on the current copyright owner153 and whether the use will preempt 
future authorized uses of the work,154 and compares these  to the public benefits 
of the use of the work.155 The third factor, “the amount and substantiality of the 
portion used [without permission] in relation to the copyrighted work as a 
whole,” may also play a significant role, particularly when the copied proportion 
of the work seems excessive in comparison to any publicly beneficial use being 
claimed,156 or when the unauthorized use captures the “heart” of the original 
work.157 

Finally, courts give surprisingly little attention—that is typically only a few 
sentences—to the second factor, or “the nature of the copyrighted work.”158 This 
is remarkable, considering that analysis of the nature of the work being 
appropriated seems to have played a vital role from the earliest American fair 
use cases through fair use’s codification in 1976.159 For many Indigenous 
cultural works, such as the ones discussed in Part I, their nature should play a 
significant role in determining whether or not their unauthorized appropriation 
can be justified. For example, the unauthorized use of an Indigenous song might 
be treated differently if it is sacred or ceremonial, like a Diné blessingway song, 

 
 153. See Oracle, 141 S. Ct. at 1206 (explaining that the fourth factor “can require a court to 
consider the amount of money that the copyright owner might lose”). Other questions might include, 
does the use “supplant[] any part of the normal market for a copyrighted work”? Harper & Row, 471 
U.S. at 568. Namely, does the use deprive the copyright holder of “significant revenues,” Authors Guild, 
804 F.3d at 223, interfere with the marketing of the work, or usurp the market for the specific parts of 
the work used? See Cambridge Univ. Press, 769 F.3d at 1278. Another question might be, is there a 
“ready market or means” by which a license to use the work (or the desired portion of the work) could 
be purchased? Id. at 1276–77. Where there is no means to license the desired portion of the copyrighted 
work, the fourth factor may weigh in favor of fair use as it implies a substantial market does not exist. 
 154. For example, would the use usurp the copyright holder’s exploitation of “traditional, 
reasonable, or likely to be developed” markets? Am. Geophysical Union, 60 F.3d at 929–30. Or would 
the use only impact future fair uses of the work (criticism, parody, etc.)? See Bill Graham Archives, 448 
F.3d at 612–613, 615 (holding copyright owners may not preempt others from entering transformative 
or other fair use markets); Castle Rock Ent., 150 F.3d at 145 n.11 (explaining that copyright owners may 
not “preempt exploitation of transformative markets,” such as parody or news reporting, simply by 
licensing their work for those purposes). 
 155. Oracle, 141 S. Ct. at 1206. 
 156. 17 U.S.C. § 107(3); see Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 569 (1994). 
However, the use of an entire work does not necessarily weigh against fair use. See Authors Guild, 804 
F.3d at 221–23 (weighing the copying of entire works for the purposes of enabling public search of a 
document and providing excerpts that cannot substitute for the original in favor of fair use); cf. Bill 
Graham Archives, 448 F.3d at 613 (“[C]opying the entirety of a work is sometimes necessary to make 
a fair use of the [work].”). 
 157. Harper & Row, 471 U.S. at 564–65 (holding that the third factor weighs against fair use 
when the most powerful or distinctive passages of a memoir were used without permission). A use that 
requires copying the “character” of the work (for parody  for example), may necessitate copying entire 
works. See Campbell, 510 U.S. at 586–89. 
 158. 17 U.S.C. § 107(2); see Robert Kasunic, Is That All There Is? Reflections on the Nature of 
the Second Fair Use Factor, 31 COLUM. J.L. & ARTS 529, 529 (2008) (“[C]ourts address this factor 
with remarkable efficiency and frugality, often distilling its unique perspective into a concentrated 
sentence or two.”). 
 159. See infra Part II.B. 
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than if it is a popular Navajo country song meant to circulate in the local or global 
entertainment economy.160 While lower courts have struggled to find a 
meaningful use for this factor in recent years, understanding its historical 
development and the variety of purposes it has served may prove insightful for 
those seeking to understand when unauthorized uses of Indigenous culture, or  
Indigenous re-appropriations of their culture owned by others, is “fair.” 161  

B. The Common-Law Development of the Second Fair Use Factor 
The Supreme Court locates the origins of the contemporary fair use 

doctrine in the mid-nineteenth century case Folsom v. Marsh, which “distilled 
the essence of law and methodology” of prior English common law rules to the 
four-part fair use framework we have today.162 Admittedly, few cases prior to 
the codification of the fair use factor test in 1976 cited Folsom as supplying the 
scope and methodology for the fair use analysis.163 Indeed, some commentators 
have gone so far as to reject Folsom as creating ‘fair use” in American copyright 
law, arguing instead that it represents a “redefinition” of copyright infringement 
itself.164 

Still, this subpart takes the Supreme Court at its word and performs a close 
reading of Folsom to flesh out what the essence of the second fair use factor 
might be. Then, it proceeds to track the factor’s common-law development 
through its codification in the 1976 Copyright Revision Act. Finally, this subpart 
gives an overview of the ways the second fair use factor has been interpreted in 
more recent cases through its recent demise in some federal circuit courts of 
appeal. 

1. Folsom v. Marsh 
The Copyright Act’s second fair use factor traces its roots to the American 

common law doctrine, whose factors were first articulated by Justice Story in his 

 
 160. Compare, e.g., Barre Toelken, The Yellowman Tapes, 1966–1997, 111 J. AM. FOLKLORE 
381, 385 (1998) (describing how Navajo protocol limits the circulation of ceremonial songs and oral 
histories), with Simon Romero, Navajo Country Music Shatters ‘Cowboys and Indians’ Stereotypes, 
N.Y. TIMES (Nov. 30, 2019), https://www.nytimes.com/2019/11/30/us/navajo-country-music.html 
[https://perma.cc/Y5S8-XGJV] (describing the burgeoning Navajo country music scene, where bands 
“largely play covers, paying tribute not just to outlaw country singers but to legendary Diné country 
bands”). 
 161. Importantly, some commentators have argued that the analysis of the nature of a work in 
early copyright cases actually represented a redefinition of copyright infringement itself. See, e.g., L. 
Ray Patterson, Folsom v. Marsh and Its Legacy, 5 J. INTELL. PROP. L. 431, 431 (1998) (“The first myth 
is that Folsom created fair use, when in fact it merely redefined infringement. The second myth is that 
Folsom diminished, and therefore fair use diminishes, the rights of the copyright owner.”).  
 162. See Campbell, 510 U.S. at 576; see also Oracle, 141 S. Ct. at 1183 (finding that the 
contemporary fair use factors are “similar to that used by Justice Story in Folsom”). 
 163.  See Reese, supra note 80, at 290–92. 
 164. See, e.g., Patterson, supra note 161, at 431; see also infra text accompanying notes 161–64. 
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1841 opinion in Folsom v. Marsh.165 The Folsom litigation came about when 
Jared Sparks and Charles Folsom, publishers of a twelve-volume set of George 
Washington’s papers,166 brought a copyright infringement action167 against Rev. 
Charles W. Upham and his publisher for allegedly duplicating a few hundred 
pages from the set in their much shorter, two-volume biography of Washington 
made for school libraries.168 A fair use defense was never raised in the 
litigation.169 However, the court in Folsom established what the Supreme Court 
later referred to as the doctrine of fair use, an exception to a copyright holder’s 
exclusive rights justified by copyright law’s overriding purpose of supporting 
cultural and intellectual development.170 

A core challenge Justice Story faced in this case was deciding how to assess 
the nature of George Washington’s letters, memos, and other documents, and 
then determining whether their nature made them more or less susceptible to 
Upham’s educational but unauthorized use. Given the “peculiar nature and 
character” of the issues presented in the case, Justice Story famously penned:  

it is not . . . easy to arrive at any satisfactory conclusion, or to lay down 
any general principles applicable to all cases. Patents and copyrights 
approach, nearer than any other class of cases . . . to what may be called 
the metaphysics of the law. . . .171 

Though clearly laced with humor, Justice Story’s preoccupations over the 
ontological complexities at the core of copyright law certainly linger today as 
courts seek to understand the proper scope of the fair use analysis. 

 
 165. Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C.D. Mass 1841) (No. 4,901); see Campbell, 510 
U.S. at 576–77. 
 166. Folsom, 9 F. Cas. at 345. 
 167. Id. As a joint copyright holder in the late Washington’s papers—along with Washington’s 
nephew, Justice Bushrod Washington and Chief Justice Marshall, who both sat on the U.S. Supreme 
Court with Justice Story at the time of the case—Sparks sought relief in the form of Upham’s profits, 
the surrender of remaining copies of the book, destruction of the printing plates, attorney’s fees, and an 
injunction against selling or otherwise disposing of any remaining copies. Reese, supra note 80, at 262, 
289. 
 168. See Reese, supra note 80, at 276–77.  
 169. Instead, the defense raised was the English common law fair abridgement doctrine, which 
permitted non-copyright holders to create condensed versions of published works under certain 
circumstances. See Reese, supra note 80, at 280–82. The court ultimately rejected this defense. See 
Folsom, 9 F. Cas. at 345, 347. 
 170. See Campbell, 510 U.S. at 576 (citing Folsom as a distillation of “the essence of law and 
methodology from earlier cases” into the judge-made fair use doctrine codified by the 1976 Copyright 
Act); Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 550 (1985) (citing Folsom as the 
earliest judicial recognition in United States courts of the fair use doctrine); see also Campbell, 510 U.S. 
at 575 (“From the infancy of copyright protection, some opportunity for fair use of copyrighted materials 
has been thought necessary to fulfill copyright’s very purpose, ‘[t]o promote the Progress of Science and 
useful Arts . . . .’” (quoting U.S. CONST., art. I, § 8, cl. 8)); Stewart v. Abend, 495 U.S. 207, 236 (1990) 
(“The fair use doctrine . . .  is an ‘equitable rule of reason,’ which ‘permits courts to avoid rigid 
application of the copyright statute when, on occasion, it would stifle the very creativity which that law 
is designed to foster.’” (internal citations omitted)). 
 171. Folsom, 9 F. Cas. at 344. 
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Justice Story explained that the test for whether an unauthorized but 
educational use infringes another’s copyright turns on “the nature and objects of 
the selections made [by the unauthorized user], the quantity and value of the 
materials used, and the degree in which the use may prejudice the sale, or 
diminish the profits, or supersede the objects, of the original work.”172 As he 
applied this framework to Upham’s unauthorized use of Sparks’s documents, 
Justice Story articulated each of the four contemporary fair use factors. To start, 
Justice Story suggested that the purpose and character of Upham’s copying from 
Sparks’s volume for use in school libraries would be, in the absence of the other 
factors, a “lawful and justifiable use.”173 But, the amount and substantiality of 
the work copied by Upham, in proportion to his work as a whole, outweighed 
that educational purpose. 174 The copied material amounted to more than one 
third of Upham’s work and unabashedly copied the documents “of most interest 
and value to the public.” 175 According to Justice Story, those key documents 
incorporated into Upham’s secondary work the “essential value” of the 
original.176 And, having copied the most important parts of Sparks’s work, the 
resulting effect on the market for the original work would be that “the plaintiff’s 
copyright be totally destroyed.”177 

In addition to these considerations, Justice Story’s analysis of the nature of 
the copyrighted work, or the second fair use factor, was also key to the outcome 
of the case.178 The Folsom opinion instructs that whether an unauthorized 
appropriation of another’s work is justifiable hinges on “not only quantity, but 
value” being appropriated: the “nature . . . of the selections made,” the “value of 
the materials used,” and “the degree in which the use may . . . supersede the 
objects, of the original work.”179  

 
 172. Id. at 348. 
 173. Id. at 349; cf. 17 U.S.C. § 107(1). 
 174. See Folsom, 9 F. Cas. at 349; cf. 17 U.S.C. § 107(3). 
 175. Folsom, 9 F. Cas. at 349. 
 176. Id. 
 177. Id.; cf. 17 U.S.C. § 107(4). 
 178. It is important to note that this view of Justice Story’s opinion is not universally shared. For 
one, the analysis of the nature of the Washington’s papers appears before the pronouncement of the test 
in the opinion. However, the application of the test following its pronouncement incorporates or 
presumes much of the discussion on the nature of Washington’s papers occurring earlier in the opinion. 
Other scholars, including Robert Kasunic, have argued that “Justice Story failed to consider what would 
later become the second fair use factor” because he did not look at the “contours and unique 
characteristics” of Washington’s papers and the incentives that might have caused Washington to write 
them in the first place. See Kasunic, supra note 158, at 534. However, as Justice Souter noted in 
Campbell, for Justice Story, the nature of a work in the fair use test involved much more than just looking 
at the characteristics of a work, but rather assessed the value of the works being appropriated, 
presumably to those who supported its creation. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 
586 (1994) (“The second statutory factor, ‘the nature of the copyrighted work,’ . . . draws on Justice 
Story’s expression, the ‘value of the materials used.’”). Judge Pierre Leval likewise locates the present-
day second factor in Justice Story’s opinion in Folsom. See Leval, supra note 29, at 1117. 
 179. Folsom, 9 F. Cas. at 348 (“Neither does it necessarily depend upon the quantity taken, 
whether it is an infringement of the copyright or not . . . . It is not only quantity, but value, that is always 
looked to.”). 



2021] FAIR USE AS CULTURAL APPROPRIATION 1409 

For Justice Story, the analysis of the nature of the work involved the 
relationships George Washington had to the documents he produced and to the 
publics who would ultimately use and value them. Justice Story suggested that 
Washington’s letters were, to some degree, an extension of his persona and 
genius; they “illustrat[ed] the life, the acts, and the character of Washington,” 
and were thus as singular as he was.180 But while they “show[ed] his style and 
his mode of constructing sentences, and his habits of composition,”181 they 
perhaps more importantly demonstrated Washington’s contributions to 
American culture and the intellectual networks of which he was a part.182 Thus, 
in assessing the “nature” and the “value” of the material copied, Justice Story 
took into account the relationship of the papers to their creator and their value to 
the creative sphere in which the papers circulated. 

Importantly, the nature of Washington’s papers—at least for the purpose of 
evaluating the justness of their unauthorized appropriation—had little to do with 
whether he intended for them to be published or even valued as “literary 
compositions.”183 Washington likely knew at the time he authored each 
document that he had generated something of expressive and intellectual value 
for those to whom the documents would circulate. Also, he continued to value 
them even after they had served their original, information-conveying function. 
As the court explained, their preservation and bequest by Washington 
demonstrated their nature as “a subject of value to himself and to his 
posterity.”184 Thus, even in the nascent stages of fair use in the United States, the 
nature of a work being copied—its mode of production, its relationships to 
existing intellectual and cultural networks, and its value to those networks—were 
key sites of inquiry for adjudicating the justness of an unauthorized use against 
the rights of the copyright holder. At the same time, the Folsom Court rejected 
methods for understanding the “nature” of a work which fixated on the work’s 
publication potential or level of creativity. 

Not all would agree with this reading of Folsom and the importance of the 
nature inquiry to the fair use analysis. Some commentators have taken particular 
issue with the way Justice Story accounts for the value of a creative work to the 
author. Professor Patterson, for example, argues that such a move incorporated 
into federal copyright law the notion that works could receive protection simply 
because the author exerted effort to create them and not because a copyright was 
needed to encourage their dissemination.185 A copyright system premised on 

 
 180. Id. at 349. 
 181. Id. at 346. 
 182. Perhaps this is most evident in Justice Story’s repeated mention of how Congress purchased 
the documents for $25,000 (roughly $500,000 in today’s dollars). See id. at 347. 
 183. Id. at 345–46. 
 184. Id. at 346 (“Even in compositions confessedly literary, the author may not intend, nay, often 
does not intend them for publication; and yet, no one on that account doubts his right of property therein, 
as a subject of value to himself and to his posterity.”). 
 185. See L. Ray Patterson, supra note 161, at 442, 451 (explaining that “Folsom’s legacy is that 
it made the claim that copyright is a natural law property right a part of copyright culture,” and describing 
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granting property rights to reward an author’s labor was not the intention of the 
drafters of the Intellectual Property Clause, who were more concerned with 
maintaining a robust public domain free of censorship.186 

But Justice Story’s inclusion of the nature of a work, and its value to the 
author and her creative networks, need not be read as only according undue 
private property interests to authors on account of their labor. Rather, exploring 
the nature of a work in the manner articulated by Justice Story in the fair use 
analysis may usefully show how a given unauthorized appropriation impedes 
creative progress.187 It might highlight, for example, the way unauthorized 
appropriation stifles the incentives to create and disseminate cultural expression. 
Or it may reveal how an appropriation violates protocols and norms necessary 
for creative production in some communities. As I explore in Part III, these 
concerns are particularly salient to Indigenous peoples and their cultural 
creativity, and they must be accounted for in the fair use analysis if copyright 
law is to promote the progress of science and the useful arts in all their diversity 
of forms and natures.  

However legitimate Justice Story’s underlying theory may have been from 
our contemporary vantage point, it is clear that the second fair use factor as 
originally articulated in Folsom included an analysis of how authors and the 
networks within which they operate understand and value the work they create.  

2. Subsequent Common-Law Development 
It took well over a century after Folsom for Congress to codify the doctrine 

of fair use as we know it today. Still, as Professor Reese points out, fair use was 
regularly relied on in copyright disputes in the intervening years.188 During those 
years, the fair use doctrine entered a period of somewhat erratic development.189 
In fact, in 1961, a Senate subcommittee study identified roughly eight factors 
that courts had been using to conduct fair use analyses, any of which could be 

 
Story’s conception of copyright as relying on the “natural law” concept known as “the sweat-of-the-
brow doctrine,” which was later rejected by the Supreme Court). 
 186. Id. at 445 (“The lesson the framers learned was that the natural law proprietary copyright 
prevented the development of the public domain and its return would undermine, if not destroy what its 
demise created. This explains why in 1841, the constitutional principle of copyright was that one is 
entitled to only a limited monopoly of material taken from the public domain and then only if its use 
benefits society.”); see also Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 351–55 (1991) 
(detailing the Constitution’s originality mandate and the constitutional flaws of the sweat-of-the-brow 
doctrine). 
 187. See infra Part III. 
 188. Professor Reese explains that a thirty-page chapter on fair use involving twenty five separate 
decisions on the doctrine was published in a copyright treatise in 1936. See Reese, supra note 80, at 291. 
 189. Professor Latman described the fair use doctrine in those intervening years as “not a 
predictable area of copyright law.” STAFF OF S. COMM. ON THE JUDICIARY, 86TH CONG., STUD. 
PREPARED FOR SUBCOMM. PATENTS, TRADEMARKS & COPYRIGHTS 14 (Comm. Print 1960) (written 
by Alan Latman). 
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determinative.190 Thus, it is quite remarkable that, less than a decade later, the 
House, Senate, and the Federal Court of Claims, citing that same study, were 
able to reduce the fair use doctrine to the four factors initially introduced by 
Justice Story.191 

Courts’ approaches to the “nature of the copyrighted work” factor in the 
fair use analysis during this time often intersected with other fair use factors. 
Courts used language like “[the] effect on the original work,” “the nature of the 
works involved,” or the “relative value” of the appropriated work in relation to 
the original work to describe their methodology.192 In some cases, courts would 
use this factor to compare the function of the original work to the copy to assess 
the level of actual or potential harm posed by an appropriation—such as whether 
making unauthorized copies effectively substituted for or competed with the 
original work or actually reduced demand for it.193 

An important line of cases that emerged in the early twentieth century relied 
on the nature inquiry as a potentially deciding factor. Courts of this era 
considered some works to be more susceptible to fair uses than others due to the 
purpose behind their creation, their methods of construction, or the value and 
importance of the work for future developments within certain creative and 
intellectual networks. Publications of “the arts and sciences,” for example—

 
 190. See id. at 15. Although the second fair use factor codified in the 1976 Act was not explicitly 
listed among the “primary” factors typically relied on by courts between 1841 and 1976, it often 
buttressed those factors. See Comment, Copyright Fair Use—Case Law and Legislation, 1969 DUKE 
L.J. 73, 88–92 (noting that the primary fair use factors included (1) whether the unauthorized use in 
question had or would result in diminution in demand for the original work, and (2) whether the nature 
of the unauthorized use advances the progress of the arts and sciences). 
 191. See H.R. REP. NO. 89-2237, at 58 (1966) (“These criteria have been stated in various ways, 
but essentially they can all be reduced to the four standards which were stated in the 1964 bill and have 
been adopted again in the committee’s amendment of section 107 . . . .”); see also Williams & Wilkins 
Co. v. United States, 203 Ct. Cl. 74, 88, 130 n.10 (1973), aff’d by an equally divided court, 420 U.S. 
376 (1975) (the majority and dissent agreeing that, while not binding on the courts, the four-factor test 
as described in the House Report, H.R. REP. NO. 90-83, at 29 (1967), was the state of the law governing 
fair use prior to the passage of the 1976 Copyright Act, but disagreeing on the application of the factors 
to photocopying of medical journal articles by the National Institutes of Health). 
 192. See Saul Cohen, Fair Use in the Law of Copyright, 6 COPYRIGHT L. SYMP. 43, 53 (1953). 
 193. See id. at 63, 67. Note that determinations about whether a copy can substitute or compete 
with the original are now addressed by the fourth fair use factor. See 17 U.S.C. § 107(4). In some pre-
1976 Copyright Act cases, whether or not a copy could count as a substitute for the original appears to 
have been based in part on whether the copy was in the same aesthetic form (such as, literary text vs. 
musical composition) as the original. For example, the Eastern District of Wisconsin dismissed a claim 
that the Green Bay Packer’s fight song had been infringed when the Saturday Evening Post printed its 
chorus in its newsmagazine. Karll v. Curtis Publ’g Co., 39 F. Supp. 836, 837–38 (E.D. Wis. 1941). The 
court found that the Post’s use was fair, owing in part to the fact that the article had no accompanying 
music, and therefore did not complete with the song or diminish its value by being published. Id.; see 
also Broadway Music Corp. v. F-R Publ’g Corp., 31 F. Supp. 817, 818 (S.D.N.Y. 1940) (holding that 
printing the lyrics to a copyrighted song in an obituary that a deceased Broadway actress had previously 
sung was a fair use of the song, because there was significant doubt that the published portion “could be 
used for plaintiff’s copyrighted song”); Kennedy v. McTammany, 33 F. 584 , 584–85 (C.C.D. Mass. 
1888) (distinguishing piano rolls and sheet music, finding that they served different functional purposes 
and thus a piano roll did not infringe a copyright in sheet music). 
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works circulated “not only for their own pecuniary profit, but for the 
advancement of science”—were just the sort of works for which fair use 
existed.194 One variant on this logic looked to the “nature of the [copyrighted] 
materials” to determine “whether their distribution would serve the public 
interest in the free dissemination of information and whether their preparation 
requires some use of prior materials dealing with the same subject matter.”195 
These courts examined how the particular appropriation at issue would either 
hamper or further the kinds of relations and modes of intellectual production that 
existed within a particular creative field. For example, in a case involving the 
unauthorized appropriation of biographical writing on Howard Hughes, the court 
looked at what was “reasonable and customary” among biographers to determine 
the appropriation’s fairness, noting that it was common for biographers “to refer 
to and utilize earlier works dealing with the subject of the work and occasionally 
to quote directly from such works.”196 Other courts relied on the nature of the 
work to suggest that if an appropriation actually furthered the goals of the 
original work’s authors, it would tend to favor fair use.197 

Despite its marginalized status in fair use cases today, the “nature” of a 
copyrighted work played a significant role in the fair use analysis at common 
law. Courts looked to this factor to reveal formal differences between an original 
work and unauthorized copies, to discuss the necessity of freely disseminating 
the work to serve public purposes, and as a support for the other fair use factors. 
But its evolution certainly did not diminish its importance. Indeed, these cases 
show that inquiring into the aesthetic form of a creative work and its function 
and intellectual value within its creative networks remained integral to the nature 
inquiry. 

C. Codification of the Second Fair Use Factor 
There is relatively little written about why Congress ultimately included the 

“nature of the copyrighted work” in the fair use provision of the 1976 Copyright 
Revision Act. And yet, the available House and Senate subcommittee reports 
suggest that Congress found this factor to be integral to the fair use doctrine at 
the time of the Copyright Revision Act’s passage. As I discuss below, these 
subcommittee reports reveal that Congress intended to maintain the fair use 

 
 194. See Greenbie v. Noble, 151 F. Supp. 45, 67–68 (S.D.N.Y. 1957) (arguing that for works in 
the “arts and sciences,” “publication is given out as a development in the way of progress, and, to a 
certain extent, by common consent, including the implied consent of the first publisher, others interested 
in advancing the same art or science may commence where the prior author stopped” (quoting Sampson 
& Murdock Co. v. Seaver-Radford Co., 140 F. 539, 541 (1st Cir. 1905))); see also Cohen, supra note 
192, at 67 (theorizing that fair use would be more broadly available for scholarly works than for 
commercial publications due to difference in their natures). 
 195. See Rosemont Enters., Inc. v. Random House, Inc., 366 F.2d 303, 307 (2d Cir. 1966). 
 196. Id. at 307–09. 
 197. Williams & Wilkins Co. v. United States, 203 Ct. Cl. 74, 99 (1973), aff’d by an equally 
divided court, 420 U.S. 376 (1975) (finding that for authors of medical articles, the dissemination of 
their work by unauthorized photocopying was favorable as it advanced science and knowledge). 
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framework as it existed at common law while considering technological issues 
pertinent to the era. 

Codifying the fair use doctrine involved decades of complex negotiation. 
A major overhaul of the copyright law passed in 1909, but Congress could not 
garner sufficient agreement on the scope of a fair use provision to include one 
into statutory law.198 From the 1920s to the 1940s, numerous fair use amendment 
bills were introduced but were never passed.199 Ultimately, the Supreme Court’s 
4-4 split over the fairness of the National Institutes of Health’s unauthorized 
photocopying of medical journal articles appears to have increased the urgency 
of codifying the fair use doctrine.200  

For roughly a decade, the House and Senate subcommittees debated what 
factors, if any, should be included in the new fair use provision. In early versions 
of the 1976 Copyright Revision Act, the House of Representatives inserted a 
much more abbreviated fair use provision, containing one straightforward line: 
“the fair use of a copyrighted work is not an infringement of copyright.”201 But 
after receiving significant criticism for its bare-bones approach, Congress instead 
sought to codify specific factors that could provide both courts and the public a 
rubric for making everyday decisions about the use of copyrighted works.202 
Instead of developing its own fair use factors based on its contemporary policy 
priorities, the congressional subcommittees who drafted the provision made clear 
in their reports that the 1976 Act restated the judicially created principle of fair 
use while not changing, freezing, narrowing nor enlarging it in any way.203  Thus, 

 
 198. See STAFF OF S. COMM. ON THE JUDICIARY, 86TH CONG., supra note 189, at 6. 
 199. See id. at 18–24. Congress failed to pass bills that would have characterized fair use as 
(1924) a set of specific exceptions, such as for “study, research, criticism, or review,” “[p]ermanently 
exhibited works of art,” and “[s]hort passages from published literary works . . . intended for school 
use”; (1931) a blanked exception for “fair use of quotations from copyright matter,” (1932) fair use of 
quotations, if “credit [is] given to the [copyright owner]”; (1935) charitable, religious, or educational 
performances of works and the “incidental and not reasonably avoidable inclusion” of copyrighted 
works in motion pictures or broadcasts of “current events”; (1936) fair use of quotations, performances 
for charitable purposes, and publication of photographs “as an item of public or general interest in the 
dissemination of news.” Id. at 18–20. 
 200. See Williams & Wilkins Co. v. United States, 420 U.S. 376 (1975).  This urgency is perhaps 
ironic, as both the majority and the dissent in that case actually agreed on the specific criteria for the fair 
use test. See id.; see also DAVID L. LANGE & H. JEFFERSON POWELL, NO LAW: INTELLECTUAL 
PROPERTY IN THE IMAGE OF AN ABSOLUTE FIRST AMENDMENT 51 (2009) (“Congress had already 
determined to codify the fair use doctrine when the decision in Williams & Wilkins was announced.  But 
its interest was now heightened by the cries of fear and outrage from the copyright industries, who 
warned that fair use might play a new and dangerous role as sophisticated copying technologies came 
into their own.”). 
 201. H.R. REP. NO. 89-2237, at 59 (1966). 
 202. See id. 
 203. Id. at 61 (“Section 107, as revised by the committee, is intended to restate the present judicial 
doctrine of fair use, not to change, narrow, or enlarge it in any way.”). The committees also recognized 
that the fair use factors “are necessarily subject to qualifications,” as they “must be applied in 
combination with the circumstances pertaining to other criteria, and because new conditions arising in 
the future may alter the balance of equities.” Id. Exactly what other criteria might be added to the fair 
use analysis was not made explicit by the committee. A nearly identical statement was made by the 
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Congress likely presumed that the common law fair use doctrine’s focus on 
assessing the mode of creation of a work, its function within its creative 
networks, and its creative or intellectual value to those networks previously 
undertaken by courts would continue on under the new statute. 

While asserting that the new fair use provision was merely a restatement of 
the common law fair use doctrine, the House and Senate subcommittees that 
drafted the second fair use factor also provided some limited commentary on 
ways it might be used. The subcommittees explained that the second factor could 
shed light on both (1) the character of the work being copied and (2) its 
availability to the public.204 It is important to note, however, that these comments 
were made in response to very narrow debates about fair use in the classroom 
and were unlikely to have been intended as a limitation on what the “nature” 
factor could embody.205 

To elucidate what they meant by the “character” of a work, the 
subcommittees used an example of a teacher making copies of two different 
kinds of work for their classroom: “[A] news article from the daily press would 
be judged differently [under the second factor] from a full orchestral score of a 
musical composition.”206 To explain this distinction, the subcommittees posited 
that “by their nature” musical compositions, dramas, and movies, are “intended 
for performance or public exhibition,” while newspaper articles contain material 
that is “of current interest to supplement and update the students’ textbooks.”207 
While concrete, the distinction the subcommittees attempted to draw regarding 
the nature of these two kinds of works did little to clarify what method or 
standard, if any, courts were to use for the second factor.208 

 
Senate committee, along with this proviso: “It should be emphasized again that . . . there is no purpose 
of either freezing or changing the doctrine.” S. REP. NO. 93-983, at 115 (1974). 
 204.  H.R. REP. NO. 89-2237, at 63 (1966); S. REP. NO. 93-983, at 117 (1974). 
 205. See H.R. REP. NO. 90-83, at 30–32 (1967); S. REP. NO. 93-983, at 117 (1975). The House 
and Senate subcommittee reports are virtually identical in their rationales for the second fair use factor. 
The focus on educational fair uses was in response to both the 1975 Supreme Court decision in Williams 
& Wilkins Co. v. United States, 420 U.S. 376 (1975), and several subsequent hearings featuring heated 
debates between educators and the educational publishing industry. See generally H.R. Rep. No. 89-
2237 (1966) (describing the arguments made by educators and publishers for and against an educational 
copying exemption in the fair use doctrine, respectively). 
 206. H.R. REP. NO. 89-2237, at 63 (1966); S. REP. NO. 93-983, at 117 (1974). 
 207. H.R. REP. NO. 89-2237, at 63 (1966); S. REP. NO. 93-983, at 117 (1974). 
 208. For example, is the second factor supposed to assess the amount appropriated from the 
original work (one article in a newspaper vs. the score of an entire symphony)? See H.R. REP. NO. 89-
2237, at 63 (1966); S. REP. NO. 93-983, at 117 (1974). This kind of question is already captured in the 
third fair use factor. See 17 U.S.C. § 107(3) (“amount and substantiality of the portion used in relation 
to the copyrighted work as a whole.”). Or is the second fair use factor supposed to focus on the functional 
aspects of the works (a purely aesthetic creation to be enjoyed and contemplated vs. a literal depiction 
of the facts of the day to inform the public)? If it is the latter, how would these differences be weighed, 
given that Justice Story in Folsom seemed to reject any distinction between “literature” or creative 
writing and the more factual, utilitarian writing contained in George Washington’s papers? See supra 
Part II.A.1. Neither interpretation seems completely satisfying. 
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In addition to the orchestral score vs. newspaper article distinction, the 
subcommittees provided two other distinctions relevant to assessing the “nature 
of the copyrighted work.” One distinction looked at the extent to which a copy 
takes the same form as the original, mirroring the existing common law.209 
Another looked at whether an original work is “out of print,” as this may justify 
fair use in some cases, unless the author intentionally chose not to publish the 
work.210 This distinction has since been subsumed under the fourth factor.211  
Neither of these distinctions shed any additional light on what should be 
encompassed by the second fair use factor. Thus, perhaps the primary takeaway 
from a contemporary reading of the legislative history of the 1976 Copyright 
Revision Act is that, as Robert Kasunic has pointed out, Congress left significant 
room in its construction and interpretation of the second fair use factor for a host 
of potential inquiries.212 

D. Contemporary Interpretations 
Notwithstanding the potential Congress left for a broad range of inquiries 

under the second fair use factor, federal courts have used its analytical power 
sparingly. This may owe in large part to the way it was first articulated in Harper 
& Row v. Nation Enterprises. The Supreme Court in that case recognized two 
basic distinctions on which the “nature” of a work might rest: (1) whether the 
work is published or unpublished, and (2) whether a work is creative (“fictional”) 
or factual.213 As I explain below, these distinctions have been significantly 
narrowed by Congress and lower courts, effectively hollowing out the second 
factor. 

In Harper & Row, the Court considered whether the news magazine The 
Nation fairly used Gerald Ford’s then unpublished memoir, A Time to Heal, 
when it reproduced portions having to do with Ford’s pardon of Richard Nixon 
in a “scoop” of the book.214 The courts below had taken distinct approaches in 
applying the second factor. The Southern District of New York analyzed the 
nature of Ford’s memoir by looking only to its publication status, noting that the 
manuscript was soon-to-be-published and, therefore, was generally protected 
against unauthorized pre-publication uses.215 On review, the Second Circuit 
rejected that approach and instead looked to the proportion of factual content 

 
 209. See H.R. REP. NO. 89-2237, at 63 (1966); S. REP. NO. 93-983, at 117 (1974); see also supra 
note 193 and accompanying text. 
 210. H.R. REP. NO. 89-2237, at 63 (1966); S. REP. NO. 93-983, at 117 (1974). 
 211. See supra Part II.A and accompanying notes. 
 212. See Kasunic, supra note 158, at 562–64. According to Kasunic courts might thus look to the 
characteristics of the original work, how it is used and consumed, the target markets for the work, and 
the intended manner of exploitation. See id. 
 213. See Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 594–95 (1985). 
 214. Id. at 542. 
 215. See Harper & Row Publishers, Inc. v. Nation Enters., 557 F. Supp. 1067, 1072 (S.D.N.Y. 
1983), aff’d, 779 F.2d 35 (2d Cir. 1985). 
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contained in the work.216 Examining the content of Ford’s memoir, the Second 
Circuit majority noted that because facts are not copyrightable, fact-laden 
historical works like memoirs are generally accorded thinner copyright 
protection.217 Ford’s memoir was thus more susceptible to fair use.218 

The Supreme Court seemingly found both the District Court and Second 
Circuit’s inquiries worthwhile under the second factor, and proceeded to provide 
further guidance on both.219 First, the Court explained that the unpublished status 
of a work was “a critical element of its ‘nature’”220 and that an author’s interests 
in “confidentiality and creative control” prior to publication would generally 
outweigh other fair use considerations.221 The special treatment of unpublished 
works in the statutory fair use analysis was necessary because, prior to the 
Copyright Revision Act, unpublished works had not been protected 
automatically by federal copyright law.222 By distinguishing unpublished works 
from published ones in the fair use analysis, the Court hoped to embed values 
previously embodied by the common law right of first publication, such as an 
author’s pre-publication interest in deciding “whether and in what form to release 
his work.”223    

Following the Court’s adoption of the published-unpublished distinction in 
Harper & Row, subsequent lower court opinions placed “special emphasis on 
the unpublished nature” of a work for at least a short period of time, when such 
work was appropriated without the copyright owner’s permission.224 But this 
approach produced a number of anomalies, such as a biographer becoming 
subject to a copyright infringement suit for drawing quotes from a major literary 
figure’s papers that had been donated to publicly accessible archive.225 Shortly 

 
 216. See Harper & Row Publishers, Inc. v. Nation Enters., 723 F.2d 195, 208–09 (2d Cir. 1983). 
 217. Id. 
 218. Id. 
 219. Harper & Row, 471 U.S. at 563, 569 (concluding that the Second Circuit’s review of the 
District Court’s second factor analysis erred, inter alia, in that it “overlook[ed] the unpublished nature 
of the work” as the District Court below had done while adopting the logic of the Second Circuit on the 
facticity of the work as being an important point of analysis). 
 220. Id. at 564. This also reflects an important aspect of common-law copyright jurisprudence, 
the right of first publication, that was incorporated into the 1976 Act in various ways.  
 221. Id. (“A use that so clearly infringes the copyright holder’s interests in confidentiality and 
creative control is difficult to characterize as ‘fair.’”). 
 222. See Jake Linford, A Second Look at the Right of First Publication, 58 J. COPYRIGHT SOC’Y 
U.S.A. 585, 589–92 (2010) (describing the bifurcation of copyright into common-law and statutory 
regimes prior to the 1976 Copyright Revision Act). 
 223. Harper & Row, 471 U.S. at 552–53. 
 224. See, e.g., Salinger v. Random House, Inc., 811 F.2d 90, 96 (2d Cir. 1987) (“Following the 
Supreme Court’s approach in Harper & Row, we place special emphasis on the unpublished nature of 
Salinger’s letters . . . .”); New Era Publ’ns Int’l v. Henry Holt & Co., 873 F.2d 576, 583 (2d Cir. 1989) 
(upholding the “strong presumption against fair use of unpublished work”). But, note the concurrence 
of Oakes, C.J., New Era Publ’ns Intern., 873 F.2d at 593, arguing that both Second Circuit precedent 
and Harper & Row did not create a bright line rule against fair use of unpublished materials. 
 225. See Salinger, 811 F.2d at 93, 99–100 (noting that the biographer obtained the copyrighted 
letters from various libraries including that of the University of Texas, a public university, and that such 
use of those materials did not constitute fair use). 
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after the Harper & Row decision, Congress cast doubt on the published-
unpublished distinction when it passed an amendment to the Copyright Act’s fair 
use provision, clarifying that the unpublished status of a work “shall not itself 
bar a finding of fair use.”226 While still material to the second factor analysis, 
publication status would no longer be a deciding factor in fair use cases.227  

The Harper & Row Court’s second distinction, whether the copyrighted 
material is creative or factual in nature, has survived much longer. In assessing 
the nature of the Ford memoir, the Supreme Court began by observing that “[t]he 
law generally recognizes a greater need to disseminate factual works than works 
of fiction or fantasy.”228 Still, when analyzing Ford’s work, the Court resisted 
relying on categorical characterizations like “factual” or “creative.”229 While it 
characterized the memoir as “an unpublished historical narrative or 
autobiography,” the Court’s assessment of the book’s nature focused on the 
author’s craftsmanship—the “inseparab[ility]” of Ford’s expressions from the 
facts, his “portraits of public figures”—and the cultural power that craftsmanship 
conveyed to the audience.230 

The Court further refined the factual-nature assessment of the second fair 
use factor in Campbell v. Acuff-Rose Music. There, the Court was asked to 
determine whether the hip-hop group 2 Live Crew’s parody of Roy Orbison’s 
song, Pretty Woman, qualified as a fair use. 231 The Court framed its inquiry into 
the “nature” of Pretty Woman as an assessment of how “close[] to the core” of 
copyright the original work might be.232 Without providing guidance on its 
methodology, the Court strung together a list of distinctions it had drawn 
between different types of works in prior fair use cases: “fictional works,” “soon-
to-be-published memoirs,” “motion pictures,” and “creative works,” the Court 
suggested, would require more compelling support from the other fair use factors 
than “factual works,” “published speeches,” “news broadcasts,” and “factual 
compilations” for a claim of fair use by an unauthorized appropriator to be 
successful. In applying its framework to the case at hand, the Court held simply 
that Pretty Woman was the kind of expressive work copyright was designed to 
protect, but that its expressive nature was ultimately of little consequence in an 
instance of parody—which the Court argued generally requires appropriation 
from an original, expressive work to carry out its special kind of criticism and 
commentary.233 Thus, the second factor analysis adopted by the Court in 
Campbell at most increases reliance on the other fair use factors, but does little 

 
 226. Act of Oct. 24, 1992, Pub. L. No. 102–492, 106 Stat. 3145 (codified as amended at 17 U.S.C. 
§ 107). 
 227. See Linford, supra note 222. 
 228. Harper & Row, 471 U.S. at 563. 
 229. See id. 
 230. Id. 
 231. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 571–72 (1994). 
 232. Id. at 586; accord Google LLC v. Oracle, Inc., 141 S. Ct. 1183, 1202 (2021). 
 233. See id. at 583, 579, 586. 
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to inform courts about what aspects of the “nature” of a work might foreclose 
unauthorized uses. 

Courts have subsequently reduced considerations over the “need to 
disseminate factual works” in Harper & Row and the protection of works that 
are at the “core of” copyright in Campbell to a binary question of whether the 
appropriated work is “creative” or “factual.”234 In contemporary practice, courts 
have been reluctant to permit unauthorized appropriation when a work is more 
“creative” than “factual.”235 Still, these cases reveal the inherent subjectivity of 
the factual-creative distinction as courts often must either exert their own 
creativity to find a work is non-factual, or simply dismiss the utility of the second 
factor altogether.236 

 
 234. Harper & Row, 471 U.S. at 563; Campbell, 510 U.S. at 586. See also Oracle, 141 S. Ct. at 
1197 (describing the current fair use doctrine as affording stronger copyright protection “where the 
copyrighted material is fiction, not fact, where it consists of a motion picture rather than a news 
broadcast, or where it serves an artistic rather than a utilitarian function.”). As Professor Beebe 
summarized it, “[a]ccording to this framework, creative works ‘of fiction or fantasy’ stand at the core of 
copyright protection, making a finding of their fair use less likely, while factual works stand at the 
periphery, making a finding of their fair use more likely.” Beebe, supra note 143, at 611. 
 235. Professor Beebe’s initial study of copyright cases confirmed that in instances where a work 
was determined to be more creative than factual, only 34.1% of those cases resulted in a finding of fair 
use. On the other hand, when the work in question was factual in nature, the court found fair use 54.0% 
of the time. See Beebe, supra note 143 at 611.  Subsequent analysis by Professor Beebe has shown that 
whether a work is creative or factual has a statistically significant correlation with the outcome of the 
case. See Barton Beebe, An Empirical Study of U.S. Copyright Fair Use Opinions Updated, 1978-2019, 
10 N.Y.U. J. INTELL. PROP. & ENT. L. 1, 31 (2020). 
 236. See, e.g., Soc’y of Holy Transfiguration Monastery, Inc. v. Gregory, 689 F.3d 29, 62 (1st 
Cir. 2012) (holding that an English translation of ancient Greek texts “reflected creativity, imagination, 
and originality in their language, structure, word choice, and overall textual translation” and were thus 
“closer to the creative end of the copyright spectrum” and therefore less susceptible to fair use); Rogers 
v. Koons, 960 F.2d 301, 310 (2d Cir. 1992) (holding that a photograph of a husband and wife holding a 
litter of puppies, reproduced without permission by a sculptor, was “creative and imaginative” and 
“[closer to] fiction” than being “based on facts,” which therefore “militates against a finding of fair 
use”); Murphy v. Millennium Radio Grp. LLC, 650 F.3d 295, 309 (3d Cir. 2011) (holding that a partially 
nude photograph of two radio personalities used by a radio station on its website was “more creative 
expression than factual work,” which weighed against fair use); Brammer v. Violent Hues Prods., LLC, 
922 F.3d 255, 266–67 (4th Cir. 2019) (holding that a stock photograph of a street scene had relatively 
“thick” rather than “thin[]” rights owning to creative choices such as “lighting, camera angle, depth of 
field, and selection of foreground and background elements” (quoting Rentmeester v. Nike, Inc., 883 
F.3d 1111, 1120–21 (9th Cir. 2018))); Brownmark Films, LLC v. Comedy Partners, 682 F.3d 687, 693 
(7th Cir. 2012) (holding that an online video parodied by the TV show South Park was “creative and 
expressive” in nature and thus “within the core of copyright protection,” yet still susceptible to a fair use 
defense); Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1270 (11th Cir. 2014) (holding that course 
materials copied to a university website that contained “evaluative, analytical, or subjectively descriptive 
material that surpasses the bare facts necessary to communicate information, or derives from the author’s 
experiences or opinions” were more creative than factual, which typically weighs against fair use); 
Authors Guild v. Google, Inc., 804 F.3d 202, 220 (2d Cir. 2015) (noting that “[w]hile each of the three 
Plaintiffs’ books in this case is factual, we do not consider that as a boost to Google’s claim of fair use”); 
W. Publ’g Co. v. Mead Data Cent., Inc., 616 F. Supp. 1571, 1580 (D. Minn. 1985) (holding that the 
pagination and organization of a law reporter, while not the kind of original work generally accorded 
higher protection, nonetheless did not weigh in favor of fair use). 
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E. Why the Current Distinctions Fail  
It isn’t yet clear why the now-forgotten second factor has failed to develop 

beyond the published-unpublished and factual-creative distinctions since its 
codification. It may be that few instances of copyright infringement have been 
litigated involving works that, by nature, should not be susceptible to 
unauthorized uses. Whatever the case, as Indigenous and other marginalized 
groups begin to assert their rights to cultural creativity, the current fair use test 
will likely be of little benefit to judges who must decide the fairness of complex 
cultural appropriations. 

The inadequacy of the second factor has already been seen in the case of 
sacred religious works that have been used without permission.  For example, in 
Religious Technology Center v. Lerma, the district court hearing the case 
struggled to identify the “nature” of the Church of Scientology’s Advanced 
Technology documents after the Washington Post claimed in an infringement 
suit that its copying and proposed publication of the documents was a fair use.237 
The Southern District of California and the Second Circuit had reached opposite 
conclusions about the nature of the very same works.238 Ultimately, the court 
looked to the Church’s understanding contained in its historical records and 
found the “nature” of the documents to be factual, supporting the Washington 
Post’s fair use defense.239 

Other cases have turned out the opposite way. In Worldwide Church of God 
v. Philadelphia Church of God, one church had appropriated and published a 
racially intolerant religious book owned by another without the latter’s 
permission (the church had attempted to use the work’s copyright to keep it out 
of the public eye). As with Lerma, the District Court in Worldwide Church also 
struggled with the factual-creative distinction. The court reasoned that the book 
might appear “‘factual’ by readers who share [the author’s] religious beliefs,” 
but ultimately held that “the creativity, imagination and originality embodied in 
[the book] tilt the scale against fair use.”240 As these cases demonstrate, sacred 
or spiritual works are often left in appropriation limbo as judges try to figure out 
their proximity to copyright’s “core” by attempting to compare them to genres 
that they believe are inherently “factual” or “creative.”241 

The ambivalence of the forgoing opinions raises serious doubts that the 
current second factor analysis could fairly weigh the specific harms 
appropriation causes to Indigenous creators against the public interest. For 
example, how would a court classify the expression of a tribe’s origination story 

 
 237. Religious Tech. Ctr. v. Lerma, 897 F. Supp. 260, 264 (E.D. Va. 1995); accord Religious 
Tech. Ctr. v. Lerma, 908 F. Supp. 1362, 1366–67 (E.D. Va. 1995). 
 238. Id. 
 239. See id. 
 240. Worldwide Church of God v. Phila. Church of God, Inc., 227 F.3d 1110, 1118 (9th Cir. 
2000). 
 241. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586 (1994) (holding thatit will be 
more difficult to establish fair use for works that are closer to the “core” of copyright); supra Part II.C.  
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by a tribal elder?  As more creative or more factual?  And which way should 
such a determination weigh, particularly if Tribal protocols or community norms 
heavily restrict who can create such expressions and how they circulate? To 
better address such ambiguities in the case of sacred works, the “nature” inquiry 
should do much more. 

In his Second Circuit opinion in Author’s Guild, a 2015 case deciding 
whether Google Books’ “snippets view” feature could be  considered a fair use 
of millions of copyrighted books, Judge Pierre Leval cast significant doubt on 
the second fair use factor’s continuing relevance, holding that the factual nature 
of a work “should not imply that others may freely copy it.”242 Then, in a 2018 
opinion he went so far as to say that the second factor is only relevant when 
considering the first fair use factor’s “transformative use” test243—rejecting it as 
an independent source of analysis. The second fair use factor, at least in the 
Second Circuit,244 has been all but written out of the Copyright Act. 

And yet, the forgotten factor has received renewed prominence in the 
Supreme Court’s most recent exposition of the fair use doctrine.  In Google LLC 
v. Oracle, Inc., the Court was tasked with determining whether Google’s copying 
of a portion Oracle’s Java API code was a fair use.245 The court relied on the 
second fair use factor to show that the copied code functioned differently than 
other kinds of computer code within the broader programming environment.246  
Because the code in question was not intended to be innovative, but instead 
provided programmers a well-known package of commands organized in a 
familiar way, the Court found it did not merit the same level of protection from 
unauthorized appropriation afforded to other kinds of code protected by the 
Copyright Act.247 Thus, the Court fell back on the factual-creative distinction 
previously established in Campbell to support its holding that Google’s 
unauthorized use of Oracle’s code was fair.248 

*  *  * 
While Justice Story originally framed the inquiry into the nature of a work 

as one analyzing the value of a work within its creative or intellectual milieu, 

 
 242. Authors Guild v. Google, Inc., 804 F.3d 202, 220 (2d Cir. 2015). 
 243. See Capitol Recs. v. ReDigi Inc., 910 F.3d 649, 661–62 (2d Cir. 2018) (“Except to the extent 
that the nature of the copyrighted work is necessarily considered alongside the character and purpose of 
the secondary use in deciding whether the secondary use has a transformative purpose, it rarely, by itself, 
furnishes any substantial reasoning for favoring or disfavoring fair use.”). 
 244. See id. At least one court since Author’s Guild has found the second fair use factor still open 
to new considerations, moving beyond the published-unpublished and creative-factual distinctions into 
questions about the function of a work. See Am. Soc’y for Testing & Materials v. Public.Resource.Org, 
896 F.3d 437, 451 (D.C. Cir. 2018) (“Courts often reduce this inquiry to the question of whether the 
work is factual or fictional . . . . But, of course, the factual or fictional nature of a work is just one 
heuristic for assessing whether the work ‘falls within the core . . . of copyright’s protective purposes.’” 
(quoting Campbell, 510 U.S. at 586)). 
 245. 141 S. Ct. 1183, 1190–94. 
 246. Id. at 1202. 
 247. Id. 
 248. Id. 
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subsequent articulations of the factor, including by Congress, have left the factor 
open to numerous interpretations. And yet, the Supreme Court has in recent years 
seemingly limited the factor to two narrow distinctions—its publication status 
and its level of facticity. The result is that the current fair use analysis has little 
space in its current form to address the unique harms cultural appropriations pose 
to the creativity of Indigenous and other marginalized communities. 

III. 
REHABILITATING THE FORGOTTEN FACTOR 

If the purpose of American copyright law is to incentivize production of 
culture as that term has evolved over time, how might we rehabilitate fair use in 
a way that accomplishes this goal without enabling the patterns of settler-colonial 
cultural appropriation identified in Part I within our copyright jurisprudence? As 
Part II revealed, the portion of the fair use analysis that was supposed to shed 
light on the impact of appropriation by looking at the particular nature of the 
work being appropriated has been all but written out of the Copyright Act by 
some courts or greatly narrowed in others. This is deeply problematic for all 
creators, but particularly for creators of Indigenous cultural works. In this 
Section, I propose a rehabilitation of the second fair use factor, reconceptualizing 
it in a way that gives “nature” its due meaning. 

At the outset, I acknowledge that there may be other ways to reorient the 
fair use doctrine to combat cultural appropriations without transforming the 
second factor. Congress did not limit the fair use analysis to just those factors 
included in the Copyright Act’s section 107.249 Indeed, Congress left the 
possibility of adding additional factors open to courts applying the fair use 
doctrine,250 and commentators have taken this leeway to propose numerous 
alternative factors.251 A new fair use factor that evaluates an unauthorized use of 
Indigenous culture in terms of its effects on the community that produced it may 
certainly make fair use more responsive to the interests of Indigenous groups.  

But the underlying problem is not that Indigenous peoples’ (or any other 
group’s) cultural products are incommensurable with the underlying concept of 
fair use and, therefore, should be relegated to some alternative universe of 

 
 249. Section 107 reads, in pertinent part, “In determining whether the use made of a work in any 
particular case is a fair use the factors to be considered shall include—,” 17 U.S.C. § 107 (emphasis 
added). 
 250. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 560 (1985) (“The factors 
enumerated in the section are not meant to be exclusive . . . .”). In discussing its formulation of § 107 of 
the Copyright Act, the House of Representatives explained, “Beyond a very broad statutory explanation 
of what fair use is and some of the criteria applicable to it, the courts must be free to adapt the doctrine 
to particular situations on a case-by-case basis.” H.R. REP. NO. 94-1476, at 66 (1976). 
 251. Pamela Samuelson aggregated many of these proposed factors in Unbundling Fair Uses, 77 
FORDHAM L. REV. 2537, 2540–41 (2009), including “likelihood of market failure, the plaintiff’s 
rationale for insisting that the use must be licensed, chilling effects on free speech, chilling effects on 
innovation, the impact of network effects, whether the defendant’s use was reasonable and customary 
in her field of endeavor, how ‘old’ the work is, distributive values, and even the fairness of the use.” 
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analysis. Indigenous peoples, after all, make sculptures, hip hop albums, poetry, 
building blueprints, and feature films—works that fit easily within copyright’s 
landscape. Rather, the fundamental problem is that fair use currently fails to 
account for the ontological diversity of culture being produced in the United 
States today, instead privileging European-descended cultural forms and their 
creative environments. Copyright must respond and evolve as it has in the past, 
even if this means disrupting the settled expectations of our established creative-
industrial complexes.  

Thus, this Section advocates for letting the second factor do the work for 
which it was historically designed but which it has never fully realized. Part III.A 
begins by reviewing applicable commentary on the second fair use factor. Part 
III.B then proposes how the second fair use factor might be rehabilitated to better 
address the needs of Indigenous peoples. After Part III.C makes some brief notes 
on how this rehabilitated factor might be implemented, Part III.D concludes by 
applying it to the case studies discussed in Part I.  

A. Commentary on the Forgotten Factor 
Scholarly commentary has begun to develop alternative approaches to the 

second fair use factor. Some advocate for drawing on the second factor to assess 
the effects of an unauthorized use on creative production.252 Others suggest using 
the second fair use factor to inquire about the fair user’s engagement with 
Indigenous peoples’ laws and protocols.253 These approaches inform my 
proposal for a rehabilitated second factor in the following Section. 

1. Using “Nature” to Assess Effects on Creative Production 
Roughly twenty years before Judge Leval penned the Second Circuit’s 

Authors Guild opinion, his formulation of the second factor seemed full of 
analytical possibilities, some of which have yet to be fully explored. At that time, 
the second factor had been “only superficially discussed and little understood,” 
and merited much deeper consideration than the bright-line rules regarding 
publication status and facticity courts adopted post-Harper & Row.254 In an 
article extensively cited by the Supreme Court in Campbell,255 Judge Leval 
argued that the primary focus of the second factor should be on “protecting the 
incentives of authorship” including “protect[ing] the reasonable expectations of 
one who engages in the kinds of creation/authorship that copyright seeks to 
encourage,”256 while also providing space for authors to “practice the craft in the 
privacy of the laboratory” without running the risk of premature critique.257 

 
 252. See, e.g., Leval, supra note 29, at 1116–22.  
 253. See discussion infra Part III.A.2. 
 254. See Leval, supra note 29, at 1116. 
 255. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 576–92 (1994). 
 256. Leval, supra note 29, at 1116, 1122. 
 257. Id. at 1121. The latter consideration has been curtailed in some ways by Congress, as 
discussed in Part II.D.1. 
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For Judge Leval, there were two analytical questions the second fair use 
factor was supposed to help answer. The first was whether the original work “is 
the type of material that copyright was designed to stimulate,” and the second, 
whether the unauthorized appropriation of a work “would interfere significantly 
with the original author’s entitlements.”258 The type of work was key to his 
framework, as those works considered to be “creative endeavor[s] for the public 
edification” should be afforded greater protection from unauthorized uses than 
those that “are, at best, incidental beneficiaries.”259 Thus, works “created for 
publication”—works “of the creative or instructive type that the copyright laws 
value and seek to foster”—would be more resistant to unauthorized 
appropriation while shopping lists and personal calendars, for example, could be 
made more vulnerable.260 Still, Judge Leval’s framework resisted any bright-line 
rules: “no category of copyrighted material is either immune from use or 
completely without protection.”261 

Though Judge Leval seems to have backed away from a categorical 
approach to the second fair use factor in his Author’s Guild opinion,262 his second 
point of analysis—whether a use might interfere with an original author’s 
entitlements—may be a point of productive development for the fair use doctrine 
in cases of cultural appropriation. Building on Judge Leval’s approach, Robert 
Kasunic suggests that “[o]nce we understand the work and the reasonable and 
customary expectations of authors for that type of material, we can better 
understand how various uses might affect the incentive to create such works.”263 
In other words, the “nature” that the second factor is meant to reveal to the fact 
finder should include the economic drivers for a work—including the networks 
of publishers, producers, and performers, as well as the funding sources and 
licensing regimes that incentivized its creation—and the potential harms an 
unauthorized use may cause to those drivers.264 

Rather than a bright-line rule, this sort of approach seems to suggest two 
analytical steps. First, a court would examine the creative environment for a 
work to understand the “reasonable and customary expectations” under which an 

 
 258. Id. at 1119. 
 259. Id. at 1117. 
 260. Id. at 1117, 1119. Judge Leval’s articulation of the second fair use factor makes a remarkable 
shift from both Justice Story’s formulation in Folsom, which Judge Leval cites as the origin of the second 
fair use factor, id. at 1117 (“The statutory articulation of this factor derives from Justice Story’s mention 
in Folsom of the ‘value of the materials used.’”). As in Folsom, Judge Leval rejected publication status 
as a primary focus of the second fair use factor, see Folsom v. Marsh, 9 F. Cas. 342, 346 (C.C.D. Mass. 
1841) (No. 4,901); see also supra Part II.A.1. But he also seems to have disagreed with the Folsom 
court’s reasoning that works not originally intended for publication as “literature,” like George 
Washington’s personal papers, shouldn’t receive any less protection from unauthorized appropriation. 
See Leval, supra note 29, at 1116–17. Contra Folsom, 9 F. Cas. at 344. 
 261. Leval, supra note 29, at 1122. 
 262. See supra Part II.E. 
 263. Kasunic, supra note 158, at 540 (2008). 
 264. See id. 
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author created it.265 Second, a court would analyze how the unauthorized use in 
question would impact the incentives on which participants within that creative 
environment rely. The second factor would weigh against fair use when actual 
or potential harms to the work’s creative environment were found. However, 
where the creative environments would suffer no harm from unauthorized 
appropriation—perhaps the environments incentivizing doodles during long 
meetings, selfies, or text messages—such a fact might weigh in favor of fair 
use.266 

2. Using “Nature” to Determine Alignment with Indigenous Protocols 
Other commentary on the second fair use factor points to the factor’s unique 

capacity for incorporating Indigenous customs, norms, and protocols into the fair 
use analysis. Recent debates in Australia over whether to adopt a fair use doctrine 
to replace its current doctrine of fair dealing have specifically looked at fair use’s 
potential impact on Indigenous peoples.267 In 2013, the Australian Law Reform 
Commission (ALRC) recommended to the Attorney General of Australia that a 
fair use provision—with a second factor nearly identical to that found in U.S. 
copyright law—be incorporated into the Australian copyright act.268 
Importantly, the ALRC’s recommendation was tempered with an overarching 
proviso that stated “cultural considerations, in particular issues relating to 
Indigenous culture and cultural practices, need always to be considered, 
alongside economic rights.”269 Unlike U.S. copyright law, Australian copyright 

 
 265. Id. 
 266. Kasunic also advocates for a number of additional considerations that could be incorporated 
into the fair use analysis where appropriate. For example, he posits that an inquiry into whether a work 
is freely available or subject to protections may inform whether the author is inclined to relinquish 
control over the work. Id. at 559. While not always conclusive, an author’s decision to safeguard a work 
or circulate it only on a limited basis may provide clues as to the potential harms to creativity that may 
result from an unauthorized use. See id. at 555 (“Other forms of classification of the nature of works 
may be appropriate. The size of a work might be a relevant characteristic . . . . The tangible form of [the 
distribution] of a work . . . . [T]here is no limit to the ways in which a work’s nature may be categorized 
or classified into relevant inquiries.”). 
 267. Australian copyright law does not currently have a doctrine that is equivalent to American 
copyright’s fair use. Instead, exceptions to copyright protection are provided under the doctrine of fair 
dealing. These include research or study, criticism or review, parody or satire, reporting news, and for 
giving professional legal advice. See Copyright Act 1968 (Cth) § 40(1), 41, 41A, 42, 43(2), 103C(1), 
103A, 103AA, 103B (Austl.). 
 268. AUSTRALIAN L. REFORM COMM’N, COPYRIGHT AND THE DIGITAL ECONOMY 144 (2013). 
It based this proposal on a number of findings, including the ALRC’s determination that fair use could 
apply “to new technologies and new uses” in a more efficient way than the current doctrine of fair 
dealing’s list of “detailed prescriptive rules,” which could only be updated by the legislature. Id. at 87. 
To date, the Australian legislature has not incorporated the fair use doctrine into Australia’s copyright 
law. 
 269. Id. at 42. The report also claimed that incorporating the fair use provision and the report’s 
other recommendations into Australian law would be “consistent with the requirements of Indigenous 
artists, custodians and communities as they can incorporate, as appropriate, Indigenous cultural 
protocols.” Id.  
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law affords some explicit protection to Indigenous creativity, owing in part to 
the 1998 Bulun Bulun opinion from Australia’s high court.270 

While the proposed fair use provision has not yet been adopted in Australia, 
commentators Natalie Stoianoff and Evana Wright argue that the Australian fair 
use doctrine’s second factor, if adopted as proposed, may play a key role in 
ensuring Indigenous peoples’ rights and interests relating to copyrightable 
culture are respected:  

Any fair use exception needs to take into account the special relationship 
between Aboriginal and Torres Straight Islander communities and their 
cultural production . . . . [T]he application of fair use provisions to use 
of traditional cultural expressions should be subject to the rights and 
interests of the relevant Aboriginal or Torres Strait Islander 
community.271 
Given the ALRC’s proviso, and Australia’s recognition of the 

copyrightability of some Indigenous cultural expressions, Stoianoff and Wright 
interpret the second fair use factor as potentially requiring appropriators to 
consult with Indigenous communities before a use of their cultures can be 
considered “fair.”272 Consultation would allow potential fair users (and courts, 
ex post) to determine what the work is from an Indigenous point of view, and 
then take the necessary precautions to ensure Indigenous interests are 
protected.273 In effect, this interpretation of the second factor would mean fair 
users likely would have to comply with existing protocols adopted by Indigenous 
communities prior to making publicly beneficial use of their cultural materials 
without express permission. 

While scholarship dedicated to the second fair use factor is sparse, 
commentators recognize the factor’s continued importance in assessing its 
potential impact on creative networks and its potential to account for Indigenous 
protocols governing the creation and circulation of culture. 

B. Identifying the “Nature” of Culture 
Given these insights, how should courts shape the forgotten factor going 

forward, particularly in cases of cultural appropriation from Indigenous peoples? 
Based on the commentary just discussed, the second factor should at least reveal 
an unauthorized appropriation’s impact on the specific drivers supporting the 

 
 270. See Bulun Bulun v R&T Textiles Pty Ltd (1998) 157 ALR 193, 194 (Austl.) (recognizing a 
fiduciary duty on the part of Indigenous artists to their communities when they draw on collectively held 
cultural expressions in their artworks). 
 271. Natalie P. Stoianoff & Evana Wright, Fair Use and Traditional Cultural Expressions, in 
MAKING COPYRIGHT WORK FOR THE ASIAN PACIFIC: JUXTAPOSING HARMONISATION WITH 
FLEXIBILITY 75, 84 (Susan Corbett & Jessica C. Lai eds., 2018). 
 272. See id. at 84–85. 
 273. See id. 
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particular kind of cultural production at issue.274 But it should also be grounded 
in the actual relationships involved in producing cultural creativity—
relationships that may be governed by local community protocols and cultural 
norms. By looking at the “reasonable and customary expectations” of creators 
within their particular creative networks, a court may be able to assess whether 
an unauthorized use will disrupt motivation to create similar works.275 

But developing a methodology that actually takes stock of how culture is 
produced and accurately assesses the effects of appropriation on creative 
production without incorporating cultural bias poses significant challenges. 
Take, for example, Kasunic’s taxonomic approach to the second factor, which 
suggests that courts afford greater protection to works that fit within the 
categories listed in section 102 of the Copyright Act than those that do not.  
Section 102 provides a non-exhaustive list of creative works that presumably fall 
within the subject-matter of copyright. However, the list contains predominantly 
European-descended cultural forms that Congress has periodically expanded to 
meet industry demands.276 If we were to apply his proposed framework, unless 
a cultural form conforms to the characteristics of these cultural categories, the 
works produced might be at an elevated risk for unauthorized appropriation. In 
effect, creators of copyrightable Indigenous works (e.g., copyrightable songs, 
dances, ceremonies, or visual works) would be compelled either to create their 
works in such a way that they could be read by a court as being part of a 
European-descended creative tradition, industry, or class, or otherwise face 

 
 274. Importantly, the impact being assessed should not be limited to settler economic structures 
or the priorities of global creative industries, which tend to commodify creativity into property forms for 
the purpose of facilitating transactions between cultural producers and consumers. See James Leach, 
Creativity, Subjectivity and the Dynamic of Possessive Individualism, in CREATIVITY AND CULTURAL 
IMPROVISATION 99 (Elizabeth Hallam & Tim Ingold eds., 2007).  While Indigenous cultural economies 
may be structured to support commodification of creativity, as many settler cultural economies are, they 
may also be structured in collective-oriented and non-transactional ways to support a particular 
community’s governance structures or way of life. See, e.g., Robin R. R. Gray, Ts’msyen Revolution: 
The Poetics and Politics of Reclaiming 186 (Sept. 2015) (Ph.D. dissertation, University of 
Massachusetts Amherst) (explaining that Ts’msyen participate in “both a capitalist economy and a 
traditional economy,” and that ceremonial feasting and giving of names, songs and other forms of 
traditional knowledge, while transactional and accumulative, also involves distribution in ways that 
reject the capitalist system); Trevor Reed, Itaataatawi: Hopi Song, Intellectual Property, and Sonic 
Sovereignty in an Era of Settler-Colonialism 143–46 (Oct. 2018) (Ph.D. dissertation, Columbia 
University) (on file with the Center for Ethnomusicology, Columbia University) (differentiating the 
Hopi creative economy for traditional songs from the capitalistic creative economy espoused by 
mainstream copyright theory); see also Carpenter et al., In Defense of Property, supra note 15, at 1067 
(“Indigenous peoples, rather than holding property rights delineated by notions of title and ownership, 
often hold rights, interests, and obligations to preserve cultural property irrespective of title. That is why 
the language used within these approaches draws upon the themes of custody, care, and trusteeship, 
rather than comparably more fungible conceptions of property.”). 
 275. See Kasunic, supra note 158, at 540 (“Once we understand . . . the reasonable and customary 
expectations of authors for that type of material, we can better understand how various uses might affect 
the incentive to create such works.”). 
 276. See id. at 552 (“There is an obvious starting point to the inquiry into the nature of the work—
the eight statutory categories of copyrightable authorship.”).  These categories currently include things 
like “literary works,” “musical works,” “choreographic works,” etc.  
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legally sanctioned appropriations going forward. Such a result seemingly would 
run counter to the broadly inclusive approach to copyright enunciated by Justice 
Holmes more than a century ago.277 

Ascertaining the “nature of the copyrighted work” for fair use purposes 
must be more than an exercise in taxonomy. This is because determining the 
nature of a thing it is not strictly an empirical question or one that can be 
answered by applying a single standardized metric. Relying on a taxonomy of 
creative works, like whether a work fits within the categories codified in 
section 102 or whether a work is “factual” or “creative,” can only give us 
information about how a work differs from others, not specific information about 
how a creative work is generated. Rather, framing the “nature” question as an 
ontological one reveals the position of a thing in relation to others in the world, 
allowing the fact-finder to examine the work in the context of the creative 
networks that produce it and depend on it.278  

For example, a taxonomic approach might make assumptions about the 
nature of a work based the work’s features. It might ask questions like: does it 
seem like a sculpture, a painting, or a musical score based on one’s perception 
of it?279 But taxonomies always seem to privilege certain distinctions over 
others. They depend on the priorities and values of those with power to produce 
their underlying categories and their units of analysis. At bottom, taxonomies are 
maps of socially salient differences or distinctions; they actualize the prevailing 

 
 277. See supra Part I.C. 
 278. See BRUNO LATOUR, AN INQUIRY INTO MODES OF EXISTENCE: AN ANTHROPOLOGY OF 
THE MODERNS 48–49 (Catherine Porter trans., 2013). Determining the nature of a thing that does not fit 
into established categories requires more than a more penetrating evaluation based on existing 
characteristics. Rather, the critical inquiry is how to develop the categories to analyze it. This is 
especially true in the case of copyright where existing categories fail to encompass the whole range of 
potentially copyrightable works. 
 279. Apparently, flower gardens and singing telegrams were too far afield from copyright’s 
traditional cultural categories to qualify for copyright protection, while flatulent novelty plush dolls 
made the cut. See Kelley v. Chi. Park Dist., 635 F.3d 290, 290 (7th Cir. 2011) (denying copyright protect 
to two elliptical flowerbeds created by Chapman Kelley); Conrad v. AM Cmty. Credit Union, 750 F.3d 
634, 634 (7th Cir. 2014) (denying copyright protection to a theatrical performance of a singing telegram 
by a woman dressed in a banana costume). But see JCW Invs., Inc. v. Novelty, Inc., 482 F.3d 910, 921 
(7th Cir. 2007) (upholding copyright protection for a doll named Pull My Finger Fred). 
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epistemes in which the taxonomy is created.280 Thus, they inescapably derive 
from a particular cultural point of view and moment in history.281 

A taxonomic approach to the second fair use factor based on section 102 
would be especially ill-suited to meet the needs of the increasingly diverse 
creative environments copyright is meant to serve.282 Perhaps, at the time of the 
first Copyright Act in 1790, assessing the “nature” of a creative work by 
comparing it to European-descended cultural categories might have passed 
muster as a viable focal point for determining whether a work should or should 
not be widely appropriated.283 But, as Folsom and its progeny make clear, the 
“core of copyright” cannot easily be defined without reference to the networks 
producing creative works and the intellectual value those networks place on 
them. 284 Defining the nature of a creative work in terms of set categories that 
inherently favor European-settler culture seem out of step with the trajectory of 
copyright law since the early twentieth century.285 Indeed, Congress codified the 
second fair use factor in 1976, well after theories of unilinear (European-

 
 280. As David Hull explains, a fundamental element of any taxonomy is its theoretical 
commitments, basic units, and criteria for ordering those basic units into classifications. David L. Hull, 
Taxonomy, in 9 ROUTLEDGE ENCYC. OF PHIL. 272 (Edward Craig ed., 1998). The ultimate goal for 
scientific classifications, for example, is to support the most “powerful, accurate and inclusive” scientific 
theories. Id. But as initially limited perspectives expand through a broader range of data points, the 
theoretical commitments relied on and/or the measures used may become suspect; thus “the major point 
of contention in taxonomy is epistemological.” Id. See generally MICHEL FOUCAULT, THE ORDER OF 
THINGS: AN ARCHAEOLOGY OF THE HUMAN SCIENCES (Random House, Inc. 1970) (1966) (providing 
a history of the development of human sciences and demonstrating how each period’s epistemology 
determined how scientific categories were organized). 
 281. While taxonomies may tend to conceptualize the “nature” of things in terms of their cultural 
identity, it is also important to consider how artificial the construct of “nature” is, particularly when it 
comes to cultural phenomena. As Professor Ana María Ochoa Gautier explains, “not all cultures and not 
all peoples in different historical moments of Western history consider ‘nature’ as the given and ‘culture’ 
as the made.” ANA MARÍA OCHOA GAUTIER, AURALITY: LISTENING AND KNOWLEDGE IN 
NINETEENTH-CENTURY COLOMBIA 21 (2014). 
 282. See supra Part I.C. 
 283. Ned Snow, The Meaning of Science in the Copyright Clause, 2013 BYU L. REV. 259, 282–
86 (listing those bodies of knowledge likely understood as “Science” which the Intellectual Property 
Clause of the U.S. Constitution was meant to further). 
 284. See supra Part II.B.1. 
 285. Indeed, a growing body of anthropological literature makes clear that the concept of nature 
is not universal, and that what constitutes “nature” is contingent on one’s ontological position. See 
Eduardo Kohn, Anthropology of Ontologies, 44 ANN. REV. ANTHROPOLOGY 311, 319 (2015). While a 
unilinear notion of culture lost favor in the mid-nineteenth century, see WILLIAMS, supra note 78, at 89–
90, its remnants remain, including in political policies that promote “multiculturalism” (in other words, 
policies that designate modes of existence into presumably equal “cultures”) and in the resulting politics 
of recognition (where Indigenous sovereigns are granted special “cultural rights” rather than accorded 
political sovereignty and autonomy). See generally GLEN SEAN COULTHARD, RED SKIN, WHITE 
MASKS: REJECTING THE COLONIAL POLITICS OF RECOGNITION (2014) (arguing that recognition of 
Indigenous cultures as minority communities within “multicultural” Canada sidesteps more 
fundamental questions about Indigenous sovereignty in the wake of colonization); POVINELLI, supra 
note 65 (showing how judges in Australia relied on the performance of cultural differences to determine 
whether aboriginal land and resource rights could be recognized within the Australian property system). 
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descended) cultural development had been abandoned and Indigenous cultures 
and worldviews had been widely recognized as worthy of state recognition.286 

If the “nature of the copyrighted work” analysis is not about how 
comfortably the work fits into our present-day section 102 categories, how do 
we assess it in a way that helps us know when a work should or should not be 
available for unauthorized appropriation for a publicly beneficial purpose? 
Building on Judge Leval’s and Robert Kasunic’s proposals for assessing the 
creative environment for a work, I argue that the second fair use factor should 
examine: 

(1) the ontological nature of the work, including the creative 
environment from which the work is produced, and 

(2) the potential impact of unauthorized appropriation on that 
creative environment. 

An ontological approach to assessing the nature of a thing would avoid 
categorical declarations to justify or reject a fair use claim, and instead examine 
the relations surrounding the original work in question. First, this approach 
would take stock of its inputs and mode of production, such as remixing existing 
cultural materials, adding new content to current cultural forms, or synthesizing 
abstract artistic motifs. Also, it would consider how the work functions within 
its creative networks and ask whether the work is, for example, an object to be 
contemplated by others, a means of communicating an idea, a mode of 
governmental proceeding, or an expressive tool meant to cause an effect. Finally, 
it would consider how the work’s creativity is valued within those networks, 
considering questions like whether the work is an asset within a film distribution 
network, a political commentary to be shared on social media, a major work for 
the international art market, or a ceremony meant to connect a community to the 
land. Once the court understands the nature of the work, it would then ask what 
potential loss of creativity would likely result from the unauthorized 
appropriation.  This might include loss of creative inputs and production 
capability, loss of the ability to serve its intended expressive function, and loss 
of creative and intellectual enrichment to the environment that produces it. These 
are among the questions a fact finder would need to ask to really understand the 
scope of the creative environment and the potential effects an unauthorized use 
of a work would have on current and future cultural production. 

 
 286. In the same year that the Copyright Revision Act became law, Congress also passed the 
American Indian Religious Freedom Act of 1978, 42 U.S.C. § 1996, setting forward a policy to “protect 
and preserve for American Indians their inherent right of freedom to believe, express, and exercise” their 
traditional religions through ceremonial performances and other expressive forms. While the statute was 
deemed to have no cause of action to constrain government uses of public lands that impede Indigenous 
religious practices, the policy itself has never been repudiated. See Lyng v. Nw. Indian Cemetery 
Protective Ass’n, 485 U.S. 439, 455 (1998) (“Nowhere in the [American Indian Religious Freedom Act] 
is there so much as a hint of any intent to create a cause of action or any judicially enforceable individual 
rights.”). 
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The Supreme Court’s majority opinion in Google LLC v. Oracle Inc. seems 
to indicate the Court’s movement toward such an approach. There the court 
attempted to analyze the nature of a presumably copyrightable “user interface” 
created for computer programmers.287 Instead of merely categorizing the 
computer code in question as a “literary work,” or even a “computer program”—
two terms defined by the Copyright Act288—and granting greater protection to it 
against unauthorized uses, the court looked instead to the ontological nature of 
the work, examining what the work is from within the work’s creative 
environment. First, the court examined the inputs and outputs that created the 
interface, including the different kinds of computer code that made up the 
interface and the kinds of programming (creative, problem-solving vs. more 
functional or organizational) necessary to produce each component.289 Second, 
the Court spent considerable space describing how the user interface functions 
within the creative environment for computer programming. It found that the 
code at issue effectively acted as a system of “file cabinets, drawers, and files” 
for programmers, organized with labels that “would prove intuitively easy to 
remember.”290 Finally, the court examined the value of the work to the creative 
environment for computer programming. It noted that the value of the code in 
question derived not necessarily from the creative investments of the authors of 
the user interface, but from users of the interface who invested their time learning 
how to use the code’s various commands and who continued to use it to create 
new programs.291  

As the Supreme Court demonstrated, observing how a work is generated, 
how it functions, and how it is valued should be privileged over considerations 
of form. This is because a fact finder’s evaluation of the form a work takes may 
not coincide with the work’s actual nature from the perspective of the creative 
networks that produced it. For example, a ceremonial song might sound like 
“music,” short samples of which might be reasonably “mashed up” or remixed 
with other songs to form a new musical work primed for the global entertainment 
economy, when in fact it functions as the conveyance of land rights or the 
transmission of secret knowledge. An appropriation of such a song might disrupt 
governance within an entire community.292 Reconciling a work with the 
Copyright Act’s historical subject matter categories may do little to tell us about 

 
 287. Google LLC v. Oracle, 141 S. Ct. 1183, 1201 (2021).  
 288. 17 U.S.C. §§ 101, 102(a). 
 289. 141 S. Ct. at 1201. 
 290. Id. at 1201–02. 
 291. Id. 
 292. See, e.g., Elizabeth Burns Coleman, Rosemary J. Coombe & Fiona MacArailt, A Broken 
Record: Subjecting ‘Music’ to Cultural Rights, in THE ETHICS OF CULTURAL APPROPRIATION 173, 193 
(James O. Young & Conrad G. Brunk, eds., 2009) (describing how in Gitxan and other Indigenous 
societies ceremonial songs are “considered essential to the maintenance of a group’s social identity as a 
distinct people and to their self-determination” and “should properly be regarded as ‘law,’” so non-
Indigenous expressive rights “should not . . . be permitted to degrade the authority of legal records, or to 
extinguish a community’s political future”). 
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the actual impact appropriation has on the creative environment for a work. An 
ontological approach allows us to see how a work is valued within its actual 
network of relations—relations that establish the work’s function, mode of 
existence, and efficacy. 

Admittedly, a framework that delves deeper into actual or potential harms 
to the author or their creative environments may not sit well with advocates for 
an expansive public domain.293 As Professor Lessig and others have argued, 
culture is typically conceived of as a social text, a shared referent between 
individuals in a society that grows in meaning and value as it is freely used.294 
The more a cultural referent is used and reused, the more it is enriched, 
diversified, and increased in value.295 While in theory fair use should balance the 
public’s interest in access to cultural referents against the incentives necessary 
for creators to produce and develop them, these commentators believe fair use’s 
fact-intensive inquiry “in practice becomes the right to hire a lawyer,” thus 
stifling creative progress.296 Thus, these scholars advocate for a fair use test that 
minimizes consideration of the potential harms to authors in favor of greater 
public access.297 

While arguments for expanding the settler public domain may dismiss or 
refocus the second factor by making broad assumptions about the nature of 
authorship, these arguments may not fully account for the loss of creativity that 
may result as creators and their creative networks—particularly Indigenous 
ones—lose confidence that their investments in creativity will be protected. 

 
293.  Not all advocates for an expanded public domain will view the second fair use factor as a 
roadblock to innovation. Scholars exploring ways to make “orphan works” (works whose copyright 
owner cannot be readily located) more available for public use have argued that the second factor 
should be expanded to include discussion of an author’s continued attachments to a work. Jennifer 
M. Urban, How Fair Use Can Help Solve the Orphan Works Problem, 27 BERKELEY TECH. L.J. 
1379, 1394 (2012). 
 294. See Lawrence Lessig, Re-crafting a Public Domain, 18 YALE J.L. & HUMANS. 56, 64 (2013) 
(“[A]s technologies and experience increase the depth and frequency of the connections that bind 
cultures together, the value to all within that culture increases as more get to use, and reuse, that 
culture.”); Rosenblatt, supra note 32, at 649–60 (advocating for stronger limitations on authorship 
interests and greater legitimization of transformative appropriations of works of people of color to more 
fully recognize the dialogic and cumulative nature of creation, facilitate semiotic disobedience, prevent 
hegemonic empowerment of dominant groups, and protect the public domain). 
 295. See Lessig, supra note 294, at 64. 
 296. Id. at 60–61. 
 297. For example, Professor Lessig advocates for a default rule where “any actor using work as 
commentary or criticism in a matter of public import” is granted immunity from copyright infringement, 
as long as the user is not acting maliciously. Id. at 73. Such a rule would make no accounting of potential 
harms to the creator and their creative networks. Professor Rosenblatt’s approach is more nuanced: as 
all works are at bottom dialogic, appropriators should be accorded rights in their appropriations based 
on the amount of creativity added to the work of others, rather than being subject to liability for 
infringing a supposed “original” work when a judge or jury finds their appropriation unfair or intolerable. 
Taking this approach would presumably incentivize greater creative progress by facilitating dialogue 
between actors while at the same time reducing the likelihood of aesthetic biases inflicting copyright 
liability on minority creators. Rosenblatt, supra note 32, at 657–58. 
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The proposed approach to the second fair use factor would provide greater 
analytical power than our current frameworks, particularly for works of 
Indigenous and other marginalized groups. If the normative thrust of fair use is 
to balance the public benefit of an appropriation against the potential harms to 
copyright’s incentives to create, this inquiry would ably inform both sides of that 
equation. If the creative environment for a work were stifled, rendered 
inoperable, or destroyed due to unauthorized uses of the work, the author(s), their 
networks of support, and the public would ultimately suffer loss of future 
creativity, and the “nature of the copyrighted work” inquiry should weigh against 
fair use. However, if the creative environment for the work thrives or benefits 
from modes of appropriation (e.g., open source software, tweets), is structured 
so that the appropriation would have little impact on creativity (e.g., shopping 
lists, standard form contracts, perhaps even academic articles), or the work’s 
production has little need for the kinds of controls against appropriation 
copyright offers (e.g., Facebook posts, online reviews), an unauthorized use 
might not impact the creative environment at all, and the “nature of the 
copyrighted work” inquiry might support fair use. 

The second factor, of course, must be weighed together with the other fair 
use factors, which may very well counterbalance it in favor of a particularly 
beneficial use of a given work.298 But this proposed analysis should provide a 
more useful way of inserting the “nature” of a work into the fair use calculus in 
a way that serves the overarching purpose of copyright law, particularly within 
Indigenous cultural contexts.  

C. Evaluating Nature 
While an ontologically grounded second factor may improve the accuracy 

of the fair use analysis for many kinds of Indigenous works, it alone is not a 
panacea for resolving disputes over which cultural appropriations should be 
tolerated and which should result in infringement liability.  There are two key 
reasons for this. First, evaluating the nature of a copyrighted work may 
admittedly be a daunting task for federal judges or juries who have no familiarity 
with the creative relationships or environments from which Indigenous works 
are generated. For example, it might be difficult or impossible for fact finders to 
fully understand or value an Indigenous creative work and discern what might 
constitute harm to its creative environment without having cultivated a 
perspective that is inclusive of Indigenous peoples’ worldviews. Given the 
pervasiveness of anti-Indigenous stereotypes in American culture, having a non-
Indigenous fact finder determine the fairness of an appropriation of an 

 
 298. Some scholars have expressed concerns that such a second fair use factor might potentially 
limit parodies—a form of mocking discursive expression beloved in both settler and Indigenous 
societies. This rehabilitated second fair use factor, however, would merely balance the appropriator’s 
parodic “purpose” with the potential impact of the use on the creative environment that produced the 
appropriated work, which presumably would be minimal, particularly if the appropriator has taken into 
account the cultural protocols of the “source” community. 
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Indigenous work may introduce opportunities for bias that could skew the fair 
use analysis.299  

Second, the American copyright system currently makes no special 
normative considerations for dealing with the cultural creativity of Indigenous 
peoples.  Thus, federal judges and juries are left to make their own formulas for 
how to appropriately balance harms to Indigenous creative environments against 
the expressive interests of the American public. Given the United States’ legacy 
of disastrous attempts to unilaterally reconcile settler interests with the rights of 
Indigenous peoples,300 deriving appropriate normative frameworks from 
historical federal precedent or existing federal Indian policy is unlikely to 
achieve a fair balance. 

The solution, I argue, is for Tribal law (including statutes, common law, 
and customary law) and tribal adjudicative bodies (courts, administrative 
agencies, or cultural authorities where empowered) to provide the normative 
frameworks and adjudicative mechanisms for resolving questions of fair use 
involving Indigenous culture, rather than federal common law and federal courts. 
Normative questions surrounding the use of Indigenous culture may hinge on 
factors that are unique to individual Indigenous communities. Indeed, debates 
over whether a particular appropriation of Indigenous culture is fair should be 
resolved by the communities who produce and perpetuate that culture, not 
externally imposed by a foreign government. 

Thus, questions about how to balance the nature of an Indigenous cultural 
work against the public interest should be certified to the relevant Tribal 
authority. Presumably, local Indigenous courts will be well equipped to balance 
these kinds of complex, ontologically diverse questions through established 
mechanisms that already apply the policies and norms of Indigenous 
communities to questions of property use, unfair competition, and cultural 
resources management.301 Tribal courts or other tribal adjudicative bodies will 

 
 299. See Jennifer S. Hunt, Race, Ethnicity, and Culture in Jury Decision Making, 11 ANN. REV. 
L. & SOC. SCI. 269, 276, 281 (2015) (summarizing social science research on racial bias in jury decision-
making and pointing out the “pervasive tendency to show ingroup favoritism by making more lenient 
judgements of ingroup defendants” in criminal trials and that in tort cases “beliefs about what constitutes 
an injury, who is responsible for causing it, and whether and how it should be remedied can vary across 
cultures”). Additionally, as a growing body of literature has made clear, our conceptualizations of 
expressive forms we perceive through our senses is deeply shaped by our cultural identity. See generally 
Thomas Porcello, Louise Meintjes, Ana Maria Ochoa & David W. Samuels, The Reorganization of the 
Sensory World, 39 ANN. REV. ANTHROPOLOGY 51, 52 (2010) (providing a bibliography of recent work 
showing how sensory perception is culturally constructed); Gustavus Stadler, On Whiteness and Sound 
Studies, SOUNDING OUT! (July 6, 2015), https://soundstudiesblog.com/author/gstadler/ 
[https://perma.cc/9XCQ-ZA3R] (arguing that judgements about the true nature of a sound made without 
taking into account differences in identity is no better than believing that a “white middle-class” person 
can “really hear” what a police siren sounds like “while a [B]lack person’s perception of the sound is 
inaccurate because burdened (read: biased) by the weight of history and politics”). 
 300. See supra Part I.A. 
 301. But see Justin Weinstein-Tull, The Structures of Local Courts, 106 VA. L. REV. 1031, 1039 
(2020) (arguing that, given their lack of funding and federal oversight, local courts may not be in any 
better position than federal courts to carry out the work of normative decision-making). Indeed, tribal 
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be able to determine whether a work is of such a nature that it should be available 
for a particular unauthorized appropriation or subject to the same norms as other 
copyrightable works, as well as whether a cultural protocol or culturally specific 
standard of use should be applied. 

Even if determinations of fair use are left to federal judges, courts can take 
steps to mitigate potential bias. In applying the second fair use factor analysis, 
courts should focus on evidence of  a work’s actual ontology and harm to the 
work’s creative environment rather than basing their decisions on the fact 
finder’s subjective inferences about the work’s predisposition to being 
appropriated.302 To do this, stakeholders in a given work could be called on to 
testify as to the mode of creation and value of a work within its creative 
environment and the effect unauthorized appropriation has or would have on 
future creative output. Where the original creators are no longer participating in 
that creative environment, those who carry such creativity forward can be called 
on to testify. Evaluating some creative contexts will be more complex, including 
those where a variety of actors are implicated in a work’s creation (such as an 
environment like powwow, where culture is shared across communities) or 
where a creative environment is ontologically challenging for the fact finder 
(such as in the realm of Indigenous ceremonial creativity).  In these situations, a 
tribal leader or other community member knowledgeable about the cultural 
context or a social scientist with both knowledge and binding relationships to the 
community might be among those to provide expert testimony regarding the 
effects of unauthorized appropriation on the particular creative environment. 
Ultimately, courts should give deference to the views of Indigenous communities 
when assessing and weighing the “nature” of their copyrightable works against 
the other fair use factors. 

D. Application to Case Studies 
To understand how the proposed second fair use factor might work in 

concrete instances of cultural appropriation involving copyrighted Indigenous 
works, this subpart briefly applies the fair use test to each of the cultural 

 
courts may not be any more representative of a given cultural community than state or federal courts 
might be, as Tribes themselves are rarely culturally homogenous and are sometimes made up of 
historically distinct political groups. However, as adjudicative bodies of sovereign Tribal governments, 
Tribal courts may be empowered by Tribal governments to consider and give proper weight to evidence 
regarding Indigenous ontologies and worldviews. 
 302. See supra Part II.B; see also 17 U.S.C. § 102(a) (listing the Copyright Act’s nonexclusive 
categories of copyrightable works). As discussed in Part II.B., historically, courts relied on a work’s 
formal attributes to infer its purpose and social value based on a common-sense taxonomy of creative 
works. Judges then relied on that inferred purpose and social value to determine a work’s predisposition 
for unauthorized appropriation. More recent iterations of the second fair use factor test have instead 
looked to facticity as a proxy for a work’s purpose and social value. But while the quantity of facts in a 
work may have been intended as a quantitative measure, it has quickly reverted back to a more formal 
analysis, where works that fit into certain formal categories are deemed more factual or creative and 
therefore appropriable or not by others. 
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appropriation case studies I articulated in Part I. These include educational 
appropriations of powwow culture, reproduction and distribution of ceremonial 
songs in violation of Indigenous protocols, and reclamation of the voices of one’s 
ancestors presently owned by others. 

1. The Nature of Powwow Creativity 
As described in Part I, some Boy Scout Venture Crews have taken up 

powwow regalia construction and dance performance as part of their educational 
activities, copying potentially copyrightable designs from artwork they find on 
the internet as well as sculptural ornaments or expressive beadwork on others’ 
regalia.303 Assuming the copying by the Venture Crew members is unauthorized, 
and the extent of the copying is actionable, the Crew members would be liable 
for copyright infringement, barring a defense of fair use or some other exception.  

Under the standard fair use analysis, the first and fourth factors would most 
likely favor the Venture Crew members, with the third depending on the facts on 
the ground. The first fair use factor asks why the unauthorized use is occurring, 
with a preference for those uses that are transformative in a way that advances 
the goals of copyright or that serve educational purposes.304 While probably not 
transformative in a way that alters the meaning of the original design, the purpose 
behind the Venture Crew’s copying and use of others’ artwork and powwow 
regalia elements is for the intellectual and social development of youth. Such a 
purpose would likely be characterized as non-commercial and educational, 
which would typically weigh in favor of fair use.305  The fourth fair use factor, 
which looks at how an unauthorized use will affect the market for the work, 
would likely also weigh in favor of fair use. This is because Boy Scout 
appropriations are unlikely to have much of an impact on the market for powwow 
regalia—who, after all, would buy powwow regalia from a non-Indigenous Boy 
Scout? The third factor, the amount and substance copied, would likely vary 
depending on how much of the original was copyrightable and how much of that 
copyrightable material was copied. But given the weight typically accorded to 
the first and fourth factors, unless there is something about the nature of the 
original works that strongly weighs against fair use, the Crew’s unauthorized 
uses of these Indigenous works might be considered fair. 

As explained above, the second fair use factor’s assessment of the nature 
of the copyrighted work should take stock of (1) its ontological nature and 
creative environment (such as its inputs and mode of production, the function of 
the work within its creative networks, and the way the work is valued by those 
networks) and (2) the potential impact of unauthorized appropriation on that 
creative environment. 

 
 303. See supra Part I.D.1. 
 304. See supra Part II.A. 
 305. For a discussion of the fair use factors and their current interpretation, see supra Part III.A. 
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Examining the ontological nature of powwow creativity reveals that it is a 
living and varied cultural form practiced in distinct ways by Indigenous 
communities and individuals across North America. It is also an appropriation-
based creative form by nature. Powwow culture is said to have originated among 
the Omaha people in the present-day upper Midwestern United States, but 
quickly developed as it spread to other regions as individuals learned the form 
and contributed new content to its musical, choreographic, design, and literary 
styles.306 During times when the United States prohibited certain forms of 
Indigenous dance,307 powwow creatives often took professional positions with 
Wild West shows to participate in, perpetuate, and develop the form.308 And, 
when Indigenous youth across North America were removed from their homes 
by the federal government to attend mandatory boarding and trade schools, 
students would come together to share and dance powwow as a means of 
developing common ground and unity.309 The same is true today in the urban 
Indigenous environments within which I have conducted research, where 
powwows become the only “Native-sanctified spaces” around.310 Thus, while 
powwow may have originated as a purely ceremonial form, it is articulated and 
valued as a mode of collective resilience and community-building throughout 
North America, sometimes retaining its ceremonial function while in other 
contexts becoming a mode of artistic expression or a demonstration of cultural 
virtuosity. 

While powwow is an inclusive creative environment, appropriations of 
powwow culture that violate local protocols regulating relationships among 
participants impair incentives to create. Powwow culture circulates within an 
economy grounded in respect, attribution, reciprocity, and, in some cases, capital 

 
 306. Robin Ridington, Dennis Hastings, and Tommy Attachie argue that powwow as a genre can 
be traced back to the Omaha Dance form, which was subsequently widely appropriated by other tribes. 
See Robin Ridington, Dennis Hastings & Tommy Attachie, The Songs of Our Elders: Performance and 
Cultural Survival in Omaha and Dane-zaa Traditions, in POWWOW 110, 110–16 (Clyde Ellis, Luke Eric 
Lassiter & Gary H. Dunham eds., 2005). Tara Browner argues that powwow is also partially the result 
of settler appropriations of Indigenous rituals by small-town New England folk medicine practitioners 
(those practicing “powwowing”), who advertised their services using parade like spectacles that 
included “Indian [] shows.” Indigenous powwow appropriated the term and likely some of the 
celebratory nature of those early spectacles. TARA BROWNER, HEARTBEAT OF THE PEOPLE: MUSIC AND 
DANCE OF THE NORTHERN POWWOW 27–28 (2002); see also Chris Goertzen, Powwows and Identity 
on the Piedmont and Coastal Plains of North Carolina, 45 ETHNOMUSICOLOGY 58, 70 (2001) 
(explaining that powwows in North Carolina draw on dance forms and regalia styles originating in the 
Great Plains.). Similarly, in the New York powwow scene, people draw from a variety of Indigenous 
cultures and traditions to create their powwow identity. See Reed, supra note 109. 
 307. Letter from Charles H. Burke, Comm’r, Dep’t of the Interior Off. of Indian Affs. to 
Superintendents, supra note 56. 
 308. Clyde Ellis, “The Sound of the Drum Will Revive Them and Make Them Happy,” in  
POWWOW, supra note 306, at 3, 14. 
 309. Reed, supra note 109, at 10. 
 310. BROWNER, supra note 306, at 98; see also CHRISTOPHER A. SCALES, RECORDING 
CULTURE: POWWOW MUSIC AND THE ABORIGINAL RECORDING INDUSTRY ON THE NORTHERN 
PLAINS 27 (2012). 
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accumulation. Given its tradition of open sharing, there is—as far as I am 
aware—no absolute bar to non-Indigenous Boy Scouts drawing from the forms 
and styles of powwow to participate in powwow events. One need not be 
Indigenous to sing, dance, create regalia, or buy goods at a powwow, though 
preference is sometimes given for Indigenous people to sing or dance in certain 
powwows to the exclusion of non-Indigenous powwow goers.311 That said, 
powwow creators do generally rely on expectations that those who use or borrow 
the specific instances of powwow culture they or their community create (songs, 
beadwork, etc.) will follow established protocols that govern the use of that 
culture.312 These protocols create an economy that demands payment in the form 
of attribution, honor, and respect, and may sometimes require financial 
compensation for those who expend significant effort to create meaningful or 
powerful new works. Competition powwows, for example, provide an important 
income stream for participants, motivating them to produce some of their most 
creative and innovative expressive culture while at the same time rewarding 
those who follow protocols of decorum and adherence to established values and 
aesthetic principles.313 Thus, when local protocols of respect are broken, or 
powwow creativity is used without providing the appropriate compensation, the 
social and economic incentives to create new work are diminished. 

Uncompensated appropriation of powwow culture, which could result from 
a violation of cultural protocols or the failure to pay the appropriate price for use, 
thus negatively affects the networks that create powwow culture and the 
Indigenous communities that foster these creative environments. If the Boy 
Scouts disregarded existing protocols and negatively impact the ability of other 
powwow goers to participate and create within this environment, this would 
clearly weigh against fair use. If the negative impact were significant enough, it 
might be sufficient to outweigh the other factors. In sum, whether established 
protocol has been followed with respect to the use of an existing cultural work 
should be at the heart of the second factor analysis for these sorts of 
“educational” appropriations of Indigenous culture. 

2. The Nature of Recorded Ceremonial Songs 
Laura Boulton and other early field workers gathered thousands of 

copyrightable works from Indigenous peoples around the world. As discussed in 
 

 311. Certain powwows are limited only to Indigenous participants. The reasons for this are likely 
too varied to generalize but may include a desire to encourage local participation or to keep Indigenous 
participants from being under the burden of performing for the settler gaze.  
 312. See Lisa Alred, Dancing with Indians and Wolves: New Agers Tripping Through Powwows, 
in POWWOW, supra note 306, at 258, 262–63 (arguing that non-indigenous individuals can “learn,” 
“observe/participate,” and “absorb [powwow performance] without usurping” it by “be[ing] made 
aware of their roles, and possible limitations,” showing “honor, true respect, and understanding of [a] 
particular tribe’s belief” and following established “cultural protocols”). 
 313. See generally SCALES, supra note 310 (describing the creative economy for competition 
powwow, which focuses not only on economics, but also reputation with following established 
protocol). 
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Part I, copyright protected some of these recordings and, in some cases, the 
literary, musical, or dramatic works they contained.314 But given the power 
imbalances present in these early recording encounters, many recordists, 
including Boulton, considered it unnecessary to secure written, oral, or even 
implied licenses from their Indigenous collaborators to use their recordings and 
other works.315 Without securing the appropriate rights to use these recordings, 
the question now is whether unauthorized uses of these recordings can be 
justified under the doctrine of fair use.  

Without a rehabilitated second factor, Laura Boulton’s unauthorized 
commercial release of thousands of Indigenous ceremonial song recordings 
through her labels, Victor and Folkways, may perhaps be justified under the 
doctrine of fair use. Looking at the first fair use factor, it is clear that the purpose 
and character of Boulton’s use of the recordings was primarily educational, 
which would generally favor fair use. Additionally, in terms of the fourth factor, 
the effect of Boulton’s release on the market for the recordings was probably 
quite small. It is very unlikely that Boulton’s release of the recordings has 
usurped or would in the future usurp the market for the recordings. In fact, but 
for Boulton’s sale and distribution of them, the public may never have had access 
to these recorded ceremonial performances.316 On the other hand, Boulton did 
use entire recordings rather than only small samples, which would typically 
weigh against fair use. But, given the significant weight the first and the fourth 
factors typically have on the fair use analysis, it is reasonable that they might be 
sufficient to tip the scale in favor of fair use. 

Taking into account the second fair use factor, including an assessment of 
the ontological nature of the work and its impact on the creative environment, 
one sees the extent of the impact unauthorized uses might have on the creative 
networks that generate the ceremonial performances Boulton and others 
recorded. Ceremonial song recordings like the ones Boulton copied and 
distributed are often ontologically distinct from other kinds of sound recordings, 
like music albums, film soundtracks, audio books, or oral history interviews. The 
networks that produce these kinds of recorded performances often extend far 
beyond typical industry players, such as a composer or songwriter, a performer, 
a sound engineer, and perhaps a record label, music publisher, or distributor. As 
I learned during fieldwork among Hopi ceremonial performers, producing the 
kinds of songs Boulton recorded required spending months vocalizing in the corn 
fields below the Hopi villages over a growing season, laboring to perfect the 
aesthetic of each song they sang. They then engaged in months of collaborative 
editing with cultural experts, collectively memorizing and rehearsing the songs. 

 
 314. See supra Part I.D.2. 
 315. See supra Part I.D.2. 
 316. During my fieldwork with several of the Indigenous communities Boulton recorded over 
her career (2013–2018), I have only encountered one individual that had any recollection of recordings 
being made with non-tribal-members in the years surrounding her visit. 
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In some cases, performers must obtain specific authorization from political or 
cultural leaders before the songs can be performed in public.  

These performers take these steps because, unlike a typical music 
performance, the function of ceremonial song performances is not merely to 
entertain: they are not representations of abstract musical works. Rather, these 
are voices of Hopi communities doing performative and generative acts which 
have direct effects on Hopi society and the environment, even in recorded 
form.317 Hopi ceremonial performances are authoritative within their territory; 
they are the material of Hopi sovereignty.318 Each step in the process of creation 
and performance triggers established expectations of reciprocal payment, 
adherence to ceremonial protocols and authorities, and other community 
obligations. 

If appropriation of ceremonial sound recordings outside of established 
protocols were permitted, the economy for the creation of these kinds of ritual 
performances would be severely disrupted. Each actor in the creative network 
for a ceremonial song depends on the others for a successful ritual performance. 
Removing the incentives to create ceremonial performances or allowing 
ceremonial creativity to be used in violation of local protocols or without proper 
authority, harms the integrity of the entire creative network and diminishes 
Tribal sovereignty.319 Even now, while sound recording has become a useful tool 
for Hopi Tribal members to develop and preserve their cultural creativity, Hopi 
villages have been forced to severely restrict documentation of ceremonies out 
of concerns about unauthorized appropriations. One can only imagine the harms 
experienced by creators when they invest in a lengthy, collaborative effort to 
create, perform, and document a new ceremonial performance, meticulously 
following community protocol, only to have that recording suddenly turn up on 
iTunes for sale without permission and out of its appropriate cultural context. 

317. See Reed, supra note 274, at 158–59 (discussing how recorded ceremonial songs 
continue to perform their community-building and encouraging functions, bringing people, clouds, 
crops, and other entities in the environment into productive relation). 

318. An argument might be made that expressions contained in authoritative ceremonial songs 
are, in effect, government edicts. See Georgia v. Public.Resource.Org, Inc., 140 S. Ct. 1498, 1506 (2020) 
(“Under the government edicts doctrine, judges—and, we now confirm, legislators—may not be 
considered the ‘authors’ of the works they produce in the course of their official duties as judges and 
legislators.”). But such a view, that “no one can own the law” and therefore “‘whatever work [officials] 
perform in their capacity’ as lawmakers” must be “free for publication to all,” id. at 1507, is derived 
from settler political thought, and not necessarily shared by Indigenous communities where neither 
knowledge nor culture are necessarily “free.” See Justin B. Richland, Hopi Tradition as Jurisdiction: 
On the Potentializing Limits of Hopi Sovereignty, 36 LAW & SOC. INQUIRY 201, 213–14, 223 (2011) 
(noting that “in actual practice, navoti [knowledge owned by clans] does not pass equally to all members 
of the same clan” but is often vested in clan leadership; indeed, “navoti is not some inert body of 
information, but is actually constitutive of Hopi power”). Whether potentially politically disruptive 
copyright doctrines such as this extend onto Tribal lands is an issue germane to federal Indian law that 
I take up elsewhere. See Trevor G. Reed, supra note 38. 

319. Similar connections between song production, distribution, and sovereignty have been noted 
among Indigenous groups in Northwestern Canada. See Rosemary J. Coombe et al., supra note 292, at 
192–93. 
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Thus, in applying the rehabilitated second fair use factor to Boulton’s 
appropriations of Hopi ceremonial culture, the nature of the song recordings and 
the harms that would be occasioned by their unauthorized public sale should 
weigh heavily against fair use, perhaps overcoming the other fair use factors. 

3. The Nature of Reclaimed Ancestral Voices 
Standing in stark contrast to Laura Boulton’s appropriations of ceremonial 

songs, Indigenous artists have begun to generate new work from museum and 
archival collections which they do not own.320 Thus, not only are Indigenous 
peoples concerned about the appropriation of their work by non-Indigenous 
creators; they also employ appropriation in their creative process to help reverse 
the dispossession of cultural creativity occasioned by colonization and to 
promote the progress of Indigenous cultural production on their own terms. But 
an artist’s unauthorized use of a copyrighted work owned by a museum or 
archive would be considered an infringement unless justified under an exception 
like fair use.321 

A full fair use analysis of Jeremy Dutcher’s use of William Mechling’s 
anthropological recordings would be somewhat specious, given that Dutcher’s 
use of the recordings occurred in a jurisdiction that does not rely on the Copyright 
Act’s fair use factors. But evaluating the Mechling recordings under the 
rehabilitated second fair use factor may provide a useful example of how the 
analysis might function in the context of cultural re-appropriation. Dutcher 
sampled, reworked, and then integrated into his own creative material musical 
works and sound recordings that his Wolastoq community generated, but whose 
copyrights it no longer owns. For example, Dutcher’s song Lintuwakon ‘ciw 
Mehcinut, samples material from a Maliseet death chant performance recorded 
with the assistance of anthropologist William Mechling. In some Indigenous 
communities, a death chant like this would be restricted to only certain creative 
networks as determined by local law and protocol.322 But, as Dutcher learned 
through long-term consultations with his community, while the songs are highly 
valued in the Wolastoq community,323 colonialism has dispossessed his people 
of their knowledge of the songs’ meanings and any historical protocols 
governing their use.324 By re-appropriating and reanimating them in a ballad-like 
style that speaks powerfully to Indigenous and non-Indigenous audiences, he is, 

 
 320. See supra Part I.D.3. 
 321. See supra note 138 and accompanying text. 
 322. In an interview in ROBINSON, supra note 134, at 173–74, Dutcher describes how he received 
considerable pushback from Indigenous individuals from other First Nations who found it offensive that 
he would remix a death chant. 
 323. As Dutcher explains, “We are at such a stage in Maliseet territory that people are really 
hungry for [the songs] and are happy to hear in whatever form it comes.” Id. at 175. 
 324. See Johnson, supra note 134 (describing how Dutcher’s mother has seen the Wolastoq 
language “become nearly extinct over the course of her life”); see also ROBINSON, supra note 134, at 
174 (noting that for East Coast First Nations in Canada, “we’ve lost so much” and that “we’re at the 
point now where we’re hanging on to whatever we can” in terms of protocol.) 
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from the perspective of song-keepers in his community, serving the urgent goal 
of re-connecting generations of Wolastoq community members to their culture 
in new ways and laying the foundation for the community’s resumed cultural 
growth and development.325 

It seems likely, then, that Dutcher’s appropriation of Wolastoq culture will 
have positive effects on his Indigenous community’s creative environment from 
whence the original songs came, thus weighing in favor of fair use. Indeed, the 
reasonable expectations of those Indigenous peoples who authored the songs he 
sings and the recordings they made in those early anthropological encounters 
may very well have been fulfilled through Dutcher’s re-appropriations. The 
recordings took place in an era when ceremonial practice was prohibited or 
actively discouraged by colonizing governments. Thus, those who recorded for 
anthropologists like Mechling might have anticipated that their work would one 
day be used by future generations to perpetuate their Indigenous cultures again. 
If copyright claims were to be brought by the collectors or institutions who now 
claim ownership over these materials to stifle that creativity, the foreclosure of a 
valid fair use exception would likely discourage and preclude the production of 
many emerging forms of Indigenous creativity going forward. 

Thus, a per se rule excluding all appropriations of Indigenous culture from 
fair use will not always be beneficial to Indigenous peoples. A rehabilitated fair 
use factor that accounts for the ontological nature of a work and the impact of 
appropriation on the creative environment will provide a much fuller picture of 
the potential harms occasioned by an unauthorized use. 

CONCLUSION 
Cultural appropriations may be an ordinary and ubiquitous part of human 

life, but they also hold significant power. For Indigenous peoples—whose 
colonization included simultaneous dispossession of land and resources 
alongside the widespread exploitation of their bodies, identities, and creativity— 
cultural appropriation can compound experiences of settler-colonial violence 
while further eroding sovereignty and political autonomy. Fortunately for 
Indigenous groups, copyright law provides some limited protection against 
unauthorized appropriations of some forms of culture. But copyright protection 
is not absolute, owing in large part to doctrines like fair use. Fair use serves as a 
critical gatekeeping mechanism for cultural appropriations. Still, the doctrine’s 
interpretation over the last forty years may prevent judges from considering some 
of the most salient reasons for protecting Indigenous culture from unauthorized 
appropriations. 

Can we imagine a decolonized fair use doctrine, one that serves not only 
settler-cultural traditions and their creative-industrial complexes, but cultural 

 
 325. See Johnson, supra note 134 (“When you bring the songs back, you will bring the dances 
back, you are going to bring the people back, you are going to bring everything back.”). 



1442 CALIFORNIA LAW REVIEW [Vol.  109:1373 

production in all its varieties and natures? While new legislation that recognizes 
and protects the unique interests of Indigenous cultural producers is urgently 
needed, this Article argued that copyright law can be made more fair by 
reorienting judicial interpretations of the fair use factor test to better account for 
the impact of cultural appropriations on the creative environments that generate 
today’s diverse cultural forms. While each factor could be adjusted to better 
understand the unique harms cultural appropriations impose on colonized 
peoples, the second prong of the fair use analysis—the “nature of the copyrighted 
work”—is already poised to take on much of this analytical work. A decolonized 
second fair use factor would assess a work’s function and value within its 
particular creative environment and the impact cultural appropriation might have 
on that environment going forward. 

It is unclear why the second fair use factor has not been doing this important 
work all along. What is certain, however, is that as Indigenous and other 
marginalized racial, ethnic, and religious groups begin to contemplate copyright 
infringement claims against cultural appropriators, fair use undoubtedly will play 
a key role as they assess their claims’ likelihood of success. The ability of courts 
to thoroughly analyze the natures of appropriated works in a methodologically 
sound way will be critical to accomplishing the constitutional goal of copyright 
law—to promote cultural production in all its varieties. Otherwise, fair use may 
remain yet another open door for further harmful cultural appropriations. 
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INTRODUCTION 

A familiar story is told in Indian Country:1  a researcher arrives on a Native 
American reservation and begins recording ceremonial songs and oral histories; 
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years later tribal members find, often to their horror, that these sensitive materials 
are available for sale, download, or streaming to the public.2  This scenario aptly 
describes the life of numerous sound recordings made on federally recognized 
Indian reservations prior to 1972, whose ownership status remains uninterrogated 
due to the complex overlap and ambiguities of copyright and federal Indian law.  
Yet recently, owing to an increased sense of self-determination and autonomy, 
Native American tribes have begun to assert ownership claims to pre-1972 sound 
recordings made on tribal lands.  This is significant for lawmakers and judges, as 
recordings of Native Americans performing ceremonies, songs, oral histories, and 
other oral literature make up a substantial portion of the media housed in American 
museums, universities, and government institutions.  This Note seeks to shed 
greater light on who owns these recordings, and how future developments in this 
area of copyright law should take into account tribal intellectual property interests 
going forward. 

When a performing artist records a song in a recording studio, the result is a 
copyrightable work known as a sound recording.  Sound recordings are defined by 
the Copyright Act as “works that result from the fixation of a series of musical, 
spoken or other sounds.”3  In other words, they are a kind of creative work that 
results in impressions of sound waves in material—typically a recorded 
performance that is captured via a microphone on disk, tape, or in memory chips.4  
Importantly, sound recordings are distinct from musical works, which can be 
thought of as the instructions for a performance (e.g., a musical score or a “lead 
sheet”).  Sound recordings are also distinct from the physical media (e.g., a “master 
recording” or “audio tapes”) which embody them.  The fact that an audio recording 
could be the subject of multiple ownership interests is just one reason why 
determining ownership of pre-1972 sound recordings made on tribal lands is so 
complex. 

To add to this complexity, as sound recording technologies have rapidly evolved 
over the last century, lawmakers and judges have struggled to define ownership 
interests in these works.  While federal copyright statutes pre-dated the invention of 

 
Leigh Kuwanwisiwma, Ana Maria Ochoa, Anita Poleahla, and Audra Simpson for offering their insights 
into many of the topics contained in this Note.   
 1. References to “tribe” and “Indian” in this Note are terms of art and refer specifically to 
federally recognized Indian tribes and their members.  “Reservation” refers to those lands currently held 
by the federal government in trust on behalf of either tribes or individual tribal members within the 
boundaries set forward by treaty, statute, or other official federal action.  While much of what is 
discussed here may refer to reservation lands held by individual tribal members in fee, lands held by 
state-recognized tribes, or lands held in trust for a tribe that are not within a tribe’s federally recognized 
boundaries, these distinctions pose additional complexities that are beyond the scope of this Note. 
 2. See discussion of this scenario infra Part II. 
 3. 17 U.S.C. § 101 (2012). 
 4. See 17 U.S.C. § 102 (2012).  Interestingly, for works that are not generally written down, an 
audio tape or digital file may actually contain the musical work (i.e., the instructions for how the work is 
to be performed) and the sound recording (the rendering of the musical work).  However, streaming 
audio may contain only the sound recording copyright.  United States v. Am. Soc. of Composers, 
Authors & Publishers, 627 F.3d 64, 74 (2d Cir. 2010) (holding that “streaming” audio is not a musical 
work, but a performance “that renders the musical work audible”). 
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sound recording technologies, state courts actually performed most of the work of 
determining and defending sound recording rights.  State court judges drew on the 
doctrines of common law copyright, unfair competition, and conversion to protect 
works from unjust exploitation.5  Also, state legislatures enacted a variety of 
criminal and civil statutes providing criteria for ownership rights in sound 
recordings and penalties for trespass on those rights.6  However, the need for more 
comprehensive national protection of sound recordings, particularly after the arrival 
of the cassette recorder, led to the passage of the 1971 Sound Recording 
Amendment to the 1909 Copyright Act—nearly a century after the invention of the 
phonograph.7  This Amendment added sound recordings to the list of works eligible 
for federal copyright while also substantially limiting the scope of protection in 
these works.8  Importantly, the Sound Recording Amendment applied only 
prospectively.  As codified in 17 U.S.C. § 301(c), “[n]o sound recording fixed 
before February 15, 1972, shall be subject to [federal] copyright” until at least 
2067.  Even today, only those sound recordings created after February 15, 1972, are 
entitled to federal copyright protection. 

The Copyright Act makes clear that, in absence of federal copyright protection 
for pre-1972 sound recordings, “any rights or remedies under the common law or 
statutes of any State” continue to apply.9  This means that state common law or 
statutes, if any, are still relied on to determine ownership interests in sound 
recordings made within their jurisdictions.  However, federally recognized Indian 
tribes are not states, nor are tribal members generally subject to state property laws 
or to the jurisdiction of state courts for their activities on tribal lands.10  Because the 
Copyright Act is silent on what law, if any, applies to pre-1972 sound recordings 
created on reservation lands, performers, sound engineers, and potential users of 
sound recordings originating in tribal jurisdictions need to look elsewhere for 

 
 5. COPYRIGHT OFFICE, FEDERAL COPYRIGHT PROTECTION FOR PRE-1972 SOUND RECORDINGS, 
25–28 (2011). 
 6. Copyright Office, State Law Texts (July 5, 2011), https://perma.cc/B7D2-WTEH; Copyright 
Office, Survey of State Criminal Laws (Dec. 12, 2012), https://perma.cc/QC5S-937S.  
 7. Sound Recording Amendment, Pub. L. No. 92-140, § 3, 85 Stat. 391, 392 (1971); see also 
LIBRARY OF CONGRESS, History of the Cylinder Phonograph, https://perma.cc/QSS5-27S4 (last visited 
Oct. 5, 2016).  Even though members of Congress had for nearly fifty years introduced bills to add 
sound recordings to the list of protectable works under the 1909 Copyright Act, Congress—likely 
influenced by the Radio Broadcast industry—failed to do so.  A central issue preventing such an 
amendment was disagreement over whether sound recordings represented a creative work of authorship 
under the Constitution’s Intellectual Property Clause.  COPYRIGHT OFFICE, supra note 5, at 10–13. 
 8. See generally 17 U.S.C. §§ 102(a), 114 (2012); COPYRIGHT OFFICE, supra note 5. 
 9. 17 U.S.C. § 301(c) (2012). 
 10. In re Kansas Indians, 72 U.S. 737, 757 (1866) (“As long as the United States recognizes [a 
tribe’s] national character they are under the protection of treaties and the laws of Congress, and their 
property is withdrawn from the operation of State laws”) (emphasis added).  See generally Worcester v. 
Georgia, 31 U.S. 515 (1832); 1-6 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 6.01 (LexisNexis 
2015) (explaining that “[w]ithin Indian country, generally speaking, primary jurisdiction . . . rests with 
the Federal Government and the Indian tribe inhabiting it, and not with the States[.]”) (internal citations 
omitted).  Even in “P.L. 280” States, where State civil jurisdiction has been extended onto tribal lands, 
States still lack jurisdiction to determine ownership and interests in real and personal property.  25 
U.S.C. § 1360(b) (2012). 
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guidance on how to determine ownership interests in these creative works.11  This 
Note will explore three potential sources of law which may be used to determine 
the scope of intellectual property rights governing reservation-made pre-1972 
sound recordings:  non-copyright federal statutes, common law principles, and 
tribal law.   

In Part I, this Note will explore federal cultural property statutes as well as the 
doctrines of common law copyright and aboriginal title, each of which might be 
employed to determine ownership interests in pre-1972 sound recordings made on 
Indian reservations.  In Part II, this Note will present a case study, involving a non-
indigenous collector who captured a massive body of Native American cultural 
expression prior to 1972, to illustrate the complexities of applying cultural property 
statutes and common law doctrines to these types of materials in the present.  
Finally, recognizing that the Copyright Act’s treatment of pre-1972 sound 
recordings has been identified by Congress as an area in need of revision,12 Part III 
explores the potential risks and benefits of applying the Copyright Act’s 
frameworks to pre-1972 sound recordings made on federally recognized Indian 
reservations.  If Congress does have the power to impose these frameworks on pre-
1972 sound recordings made on tribal lands, how might such a framework affect 
tribal communities?  And, should tribal communities oppose such a move by 
Congress? 

PART I:  CURRENT FEDERAL AND TRIBAL LAWS GOVERNING PRE-
1972 SOUND RECORDINGS 

In deciding which law to apply to determine ownership interests in pre-1972 
sound recordings made on reservation lands, courts must take into account the 
complex overlay of tribal and federal sovereignty.  In general, tribes possess 
inherent sovereignty over their membership and territory,13 including the power to 
legislate and adjudicate in civil matters such as contract, tort, and property 
ownership claims that arise between tribal members and, in some cases, between 
members of the tribe and non-members.14  But like state law, tribal law may be 
preempted by acts of Congress or the Executive, or overturned by federal judicial 

 
 11. See H.R. REP. NO. 94-1476, at 131 (1976) (“the preemptive effect of section 301 is limited to 
State laws”). 
 12. MARIA A. PALLANTE, PRIORITIES AND SPECIAL PROJECTS OF THE UNITED STATES 
COPYRIGHT OFFICE OCTOBER 2011–2013 5 (Oct. 25, 2011), https://copyright.gov/docs/priorities.pdf. 
 13. United States v. Mazurie, 419 U.S. 544, 557 (1975) (“Indian tribes are unique aggregations 
possessing attributes of sovereignty over both their members and their territory . . . ; they are a separate 
people possessing the power of regulating their internal and social relations . . .”) (internal citations 
omitted). 
 14. See, e.g., Williams v. Lee, 358 U.S. 217, 221-23 (1959) (finding that when a contract’s cause 
of action arises on an Indian reservation, and the defendant is a tribal member, adjudicative authority lies 
in the tribal court); Smith v. Salish Kootenai College, 434 F.3d 1127, 1140-41 (2006) (“The Tribes’ 
system of tort is an important means by which the Tribes regulate the domestic and commercial relations 
of its members”); Jones v. Meehan, 175 U.S. 1, 61 (1899) (property inheritance dispute involving tribal 
lands subject to the “laws, usages and customs of the tribe, and not by the law of the State of 
Minnesota”). 
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review.15  As federal copyright law does not apply to pre-1972 sound recordings, a 
court would likely look first to federal statutes to determine how ownership of such 
recordings might be determined.  Where no federal statute applies, a court would 
look to federal common law on the subject.16  In the absence of a federal statute or 
existing federal common law, federal courts may apply tribal law, particularly 
“when the issue in controversy is one that federal law recognizes as within the 
purview of tribal governance.”17  Tribal law may include tribal statutes, customary 
principles, or common law derived from other jurisdictions.18  Alternatively, where 
an issue in controversy is not recognized as pertinent to tribal governance, a federal 
court may fashion a general rule based on common law principles.19 

The following sections outline some potential statutes and common law 
principles courts might draw upon to determine the ownership of pre-1972 sound 
recordings made on federally recognized Indian reservations. 

A. NON-COPYRIGHT FEDERAL STATUTES 

Ownership disputes over some pre-1972 sound recordings made on Indian 
reservations could potentially be resolved by applying federal statutes like the 
Native American Languages Act of 1990 (“NALA”) and the Native American 
Graves Protection and Repatriation Act (“NAGPRA”).  Congress has increasingly 
recognized the inherent rights of tribes to possess and control aspects of tribal 
culture, and to allow enforcement of those rights through various tribal and federal 
mechanisms.  Under NALA, for example, tribes have an “inherent right . . . to take 
action on, and give official status to, their Native American languages” and “to use 
the Native American languages as a medium of instruction in all schools funded by 
the Secretary of the Interior.”20  Some pre-1972 sound recordings made by Native 
American performers may contain protectable aspects of Native American 
languages which Native American tribes have an inherent right to protect and 
manage, particularly for educational purposes.  For example, a tribe might 
reasonably give official status to a recording of a tribal elder reciting and defining 
indigenous words or phrases, recognizing it as tribal cultural property.  And, it 
might take action on this designation by restricting its circulation only to local 

 
 15. C.f. infra Part III.A, discussing the distinct preemption rationales used by the Supreme Court 
when tribal laws are at issue.  State law may be preempted under the Supremacy Clause of the 
Constitution, U.S. CONST. art. VI, § 2, but because tribes exist outside of the Constitution, United States 
v. Lara, 541 U.S. 193, 212 (2004), tribal laws are typically preempted by federal power under the 
“plenary power” doctrine.  See United States v. Kagama, 118 U.S. 375 (1886).  
 16. Despite the Supreme Court’s assertion in Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938) that 
“[t]here is no federal general common law,” federal Indian law is one specific area of federal common 
law that persists.  See Nat’l Famers Union Ins. Companies v. Crow Tribe, 471 U.S. 845, 851-52 (1985). 
 17. 1-7 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 7.06[2] (2015). 
 18. 1-4 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 4.05[8] (2015). 
 19. See, e.g., Plains Commerce Bank v. Long Family Land and Cattle Co., 554 U.S. 316, 336-37 
(2008), where the Supreme Court fashioned a new rule preventing the enforcement of tribal laws that 
restrain the alienation of reservation lands held in fee simple by non-members in a case where tribal 
customary non-discrimination laws had been asserted as an important aspect of tribal sovereignty. 
 20. 25 U.S.C. § 2903 (2012). 
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schools.  Yet, Congress has limited tribes’ right to control their languages to “the 
purpose of conducting their own business,” implying that tribes may not have 
control over uses of Native languages by members of the broader public outside of 
reservation boundaries.21  Therefore, tribes have at most only a limited, presumably 
local means of protecting the linguistic content contained in sound recordings under 
NALA. 

In contrast, Congress has given national recognition to tribes’ and tribal 
members’ ownership interests in sacred objects or objects of cultural patrimony 
under NAGPRA.22  The Act allows tribes and, in certain circumstances, tribal 
members and their descendants, to demand the “expeditious[] return[]” of certain 
categories of items once “owned or controlled” by them from a museum or federal 
agency which does not hold proper “right of possession.”23  Because the statute 
requires the full, physical return of these objects rather than simply requiring 
holding institutions to provide tribes access to these materials, some archivists and 
legal scholars have argued that NAGPRA could potentially allow tribes to reclaim 
intellectual property interests in certain types of sound recordings in addition to the 
physical media on which they were originally recorded.24 

While there is no indication that Congress meant to include pre-1972 sound 
recordings in its consideration of repatriable objects under NAGPRA, some 
recordings may reasonably come under the Act if they meet the definitions of 
“sacred objects” or “objects of cultural patrimony.”  “Sacred objects” are narrowly 
defined as “specific ceremonial objects which are needed by traditional Native 
American religious leaders for the practice of traditional Native American religions 
by their present day adherents.”25  Objects of “cultural patrimony” are those 
“having ongoing historical, traditional, or cultural importance central to the Native 
American group or culture itself” and, according to tribal law or custom, “cannot be 

 
 21. Id.  Few courts have interpreted NALA, and no court has thus far opined on whether it creates 
or recognizes any enforceable proprietary interests for tribes.  Courts that have examined NALA have 
refused to find that it provides a private cause of action under 42 U.S.C. § 1983 (2012).  In a dispute 
over whether the State of Hawai’i was in violation of NALA by providing too few Hawai’ian language 
immersion programs for indigenous students, the United States District Court for the District of Hawai’i 
found that “the Act itself merely speaks in terms of general policy goals and does not create a new set of 
regulations which might lend itself to enforcement through suits by private citizens.”  Office of 
Hawai’ian Affairs v. Dep’t of Educ., 951 F. Supp. 1484, 1494–95 (D. Haw. 1996).  A subsequent case, 
Sturdevant v. Holder, No. 1:09CV115, 2010 WL 3210961 at *3 (N.D. W. Va. Aug. 10, 2010), found 
that NALA did not provide a private cause of action against a prison for failing to provide an inmate 
with a secluded place (and presumably the materials) to conduct indigenous ceremonies.  
 22. Native American Graves Protection and Repatriation Act (NAGPRA), 25 U.S.C. §§ 3001–
3013 (1990). 
 23. 25 U.S.C. §§ 3005(a)(5), (c) (2012). 
 24. See interviews with James Nason and Karen Underhill in Trevor Reed, Returning Hopi 
Voices: Toward a Model for Repatriation of the Archived Traditional Voice 30–32 (Feb. 2010) 
(unpublished M.A. thesis, Teachers College, Columbia University) (on file with Teachers College, 
Columbia University); see also FIRST ARCHIVISTS CIRCLE, Copying and Repatriation of Records to 
Native American Communities, PROTOCOLS FOR NATIVE AMERICAN ARCHIVAL MATERIALS (2007), 
https://perma.cc/6YJB-YKR2. 
 25. 25 U.S.C. § 3001(3)(C) (2012). 
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alienated, appropriated, or conveyed by any individual.”26  In many instances a 
particular sound recording may be necessary to perform a given traditional 
ceremony, thus qualifying as a “sacred object,” while in others—e.g. where the 
ceremony has been recorded multiple times or has been memorized by tribal 
members—it most likely would not.  Likewise, some recordings of cultural 
performances may be considered inalienable from a tribe due to their historical, 
traditional, or cultural importance to present-day tribal culture and thereby be 
considered “objects of cultural patrimony”; however, others—e.g. recordings of 
songs specific to an individual or songs with only a cursory relationship to tribal 
history, tradition or culture—would not be.  Additionally, NAGPRA only applies to 
Native American objects held by federal agencies, museums, and other federally 
funded institutions,27 or to objects “which are excavated or discovered on federal or 
tribal lands after November 16, 1990.”28  Tribes could not utilize NAGPRA to 
reclaim sound recordings from privately owned collections. 

Even if NAGPRA could be successfully applied to pre-1972 tape recordings, 
wax cylinders, and other media containing sacred ceremonies or culturally 
significant performances, it is not yet clear whether the statute is a feasible means 
through which tribes may assert intellectual property rights pertaining to these 
objects.29  On one hand, the focus of the statute is explicitly on objects pertaining to 
religion or patrimony, raising questions of statutory construction that may weigh 
against tribes’ claims to anything more than the master recordings themselves.  
Even if a tribe could successfully secure the return of the physical recording, 
nothing in NAGPRA directly suggests that tribes would be able to assert control 
over the duplication, creation of derivative works, performance, or distribution and 
display of existing and future copies of a recording.  Further, tribes may not 
actually need exclusive control over all copies of sound recordings to perpetuate 
their culture or to practice tribal religions.30  On the other hand, it is clear that 
Congress’ purpose in passing NAGPRA was to remedy prior instances of trespass, 
conversion, and misappropriation, which stripped tribes of control over their 
ancestors’ remains, their culture, and their religious practices.31  It would seem 
counter to such a policy to require federally funded institutions to return physical 
objects, like ceremonial altars or recordings of Native American voices, but then 
allow them to continue to duplicate and sell copies, publicly display replicas of 

 
 26. 25 U.S.C. § 3001(3)(D) (2012). 
 27. 25 U.S.C. § 3001 (2012).  “Museums” is broadly defined to include all federally funded 
institutions including museums, archives, colleges and universities, and even State or local governments.  
The Smithsonian Institution is exempt from NAGPRA’s provisions, although the National Museum of 
the American Indian Act, as amended, regulates repatriation activities involving its collections.  See 20 
U.S.C. § 80q-9a(b) (2012). 
 28. 25 U.S.C. § 3002 (2012). 
 29. See FIRST ARCHIVISTS CIRCLE, supra note 24. 
 30. This argument, however, sidesteps the ontological considerations at stake in tribes’ claims to 
intellectual property ownership, which will be discussed infra Part III.C. 
 31. See 101 CONG. REC. H10985–91 (daily ed. Oct. 22, 1990) (statements of Reps. Campbell and 
Collins). 
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such items, or publicly perform them without the consent of and consultation with 
the respective tribes or the original creators’ descendants. 

B.  COMMON LAW COPYRIGHT   

Tribes and tribal members could potentially assert ownership in pre-1972 sound 
recordings by claiming rights under the doctrine of common law copyright.32  
While no federal court decision exists determining whether common law copyright 
extends to sound recordings created on American Indian reservations, the Supreme 
Court has held conclusively that in situations where it is inappropriate to rely on 
state law, judges should apply federal common law.33  Because federally 
recognized Indian tribes are located outside the jurisdictional boundaries of states, 
where the majority of common law copyright rules have been fashioned, a federal 
court would, absent existing precedents of the particular tribe or rulings in other 
related areas of federal common law (admiralty, bankruptcy, antitrust, etc.), 
generate its own rule, likely drawing upon the persuasive authority of state courts.34 

Generally, state common law sound recording rights vest in the performer of a 
recording.35  However, courts and commentators have disagreed about whether 
ownership of common law copyright in a sound recording follows the holder of the 
physical master recording, absent explicit contractual language between the 
performer and recordist or other evidence indicating intent to assign or retain the 

 
 32. In addition to common law copyright (sometimes called the right of first publication), unfair 
competition and misappropriation are two additional common law claims typically asserted in 
infringement cases involving pre-1972 sound recordings.  As this Note specifically deals with 
ownership, these other common law claims are not explored here. 
 33. Clearfield Trust Co. v. United States, 318 U.S. 363 (1943); Nat’l Farmers Union Ins. v. Crow 
Tribe of Indians, 471 U.S. 845, 852 (1985) (holding that questions relating to aspects of tribal 
sovereignty are matters of federal common law); see also County of Oneida v. Oneida Indian Nation, 
470 U.S. 226 (1985), discussed infra, text accompanying notes 51-53. 
 34. 1-7 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 7.06[2] (2015) (“Federal courts will 
apply tribal law to adjudicate a dispute when the issue in controversy is one that federal law recognizes 
as within the purview of tribal governance.”)  For example, federal courts have often looked to tribal law 
in contract, tort, and matters involving tribal membership, but have not looked to federal and state law 
when making choice of law determinations involving issues like banking or malpractice.  See Plains 
Commerce Bank v. Long Family Land and Cattle Co., 554 U.S. 316, 340 (2008) (finding that a tribal 
law regulating lender discrimination could not be applied against non tribal members, while suggesting 
similar state and federal banking laws could be); LaFromboise v. Leavitt, 439 F.3d 792 (8th Cir. 2006) 
(finding that a medical malpractice suit against a government hospital brought under the Federal Tort 
Claims Act was governed by North Dakota malpractice law rather than the malpractice laws of the 
Turtle Mountain Band of Chippewa Indians, even though the tort occurred on tribal lands).  An 
extensive search of these areas has revealed no existing federal precedents on the application of common 
law principles to pre-1972 sound recordings absent reliance on a particular state’s common law. 
 35. See Forward v. Thorogood, 985 F.2d 604, 605 (1st Cir. 1993) (“The performer of a musical 
work is the author, as it were, of the [recorded] performance.”); Waring v. WDAS Broad. Station, 194 
A. 631, 635 (Pa. 1937); R.C.A. Mfg. Co. v. Whiteman, 28 F. Supp. 787 (S.D.N.Y. 1939) (copyright 
vests in performer despite extensive labor on the part of the recording engineer); Ettore v. Philco 
Television Broad. Corp., 229 F.2d 481, 496-97 (3d Cir. 1956) (Hastie, J., dissenting); see also Capitol 
Records, Inc. v. Naxos of Am., Inc., 820 N.E.2d 250, 259 (N.Y. 2005). 
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copyright.36  In situations where contracts are silent as to the intention of the author 
to transfer his or her ownership interest, judges have looked to whether or not the 
performer had the clear opportunity to negotiate for control over the common law 
rights in the recording. 

In Ingram v. Bowers, for example, the widow of famed Italian singer Enrico 
Caruso sought to establish her late husband’s common law property right in sound 
recordings made with the Victor Company.37  The contract Caruso signed with 
Victor made no reference to who would own the common law rights in the initial 
recording, though it did state that payment would be made to Caruso as a royalty.  
Judge Learned Hand opined that, because the contract simply required Caruso “to 
make these records,” and made no mention of his future control over them, the 
Victor Company held a prima facie chattel property right in both the master 
recordings and the records produced from them.38  Because Caruso had passed on 
the opportunity to reserve a right to control the future uses of the recording when he 
executed the contract with Victor, he held “no proprietary interest in the profits 
arising out of the records.”39 

In contrast, where the parties have not had an opportunity to negotiate over the 
rights to a sound recording, some courts have found that the sound recording 
remains the common law property of the performer, even absent any possession or 
control over the physical media.  In Baez v. Fantasy Record, Inc., for example, the 
folk singer plaintiff made a demo tape for a studio in San Francisco.40  Six years 
later, the producer of the demo sold the recording to Radio Corporation of America 
(“RCA”) who began producing records from it for a commercial release.  By that 
time, the plaintiff had gained popularity and signed with another label.  When the 
plaintiff found out about the planned release of the demo tape, she brought suit for 
common law copyright infringement in California Superior Court.41  The court 
concluded that the plaintiff held “common law copyright in her musical 
interpretations, renditions and performances as recorded;” the defendants held “no 
right, title or interest in” the demo tape; and ordered the destruction of all records 
produced by RCA and the transfer of the physical tape to the plaintiff.42 

 
 36. As Robert Clarida has argued, ownership in “pre-1972 sound recordings can thus be 
established much more informally than ownership of a federal copyright, which is independent of the 
tangible object in which it is embodied, [17 U.S.C. § 202], and which cannot be transferred without a 
signed writing, [17 U.S.C. § 204].”  Robert Clarida, Who Owns Pre-1972 Sound Recordings?, THE 
INTELL. PROP. STRATEGIST (Nov. 13, 2000), https://perma.cc/RRT5-Y52L.  See also Bertolino v. Line, 
414 F. Supp. 279, 285 (S.D.N.Y. 1976) (“Under common law [a recording] artist who agrees to sell his 
work contracts away his common law rights unless he reserves them by the terms of the contract.”).  
However, the First Circuit has stated that, while courts “did in a number of cases infer from an 
unconditional sale of a manuscript or painting an intent to transfer the copyright . . . even under the 
doctrine this physical transfer merely created a presumption and the ultimate question was one of 
intent.”  Forward v. Thorogood, 985 F.2d 605 (1st Cir. 1993). 
 37. Ingram v. Bowers, 57 F.2d 65, 65 (2d Cir. 1932). 
 38. Id. at 65. 
 39. Id. 
 40. Baez v. Fantasy Records, Inc., No. 543152, 1964 WL 8158, *6 (Cal. Super. Oct. 30, 1964). 
 41. Id. 
 42. Id. at *5. 
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David and Melville Nimmer, in their widely cited treatise on copyright law, find 
that rights holders of common law copyrights may typically exercise the same 
rights as statutory copyright holders, including the exclusive rights of duplication, 
distribution, public performance, and the creation of derivative works.43  However, 
common law copyright differs in that the duration of common law copyright may 
be indefinite—at least until the Copyright Act is scheduled to preempt such 
copyrights in 2067.44  Additionally, common law copyright may be “absolute” in 
the sense that there are virtually no public interest exemptions analogous to those 
contained in the Copyright Act’s §§ 108, 110, 114-115, unless they previously 
existed at common law.  In other words, only defenses like fair use and the first 
sale doctrine may be available to defend against common law copyright 
infringement claims.45 

C. ABORIGINAL TITLE ENFORCED BY COMMON LAW DOCTRINES 

The Supreme Court has long recognized aboriginal title as a viable property 
right.46 While no precedent currently exists where a tribe or an individual tribal 
member has claimed an aboriginal property right in a sound recording, the 
successful assertion of such a claim appears increasingly plausible.47  The doctrine 
of aboriginal title, formed in the early nineteenth century by the Marshall Court and 
perpetuated in the two centuries since, was originally a “diminished” form of 

 
 43. See MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 8C.02 (rev. ed. 
2015) [hereinafter NIMMER ON COPYRIGHT].  A common law public performance right pertaining to 
sound recordings is a recent innovation, found only in a handful of cases.  Late last year, the New York 
Court of Appeals refused to recognize such a right for pre-1972 sound recordings under that state’s 
common law copyright doctrine. Flo & Eddie, Inc. v. Sirius XM Radio, Inc., No. 172, 2016 WL 
7349183 (NY Dec. 20, 2016). 
 44. 17 U.S.C. § 301(c) (1998).   
 45. Recent cases have found that the statutory fair use factors may be applied to sound recordings 
protected by common law copyright.  See Flo & Eddie, Inc. v. Sirius XM Radio, Inc., 62 F. Supp. 3d 
325, 346 (S.D.N.Y. 2014) (“[I]t appears that New York recognizes fair use as a defense to copyright 
infringement.  New York courts have not, however, articulated the scope of New York’s fair use 
doctrine.”) (citations omitted); EMI Records Ltd. v. Premise Media Corp., No. 601209/08, 2008 WL 
5027245 (N.Y. Sup. Ct. Aug. 8, 2008); COPYRIGHT OFFICE, PRE-1972 SOUND RECORDINGS (2011), 
supra note 5. 
 46. See Johnson v. M’Intosh, 21 U.S. 543 (1823).  The specific term “aboriginal title” did not 
appear in Chief Justice Marshall’s early opinions addressing tribal sovereignty and property rights, 
though it had been used in U.S. judicial proceedings as early as 1799.  See Sims’ Lessee v. Irvine, 3 U.S. 
425, 452 (1799).  The term has become widely used today as it more aptly describes the characteristics 
of tribal sovereignty and derivative property rights recognized by Marshall. 
 47. A significant recent case involving the enforcement of tribal intellectual property rights on 
nonmembers involved a claim by the Estate of Lakota Chief Crazy Horse against Hornell Brewing for 
its use of the Chief’s name and likeness in its beer advertising.  Estate of Witko v. Hornell Brewing Co., 
156 F. Supp. 2d 1092 (D.S.D. 2001).  Along with misappropriation and trademark claims, the tribe 
asserted claims arising under Lakota custom, tradition, and common law.  Complaint at 10–16, Estate of 
Witko v. Hornell Brewing Co., 156 F. Supp. 2d 1092 (D.S.D. 2001) (No. Civ. 00-4200).  The claims 
survived a motion to dismiss for lack of personal jurisdiction, but ultimately settled following discovery.  
But see discussion of Plains Commerce Bank, infra note 49. 



REED, TRIBAL CLAIMS TO PRE-1972 SOUND RECORDINGS, 40 COLUM. J.L. & ARTS 275 (2016).  

2016] TRIBAL CLAIMS TO PRE-1972 SOUND RECORDINGS 285 

property ownership based on perceived racial difference.48  The doctrine was a 
legal necessity that allowed a colonizing government to recognize Native American 
property interests without having to adopt indigenous property rules—which the 
Court believed (and in some cases, still believes) to be based on incomprehensible 
customs.49  More recently, aboriginal title has been understood to mean proprietary 
interests that arise out of indigenous laws, customs or practices on tribal lands.50 

In the case of aboriginal rights to land, for example, the Court has allowed 
common law claims by the Oneida Indian Nation, a federally recognized Indian 
tribe, to collect the fair rental value of land settled upon without proper conveyance 
of title.51  In Oneida, the Court made clear that the Oneida Indian Nation still held 
its lands according to the law of the Iroquois Confederacy, which predated the 
founding of the United States.52  But, the Tribe’s land rights could likewise find 
recognition by federal courts under the common law doctrine of aboriginal title.  As 
the Court in Oneida reiterated, “[i]n keeping with these well-established principles, 
we hold that the Oneidas can maintain this action for violation of their possessory 
rights based on federal common law.”53 

 
 48. See counsel’s arguments recorded in the opinion of Johnson, 21 U.S. at 569 (1823), where it 
was argued that Native Americans “are of that class who are said by jurists not to be citizens, but 
perpetual inhabitants with diminutive rights.  The statutes of Virginia, and of all the other colonies, and 
of the United States, treat them as an inferior race of people . . . By the law of nature, they had not 
acquired a fixed property capable of being transferred.” 
 49. Id. at 590-91.  Aboriginal title “derives its efficacy from [the Indians’] will . . . . The person 
who purchases lands from the Indians, within their territory, incorporates himself with them, so far as 
respects the property purchased; holds their title under their protection, and subject to their laws.”  Fear 
of having to incorporate indigenous property rules into American jurisprudence appears to have been a 
major factor guiding the Supreme Court’s 2008 opinion in Plains Commerce Bank v. Long Family Land 
& Cattle Co., 554 U.S. 316 (2008), which refused to enforce tribal common law property rules—
specifically, an antidiscrimination rule that the dissent actually found “resemble[s] federal and state 
antidiscrimination measures,” Id. at 351—against a non-Native corporation on the grounds that the rule 
was a “novel” “Cheyenne River Sioux tradition and custom” which was “surely not a typical 
regulation.”  Id. at 338. 
 50. The recognition that the aboriginal title concept extends into other legal domains affecting the 
rights of indigenous communities vis-à-vis the federal government is exemplified in the Indian Child 
Welfare Act and the Native American Graves Protection and Repatriation Act, which emphasize “the 
federal government’s promise to recognize, value, and ensure the continued preservation of the 
communal property of Indian nations, which is integral to tribal existence.”  Angela R. Riley, Article, 
Recovering Collectivity: Group Rights to Intellectual Property in Indigenous Communities, 18 
CARDOZO ARTS & ENT. L.J. 175, 214 (1992).  Developments in the common law concept of Aboriginal 
title include the Supreme Court of Canada’s decision in Delgamuukw v. British Columbia, [1997] 3 
S.C.R. 1010, 1016 (Can.) (defining aboriginal title as “the right to engage in site-specific activities 
which are aspects of the practices, customs and traditions of distinctive aboriginal cultures.”); see also 
the Australian High Court decision in Mabo v. Queensland (No. 2) (1992) 175 CLR 1 (Austl.) (“Since 
[Aboriginal] title preserves entitlement to use or enjoyment under the traditional law or custom of the 
relevant territory or locality, the contents of the rights and the identity of those entitled to enjoy them 
must be ascertained by reference to that traditional law or custom.”).  As discussed herein, the United 
States Congress and federal courts appear to be following a similar course. 
 51. County of Oneida v. Oneida Indian Nation, 470 U.S. 226 (1985). 
 52. Id. at 230–34.   
 53. Id. at 236. 
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It is important to point out that the concept of aboriginal title was meant to refer 
not only to a land estate,54 but to be used more broadly as a method of framing and 
adjusting the outer boundaries—but not necessarily the underlying principles—of 
the inherent rights of indigenous peoples in relation to a colonizing government.55  
The doctrine of aboriginal title presupposes a governance by the prior,56 the 
existence of a “distinct political communit[y], having territorial boundaries, 
[within] which their authority is exclusive . . . which is not only acknowledged, but 
guarantied by the United States.”57  Because aboriginal property claims are rooted 
in tribal sovereignty, the Supreme Court found in Santa Fe Railroad that aboriginal 
title claims need not be based on “a treaty, statute, or other formal [federal] 
government action.”58  Still, a property claim based on aboriginal title can be 
constrained or even extinguished “by treaty, by the sword, by purchase, [or] by the 
exercise of complete dominion adverse to the right of occupancy.”59  Federal 
common law can also be used to equitably limit the exercise of rights based on 
aboriginal title.60  And, as expressed in United States v. Lara, Congress can restore 
and even expand aboriginal rights.61 

In addition to finding aboriginal title in land, at least one federal court has 
recognized aboriginal rights to cultural property, finding federal common law 
doctrines to be potentially viable modes of enforcement of those rights—albeit with 
additional precautionary steps.  In Chilkat Indian Village v. Johnson, the Ninth 
Circuit opined on whether an aboriginal cultural property right could be recognized 
by a federal court in a replevin claim.  When four carved wooden posts and a 
screen covered with a Tlingit village’s traditional art were allegedly removed by a 
non-tribal member in violation of the Village’s law, the Ninth Circuit in Chilkat 
held that the Village’s claim demanding the return of the tribally recognized 

 
 54. Johnson v. M’Intosh, 21 U.S. 543, 582 (1823); see also Tee-Hit-Ton Indians v. United States, 
348 U.S. 272 (1955) (Douglas, J., dissenting) (arguing that the question of what aboriginal title 
encompasses is a question of fact, which may encompass rights as diverse as timber, fishing, hunting, or 
grazing rights in addition to actual claims to soil). 
 55. The opening paragraphs of the Chief Justice Marshall’s opinion in Johnson indicate that the 
Court is setting forward a general governance principle, not just a determination about the scope of land 
rights.  The Court’s notion of aboriginal title, while “no more incompatible with a seisin in fee, than a 
lease for years,” is a framework generated from the Court’s adoption of “natural law” principles and 
historical European beliefs and practices regarding discovery and conquest of indigenous peoples and 
lands, which attempts to deal with the perpetually ambiguous and potentially incommensurable 
relationship between “the discoverer and the natives” where land ownership is only one point of 
intersection.  Johnson, 21 U.S. at 572-74.  From Johnson and the other Marshall Court cases involving 
the relational rights of indigenous peoples vis-à-vis the United States, the Court later developed the 
doctrine of plenary power, permitting virtually unchecked power over indigenous peoples and their 
lands.  See infra Part III.A. 
 56. But, in presupposing a governance by the prior, a colonizing government’s recognition of 
aboriginal title does not necessarily recognize the organizing principals of the indigenous peoples prior 
to conquest.  See ELIZABETH A. POVINELLI, THE CUNNING OF RECOGNITION 156 (2002). 
 57. Worcester v. Georgia, 31 U.S. 515, 557 (1832).   
 58. United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 347 (1941). 
 59. Id. 
 60. City of Sherill v. Oneida Indian Nation, 544 U.S. 197 (2005). 
 61. United States v. Lara, 541 U.S. 193 (2004). 
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cultural properties was potentially enforceable in federal court.62  Addressing the 
case as a mixed question of tribal and federal law, the court held first that, 
“[w]hatever proprietary interest the Village has in the artifacts is a creature of tribal 
law or tradition wholly unconnected with federal law.  No construction of federal 
law is necessary to adjudicate title.”63  It then explained that “the heart of the 
controversy over the claim will be the Village’s power, under federal law, to . . . 
apply it to non-Indians.”64   

As in Oneida, the Chilkat court recognized the existence of Tlingit aboriginal 
title established by the Tribe’s laws and customs, and found such rights to be 
potentially enforceable under federal common law—even against non-indigenous 
defendants.  However, it is interesting to note that in Chilkat, where the property at 
issue included tribal designs and artifacts rather than land, the enforcement of 
aboriginal ownership rights within the federal system required an additional step 
before an equitable remedy could be applied; it required the application of federal 
common law rules regulating tribal authority over those who are not members of a 
tribe.  It appears that federal courts are comfortable recognizing and enforcing 
property interests arising under tribal law when the types of property are consistent 
with those typically addressed by federal common law doctrines, e.g. land or lease 
rights.  However, a federal court may feel less comfortable enforcing property 
interests arising under tribal law when the type of property at issue lies outside of a 
court’s realm of general expertise.  In such situations, these kinds of aboriginal 
property rights may be curtailed by Due Process considerations.65 

PART II:  CASE STUDY—COLLECTORS’ RIGHTS VERSUS TRIBAL 
RIGHTS 

Because the law surrounding pre-1972 sound recordings made on tribal lands 
remains unsettled, it is often difficult for tribes to assert exclusive control over 
these materials against the claims of government agencies, educational institutions, 
museums, researchers or collectors that physically possess them.  In this section, I 
present a case study involving a series of recordings made on the Hopi Indian 
Reservation.66  The case is an entirely typical example of the hundreds of thousands 

 
 62. Chilkat Indian Vill. v. Johnson, 870 F.2d 1469 (9th Cir. 1989). 
 63. Id. at 1474 (emphasis added). 
 64. Id. (emphasis added). 
 65. The Supreme Court articulated the limits to tribal civil jurisdiction over nonmembers in both 
Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982), and Montana v. United States, 540 U.S. 544 
(1981), and its progeny.  Under Merrion, nonmembers can become subject to tribal regulations 
governing a tribe’s property and resources when they conduct economic activity on tribal lands.  455 
U.S. at 137, 144-45.  Under Montana, a tribe can also regulate the activities of nonmembers on tribal 
lands when they (1) enter into contractual relationships with the tribe or its members in such a way that 
the activity has a nexus with tribal interests, or (2) when nonmember activities on an Indian reservation 
“threaten or ha[ve] some direct effect on the political integrity, the economic security, or the health or 
welfare of the tribe.”  540 U.S. at 566. 
 66. The Hopi Indian Reservation was created by executive order in 1882 following the 
acquisition of the Southwestern United States after the Spanish-American war.  See Sekaquaptewa v. 
MacDonald, 626 F.2d 113, 114 (9th Cir. 1980). 
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of field recordings made by scholars, missionaries, and tourists who captured 
indigenous performances in various forms of media prior to 1972.67  In particular, 
this case illustrates the diverse sorts of interests at stake when ownership of Native 
American archival recordings is brought into question. Additionally, this case study 
will illustrate how well the legal frameworks outlined above might serve the 
interests of tribal plaintiffs as they seek to reclaim ownership of these materials. 

A. LAURA BOULTON:  THE MUSIC HUNTER68 

In the August heat of 1940, folk music collector Laura Boulton (1899-1980) 
travelled to the remote village of Hotevilla, Arizona, a small community of 
sandstone houses on the Hopi Reservation, to record local Native American 
ceremonial songs.69  Boulton, while trained as a classical singer, lacked formal 
training in anthropology or ethnology.70  Yet, she was particularly adept at gaining 
the trust of indigenous peoples and recording some of their most intimate musical 
expressions.71  In 1939, prior to her arrival on Hopi lands, Boulton had contracted 

 
 67. This large volume of recordings was generated from the numerous expeditions of 
anthropologists, psychologists, folklorists, and enthnomusicologists who were charged by public and 
private agencies with preserving the supposed dying cultures of Native American tribes.  See 
generally JONATHAN STERNE, THE AUDIBLE PAST: CULTURAL ORIGINS OF SOUND 
REPRODUCTIONS (2003); ERIKA BRADY, A SPIRAL WAY: HOW THE PHONOGRAPH CHANGED 
ETHNOGRAPHY (1999).  Ethics and practice surrounding work with indigenous peoples prior to 1972 
generally did not take into account copyright law, and proceeded without written transfers of ownership.  
See e.g., Anthony Seeger, Ethnomusicologists, Archives, Professional Organizations, and the Shifting 
Ethics of Intellectual Property, 28 YEARBOOK FOR TRADITIONAL MUSIC 87, 92 (1996) (“When I 
recorded the Suya Indians of Brazil in the 1970s, it was so obvious that I did so with their consent that I 
did not bother to get even verbal clearances.  None of them could read or write, which made written 
contracts impossible.”).  As a result, most major research institutions possess collections of field 
recordings containing Native American or other indigenous peoples’ ritual songs or other sensitive 
forms of cultural expression, but without a clearly documented chain of title from the indigenous 
performers.  Three prominent holders of field recordings made on the lands of indigenous peoples 
include Indiana University, Columbia University, and the Library of Congress.  See Indiana 
University, https://perma.cc/MHM8-NB53 (last visited Oct. 1, 2016) (holding over 100,000 recordings 
of “traditional music,” especially from indigenous peoples around the world, with many of its 
collections made prior to 1972); ELAINE KEILLOR ET AL., Historical Overview of Native Americans and 
their Music in ENCYCLOPEDIA OF NATIVE AMERICAN MUSIC OF NORTH AMERICA xxxvii (2013) 
(Columbia University holds approximately 30,000 field recordings from Laura Boulton, a large portion 
of which contain performances by Native American and other indigenous groups); Indigenous American 
Cylinder Recordings and the American Folklife Center, LIBRARY OF CONGRESS AMERICAN FOLKLIFE 
CENTER BLOG (last visited Oct. 1, 2016), https://perma.cc/MHM8-NB53 (holding approximately 10,000 
recordings of Native American music in its collections).   
 68. Unless otherwise noted, the historical documents for this case study are housed in the Laura 
Boulton collection at the Archives of Traditional Music, Indiana University, Bloomington, IN.  
[hereinafter “ATM”]. 
 69. Laura Boulton, Southwest Indians (Aug.–Oct. 1940) (unpublished field notes) (on file with 
the Columbia University Center for Ethnomusicology). 
 70. Carl Rahkonen, The Real Song Catchers: American Women Pioneers of Ethnomusicology, 
MUSIC LIBRARY ASSOCIATION WOMEN’S MUSIC ROUND TABLE (Feb. 14, 2003), 
https://perma.cc/Z3CY-FVL8. 
 71. Prior to arriving at Hotevilla, Boulton had made two other music-collecting “expeditions”—
one to Chicago’s A Century of Progress exhibition’s “Indian Village” in 1933, and another to various 
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with Victor Talking Machine Co. (hereinafter, “Victor”) to produce a new album of 
Native American music.72  Boulton presumably traveled to the Hopi Reservation to 
make a set of field recordings that would fulfill this purpose.   

At Hotevilla, Boulton met Dan Qötshongva, Hotevilla’s kikmongwi or chief; 
Thomas Bahnaqya, his traditional spokesman; and David Monongye, another 
village member.  The three men eventually sang a series of eleven songs for 
Boulton, who recorded them on her Fairchild disk recorder—a cutting-edge 
portable recording device of the day.  Boulton, who was usually a meticulous 
record-keeper, left no description of her interactions with people at Hotevilla, and 
none of the family members of the men—all of whom are now deceased—recall 
the men ever mentioning making the recordings or receiving remuneration or 
royalties from them.73  Boulton is not known to have made any written contracts 
with her indigenous informants over her nearly thirty-year fieldwork career from 
which one might deduce her course of dealing with the performers, and there is no 
indication in her correspondence with her colleagues, including her record 
producer, of what agreement, if any, was actually reached as to the rights in the 
recordings made at Hotevilla.74 

At least five of the songs sung by the three men were sacred ceremonial songs 
that today would not typically be performed to the general public, much less 
recorded.75  The songs contain lyrics, melody and aesthetic features that were 
carefully guarded by Hopi customary law and traditional practices.76  Further, the 
songs were specifically created to be circulated only for certain ceremonial or 
educational purposes, and within certain relationships under the Hopi principle of 
nasimokyaata, or owner-obligation.77   Under this principle, members of Hopi 
Villages and ceremonial societies who witness a song’s performance are entitled to 
own and use it without compensating the composer or performer, but thereafter 
they carry an obligation to use it only according to established protocols, and then 
only for the general public benefit and not for personal remuneration.78 

 
indigenous groups in Africa as part of her husband’s collecting work as an ornithologist.  See LAURA 
BOULTON, THE MUSIC HUNTER: AN AUTOBIOGRAPHY OF A CAREER 427 (1968). 
 72. Contract between Laura Boulton and Victor, Laura Boulton Collection, in ATM (1939). 
 73. This finding is based on my fieldwork at Hopi from 2009–2015 during which I gave copies of 
the recordings to members of Monongye’s and Bahnaqya’s families and asked if they had any 
knowledge of Laura Bolton, the recordings, or any payments or royalties received from them. 
 74. AARON A. FOX, THE ARCHIVE OF THE ARCHIVE: THE SECRET HISTORY OF THE LAURA 
BOULTON COLLECTION  (forthcoming) (manuscript at 44) (“Boulton did not obtain signed releases, to 
my knowledge, from anyone she recorded over a period of thirty years, despite releasing numerous 
commercial recordings, published under her own name, featuring these performers’ efforts.”). 
 75. Trevor Reed, Hopi Materials Database based on Fieldwork (2009-2015) (unpublished 
manuscript) (on file with author and the Hopi Cultural Preservation Office). 
 76. Trevor Reed, Returning Hopi Voices: Toward a Model for Repatriation of the Archived 
Indigenous Voice (2010) (unpublished MA Thesis, Teachers College Columbia University) (on file at 
Teachers College, Columbia University). 
 77. Trevor Reed, Decolonizing Ownership: The Hopi Music Repatriation Project, in THE 
OXFORD HANDBOOK OF MUSICAL REPATRIATION (Frank Gunderson & Bret Woods, eds., forthcoming 
2017). 
 78. Id. 
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Upon her return from Hopi lands, Laura Boulton selected one of the songs she 
had recorded at Hotevilla for inclusion in her album, Indian Music of the 
Southwest.  The album was released by Victor in what was likely an initial pressing 
of 500 copies.79  It was subsequently rereleased on Folkways Records, selling 
approximately 5,000 copies.80  The Smithsonian Institution acquired Folkways 
Records in 1986, and has continued to sell the recording on cassette, CD, and has 
now made it available via digital download on its website and on iTunes.81  The 
album can also be streamed through a variety of educational media services, like 
Alexander Street Press.82  Boulton’s entire collection of roughly 30,000 recordings 
from indigenous and other groups around the world, including the ten remaining 
recordings she made at Hotevilla, was sold to Columbia University in 1968 for 
$10,000.83 

Columbia University currently asserts title to the majority of the sound 
recordings in what is now called the “Laura Boulton World Music Collection” 
under a written transfer of ownership from Boulton, while the Laura Boulton Estate 
claims to have retained ownership of those recordings used in her commercially 
released albums, including Indian Music of the Southwest.84  Smithsonian Folkways 
continues to produce albums of Boulton’s recordings under a nonexclusive license 
from Boulton.85 

The Hopi Tribe, on the other hand, asserts a competing claim, arguing that it 
holds exclusive rights in the Boulton recordings under its cultural property statute, 
which states that “archival records, including . . . audio tapes . . . which describe 
and depict esoteric ritual, ceremonial and religious knowledge . . . are declared to 
be the cultural property of the Hopi people.”86  This statute was meant to codify 
Hopi customary law dealing with ceremonial performances, which historically 
recognized Hopi villages and ceremonial societies as legitimate owners of these 
kinds of expression.87  Codification became necessary following a marked increase 

 
 79. See original Victor record and liner notes, in MOSES ASCH COLLECTION (Rintzler Archive, 
Smithsonian Institution, Washington, D.C.). 
 80. Id. (assorted royalty ledgers); see also Laura Boulton, Indian Music of the Southwest 
(SMITHSONIAN FOLKWAYS RECORDS 1957). 
 81. Indian Music of the Southwest, SMITHSONIAN FOLKWAYS RECORDS (last visited Dec. 18, 
2015), https://perma.cc/383J-4SCX. 
 82. Id.  Alexander Street Press streams the entire Smithsonian Folkways catalog under a 
sublicense to educational markets.  Correspondence from Alexander Street Press to author (July 19, 
2016). Alexander Street Press has expressed a desire to work with the Hopi Tribe to take down restricted 
content from its site in a broader effort toward making historically significant field recording collections 
available to its audiences in socially responsible ways. 
 83. See FOX, supra note 74, at 33.  The $10,000 figure, however, does not include the endowed 
funds contributed by a wealthy Columbia alumnus who endowed a chair out of affection for Ms. 
Boulton, to the tune of roughly $250,000 ($2 million, accounting for inflation). 
 84. Id. 
 85. Contract between Laura Boulton and Folkways Records, in ATM (1956). In response to early 
drafts this Note, Smithsonian Folkways has expressed its willingness to work with the Hopi Tribe and 
Hopi village and ceremonial leaders to take down infringing content from its website. 
 86. Hopi Tribe, Res. H-70-94, ¶8 (May 23, 1994). 
 87. See Reed, supra note 76, at 78.  This statute has received some criticism, however.  Some 
Hopis do not believe the Tribe should control access to and use of ceremonial song performances. 
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in the unauthorized exploitation of Hopi ceremony, traditional knowledge, and 
ritual expressions outside of established protocols, which had long been forbidden 
under Hopi customary law.88  Misuses of ceremony, particularly by non-Hopis, had 
resulted in the interruption of the economy for ritual knowledge and performances 
at Hopi, potentially interfering with numerous Hopi social, agricultural, and 
cosmological processes.89  Recognizing that only the Hopi Tribe could have 
standing to assert ownership claims in non-Hopi courts, the Tribe formulated its 
statute in such a way that ownership of all recorded ceremonial performances, 
including those recorded prior to the enactment of the statute, vests in the Tribe. 

Given these facts, so common to twentieth century encounters between Native 
Americans and researchers, missionaries, and other early cultural documentarians, 
how might a court adjudicate an action for declaratory judgment to determine the 
ownership of the sound recordings Boulton made at Hotevilla? 

i. Application of Non-Copyright Federal Statutes 

Because Laura Boulton’s collection is currently held by Columbia University, 
an institution that regularly receives federal funds, the Hopi Tribe could attempt to 
assert ownership over the recordings as “sacred objects” or “objects of cultural 
patrimony” under NAGPRA.  To claim them as sacred objects, the Tribe would 
have to argue that the recordings are necessary for the practice of traditional 
religion by present-day adherents.90  Certainly, some Hopi ceremonial leaders have 
indicated that a number of the recordings in the Laura Boulton collection are the 
only source of information about certain parts of sacred ceremonies—the 
recordings “fill in the gaps” where key liturgical knowledge has been forgotten.91  
However, many of the recordings are of non-ceremonial performances or are 
interchangeable with existing Hopi ceremonial songs, and would not reasonably be 
considered essential for the performance of Hopi religion.92  And, even if a 
particular recording were necessary to perform a ritual, it is not clear that the Tribe 
would need to have exclusive control over the recording (or even the exclusive 
right to exploit it) in order to make the ritual efficacious.93   

 
 88. See generally PETER WHITELEY, RETHINKING HOPI ETHNOGRAPHY (1998); see also Reed, 
supra note 76, at 68-69.  These exploitations range from comic book villains based on Hopi deities to 
white fraternal organizations reenacting Hopi rituals to the recent auctions of Hopi ritual paraphernalia 
at auctions in Paris.  See also Tanya Ballard Brown, American Tribe Fights to Halt Artifact Auction in 
Paris, NAT’L PUBLIC RADIO (Apr. 10, 2013), https://perma.cc/3YVE-RB58.  
 89. Trevor Reed, Remediating Sonic Misappropriations: Strategies for Safeguarding Indigenous 
Musical Expression, FEDERAL BAR ASSOCIATION INDIAN LAW CONFERENCE 6-9 (Apr. 11, 2014). 
 90. See NAGPRA, supra note 22. 
 91. Returning Hopi Song—A Hopi Perspective, HOPI MUSIC REPATRIATION PROJECT (Feb. 5, 
2011), https://perma.cc/722Z-835Z. 
 92. Reed, supra note 76. 
 93. The counterargument here is that the Hopi Tribe may need to exercise complete control over 
ceremonial recordings to effectively prevent inappropriate or unauthorized uses of ceremonies outside of 
established protocols, which is believed to be causing harm to the Hopi social structure and knowledge 
economy.  See Richland, Talking Tradition, infra note 97. 
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Alternatively, many of the Hotevilla recordings could be reclaimed under 
NAGPRA as “objects of cultural patrimony” as they are collectively owned works 
containing historical and cultural information about Hopi ways of life that are vital 
to the community’s perpetuation.  For example, some of these recordings contain 
performances detailing historical figures and events, ceremonial sites, resource 
conservation and distribution methods, agricultural knowledge, meteorological 
practices and others.94  However, other sound recordings are more artistic in nature, 
evoking landscapes or describing the composers’ experiences, or simply expressing 
melodic phrases and vocables, which might not be considered “cultural patrimony” 
under NAGPRA’s definition.95  Even if the recordings could be considered 
“cultural patrimony” and otherwise eligible for repatriation, it may be difficult for 
the Tribe to argue that it needs exclusive control over the recordings (not to 
mention the intellectual property rights), rather than just receiving copies of or 
access to the recordings, in order to maintain cultural continuity.96  Further, as a 
practical matter, establishing proof of religious necessity or status as cultural 
patrimony would be quite difficult in the Hopi context because it would no doubt 
require furnishing evidence that would be either extremely invasive or 
inappropriate to disclose to the uninitiated.97 

In addition to qualifying as “sacred objects” or “objects of cultural patrimony,” 
the Hopi Tribe would need to present sufficient evidence that Columbia University 
lacked a valid right of possession over the recordings.98  Laura Boulton no doubt 
held an exclusive chattel property right in the blank acetate disks that she brought 
with her to Hotevilla in August 1940.  But, as discussed earlier, both common law 
and Hopi statutory law recognize that once a recordist allows recording media to be 
transformed by the imprint of a (ceremonial) performer’s voice, an additional 
property right is created which implies a right to control the physical media.99  
Assuming the Tribe could show that it holds such an ownership interest in the 

 
 94. Id. 
 95. On the other hand, even songs made from vocables or “nonsense syllables” may convey 
cultural meaning in Native American contexts.  As Charlotte Frisbee has argued in her landmark study 
of vocables in Navajo ritual songs, “If one considers all the possibilities identified thus far when 
studying Navajo vocables, the end result can only be a confirmation . . . . that there are no meaningless 
syllables in Navajo ceremonial music.”  Charlotte Frisbee, Vocables in Navajo Ceremonial Music, 24 
ETHNOMUSICOLOGY 347, 372 (1980).  Vocables in Hopi songs, for example, are known to provide 
listeners with a sense of culturally-specific places or demonstrate attributes of characters in traditional 
stories.  See Kathleen Sands & Emory Sekaquaptewa, Four Hopi Lullabies: A Study in Method and 
Meaning, 4 AM. INDIAN Q. 195, 196 (1978). 
 96. The counterargument, as in note 93, is that Hopi culture cannot perpetuate itself along 
established social structures and maintain established protocols if the exclusive right to reproduce, 
distribute, publicly perform, stream, or license the recordings to others is held by an institution that is 
not subject to tribal laws. 
 97. See Justin B. Richland, “What Are You Going to Do with the Village’s Knowledge?” Talking 
Tradition, Talking Law in Hopi Tribal Court, 39 LAW & SOC’Y REV. 235, 264-65 (2005). 
 98. 25 U.S.C. § 3005(c) (2012).  The standard of proof required to show a right of possession is 
whether “standing alone before the introduction of evidence to the contrary,” the Tribe’s evidence 
“would support a finding that the [f]ederal agency or museum [including federally funded institutions] 
did not have the right of possession[.]”  Id. 
 99. See supra Part I.A. 
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recordings as a successor to the Hopi villages and the performers under the Tribe’s 
cultural property statute, Columbia University—absent any evidence of a contract 
between Boulton and the performers—would have difficulty proving it received a 
valid “right of possession” from Boulton, and the Tribe could potentially reclaim 
ownership under NAGPRA.   

ii.  Application of Common Law Copyright Doctrine 

While NAGPRA may provide the Hopi Tribe with a narrow means of obtaining 
control over the physical master recordings, owning physical objects does not 
necessarily imply a right to prevent the future exploitation of the intellectual 
property in those objects by others.  Because Boulton made no written agreements 
with her indigenous interlocutors, and no evidence suggests that the performers had 
the opportunity to reserve any rights in the recordings she made,100 it would appear 
that the common law default rule—that the sound recording copyright remains with 
the performer—would be applicable.101  If such a right is determined to be 
applicable on Hopi lands, the holder of the common law right in the Laura Boulton 
recordings could enjoin—and, if an exploitation has already occurred, potentially 
receive damages from—the unauthorized reproduction, distribution, public 
performance, or creation of derivative works from the recordings, so long as such a 
claim is not barred by laches or some other tribal or equitable defense.102  The 
holder could potentially recover, for example, the profits and royalties from 
Boulton’s licensing of the recordings to Victor and Folkways Records, and recover 
profits from their use by Alexander Street Press.  The holder could also foreseeably 
bring an action for injunctive relief and unjust enrichment against those who derive 
income (research grants, access fees) by making them available to the public.103 

Despite its potential to remedy unauthorized uses of the Hotevilla recordings, 
common law copyright may not be a perfect and enduring solution to prevent 
misappropriation of Hopi ceremonial songs.  First, the scope of the exclusive rights 
in sound recordings is quite thin, only preventing the actual duplication of the 
recordings themselves, not the underlying musical works or even sound-alike 
performances.104  Second, common law copyrights in pre-1972 sound recordings 

 
 100. See Ingram v. Bowers, 57 F.2d 65 (2d Cir. 1932).  
 101. See Baez v. Fantasy Records, Inc., No. 543152, 1964 WL 8158, *6 (Cal. Super. Oct. 30, 
1964); see also Waring v. WDAS Broadcasting Station, 194 A. 631, 635 (Pa. 1937), and Capitol 
Records, Inc. v. Naxos of Am., Inc., 830 N.E.2d 250, 259 (N.Y. 2005). 
 102.   But see Flo & Eddie, Inc. v. Sirius XM Radio, Inc., No. 172, 2016 WL 7349183 (NY Dec. 
20, 2016) (finding that New York’s common law copyright doctrine includes a cause of action for 
unauthorized reproduction and distribution of pre-1972 sound recordings, but not for unauthorized 
public performances of them).  
 103. See FOX, supra note 74.  Additionally, the notice and takedown provisions of the Copyright 
Act may be applicable to pre-1972 sound recordings.  See Capitol Records v. Vimeo, 826 F.3d 78, 87-93 
(2d Cir. 2016) (“We conclude that the safe harbor established by § 512(c) protects a qualifying service 
provider from liability for infringement of copyright under state law.”). 
 104. See NIMMER ON COPYRIGHT § 2.10(A)(2) (2015).  The copyright in pre-1972 sound 
recordings is thin enough that the Copyright Office has allowed “remixes” of these works to justify a 
copyright in the new version.  Id. at n.41. 
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last only until they are preempted by the Copyright Act, which is slated for 2067, 

after which such recordings will enter the public domain.105  Third, defendants in 
an infringement suit may assert common law defenses or appeal to the First 
Amendment to enable them to use the material without tribal authorization.106  
Such arguments may be appealing to courts accustomed to adjudicating cases under 
the Copyright Act, where the stated policy goal is “[t]o promote the Progress of 
Science and the useful Arts” and not necessarily to protect individual or tribal 
ownership interests.107 

iii.  Application of Aboriginal Title Doctrine 

The Hopi Tribe might also claim ownership in the recordings by asserting 
aboriginal title in them.  As discussed earlier, the Ninth Circuit has found tribes’ 
ownership of cultural property to be “a creature of tribal law or tradition,”108 and 
that such aboriginal property rights can be enforced in federal courts to the extent 
they are not extinguished or do not conflict with federal law or constitutional 
guarantees.  Determining ownership of pre-1972 sound recordings made on Hopi 
lands would require a two-part assessment:  first, a determination of aboriginal title 
through the application of local tribal laws determining ownership; and second, the 
application of any federal common law limitations on the enforceability of those 
rights against others.109   

The Hopi Tribe can certainly argue that it holds aboriginal title to the 
performances on the recordings in question.  Hopi customary and statutory law 
makes clear that individual Hopi villages, or the Tribe on behalf of villages, owns 
any documentary materials—including audio recordings—containing esoteric ritual 
or ceremonial knowledge.  Most, if not all, of the songs performed by Qötshongva, 
Bahnaqya, and Monongye fall into this category.  Therefore, just as the Supreme 
Court in Oneida recognized the Oneida Indian Nation’s aboriginal title in land as 
real property under existing common law doctrines, a federal court could recognize 
the Hopi Tribe’s aboriginal title in recorded ceremonial performances as 
intellectual property under the existing doctrine of common law copyright.  But 
would such recognition of aboriginal title in recordings of ritual performances be 
limited by federal law?  No federal statute or federal common law rule has 
explicitly limited or extinguished a tribe’s ownership claims to recordings of its 
ceremonies.110  Rather, current federal policy, including NAGPRA, and 

 
 105. 17 U.S.C. § 301(c) (2012). 
 106. See discussion infra, Part III. 
 107. U.S. CONST. art. I, § 8, cl. 8; see Feist Publ’ns v. Rural Tel. Serv. Co., Inc., 499 U.S. 340, 349 
(1991) (“The Primary objective of copyright is not to reward the labor of authors, but ‘[t]o promote the 
Progress of Science and useful Arts.’”). 
 108. See Chilkat Indian Vill. v. Johnson, 870 F.2d 1469, 1473 (9th Cir. 1989). 
 109. See supra Part I.C. 
 110. Even NAGPRA specifically avoids “limit[ing] any procedural or substantive right which may 
otherwise be secured to individuals or Indian tribes or Native Hawaiian organizations” pertaining to 
objects governed by its provisions. 25 U.S.C. § 3009.  However, it is not clear to what extent the First 
Amendment might limit the extent to which the Hopi Tribe can assert exclusive control over such 
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international policies explicitly supported by the Executive Branch, including the 
United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”), 
actively promote the protection and/or recovery of indigenous cultural property 
rights and the preservation of Native American religions.111 

Even if a court were to find aboriginal title in recorded ceremonial performances 
to be incompatible with both Oneida and Congress’s current policy of recognizing 
aboriginal title, the Hopi Tribe could potentially assert ownership claims in its own 
courts against Columbia University, the estate of Laura Boulton, Smithsonian-
Folkways, and others.  In such case, the court would likely apply existing tests for 
tribal regulatory jurisdiction over nonmembers to determine whether allowing Hopi 
law to govern the dispute would violate Boulton’s (or her heirs, successors, or 
assigns’) Fifth or Fourteenth Amendment Due Process rights.112 

B. SUMMARY:  UNCERTAINTY IN CURRENT LAW REGARDING PRE-1972 SOUND 
RECORDINGS MADE ON RESERVATION LANDS 

Based on the foregoing case study, it is clear that significant gaps currently exist 
in the protection of pre-1972 sound recordings made on federally recognized Indian 
reservations.  The only federal statutory protection through which tribes may assert 
ownership in these kinds of recordings is NAGPRA; however, tribes may only 
assert ownership under its provisions if the recordings they seek to claim fit the 
statute’s definition of sacred objects or objects of cultural patrimony.  This leaves 
out a broad swath of recordings, from popular music to oral literature, and requires 
tribes to prove ceremonial necessity or historical or cultural importance—which 
may entail significant and invasive evidentiary hurdles.  Additionally, NAGPRA is 
silent on the ownership of any intellectual property rights pertaining to the objects 
claimed.  Common law copyright may allow tribes to claim certain exclusive rights 
in the exploitation of pre-1972 sound recordings, but that protection may be limited 

 
recordings against non tribal members, especially with regard to “fair uses” of these materials.  See infra 
Part III.B. 
 111. See NAGPRA, supra note 22; U.N. DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES, 
G.A. Res. 61/295, U.N. Doc. A/RES/61/295, art. 11 § 1, art. 31 § 1 (Sept. 13, 2007), 
http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf; U.S. DEP’T OF STATE, ANNOUNCEMENT 
OF U.S. SUPPORT FOR THE U.N. DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES (Dec. 16, 
2010), http://www.state.gov/documents/organization/184099.pdf. 
 112. See Montana v. United States, 450 U.S. 544 (1981); Smith v. Salish Kootenai Coll., 434 F.3d 
1127, 1138 (9th Cir. 2006) (Analogizing the Montana test for tribal jurisdiction over nonmembers to 
“Due Process Clause analysis for purposes of personal jurisdiction,” which “protects an individual’s 
liberty interest in not being subject to the binding judgments of a forum with which he has established 
no meaningful contacts, ties, or relations, the constitutional touchstone being whether the defendant 
purposefully established minimum contacts in the forum State.”) (citations omitted).  Whether non tribal  
members maintain their complete constitutional rights to Due Process while on federally recognized 
Indian reservations (even though those rights are not guaranteed to tribal members themselves) has been 
of substantial concern to the Supreme Court.  See Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 
194 (1978) (“defendants [in the Tribal Court] are entitled to many of the due process protections 
accorded to defendants in federal or state criminal proceedings. However, the guarantees are not 
identical.”); Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 337 (2008) (“The 
Bill of Rights does not apply to Indian Tribes.”). 
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both in duration and by the broader economic considerations at the heart of 
copyright law.  Sound recording copyrights at common law are also thin forms of 
intellectual property, which only protect against exact duplication and not the 
exploitation of particular ritual techniques used in the recordings or the underlying 
musical or literary works performed.113  Finally, while aboriginal title would 
provide tribes the ability to claim ownership in pre-1972 sound recordings on their 
own terms, leveraging common law doctrines to enforce those ownership claims 
may be asking federal judges to stretch these doctrines too far, raising Free Speech 
and Due Process concerns. 

PART III:  IMPLICATIONS FOR THE NEXT COPYRIGHT ACT 

Revising the Copyright Act is a current congressional priority.114  In 2009, 
Congress commissioned the Copyright Office to weigh the potential risks and 
benefits of bringing all pre-1972 sound recordings under federal copyright 
protection.115  In its report to Congress, the Copyright Office generally supported 
that move, citing the inconsistency of state statutes and common law governing 
these recordings, the economic and legal benefits of uniform coverage, and the 
potential for more works to eventually enter the public domain, thereby benefiting 
the American populace.116 

While the Copyright Office report analyzed the consequences of such a move in 
state jurisdictions, to date no studies have been conducted on the potential impact 
of applying statutory copyright to works created on the aboriginal lands of Native 
American Tribes, Alaska Native Corporations and Villages, and Native Hawaiian 
Organizations.  As the above case study suggests, there are significant gaps and 
ambiguities in current protection of pre-1972 sound recordings made in these 
jurisdictions.  The application of federal copyright law to these recordings would 
likely magnify these issues and add new concerns for tribes seeking to assert 
control over culturally sensitive sound recordings, as discussed in Part III.B below.  
First, the Copyright Act differs substantially from current common law copyright 
doctrines governing sound recordings that may be presently applicable on tribal 
lands.  For instance, instead of authorship vesting solely in the performer of a 
sound recording, the Copyright Act recognizes the contribution of the recording 
engineer as potentially copyrightable subject matter, thereby allowing him or her to 
claim coownership of a sound recording copyright.  Second, the Copyright Act 

 
 113. The copyright status of indigenous “musical work” copyrights is beyond the scope of this 
Note, but certainly merits attention given the discussion infra Part III.  For a discussion of the 
uncomfortable fit between the Copyright Act’s requirements for copyrightability and Hopi musical 
works, see David Howes, Combating Cultural Appropriation in the American Southwest: Lessons from 
the Hopi Experience Concerning the Uses of Law, 10 CANADIAN J. OF L. & SOC’Y 129 (1995). 
 114. U.S. COPYRIGHT OFFICE, PRIORITIES AND SPECIAL PROJECTS OF THE UNITED STATES 
COPYRIGHT OFFICE, OCTOBER 2011 – 2013 (Oct. 25, 2011), 
http://www.copyright.gov/docs/priorities.pdf. 
 115. COPYRIGHT OFFICE, FEDERAL COPYRIGHT PROTECTION FOR PRE-1972 SOUND RECORDINGS 
(2011). 
 116. Id. at 120-39. 
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limits exclusive rights in sound recordings to only certain uses, permitting a wide 
variety of other uses—including “fair uses”—some of which may run counter to 
tribal interests and current federal policy toward Native American groups and their 
cultures.  Federal interests that have shaped copyright protection have derived 
primarily from the progress-oriented economic and social policies enshrined in the 
Intellectual Property Clause and First Amendment of the United States 
Constitution, and not necessarily the interests found in the constitutions and laws of 
sovereign Native American Tribes—entities which neither derive their power from 
the federal Constitution nor are explicitly limited by its constraints. 

Before discussing the above issues in greater depth, it is necessary to examine 
whether the Copyright Act’s ownership provisions actually apply on tribal lands.117  
Recent cases seeking to apply the Copyright Act in tribal contexts have placed this 
into doubt.  Additionally, it is not yet clear to what extent the Copyright Act’s 
preemption provisions affect tribal laws and customs granting ownership interests 
in recordings of traditional ceremonies, songs, and other oral literatures to tribal 
entities and tribal members.118  If Congress chooses to extend the Copyright Act to 
pre-1972 sound recordings made on tribal lands, such an action could extinguish 
aboriginal title in these intangible cultural properties, which would be a significant 
blow to Native American sovereignty and run counter to international agreements 
like the UNDRIP.  Silence on the Act’s application to these recordings would leave 
the question of applicability to the courts, which may be equally deleterious given 
the ambiguity of current precedent, as will be explored below in Part III.A. 

At a conceptual level, it becomes clear from the foregoing Hopi case study that 
tribes’ interests in protecting sound recordings may be altogether distinct from 
those interests protected by the Copyright Act.  I argue that such a conflict of 
interests over certain categories of sound recordings made on tribal lands merits 
special treatment or exemption should Congress desire to bring all pre-1972 sound 
recordings under the Act, thereby preserving tribal law governing them.  For 
example, tribes may desire to control sound recordings made on reservation lands 
to protect their oldest works, to protect works that have not yet been written down 
under the auspices of appropriate cultural authorities, or to offer specific modes of 
protection that align better with local economic and social policies.  The classes of 
protection needed by tribes for recordings of ritual songs, ceremonial performances, 
and oral histories may be quite distinct from those reflected in the Copyright Act.  
As I discuss in Part III.C, these divergent interests are due in large part to 
ontological differences in the ways some forms of indigenous creative work 
function as compared to “musical works,” “audiovisual works,” or other forms of 
copyrightable expression currently protected under the Act.  I argue that 
ontologically distinct works can find adequate protection within the federal 
copyright scheme only if tribal laws governing their ownership and use are 
recognized and enforced by federal law.  Absent such a provision, tribes should 
oppose alterations to § 301 of the Copyright Act. 

 
 117. See discussion of 17 U.S.C. § 201 infra Part III.A. 
 118. See 17 U.S.C. § 301(a). 



REED, TRIBAL CLAIMS TO PRE-1972 SOUND RECORDINGS, 40 COLUM. J.L. & ARTS 275 (2016).  

298 COLUMBIA JOURNAL OF LAW & THE ARTS [40:2 

A. IS THE COPYRIGHT ACT APPLICABLE TO TRIBES? 

Even if Congress were to bring all pre-1972 sound recordings under the 
Copyright Act, it is not yet certain that such a provision would actually impact 
tribes.  There are two significant arguments supporting this.  The first argument, 
recently revived by Justice Clarence Thomas, is that Congress lacks constitutional 
authority to legislate in matters of tribal governance that exceed the Indian 
Commerce Clause.119  This argument has been dealt with in greater depth 
elsewhere, and is beyond the scope of this paper as its ramifications cut to the core 
of federal Indian law.120  Until Congress, the Supreme Court, or the people of the 
United States overturn the doctrine of federal “plenary power” over Native 
Americans and their lands, Congress and the Supreme Court will continue to 
assume the power to recognize, adjust, or even extinguish indigenous property 
rights—including rights to pre-1972 sound recordings.121 
 
 119. There are only scant references in the Constitution to the authority of Congress to legislate on 
behalf of tribes and tribal members, once in the Commerce Clause and another, by implication, in the 
Treaty Clause.  U.S. CONST. art. I, § 8, cl. 3 (“The Congress shall have power to . . . regulate commerce 
with foreign nations, and among the several states, and with the Indian Tribes.”); U.S. CONST. art. II, §2, 
cl. 2 (describing the Executive’s power, with the “advice and consent of the Senate, to make treaties” 
with other governments).  The scope of the Indian Commerce Clause has not been clearly articulated by 
the Court; however, it is clear that the Indian Commerce Clause power is distinct from Interstate 
Commerce Clause, Cherokee Nation v. Georgia, 30 U.S. 1, 18 (1831), but may also be more broad.  See 
United States v. Lomayaoma, 86 F.3d 142, 145 (9th Cir. 1996).  It, along with the Treaty Clause, has 
allowed Congress, with the assistance of the Executive, to deal expansively with Native American tribes 
as “domestic dependent,” but separate, “nations.”  Id.  In fact, the Indian Commerce Clause has been 
relied upon to legislate over Native American cultural resources. See, e.g., Native American Graves 
Protection and Repatriation Act, 25 U.S.C. § 3001-3013 (as discussed, supra, NAGPRA regulates the 
ownership and sale of Native American human remains, burial items, sacred objects, and objects of 
cultural patrimony.).  However, the Supreme Court has acknowledged that the Indian Commerce Clause 
is not an unlimited source of federal power over American Indian Tribes.  See United States v. Kagama, 
118 U.S. 375, 378-79 (1886) (“[W]e think it would be a very strained construction of this clause, that a 
system of criminal laws for Indians . . . without any reference to their relation to any kind of commerce, 
was authorized by the grant of power to regulate commerce with the Indian tribes.”).  Pointedly, Justice 
Thomas has recently acknowledged this lack of constitutional authority to legislate over Native 
American tribes in any matter not involving what would have been considered commerce in the 18th 
century.  United States v. Lara, 541 U.S. 193, 226 (2004) (Thomas, J., concurring) (“The Court should 
admit that it has failed in its quest to find a source of congressional power to adjust tribal sovereignty.  
Such an acknowledgement might allow the Court to ask the logically antecedent question whether 
Congress (as opposed to the President) has this power”); see also Robert N. Clinton, There is No 
Federal Supremacy Clause for Indian Tribes, 34 ARIZ. ST. L.J. 113 (2002); but see also KEVIN 
BRUYNEEL, THE THIRD SPACE OF SOVEREIGNTY (2007) (arguing that Native American sovereignty is 
ambiguously both inside and outside of the federal governance structure). 
 120. See Gregory Ablavsky, Beyond the Indian Commerce Clause, 124 YALE L.J. 1012 (2015). 
 121. Congress does have a “back door,” developed alongside changes in federal policy regarding 
Native Americans, that allows it some ability to legislate for tribes outside of the constitutional 
constraints of the Commerce Clause.  As the United States’ relationship with Indian tribes shifted from 
one of conquest to assimilation in the mid- to late nineteenth century, the Supreme Court crafted a 
“plenary power” doctrine to justify congressional regulation of tribes and tribal members.  The Court’s 
basis for the doctrine has been rooted in structural and ethical propositions: first, the federal government 
holds ultimate power within the territorial boundaries of the United States, which encompass tribal 
lands.  Second, tribes are by comparison politically weak and economically depressed in the wake of 
centuries of American conquest, placing them in a relationship of dependence with the United States.  
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The second argument is that, as a matter of statutory construction, federal courts 
typically do not apply generally applicable laws created by Congress to Indian 
tribes absent “clear evidence of congressional intent.”122  In his leading treatise on 
federal Indian Law, Felix S. Cohen has identified three areas in which 
congressional statutes have no application in tribal matters:  (1) general statutes that 
adversely affect rights reserved by treaty, statutes, or a tribe’s inherent right of self-
government, (2) any instance where tribes are specifically excepted from the 
applicability of a Congressional statute, including when they are not included but 
states and local governments are, and (3) any instance where tribes’ sovereign 
immunity would be abrogated, unless Congress makes that abrogation “express and 
unequivocal.”123 

While no federal court has tested the authorship and ownership provisions of the 
Copyright Act for their applicability on tribal lands, federal courts have thus far 
resisted reading the Copyright Act’s infringement provisions as generally 
applicable to tribes.  In Bassett v. Mashantucket Pequot Tribe, for example, a film 
production company brought a copyright infringement claim against a tribal 
museum for using portions of its script without permission, which the district court 
dismissed on sovereign immunity grounds.124  On appeal, the film producer 
asserted that the Copyright Act was a generally applicable law enforceable on 
federally recognized Indian reservations, and therefore abrogated tribes’ common 
law sovereign immunity from suit.  While the court did not apply the general 
applicability test to the Copyright Act, it did hold that even if the Copyright Act 
were applicable to tribes, its lack of specificity to tribal contexts certainly could not 
have abrogated tribal sovereign immunity.  Likewise, in Multimedia Games, Inc. v. 
WLGC Acquisition Corp., an action was brought against a tribal economic 
development agency in the Northern District of Oklahoma for copyright 
infringement of plaintiff’s gaming software.  In its motion for summary judgment, 
the tribal agency argued that the Copyright Act did not apply to tribes or tribal 

 
Therefore, where Congress has “the duty of protection” over tribes located within its borders, it can 
legislate on tribes’ behalf.  See Kagama, 118 U.S. at 383–84.  But, such an expansive, amorphous, and 
seemingly extra-constitutional doctrine potentially authorizing Congress unlimited control over separate, 
sovereign governments seems at odds with the kind of separation of powers enshrined in the structure of 
the United States constitution. 
 122. United States v. Dion, 476 U.S. 734, 739-40 (1986) (“clear evidence of congressional intent” 
is essential to abrogate established treaty rights by means of general Congressional legislation); see also 
Iowa Mutual Ins. Co. v. LaPlanete, 480 U.S. 9, 17-19 (1987) (Congressional grant of diversity 
jurisdiction to federal courts did not reference Indians and could not be used to sidestep a Tribe’s right to 
have parties fully exhaust judicial remedies before bringing action in Federal court); Elk v. Wilkins, 112 
U.S. 94, 100 (1884) (“General acts of Congress did not apply to Indians, unless so expressed as to 
clearly manifest an intention to include them.”).  However, dicta in Federal Power Comm’n v. Tuscarora 
Indian Nation, 362 U.S. 99, 116 (1960), has fragmented the circuits over the question of when a 
generally applicable statute, silent on applicability to Native Americans, will be enforceable, particularly 
in the criminal context.  See generally Alex Tallchief Skibine, Applicability of Federal Laws of General 
Application to Indian Tribes and Reservation Indians, 25 U.C. DAVIS L. REV. 85 (1991). 
 123. COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 2.03 (LexisNexis 2015). 
 124. Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 357 (2000). 



REED, TRIBAL CLAIMS TO PRE-1972 SOUND RECORDINGS, 40 COLUM. J.L. & ARTS 275 (2016).  

300 COLUMBIA JOURNAL OF LAW & THE ARTS [40:2 

entities.125  Building on the Second Circuit’s holding in Bassett, the court agreed, 
stating, “[i]n order to conclude Congress intended to subject Indian tribes to the 
Copyright Act, the Court would need to infer such intent which does not 
unequivocally apply to tribal entities.  Being cognizant of the Supreme Court’s 
pronouncements on tribal sovereign immunity, such an inference is 
inappropriate.”126  Even though both of these rulings dismissed alleged copyright 
infringements by tribal agencies typically immune from suit, the reasoning in each 
suggests that federal courts view the Copyright Act as essentially different from the 
kinds of generally applicable statutes that are currently enforceable on tribal lands, 
such as the Occupational Safety and Health Act (“OSHA”) which fulfills 
Congress’s duty of protection to tribes and their members.127  Thus, if Congress 
were to pass a pre-1972 sound recording amendment to the Copyright Act with the 
intention of applying it to tribes, it would likely have to do so expressly.  
Otherwise, the amendment faces the possibility of being construed by courts as 
inapplicable to tribes.   

There are additional policy arguments against applying the Copyright Act to 
recorded ceremonies, oral histories, and other culturally sensitive works created on 
tribal lands.  As author Michael Brown has argued, applying copyright law as a 
means of protecting Native American culture may actually harm it by converting 
indigenous modes of creativity into a capitalistic resource primed for commercial 
exploitation.128  I argue below that preempting existing federal and tribal laws 
protecting Native American creators’ rights in sound recordings, only to replace 
them with statutory provisions economically engineered to promote the progress of 
Western arts should be considered a further act of colonization and a diminution of 
tribes’ inherent right to govern themselves.  It would most certainly open the door 
to additional cultural misappropriations, like that of Boulton’s unauthorized sale of 
Hopi ceremonial songs for commercial gain, under the guise of fair use or archival 
preservation. 

It would also be difficult to justify imposing the Copyright Act’s non-indigenous 
ownership frameworks onto cultural materials meant to circulate only within 
indigenous communities.  Without research examining the effects of the Copyright 
Act on indigenous creative works, there is no evidence to suggest that the Act 
would encourage indigenous creative activity or foster superior uses of these kinds 
of materials than tribes’ existing laws or customs.  Rather, in most cases tribal 
lawmakers and judges are in a better position to assess tribal communities’ creative 
capacities and tailor ownership principles to them.  As discussed by the Ninth 
Circuit in Chilkat, the scope of ownership rights in tribal cultural properties is a 
“creature of Tribal law,” operating outside the purview of federal adjudication.129  

 
 125. Multimedia Games, Inc. v. WLGC Acquisition Corp., 214 F. Supp. 2d 1131, 1131 (N.D. 
Okla. 2001). 
 126. Id. at 1137. 
 127. 29 U.S.C.A. §§ 651–678 (2015); Reich v. Mashantucket Sand & Gravel, 95 F.3d 174, 179 (2d 
Cir. 1996); Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113, 1115-16 (9th Cir. 1985). 
 128. See MICHAEL BROWN, WHO OWNS NATIVE CULTURE? 237 (2003) 
 129. Chilkat Indian Vill. v. Johnson, 870 F.2d 1469, 1474 (9th Cir. 1989). 
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Certainly, Congress may recognize and enforce existing aboriginal rights to pre-
1972 sound recordings made on tribal lands, as it has heretofore done with other 
tribal cultural property rights (e.g., NAGPRA, NALA).  However, if instead it 
chooses to legislate so as to prescribe the scope and structure of those rights, it 
should carefully weigh the consequences of potentially extinguishing aboriginal 
title in these culturally valuable works, especially since the United States actively 
protects aboriginal rights to cultural objects under NAGPRA.  Furthermore, the 
Executive Branch has officially expressed its support of the United Nations 
Declaration on the Rights of Indigenous Peoples, which promotes protection of 
tribal interests in intellectual property, traditional knowledge, and cultural 
heritage.130 

B.   POTENTIAL TRIBAL CONCERNS OVER THE APPLICATION OF THE 
COPYRIGHT ACT TO PRE-1972 SOUND RECORDINGS 

i.  Initial Vesting of Ownership 

If Congress were to bring all pre-1972 sound recordings under the Copyright 
Act, including those made on tribal lands, tribes and their members could be 
surprised by the Act’s limited power to protect tribal interests in these materials.  
Certainly, recordings of ceremonies, oral histories, or performances of Native 
American oral literatures that qualify as “original works of authorship” could 
receive copyright protection from the moment they were “fixed in any tangible 
medium of expression.”131  The constitutional standard for originality in a sound 
recording is relatively low, in that the sounds recorded must only (1) be 
“independently created by the author (as opposed to copied from other works)” and 
(2) must demonstrate a “modicum of creativity,” “some creative spark no matter 
how crude, humble or obvious.”132  As with common law copyright, a recording of 
a ceremonial performance would most likely provide the performer with a 
copyright interest in the resulting sound recording.133  But, unlike common law 
copyright, an additional copyright interest almost always vests in the recording 
engineer when his or her contribution includes “capturing,” “processing,” 

 
 130. U.N. DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES, G.A. Res. 61/295, U.N. Doc. 
A/RES/61/295, art. 11 § 1, art. 31 § 1 (Sept. 13, 2007), 
http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf; U.S. DEP’T OF STATE, ANNOUNCEMENT 
OF U.S. SUPPORT FOR THE U.N. DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES (Dec. 16, 
2010), http://www.state.gov/documents/organization/184099.pdf.  
 131. 17 U.S.C. § 102(a) (2012). 
 132. Feist Publ’ns, Inc. v. Rural Tele Serv. Co., Inc., 499 U.S. 340, 345-47 (1991) (internal 
citations omitted); see also Goldstein v. California, 412 U.S. 546, 561-62 (1973).  (“[A]lthough the word 
‘writings’ might be limited to script or printed material, it may be interpreted to include any physical 
rendering of the fruits of creative intellectual or aesthetic labor . . . . Thus, recordings of artistic 
performances may be within the reach of Clause 8.”). 
 133. Though Nimmer reports that the originality requirement may not be met in a recording of 
“sounds [that] are fixed by some purely mechanical means,” or when a work is recited rather than 
performed (e.g., a dry, nonexpressive rendition of a prepared lecture).  See NIMMER ON COPYRIGHT § 
2.10[A][2] n.33 (2015).   
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“compiling,” or “editing” the sounds.134  Thus, sound recordings under the 
Copyright Act are, almost as a default, considered joint works coowned by both the 
performer and the recording engineer.135  Absent an agreement to the contrary, a 
copyright coowner holds a one-half undivided interest in the work, and may use the 
work, make nonexclusive licenses of the work, and even assign his or her interest 
in the work without the other coowner’s permission, subject only to an accounting 
to the other coowner.136 

If the ownership provisions of the Copyright Act were applicable to pre-1972 
sound recordings made on tribal lands, recordists like Laura Boulton and her heirs, 
successors and assigns could license Hopi recordings (albeit nonexclusively) 
without tribal permission, or duplicate, distribute, perform, or otherwise derive new 
works from the recordings, subject only to an accounting to the Tribe for profits.  In 
the Hopi context, such an arrangement would be untenable, given that the Tribe 
desires exclusive control over the circulation of these culturally sensitive materials 
in order to prevent the circumvention of traditional protocols. 

ii.  Limitations on Exclusive Rights 

Even if tribes were able to acquire both the performers’ and recordists’ rights in 
sound recordings they sought to protect, the Copyright Act provides such copyright 
holders only a handful of exclusive rights:  the right to make exact copies of the 
recording,137 the right to create derivative works through sampling (e.g. remixing, 
re-arranging) or other exact copying of the original sounds,138 the right to control 
the initial distribution of phonorecords made from a sound recording,139 and the 
right to perform the sound recording publicly via digital audio transmission.140  The 
porousness of copyright protection allows sound recordings that come under the 
Act’s provisions to be used for a wide range of permissible activities, from sound-
alike recordings to live public performances or radio broadcasts. 

 
 134. NIMMER ON COPYRIGHT § 2.10[a][3]. 
 135. See 17 U.S.C. § 101 defining “joint work.”  (assuming that, except for situations involving 
bootlegging, a performer and a recording engineer “inten[d] that their contributions be merged into 
inseparable or interdependent parts of a unitary whole.”). 
 136. See 17 U.S.C. § 201(a); Weinstein v. Univ. of Ill., 811 F.2d 1901, 1095 (7th Cir. 1987); 
Kaplan v. Vincent, 937 F. Supp. 307 (S.D.N.Y. 1996); see also Erikson v. Trinity Theatre, Inc., 13 F.3d 
1061, 1068 (7th Cir. 1994) (A “co-owner is subject to an accounting to the other co-owners for any 
profits.”). 
 137. 17 U.S.C. § 106(1).  But see 17 U.S.C. § 114(b) (extending this right only to copying “that 
directly or indirectly recapture[s] the actual sounds fixed in the recording.”).  
 138. 17 U.S.C. § 106(2).  See also 17 U.S.C. § 114(b) (explaining that the derivative work right in 
a sound recording is limited to the making of new works by rearranging, remixing, or altering the 
sequence or quality of the original recording). 
 139. 17 U.S.C. § 106(3).  See also 17 U.S.C. § 109(a) (the right of distribution is limited by the 
first sale doctrine).  But see Capitol Records v. ReDigi, 934 F. Supp. 2d 640 (S.D.N.Y. 2013) (finding 
that unauthorized digital transfers of sound recordings fall under the 17 U.S.C. § 106(1) reproduction 
right). 
 140. 17 U.S.C. § 106(6).  While this provision covers digital streaming of a sound recording, there 
is no general public performance right for sound recordings. 
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In addition, the duration of exclusive ownership under the Copyright Act is 
limited:  for joint works, copyright owners only hold exclusive rights for the life of 
the last living author plus seventy years, and for anonymous works, pseudonymous 
works, or works made for hire, the lesser of ninety-five years from the date of 
publication or 120 years from the date of creation.141  Copyright protection’s finite 
life means that recordings will sooner or later enter the public domain where 
virtually any use is permitted.142  Such uses of recordings of tribal ceremonies or 
other culturally sensitive materials would certainly run counter to tribal interests, 
particularly for ceremonial and other types of performances that tribes have 
carefully safeguarded over centuries. 

Perhaps more importantly, the Copyright Act’s fair use doctrine—based on the 
Constitution’s First Amendment protections—may permit the exact kinds of uses 
of sound recordings tribes seek to prevent.  The First Amendment guarantees that 
Congress shall make no law “abridging the freedom of speech,” which the Supreme 
Court has recognized in the copyright context as “includ[ing] both the right to 
speak freely and the right to refrain from speaking at all.”143  Copyright generally 
enables speech by incentivizing authors to make their works publicly available by 
granting them a temporary monopoly on the exploitation of their works.  
Alternatively, when used as a protection for unpublished works, copyright allows 
authors the freedom not to share their expressions publicly, at least for a finite 
period of time.  However, even though authors enjoy exclusive rights to exploit 
their works (or not), the fair use provision of the Copyright Act gives follow-on 
authors the chance to use materials protected by copyright law in transformative 
ways or in certain educational contexts without authorization from the copyright 
owner.144  While fair use is not always a viable defense to infringement, 
particularly for unpublished works,145 the legality of a particular unauthorized “fair 
use” of a work is always a fact-specific determination.146   

Fair use has arguably been a part of copyright jurisprudence even before its 
inclusion in the Copyright Act of 1976.147  Indeed, some states recognize fair use as 

 
 141. 17 U.S.C. § 302. 
 142. Of course, practically speaking, tribes may still protect their ceremonial performances by 
keeping them and any recordings of them limited to “members only” as many do today.  However, as 
recording technologies become increasingly smaller and widely available, this strategy will be 
increasingly costly—economically, socially, and politically—to maintain. 
 143. Harper & Row Publishers Inc. v. Nation Enters., 471 U.S. 539, 559 (1985), quoting Wooley 
v. Maynard, 430 U.S. 705, 714 (1977). 
 144. See Campbell v. Acuff-Rose Music, 510 U.S. 569, 579 (1994) (finding that “transformative” 
uses of existing copyrighted works are among those that weigh in favor of fair use); Cambridge Univ. 
Press v. Patton, 769 F.2d 1232, 1261 (11th Cir. 2014) (finding that using copyrighted works for 
nonprofit educational purposes may weigh in favor of fair use). 
 145. Harper & Row, 471 U.S. at 555 (“Under ordinary circumstances, the author’s right to control 
the first public appearance of his undisseminated expression will outweigh a claim of fair use.”).  
 146. See 17 U.S.C. § 107 (“The fact that a work is unpublished shall not itself bar a finding of fair 
use if such finding is made upon consideration of all the above factors.”). 
 147. See Folsom. v. Marsh, 9 F. Cas. 342, 344-45 (C.C.D. Mass. 1841); EMI Records Ltd. v. 
Premise Media Corp., No. 601209/08, 2008 WL 5027245 (N.Y. Sup. Ct. Aug. 8, 2008). 
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a defense to the infringement of a common law copyright.148  However, bringing all 
pre-1972 sound recordings under statutory copyright law would no doubt make the 
exploitation of pre-1972 sound recordings created on tribal lands a much more 
attractive option for those seeking to do so without following tribal custom or 
protocol, as it would provide at least one statutorily sanctioned defense for 
unauthorized use of these materials where such may not exist under tribal laws.149  
Congress has identified several uses of copyrighted works, including “criticism, 
comment, news reporting, teaching (including multiple copies for classroom use), 
scholarship or research,” as potentially defensible under the doctrine of fair use.150  
Additional uses, ranging from parody to wholesale copying of works in another 
work (e.g. “appropriation art” and online course materials), have been identified as 
fair uses under certain conditions.151  Uses of tribal cultural properties in these 
exact ways (especially parody and academic research) have caused substantial harm 
to tribal communities and continue to run counter to tribal interests.152  Should 
Congress bring all pre-1972 sound recordings under the Copyright Act without an 
exemption for those made on Indian reservations, it is clear that scenarios like the 
case study above will continue to occur to the detriment of tribes. 

While fair use should raise significant concerns for tribes seeking to protect 
recorded ceremonies and other materials from exploitation, it is important to note 
that tribes may have the unique ability to leverage the second fair use factor—the 
nature of the copyrighted work—in their favor when countering a fair use defense 
of an infringer of copyrighted ceremonial material.153  While “[t]he second factor 
has rarely played a significant role in the determination of fair use,” and has been 
generally limited to a narrow set of concerns,154 it is equally true that disputes over 

 
 148. See, e.g., Flo & Eddie, Inc. v. Sirius XM Radio, Inc., 62 F. Supp. 3d 325, 346 (S.D.N.Y. 
2014) (“[I]t appears that New York recognizes fair use as a defense to [common law] copyright 
infringement. New York courts have not, however, articulated the scope of New York’s fair use 
doctrine.”) (citations omitted) Subsequently, the court applied the § 107 fair use factors. 
 149. The Copyright Act also provides additional limitations on the rights of copyright owners that 
would likely run counter to tribal interests in safeguarding culturally sensitive sound recordings, 
including the classroom public performance exception, 17 U.S.C. § 110(1), and the reproduction 
exception for libraries and archives, 17 U.S.C. § 108. 
 150. 17 U.S.C. § 107. 
 151. See Campbell v. Acuff Rose Music, Inc., 510 U.S. 569 (1994); Cariou v. Prince, 714 F.3d 694 
(2013); Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1280 (2014) (the fourth fair use factor hinges, 
in part, on whether copyright holders are satisfying the demand for a particular use of their work by 
offering licenses); but see Authors Guild v. Google, 804 F.3d 202 (2d Cir. 2015) (requiring a fair user to 
have a “transformative” purpose). 
 152. See LINDA TUHIWAI SMITH, DECOLONIZING METHODOLOGIES: RESEARCH AND INDIGENOUS 
PEOPLES  (2d ed. 2012); JONATHAN STERNE, THE AUDIBLE PAST: CULTURAL ORIGINS OF SOUND 
REPRODUCTION 311-333 (2003); VINE DELORIA, JR., CUSTER DIED FOR YOUR SINS: AN INDIAN 
MANIFESTO 78–100 (1969).  For specific harms to the Hopi Tribe, see PETER M. WHITELY, RETHINKING 
HOPI ETHNOGRAPHY 163-187 (1998) (describing harms caused by parodies of Hopi Snake dance by the 
Smoki fraternal organization); Lomayumptewa Ishii, Western Science Comes to the Hopis: Critically 
Deconstructing the Origins of an Imperialist Canon, 25 WICAZO SA REV. 65–88 (2010) (describing 
harms caused by Jesse Walter Fewkes and other researchers affecting perceptions of Hopis in public 
policy). 
 153. See 17 U.S.C. § 107(2). 
 154. See Authors Guild v. Google, 804 F.3d 202 (2d Cir. 2015). 
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the use of indigenous recordings have not yet been raised in federal courts.  As 
explained below, the “nature” of recorded indigenous ceremonial performances is 
quite different from commercial or even nonprofit artistic recordings, and, as a 
matter of current United States policy, merit substantially more protection.155  
Where a fair use defense is asserted in a context like that of Laura Boulton’s 
unauthorized publication of Hopi ceremonial performances, the second factor 
should weigh heavily against fair use. 

C.  ACCOUNTING FOR ONTOLOGICAL DIFFERENCES THROUGH TRIBAL 
JURISPRUDENCE 

Numerous scholars have noted the problems Native American creators may face 
as they attempt to protect their works under the provisions of the Copyright Act.156  
Many important Native American creative works fall outside the scope of copyright 
protection due to:  (1) the nature of their creation, which may not be strictly human 
in origin, (2) differing concepts of “fixation,” where a work need not be embodied 
in a material object for it to be considered “fixed” for a given indigenous 
community,157 or (3) the finiteness of a copyright’s term of protection, even when 
in some Native American communities, ancient creative works merit more 
protection than newer ones.158  As discussed earlier, many Native American tribes’ 
interests in protecting pre-1972 ceremonial sound recordings may not be aligned 
with the kinds of economic and intellectual progress desired by generations of non-
indigenous settlers on their lands who adopted and developed copyright laws.  
Indeed, many indigenous groups are currently advocating for copyright protection 
for their creative works solely to prevent further colonization, which, instead of 
occurring through the taking of land, is now happening through the 
misappropriation of sensitive cultural knowledge and their modes of expression by 
the unaffiliated or uninitiated.159   

I argue that the central challenge facing tribes and legislators interested in 
protecting pre-1972 reservation-made sound recordings under copyright law is that 
many of these recordings are not simply artistic or expressive materials, but are 
actually functional components of indigenous ceremonial acts or performative 

 
 155. See infra Part III.C. 
 156. Two significant bibliographic resources compiling commentary on the uncomfortable fit 
between indigenous cultural expressions and copyright or other forms of intellectual property protection 
include Rosemary J. Coombe, The Expanding Purview of Cultural Properties and Their Politics, 5 
ANNU. REV. L. SOC. SCI. 393 (2009); Robert C. Lancefield, On the repatriation of recorded sound from 
ethnomusicological archives:  A survey of some of the issues pertaining to people’s access to 
documentation of the musical heritage (1993) (unpublished Ph.D. dissertation, Wesleyan University). 
 157. C.f. 17 U.S.C. § 101 (defining “fixed”). 
 158. See Richard A. Guest, Intellectual Property Rights and Native American Tribes, 20 AM. 
INDIAN L. REV. 111 (1995). 
 159. See U.N. DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES, G.A. Res. 61/295, U.N. 
Doc. A/RES/61/295, art. 11 § 1, art. 31 § 1 (Sept. 13, 2007), http://www.un.org/esa/socdev/unpfii/ 
documents/DRIPS_en.pdf.  For specific examples related to the case study, see David Howes, 
Combating Cultural Appropriation in the American Southwest: Lessons from the Hopi Experience 
Concerning the Uses of Law, 10 CANADIAN J. OF L. & SOC’Y (1995). 
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utterances.  The challenge of determining ownership interests in these recordings is 
not necessarily an empirical problem—there is no additional evidentiary burden or 
a more precise test a court must conduct to distinguish a sound recording that 
should be specially protected from one that could comfortably circulate in the 
global copyright system.  Rather, the problem is ontological—the question of 
whether a recorded set of sounds performs a protected function within an 
indigenous mode of existence, and, if so, whether such a recording should be 
permitted to circulate beyond the control of the actors who rightfully control it.160  
This problem of ontological difference has been one that Congress and the federal 
courts have grappled with since the founding of the United States, as evidenced by 
open ambiguities regarding indigenous property claims in Federal Indian Law 
jurisprudence since Johnson v. M’Intosh.161  It is clear that Congress and the courts 
believe indigenous groups are entitled to control their lands, culture, and 
membership by means of sovereign governments operating under distinct 
ontological frameworks,162 but they are also uncomfortable with enforcing 
indigenous entitlements that arise from these ontological formations that cannot be 
justified through the logics of American jurisprudence.163 
 
 160. BRUNO LATOUR, AN INQUIRY INTO MODES OF EXISTENCE 48-49 (2013) (arguing that in 
developing analytical methods to deal with phenomena that move across modern intellectual domains 
(e.g. music and speech, which exist simultaneously in domains as diverse as law, science, politics, and 
religion), the problem is rarely an empirical one, but one of selecting the appropriate categories for 
analysis).  The failure to strike the appropriate balance between creative monopoly and public access to 
culture in the application of copyright law in Native American contexts is not necessarily a factual 
problem—trying to determine who contributed certain pitches, rhythms, lyrics and chords only 
reinforces what are often Eurocentric categories.  Rather, the categories of analysis to be used in 
determining the copyrightability and ownership of Native American works, and the appropriate 
relationships between those categories, are incompletely addressed under the copyright law at this 
juncture.  The constitutional categories of copyright, including “Writings,” “Sciences and the Useful 
Arts,” “Progress,” and “Authors” each have developed with virtually no consideration of indigenous 
peoples’ fundamental categories of creativity.  To provide a brief example, “Authors” of Hopi 
ceremonial songs—those who create and exercise dominion and control over the songs—include non-
human actors.  See Trevor Reed, Epilogue: Pu’ Itaaqatsit aw Tuuqayta (Listening to our Modern lives), 
in MUSIC AND MODERNITY AMONG FIRST NATIONS OF NORTH AMERICA (Victoria Levine and Dylan 
Robinson, eds., forthcoming).  Could authorship and ownership rights of these sorts of actors be 
appropriately protected under current federal copyright regimes? See Naruto v. Slater, No. 15-cv-04324, 
2016 WL 362231 *3-4 (N.D. Cal. Jan. 28, 2016) (denying standing to sue for copyright infringement of 
a photograph taken by a crested macaque, relying in part on the Copyright Office’s statement that “to 
qualify as a work of ‘authorship’ a work must be created by a human being.”). 
 161. See BRUYNEEL, supra note 119. 
 162. See Montana v. United States, 540 U.S. 544, 566 (1981). 
 163. See Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 210-11 (1978).  At issue was the 
ability of tribes to try nonmembers in tribal court, but the case has been relied upon in the civil context 
as setting forward the limits of tribes to regulate nonmembers’ conduct on tribal lands generally.  
Perpetuating the racialized frameworks of nineteenth jurisprudence exemplified in Ex Parte Crow Dog, 
591 U.S. 556, 571 (1878), the Oliphant court found it “an intrusion[] on [U.S. Citizens’] personal 
liberty” that a tribal court could assert jurisdiction “‘over the members of a community separated by race 
[and] tradition, . . . It tries them, not by their peers, nor by the customs of their people, nor the law of 
their land, but by . . . a different race, according to the law of a social state of which they have an 
imperfect conception . . . These considerations . . . speak equally strongly against the validity of 
respondents’ contention that Indian tribes, although fully subordinated to the sovereignty of the United 
States, retain the power to try non-Indians according to their own customs and procedure.” 



REED, TRIBAL CLAIMS TO PRE-1972 SOUND RECORDINGS, 40 COLUM. J.L. & ARTS 275 (2016).  

2016] TRIBAL CLAIMS TO PRE-1972 SOUND RECORDINGS 307 

Determining the extent of protection that should be granted to authors of pre-
1972 sound recordings on Indian reservations requires taking into account these 
ontological differences.  Tribal laws (including statutes, common law, and 
customary law), not the Copyright Act, should be the default body of law applied to 
questions of creativity, authorship, and ownership interests in sound recordings and 
other creative works made on federally recognized Indian reservations, particularly 
when a work in question is one that was never meant to be circulated beyond the 
control of the tribe or its members.164  Therefore, any amendment to the preemption 
provisions contained in § 301 of the Copyright Act should include an exemption for 
works created on aboriginal lands of federally recognized Indian tribes, Alaska 
Native Corporations, and Native Hawaiian Organizations, accompanied by a 
provision recognizing that tribal laws, if any, pertaining to works created on these 
aboriginal lands should supersede any property interests or limitations imposed by 
the Act.  Such an amendment could be narrowed to pre-1972 sound recordings 
only, but the arguments above could easily apply to all creative works made on 
tribal lands.165  In this way, tribal communities whose interests align with the 
Copyright Act’s provisions are in no danger of losing the protections it offers—
they need not pass any new laws to receive general copyright protection—while 
tribes like the Hopi Tribe whose interests diverge significantly can take action on 
their own to prevent undesired exploitation of their members’ works. 

If desired, Congress could ensure that such a tribal exception to statutory 
copyright law would be limited to only the types of culturally sensitive materials I 
have discussed in this Note by granting tribal courts jurisdiction to assess the level 
of ontological difference between the work in question and the types of works that 
should fall under the subject matter of copyright law.  If a work has little or no 
ontological difference from the kind of work the Copyright Act was meant to 
protect, it would make little sense to exempt such a work from its provisions. But, 
where a work—e.g. a Hopi ceremonial song recording—functions not as music but 
as a mode of intervention between human ritual actors and environmental 
phenomena, such a work should be considered ontologically distinct from 
copyrightable subject matter, and tribal ownership interests should supersede any 
other claims.  It should be made clear, however, that an ontological difference is 
 
 164. See Angela R. Riley, “Straight Stealing”:  Towards an Indigenous System of Cultural 
Property Protection, 80 WASH. L. REV. 69, 74 (2005) (“Because it is suited to indigenous groups’ 
particular cultures and normative framework, tribal law is inimitably capable of capturing and 
accommodating the unique features of the tribal community.  Tribal cultures are not all alike; tribal laws 
reflect a tribe’s economic system, cultural beliefs, and sensitive sacred knowledge in nuanced ways that 
top-down national and international regimes simply cannot.”). 
 165. Certainly some works made on Tribal lands would not merit protection under tribal law under 
the rationale provided here, e.g. commercial recordings or purely artistic works.  Further, it is possible 
that, if such an exemption were to include all works created on tribal lands, some artists, members of the 
tribe or nonmembers, might elect to create their works on Indian reservations specifically to take 
advantage of Tribal intellectual property laws.  Such a scenario may actually be desirable under current 
federal policies, which seek to support tribal self-determination and economic growth.  An intellectual or 
creative economy fostered by an expansive intellectual property regime would likely be an improvement 
upon many contemporary tribal economies which have migrated toward resource extraction, gaming, 
cigarette sales, and other similar types of enterprises. 
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not a difference in form, but one of function.  A creative work that sounds like a 
popular melody to the average American citizen may actually have a recognized 
function within a particular indigenous mode of existence.  The necessity of 
specialized judicial expertise, then, is clearly merited in such determinations. 

Fortunately, tribal courts weigh these kinds of ontological differences on a 
regular basis as they apply tribal laws alongside the imposed constraints of the 
United States legal system.166  However, their ability to perform this specialized 
function has been sharply curtailed.  Following the Supreme Court’s 2001 decision 
in Nevada v. Hicks, tribal courts are no longer recognized as courts of general 
jurisdiction.167  In a recent action for declaratory judgment in a trademark case 
under the Lanham Act, the Ninth Circuit rejected tribal court jurisdiction over the 
dispute based on Hicks, finding the subject matter to have exceeded the scope of 
the tribe’s legislative, and, consequentially, its adjudicative power.168  Under 
current precedents, it is not clear that a tribe could, under its inherent sovereignty 
alone, assert jurisdiction in a copyright ownership dispute arising under federal 
copyright laws.169  Therefore, in order for tribal courts to be empowered to make 
declaratory judgments regarding ownership interests in pre-1972 sound recordings, 
an amendment to the Copyright Act must also expressly recognize the inherent 
jurisdiction of tribal courts to adjudicate copyright cases arising on tribal lands.   

The above proposals are not without their support from other legal scholars who 
have explored these issues in depth and made similar recommendations.  
Commentators Angela R. Riley and Kristen A. Carpenter have argued for nearly 
two decades that tribal courts should play a central role in resolving questions about 
indigenous intellectual properties that require a careful balancing of tribal and 
federal interests.170  James Nason has argued that federal courts should be asked to 
enforce tribal court decisions involving intangible cultural properties like songs and 
sound recordings through principles of comity.171  Rebecca Tsosie has advocated 
for a tribal “right to culture”—a judicial concept she has developed for protecting 
tribal intellectual properties—that likewise relies on tribal jurisprudence to solve 
questions of ownership.172  Her proposed framework is based on Article 27 of the 
International Covenant on Civil and Political Rights, which declares that ethnic 

 
 166. See generally Tribal Law and Policy Institute, TRIBAL COURT CLEARINGHOUSE (last visited 
Nov. 8, 2016), https://perma.cc/5EJF-TP97 (discussing the complex issues involved in reconciling 
indigenous modes of adjudication with adversarial legal environments). 
 167. Nevada v. Hicks, 533 U.S. 353, 374 (2001). 
 168. Philip Morris USA, Inc. v. King Mountain Tobacco Co., Inc., 569 F.3d 932, 938 (9th Cir. 
2009). 
 169. See Hicks, 533 U.S. at 366-69. 
 170. See generally Kristen A. Carpenter, Sonia K. Katyal, and Angela R. Riley, Clarifying 
Cultural Property, 17 INT’L J. CULTURAL PROP. 581, 587 (2010); Angela R. Riley, “Straight Stealing”: 
Towards an Indigenous System of Cultural Property Protection, 80 WASH. L. REV. 69 (2005); Angela 
R. Riley, Article, Recovering Collectivity: Group Rights to Intellectual Property in Indigenous 
Communities, 18 CARDOZO ARTS & ENT. L.J. 175 (2000). 
 171. See James D. Nason, Traditional Property and Modern Laws: The Need for Native American 
Community Intellectual Property Rights Legislation, 12 STAN. L. & POL’Y REV. 255 (2001). 
 172. Rebecca Tsosie, Reclaiming Native Stories:  An Essay on Cultural Appropriation and 
Cultural Rights, 34 ARIZ. ST. L.J. 299, 334-38, 357 (2002). 
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minorities “shall not be denied the right . . . to enjoy their own culture.”173  Under 
her proposed framework, tribes are permitted to set limits on uses of tribal culture 
so as to allow them to flourish locally, and are also empowered, presumably under 
federal law, to prevent harmful appropriations of them, thereby striking a balance 
between tribal interests and freedom of expression concerns.174 

Congressional policy toward Native Americans under NALA and NAGPRA 
would also tend to support such a proposal.  These statutes reflect Congress’s 
desire to remedy past takings and suppressions of indigenous culture by 
recognizing ownership rights and returning control to those who can most 
appropriately use Native American cultural resources.  In doing so, Congress has 
explicitly recognized existing tribal laws and customs as the basis for establishing 
ownership in these materials, allowing such ownership claims to supersede those of 
government agencies, museums, and other federally funded organizations unless 
proof of voluntary transfer has been given.175  Additionally, concerns over social 
equity and judicial economy weigh heavily toward recognizing the place of tribal 
law in our nation’s copyright system.  Given the potential harm to tribal interests 
that could result from bringing all pre-1972 sound recordings under the Copyright 
Act, and the likelihood that the Copyright Act’s applicability on tribal lands will 
continue to be a litigated issue as tribes seek to protect their culture from 
exploitation and misuse, a pre-1972 sound recording amendment to the Copyright 
Act must allow tribes to continue to define ownership interests in materials made 
within their territories and require courts to look to tribal law and judicial expertise 
when called upon to determine copyright ownership in them. 

CONCLUSION 

In this Note, I have explored three potential ways tribes may assert ownership in 
pre-1972 sound recordings made on reservation lands.  Each of these pathways, 
however, has its limitations, and the ambiguities in current law in these areas leave 
tribes vulnerable to expensive and potentially risky litigation over the future of 
their ancestors’ recorded voices.  As Congress is set to review the pre-1972 sound 
recording exception in the Copyright Act, now is the time for tribes to voice their 
desires for an explicit provision protecting sound recordings made on their lands on 
their own terms. 

As I have argued above, such a provision must allow tribal laws to govern, at a 
minimum, the terms of authorship and ownership applied to these materials in 
federal courts.  Such a provision would comport with constitutional limitations on 
the exercise of congressional power over federally recognized Indian tribes, and 
would also demonstrate consistency with federal cultural property legislation, 
including NAGPRA, and international standards for the recognition of aboriginal 

 
 173. International Covenant on Civil and Political Rights, G.A. Res. 2200 (XXI), Art. 27, U.N. 
Doc. A/RES/2200(XXI) (Jan. 1, 1967). 
 174. See Tsosie, supra note 172. (explaining that it is not certain whether federal or tribal courts 
would adjudicate a “right to culture”). 
 175. See 25 U.S.C. §§ 3001(13), 3005(c) (1990). 
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title in indigenous cultural expressions.  Ideally, Congress should make recordings 
made on federally recognized Indian reservations explicitly subject to the statutes, 
common law, customs, and norms of the particular tribe.  At a minimum, however, 
questions that arise in federal courts about the ownership interests in sound 
recordings made on tribal lands should be certified to tribes for their adjudication of 
those interests according to local principles.  Under such a scenario, Congress may 
desire to incorporate a standard for when tribal law should or should not apply to 
sound recording.  Such a standard could state that only where a tribe does not 
believe a significant ontological difference exists between the subject matter of 
copyright and local conceptions of the material at issue should the authorship and 
ownership provisions of the Copyright Act be applied.  Without the addition of 
provisions recognizing tribal interests, unauthorized exploitation and appropriation 
of tribal culture will likely continue for decades to come. 
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The stakes of applying the Copyright Act on Tribal lands may be
quite high for Tribes.  Drawing on community-partnered ethnographic re-
search conducted with the Hopi Tribe, I show how federal copyright law
supports certain forms of Tribal creativity intended for off-reservation
markets.  But for locally circulating creativity — including forms of cul-
tural or ceremonial creativity that help maintain Tribal identity, social re-
lations, and traditional sources of authority — applying Copyright may
very well disrupt the exercise of Tribal sovereignty and cause substantial
harm to Tribal creative economies.

Based on this research, I argue that the Copyright Act should apply
on Tribal lands, but only to the extent permitted by each Tribe.  Individual
Tribes would likely take distinct approaches to copyright policy.  Presuma-
bly most Tribes would allow the Copyright Act to protect works created
on Tribal lands that are intended for consumption by publics beyond the
Tribe. In exchange, those Tribes would allow for enforcement of copyright
infringement claims brought by non-members against Tribal members who
misappropriate works created off-reservation.  However, many Tribes
might decide not to allow copyright to apply at all, or might allow copy-
right to be the exclusive body of law governing creative works.

What is crucial is that where Tribal intellectual property laws, proto-
cols, or customary laws occupy the same field as the Copyright Act, Tribal
entitlements and remedies, not federal ones, should govern creativity oc-
curring on Tribal lands, with federal copyright law providing enforcement
of Tribal intellectual property rights beyond a Tribe’s borders.  Otherwise,
the unilateral imposition of the Copyright Act on tribal creativity, to the
exclusion of Tribal laws, impermissibly invades Tribal sovereignty as ar-
ticulated in both current federal policy and the international norms en-
shrined in the United Nations Declaration on the Rights of Indigenous
Peoples.
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INTRODUCTION

When an Indigenous person writes a new song, creates a new sculp-
ture, or makes a new film on Tribal lands, is it protected by the Copyright
Act?1  Elsewhere in the United States, authors and creators likely take for
granted the Copyright Act’s grant of property interests in their literary,
musical, dramatic, choreographic, and other copyrightable creations.
These entitlements provide authors a set of important, economically valu-
able rights, including the right to prevent others from reproducing, deriv-
ing new works from, distributing, public performing or displaying, and in
some cases streaming their creations.2  This certainty within the American
copyright system arises, in part, from Congress’s explicit directive that fed-
eral copyright law “exclusively govern[s]” works within copyright’s subject
matter, and preempts “the common law or statutes of any State” that
might conflict with its scheme of rights, remedies, or limitations on
liability.3

1 See 17 U.S.C. § 102(a) (granting copyright rights in “original works of author-
ship fixed in any tangible medium of expression . . . .”).

2 Id. § 106.
3 Id. § 301(a).
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But, what about works created within the territories of federally rec-
ognized Indian Tribes?  Tribes are not States; they are sovereign, yet de-
pendent, nations generally operating outside of the American
constitutional structure.4  As such, many Tribes historically possessed and
continue to maintain aboriginal intellectual property laws and policies,
many of which likely predate the United States.  If Tribes have always
exercised sovereignty over their cultural production and intellectual cre-
ations, and that sovereignty perpetuates today, should federal copyright
law, then, govern creativity happening on Tribal lands?

As it turns out, this long-unanswered question is complex and creates
significant uncertainty for Indigenous authors given the global nature of
today’s creative economy.  Consider an Indigenous artist that incorporates
traditional designs in her work — designs which are owned and controlled
by her family or clan under Tribal law, but which are considered to be in
the public domain under American copyright law.  Does copyright rele-
gate those designs to the public domain, where anyone — Tribal member
or not — can freely use them without restriction? Or does Tribal law con-
trol these designs and this artist’s use of them?5

Or perhaps consider a tourist that travels to Tribal lands and secretly
takes an iPhone video of a culturally sensitive ceremony in disregard for
Tribal laws, protocols, and clearly displayed warning signs prohibiting such
recording.  The tourist then posts the video on YouTube or Facebook,
where the video circulates globally.  Could the tourist be subject to the
Copyright Act’s anti-bootlegging statute for this kind of conduct occurring

4 U.S. CONST., art. I, § 8, cl. 3 (differentiating between “foreign nations,” “the
several states,” and “the Indian Tribes.”); see Cherokee Nation v. Georgia, 30 U.S.
1, 28 (1831) (deeming the Cherokee Nation’s relationship to the United States not
as a State of the union, but as “domestic dependent nations”); see also Worcester v.
Georgia, 31 U.S. 515 (1832) (describing the Cherokee Nation as “a distinct com-
munity occupying its own territory . . . in which the laws of Georgia can have no
force . . . .”); but see Nevada v. Hicks, 533 U.S. 353 (2001) (denying Tribal jurisdic-
tion over State police officers conducting searches on Tribal lands); White Moun-
tain Apache Tribe v. Bracker, 448 U.S. 136 (1980) (“Long ago the Court departed
from Mr. Chief Justice Marshall’s view that ‘the laws of [a State] can have no force’
within reservation boundaries.  At the same, time we have recognized that the In-
dian tribes retain ‘attributes of sovereignty over both their members and their ter-
ritory.’” (Internal citations excluded.).

5 Often these kinds of creative materials are considered to be in the public do-
main because they are not considered “original works of authorship.”  17 U.S.C.
§ 102(a), (b) or because their age would exceed the duration of copyright protec-
tion. Id. §§ 302-304.
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on Tribal lands?6  What about civil liability under Tribal cultural property
laws for the same behavior?7

How about a Native rock band that plays covers of widely known
popular songs protected by federal copyrights at venues across Indian
Country, most of which are unlikely to maintain blanket licenses with AS-
CAP, BMI or SESAC?8  Can these musicians or the venues where they
perform be sued for actual or contributory copyright infringement by the
songs’ composers or by the composers’ performing rights organizations?

Finally, consider a Tribe that has created and documented a new set
of original ceremonial songs and dances, and has registered them with the
U.S. Copyright Office?  Sometime later, upon learning that other Tribes
are performing these songs and dances without permission, the Tribe con-
templates bringing actions for copyright infringement against them.  Can
one Tribe bring suit against another Tribe for copyright infringements oc-
curring within the other Tribe’s territory?

Given the current state of federal law, the status of copyright rights
and Tribal creative rights on Tribal lands remain precariously uncertain.
This uncertainty exists for two reasons.  First, Congress has remained si-
lent as to whether or not it intended copyright to apply on Tribal lands,
and whether it intended to preempt Tribal laws occupying the same field
as copyright.  Indeed, there is no mention of Tribes in either the text of the
statute or its voluminous legislative history.9  Second, the U.S. Supreme
Court has yet to resolve a glaring division between the Federal Circuit
Courts of Appeals as to the effect of general federal statutes, silent as to
Tribes, on activities happening on Tribal lands. As a result, the applicabil-
ity of the federal Copyright statute, and Tribal intellectual property laws,
principles and protocols governing the same field, to creativity happening
on Tribal lands remains unclear today.

6 See id. § 1101(a)(1) (making those who record “sounds and images of a live
musical performance in a copy or phonorecord,” or who reproduce it, transmit it to
the public, or distribute it, without consent of a performer subject to federal reme-
dies for copyright infringement).

7 See e.g., Res. H-70-94, Hopi Tribal Council (1994) (claiming all recordings of
“exotic ritual, ceremonial and religious knowledge” as tribal property).

8 Some Tribal venues may purchase licenses from performing rights organiza-
tions (PROs) simply to avoid potential litigation. These may include entertainment
or casino enterprises located on Tribal lands. See Bob Galombeck, Performing
Rights Organizations and the Casino Industry, 24 INDIAN GAMING 26 (2014).  The
extent to which the federal Copyright Act may extend to creativity occurring at
establishments regulated by the federal Indian Gaming Regulatory Act 25 U.S.C.
§ 2701 et. seq. is beyond the scope of this article.

9 Multimedia Games v. WLGC Acquisition Corp., 214 F. Supp.2d 1131, 1135
(N.D. Okla. 2001) (finding that “the text of the Copyright Act of 1976 and the
accompanying legislative history of the statute did not affirmatively contemplate
the inclusion of Indian tribes.”).
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Only the Northern District of Oklahoma has so far directly opined on
the Copyright Act’s applicability on Tribal lands.  It did so in a copyright
infringement suit brought by a gaming equipment manufacturer against an
economic development agency of the Miami Tribe of Oklahoma.10  Draw-
ing on a framework developed by the Tenth Circuit for other general fed-
eral laws, the court held that the Copyright Act’s silence as to Tribes
meant the Tribe could not be subject to copyright infringement claims
under the Act. “[I]n order to conclude Congress intended to subject In-
dian tribes to the Copyright Act,” the court reasoned, “this Court would
need to infer such intent which does not unequivocally apply to tribal enti-
ties.”  Thus, at least in Northern Oklahoma, the Copyright Act apparently
does not apply to Tribes.11

But not all courts follow the Tenth Circuit framework. Indeed, a ma-
jority of Circuits have espoused a competing framework established by the
Ninth Circuit that presumes the opposite — that general federal laws do
apply to Tribes, unless those laws interfere in a Tribe’s internal self-gov-
ernance or conflict with a relevant treaty right.12  Some courts have hinted
that the Copyright Act may be applicable on Tribal lands under this princi-
ple should such a question be squarely before them.13  The result is that
authors and creators working within the Navajo Nation, for example,
whose landmass is split between the Ninth and Tenth Circuits, may theo-
retically have entirely different intellectual property rights depending on
which side of the Nation they live on.

This uncertainty experienced by Tribal members in the field of copy-
right law is not unique to copyright law.  It was only in 2014 that a federal
district court for the first time ruled that the Lanham Trademark Act ap-
plied to the Navajo Nation’s name, allowing the Tribe to defend that name
against unauthorized commercial use by retailer Urban Outfitters.14   But

10 Id. at 1133.
11 Id. at 1137.
12 See generally Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113 (9th Cir.

1985) (stating the current test); see also Fed. Power Comm’n v. Tuscarora Indian
Nation, 362 U.S. 99 (1960) (dicta); Part I, infra.
13 See, e.g., Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 357-58 (2d Cir.

2000) (dismissing copyright infringement suit against Tribe on sovereign immunity
grounds regardless of whether the Copyright Act applies, but citing cases uphold-
ing the presumption that general federal statutes apply on Tribal lands); J.L. Ward
Assocs., Inc., v. Great Plaints Tribal Chairmen’s Health Bd, 842 F. Supp. 2d 1163,
1178 (D.S.D. 2012) (same).
14 Navajo Nation v. Urban Outfitters, 214 U.S. Dist. Lexis 187452 (D.N.M. Sept.

19, 2014).  Other legislation had been enacted to provide protection of Native
American identifying marks.  For example, the Indian Arts and Crafts Act was
enacted in 1935 to prevent the unauthorized or illegitimate use of Indian identity
in the sale of products, 25 U.S.C. § 305–305f, and the Indian Arts and Crafts Board
created by the Act was empowered to secure trademarks for products and certifi-
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the decision was a limited one: in an unpublished opinion, the court rea-
soned that the Act could apply to the Nation as a property owner, but
reserved judgment on whether the Act displaced the Tribe’s sovereignty
over matters of trademark law.15

The applicability of the federal Patent Act to Tribes has also recently
been raised, albeit in an indirect way.  In 2017, the Federal Circuit af-
firmed a Patent Trial and Appeal Board decision that a portion of the
Patent Act, its administrative inter-partes review (IPR) framework, ap-
plied to patents the St. Regis Mohawk Tribe had acquired from pharma-
ceutical company Allergan.16  In a unanimous decision, the Circuit
allowed IPR to proceed, rejecting the Tribe’s argument that, as a sovereign
Tribal government, it was immune from suit.17  The ruling thus appears
consistent with the notion that Tribes as owners of American intellectual
property can be subject to federal laws governing that property, while not
deciding the more complex question of whether federal intellectual prop-
erty regimes supplant Tribal laws and regulatory frameworks occupying
the same field.

In this article, I argue that the question of whether copyright should
apply on Tribal lands is inseparable from broader questions about the na-
tion-to-nation relationship between the United States and Tribes.  Indeed,
the answer turns on concerns much larger than federal doctrines used to
resolve ambiguities left unresolved by Congress.  Rather it turns on a
more fundamental legal question that can no longer be ignored: whether
the United States’ colonization of Indigenous Peoples justifies its authority
to control the policies of governments that are thousands of years its se-
nior.  I argue that it cannot.  Absent a consensual transfer of Indigenous
peoples’ sovereignty over their creative expressions to the United States,
the power to accept or reject copyright as a governing framework for In-
digenous creativity should remain with Tribes, not federal judges or even
Congress acting alone.

cation marks for Indian tribes and groups, 25 U.S.C. § 305a (granting power to
“create . . . . for an . . .  Indian tribe . . . , trademarks of genuineness and quality for
. . . the products of [a] . . . particular Indian tribe . . . .”).  Thus, it seems reasonable
to infer that Congress intended federal trademark law to apply to Tribes.  How-
ever, the IACA was passed prior to the Lanham Act.
15 Id. The trademark dispute was eventually settled, and the ruling did not re-

ceive subsequent appellate review.
16 See Mylan Pharm., Inc. v. Saint Regis Mohawk Tribe, 2018 WL 1100950 at *5

(P.T.A.B. Feb. 23, 2018) (holding that inter-partes review was a generally applica-
ble federal law, and was enforceable against the Tribe as it did not meet any of the
Coeur d’Alene exceptions), aff’d Saint Regis Mohawk Tribe v. Mylan Pharm., Inc.,
896 F.3d 1322 (Fed. Cir. 2018).

17 Id.
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The stakes of this question are quite high for Tribes and their mem-
bers, but also for the integrity of the United States and its intellectual
property system.  Thousands of Tribal artists, authors, and other creators,
depend on the Copyright Act to protect their work as it circulates within
domestic and international markets.18  Many of the 574 federally recog-
nized Tribal Nations in the United States as well as State recognized and
unrecognized Indigenous groups19 have vibrant creative industries which
are significant drivers of local and regional economies.20  Still, many Tribal
creators produce and circulate their work according to established com-
munity norms, local protocols, and economic principles which provide the
necessary legal infrastructure to support their work.

The potential harm to Tribal sovereignty if the Copyright Act is uni-
laterally imposed on Tribes is significant. On its surface, copyright is a
grant of property rights to any author — regardless of their racial, ethnic
or political identity — to incentivize creativity.  But, as I explain in this
article, copyright is at bottom a governance framework grounded in spe-
cific policy choices made by the people, the Congress, and the courts of

18 The Indigenous creative sector in the United States has been woefully under-
studied.  However, the limited data available show that a substantial number of
individuals living on Tribal lands work in creative professions.  The Bureau of La-
bor Statistics reports that approximately 14.7% of American Indian and Alaska
Natives nationwide (236,000 individuals) are employed in “professional or other
occupations,” a subcategory of which includes “arts, design, entertainment, sports,
and media occupations.”  Mary Dorinda Allard & Vernon Brundage, Jr., American
Indians and Alaska Natives in the U.S. Labor Force, Table 4, U.S. BUREAU OF

LABOR STATISTICS MONTHLY LABOR REV. (November 2019). Other studies sug-
gest the number of Individuals producing art within Tribal communities may be
much higher. One study reports that “an estimated 30 percent of Native peoples
are practicing or potential artists.” FIRST PEOPLE’S FUND, ESTABLISHING A CREA-

TIVE ECONOMY: ART AS AN ECONOMIC ENGINE IN NATIVE COMMUNITIES 7
(2013).  Others show that on specific reservations the number of practicing artists
may be as high as 40-43%. FIRST PEOPLES FUND, INVESTING IN THE INDIGENOUS

ARTS ECOLOGY 15 (2018).
19 This article deals exclusively with federally-recognized Tribal lands and thus

leaves unresolved the status of works created on lands of state recognized and
unrecognized groups.

20 According to the 2019 American Community Survey, the percentage of em-
ployed adults living within the boundaries of Tribal Nations working in the “arts,
entertainment, and recreation, and accommodation and food services” industries
regularly hovered around 10%. See U.S. Census Bureau, American Community
Survey 1-year Estimates, Table S2405 (2019), https://data.census.gov/cedsci/ta-
ble?q=S2405&g=0100000US.250000&tid=ACSST1Y2019.S2405&moe=false&hide
Preview=true (Navajo Nation, 11%; Cherokee Nation, 10%; Cheyenne-Arapaho
Nation, 9%; Chickasaw Nation, 9%; Choctaw Nation, 10%; Citizen Potawatomi
Nation, 8%; Creek Nation, 10%; Ft. Still Kiowa, Apache, Comanche, 9%; Knik,
6%; Cher-O-Creek, 10%; Coharie, 11%; Lumbee, 12%; and United Houma Na-
tion, 12%).
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the United States.  These policy choices include (1) the decision to only
protect works that exist independently of bodies and collectives — works
“fixed in a tangible medium of expression.”21  They also include (2) the
choice to privilege primarily European-descended creative forms that can
be easily abstracted from their material reality.22  And, (3) they instantiate
a particular form of economic relation to catalyze the production of crea-
tivity.23  This form of economic relation encourages privatization of crea-
tivity for the benefit of individuals rather than promoting inclusivity and
relationships of reciprocity for the purpose of achieving collective prosper-
ity24 —economic relations which may ground Indigenous creative
economies.

Many other policy preferences could be added to this list, such as
making copyright ownership interests finite;25 excluding protection for his-
tories, ideas, or traditional forms of creativity from the scope of copy-
right26; and allowing exceptions for parody, transformative creativity,
criticism, and other uses that resonate with American free speech ideals.27

Each of these policy preference is deeply rooted in facets of Euro-Ameri-
can culture, reflecting philosophies and ideologies Indigenous peoples may
not share.

In an era when Indigenous Peoples’ rights to self-determination, par-
ticularly in the domain of culture, have been reiterated time and time
again through widely recognized international norms, Congressional legis-
lation, and executive branch policy, it is vital that Tribal rights and policies
governing ownership and circulation of creativity be given recognition and

21 17 U.S.C. § 101 (“fixed”); § 102(a); see Part II.B infra.
22 17 U.S.C. § 202; see Part II.B infra.
23 See Part II.B supra.
24 See Mazer v. Stein, 347 U.S. 201, 212 (1954) (stating that “the copyright law . . .

makes reward to the owner a secondary consideration.” However, “[t]he economic
philosophy behind the [Intellectual Property Clause] is the conviction that encour-
agement of individual effort by personal gain is the best way to advance public
welfare through the talents of authors and inventors in Science and Useful Arts.
[internal quotations and citations omitted.]).

25 See U.S. CONST. art I, § 8, cl. 8; 17 U.S.C. § 302-304; Eldred v. Ashcroft, 537
U.S. 186, 212-13 (2003) (explaining that setting the duration of copyright is a policy
choice reserved for Congress to make.).
26 See 17 U.S.C. § 102(b); see MELVILLE B. NIMMER & DAVID NIMMER, 4 NIM-

MER ON COPYRIGHT § 13.03[B][4] (2020) (describing the doctrine of scenes a faire,
which “denies copyright protection to those elements that follow naturally from
the work’s theme, rather than from the author’s creativity.”); see also Hoeling v.
Universal City Studios, 618 F.2d 972, 979-80 (2d Cir. 1980) (holding that the unau-
thorized use of a historian’s theory of a particular historical event in another’s
documentary was not copyright infringement as a matter of public policy in en-
couraging historical research and dissemination).
27 See 17 U.S.C. § 107.
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deference by the United States.  Recognizing the weight of domestic and
international policy in this area, I argue that the question of whether the
Copyright Act should apply on Tribal lands ultimately should be a ques-
tion for Tribes themselves to answer.  Ideally, each Tribe should have the
opportunity to negotiate a bilateral agreement with the United States, de-
termining to what extent the Copyright Act should apply on Tribal lands,
and to what extent Tribal protections for creativity should be enforceable
within the United States.  Such would seem to be the most appropriate
mode of agreement between sovereign nations.

But until such agreements are in place, the Copyright Act should be
enforceable on Tribal lands only where creative works are not already gov-
erned by Tribal law and policy.  Where a Tribe has not established protec-
tions or regulatory frameworks for a given category of creativity, the
Copyright Act should apply so as to provide protections for creative works
until such Tribe has established policies and protections of its own.  Fi-
nally, the United States should enact legislation allowing for the use of
copyright remedies to enforce Tribal Nations creative’ rights off of Tribal
lands until formal agreements outlining reciprocal enforcement of Tribal
and the United States’ intellectual property laws have been solemnized.

This kind of reverse pre-emption framework makes sense in the con-
text of federal Indian law.  As sovereigns pre-existing the United States,
Tribal Nations have long been understood to retain all attributes of sover-
eignty until such sovereignty has been conveyed to the United States by
treaty or formal agreement,28 has been diminished through cession of their
territory,29 or that sovereignty has been divested explicitly by Congress or
through the imposition of colonizing structural constraints.30  Presumably,
the right to govern creative and cultural production has never been for-
mally conveyed by Tribes or taken from them. Indeed, the United States
continues to recognize that Tribes hold sovereignty in this area even after
centuries of actively seeking to punish, appropriate or destroy Indigenous
creativity.31  And yet, colonization has kept Tribal Nations from enforcing
their intellectual property rights within the borders of the United States
and beyond, instead requiring them to become dependent on copyright to
protect and promote their work.  If we as a nation are firmly committed to

28 See United States v. Winans, 198 U.S. 371, 381 (1905) (articulating the doctrine
that aboriginal rights not granted to the United States by treaty are reserved to the
Tribes).
29 See McGirt v. Oklahoma, 140 S. Ct. 2452, 2462 (2020) (explaining that “If Con-

gress wishes to break the promise of a reservation, it must say so.”).
30 See Montana v. United States, 450 U.S. 544, 564 (1981) (asserting that certain

attributes of Tribes’ sovereignty had been implicitly divested “through their origi-
nal incorporation into the United States as well as through specific treaties and
statutes.”).

31 See Part III.A.

Electronic copy available at: https://ssrn.com/abstract=3736137



\\jciprod01\productn\C\CPY\67-3\CPY304.txt unknown Seq: 11 21-JUL-21 14:59

Should Copyright Apply on Tribal Lands? 411

supporting Indigenous self-determination in matters of culture—reversing
the intellectual injustices of the past—we need a federal copyright policy
that recognizes and promotes this self-determination.

Before proceeding, I recognize that many who work in the area of
intellectual property have not encountered issues surrounding Indigenous
sovereignty, settler-colonialism, or federal Indian law.  Indeed, some
might find the question asked here unnecessary or perhaps even troubling.
After all, there has never been a question as to whether federal copyright
law applies to qualifying works authored within the territorial boundaries
of individual States in the U.S.  Why should Tribal lands be treated any
different?  And, if there were some doubt as to the applicability of the
Copyright Act on Tribal lands, why have Tribes not raised the issue until
now — nearly 230 years since the first federal Copyright Act was passed?

Intellectual property’s silence regarding Indigenous peoples is a direct
result of colonization.  Indigenous nations governed the land currently
known as the United States since time immemorial, and many maintained
their own intellectual property systems, prior to European settlement.32

Following the arrival of Europeans, some of the first resources exported to
Europe were Indigenous intellectual properties: music and dance, agricul-
tural products and techniques, artworks, traditional knowledge, and many
others.33  While settler empires clearly valued the tremendous resources
they found on the lands of Indigenous peoples in the Americas — both
tangible and intangible — they did not necessarily view Indigenous peo-
ple’s sovereignty as being exclusive over these resources, nor did they con-
sider Indigenous laws as binding on them.34  During the first century of

32 See generally WORLD INTELL. PROP. ORG., INTELLECTUAL PROPERTY & GE-

NETIC RESOURCES, TRADITIONAL KNOWLEDGE AND TRADITIONAL CULTURAL

EXPRESSIONS (2020), https://www.wipo.int/edocs/pubdocs/en/wipo_pub_933_2020
.pdf; Elizabeth Burns Coleman, Rosemary J. Coombe, Fiona MacArailt, A Borken
Record: Subjecting ‘Music’ to Cultural Rights in THE ETHICS OF CULTURAL APPRO-

PRIATION 173-210 (James O. Young & Conrad G. Bruk eds., 2009).
33 Substantial collections of American cultural materials, biological specimens,

and many others were acquired by European museums in the seventeenth through
nineteenth centuries. See, e.g., Sir Hans Sloane, THE BRITISH MUSEUM, https://
www.britishmuseum.org/about-us/british-museum-story/sir-hans-sloane (last vis-
ited Dec. 26, 2020) (describing how Indigenous materials became part of the Brit-
ish Museum’s North American collections.)  Domesticated indigenous foods
exported from the Americas to Europe include tomatoes and potatoes, wild rice
(manoomin), pumpkins and other squash, cranberries, peanuts, cacao, and many
others. 10 Indigenous Foods Thought to be European, INDIAN COUNTRY TODAY

(June 30, 2014), https://indiancountrytoday.com/archive/10-indigenous-foods-
thought-to-be-european-uTmaPLGaLUa33WWgvgmSVQ.
34 In Johnson v. M’Intosh, 21 U.S. 543, 567-68 (1832), a case involving a dispute

over the validity of a grant of real property from the Piankishaw Tribe to an Amer-
ican settler, the Supreme Court held that property rights established by Indigenous
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the United States’ existence most federal laws did not apply to Tribes,35

nor did tribes have access to federal courts to defend their rights until well
into the twentieth century.36  As a result, interpretations of intellectual
property statutes in tribal contexts have been rare until the last few de-
cades.  And when Tribal intellectual property issues have been litigated
they have sometimes taken years to resolve due to their complexity.37

Thus, ambiguities in the status of Tribal intellectual properties today arise
not from a failure on the part of Tribes to bring timely legal action, but
from the lethargy of the United States toward making courts and remedies
available for the legal, political and economic harms caused by coloniza-
tion.  Thus, the time has finally arrived where Tribes have both the re-
sources and access to courts necessary to vindicate their intellectual
property rights.

sovereigns could be superseded by land grants issued by European sovereigns.
The court reasoned that, “the uniform understanding and practice of European
nations, and the settled law, as laid down by the tribunals of civilized [sic] states,
denied the right of the Indians to be considered as independent communities, hav-
ing a permanent property in the soil, capable of alienation to private individuals.
They remain in a state of nature, and have never been admitted into the general
society of nations . . . . The whole theory of their titles to lands in America, rests
upon the hypothesis, that the Indians had no right of soil as sovereign, independent
states. Discovery is the foundation of title, in European nations, and this overlooks
all proprietary rights in the natives . . . .  A nation that has passed under the domin-
ion of another, is no longer a sovereign state.” But see Oneida County, N.Y. v.
Oneida Indian Nation of New York State, 470 U.S. 226, 235 (1985) (holding that
the Oneida Indian Nation, while owning property pursuant to aboriginal law, could
enforce those rights through United States federal common-law claims).
35 See Part I infra.
36 See Joseph William Singer, Nine-Tenths of the Law: Title, Possession & Sacred

Obligations, 38 CONN. L. REV. 605, 615-27 (2006) (explaining that several barriers
have prevented Tribes from bringing concerted actions to defend their property
rights until the 1960s, including the lack of attorneys specializing in Native Ameri-
can law, few financial resources to pay for attorneys, inability to hire attorneys to
represent Tribes without first obtaining approval from the federal government un-
til 2000, lack of federal question jurisdiction until 1875, lack of capacity to sue in
federal courts until 1966 without the consent of the United States, and the availa-
bility of primary and remedial rights where Congress had not spoken on their
availability for Tribes, etc.).

37 See, e.g., Pro-Football, Inc. v. Blackhorse, 112 F. Supp. 3d 439, 450 (E.D. Va.
2015) (noting that the dispute over whether the term “Redskins” as the Washing-
ton professional football team’s name was in violation of the Lanham Act’s prohi-
bition on disparaging marks had been ongoing since 1992.); see generally Angela R.
Riley and Kristen A. Carpenter, Owning Red: Toward a Theory of Indian (Cul-
tural) Appropriation, 94 TEX. L. REV. 859 (2017) (discussing the range of legal
challenges facing Tribes seeking to use intellectual property law to defend their
rights to intangible culture.).
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This article proceeds in three parts.  Part I examines the current doc-
trines the federal circuit courts of appeal have established to answer ques-
tions about the applicability of general federal laws, like the Copyright
Act, to Tribes.  As I hope to show, these doctrines are remarkably blunt
tools for parsing intersections of law as complex as the regulation of crea-
tive expression within the territories of Tribal sovereigns.  Finding the pre-
vailing doctrines to be inadequate to resolve the question of copyright’s
applicability to Tribes, I turn in Part II to an ethnographic study of the
effects the Copyright Act on Tribal creative production and Tribal sover-
eignty.  Using various forms of Hopi creativity as examples, I show how
the Copyright Act may both benefit, and at times severely interfere with,
Hopi sovereignty.  In Part III, I propose a new approach to resolving the
question at hand based on what appears to be growing global consensus
over the role of Indigenous peoples in determining the futures of their
cultures and creative expressions.

I. THE LEGAL EFFECT OF COPYRIGHT’S SILENCE AS TO
TRIBES

Whether the United States’ Copyright Act applies to creative works
within the borders of Native American Tribes remains an unresolved legal
question.  Federally recognized Indian Tribes are understood to be sover-
eign nations,38 possessing an inherent “right to . . . self-government” ac-
knowledged by the United States.39  It would seem that the imposition of
United States copyright law within Tribal territories and without Tribes’
consent would violate that sovereignty.40  Indeed, such a theory was recog-

38 WILLIAM C. CANBY, JR., AMERICAN INDIAN LAW IN A NUTSHELL 73, 75 (6th
ed. 2014) (explaining that: “At the time of the European discovery of America, the
tribes were sovereign by nature and necessity; they conducted their own affairs and
depended upon no outside source of power to legitimize their acts of govern-
ment. . . . . Thus, a tribe’s right to establish a court or levy a tax is not subject to
attack on the ground that Congress has not authorized the tribe to take these ac-
tions; the tribe is sovereign and needs no authority from the federal government.
The relevant inquiry is whether any federal limitation exists to prevent the tribe
from acting within the sphere of its sovereignty, not whether any authority exists to
permit the tribe to act.” (Internal citations omitted).

39 Exec. Order. No. 13175, 65 Fed. Reg. 67249 (Nov. 6, 2000).
40 The Executive Branch has indicated that Tribes and the United States exist in

a government-to-government relationship conceptualized as “domestic dependent
nations.” Id. § 2, 3(c) (recognizing the trust responsibility the federal government
owes to Tribes and instructing federal agencies that “[w]hen undertaking to formu-
late and implement policies that have tribal implications” they should (1) en-
courage Tribes to develop their own policies, (2) defer to Tribal standards, and (3)
consult with Tribes to determine if federal policies should be limited or rejected in
favor of alternatives that “preserve the prerogatives and authority of Indian
tribes.”).

Electronic copy available at: https://ssrn.com/abstract=3736137



\\jciprod01\productn\C\CPY\67-3\CPY304.txt unknown Seq: 14 21-JUL-21 14:59

414 Journal, Copyright Society of the U.S.A.

nized early on in the Supreme Court’s federal Indian law jurisprudence.
For example, in an 1884 suit brought by John Elk, a Native American man
who sought to enforce what he believed was his statutory and constitu-
tional right to vote in a federal election, the Court denied Elk the benefits
of federal law stating that “[g]eneral acts of congress did not apply to Indi-
ans, unless so expressed as to clearly manifest an intention to include
them.”41  Thus, prior to 1884, it seems unlikely that the Copyright Act
would have accorded rights to works created by Tribal members nor would
it have been enforceable on Tribal lands absent a treaty or other agree-
ment to the contrary.

But much has changed since John Elk was denied his federal rights.
By 1924, all Tribal members were deemed U.S. citizens.42 And between
1887 and roughly 1970, Tribes suffered through decades of often tragic,
unilaterally imposed federal policies during which their territorial sover-
eignty was diminished,43 reorganized,44 terminated,45 restored,46 and
more recently recognized as forming a “government-to-government” rela-
tionship with the United States.47

Coinciding with these extreme shifts in Congressional policy, federal
courts have forged common law doctrines that have attempted to justify
the increasingly invasive posture of the United States toward Tribes.  In
1885, for example, the United States Congress imposed its Major Crimes

41 Elk v. Wilkins, 112 U.S. 94, 99-100 (1884) (rejecting the claim that John Elk,
born within the boundaries of the United States and a member of an undisclosed
Native American Tribe, was a citizen of the United States by virtue of the Four-
teenth Amendment, and thus entitled to vote under the Fifteenth Amendment).

42 Indian Citizenship Act, Public Law No. 68-175, 43 Stat. 253 (Jun. 2, 1924).
43 General (“Dawes”) Allotment Act (inaugurating a series of Acts in which res-

ervations were parceled out in 40-80-acre parcels to Tribal members, with remain-
ing lands (often in the thousands or millions of acres) acquired by the United
States for settlement and other federal purposes.  The sovereign status of these
acquired lands remains a source of ongoing litigation. See McGirt v. Oklahoma,
140 S. Ct. 2452 (2020).

44 Indian Reorganization Act, 25 U.S.C. § 461 et seq.
45 See generally 1 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 106 (2020)

(describing the process through which Congress between 1943 and 1961 termi-
nated the federal-Tribal relationship between numerous Tribal governments, dis-
posing of their lands and making them subject to State rather than Tribal and
Federal jurisdiction).

46 See, e.g., Menominee Restoration Act, Pub. L. No. 93-197, 87 Stat. 770 (1973)
(repealing prior termination of federal supervision over the property and members
of the Menominee Tribe of Wisconsin and reinstituting the Tribe as a federally
recognized sovereign Indian Tribe.)
47 See, e.g., Executive Order 13175 § 2(b), Consultation and Coordination with

Indian Tribal Governments, 65 Fed. Reg. 67249 (Nov. 6, 2000) (acknowledging that
as a matter of federal policy the relationship between Tribes and the federal gov-
ernment is “government-to-government.”)
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Act on Tribal lands.48 This extension of federal law into Tribal territories
brought about near immediate litigation over its constitutionality.49  The
United States Supreme Court ultimately upheld the Act under its newly
crafted theory of federal plenary power over internal Tribal affairs, finding
that Congress held a “duty of care” toward Tribes, which justified an ex-
tra-constitutional legislative power over them. 50  In 1903 the Supreme
Court used that theory to justify Congress’unilateral abrogation of treaties
with Tribes, denying Tribes both judicial review and just compensation for
the loss of their treaty rights.51  Federal judicial review has since been ex-
tended to claims for just compensation in the taking of recognized Tribal
lands and natural resources.52 But the perverse notion that Congress may
do as it pleases with Tribes without their consent because it has a duty of
care following centuries of colonization remains a precarious, yet-to-be-
overturned doctrine that would tend to trivialize the federal government’s
characterization of the United States-Tribal relationship as truly “govern-
ment-to-government.”53

Following Kagama and Lone Wolf, general federal laws that Congress
makes explicitly applicable to Tribes continue to be deemed enforceable
by the United States on Tribal lands, whether or not Tribes consent to

48 Act of Mar. 3, 1885, 23 Stat. 385 (codified at 18 U.S.C. § 1153).
49 See United States v. Kagama, 118 U.S. 375 (1886)
50 Id. at 384 (“It seems to us that [applying the Major Crimes Act to Tribal mem-

bers on Tribal lands] is within the competency of Congress.  These Indian tribes are
the wards of the nation.  They are communities dependent on the United States.
Dependent largely for their daily food. Depended for their political rights . . . .
From their very weakness and helplessness, so largely due to the course of dealing
of the Federal Government and the treaties in which it has been promised, there
arises the duty of protection, and with it the power.” [emphasis in original].). The
opinion then makes the remarkable claim, without citation, that such a power had
always existed.

51 Lone Wolf v. Hitchcock, 187 U.S. 553, 565-67 (1903) (holding that an equitable
action to remedy fraudulent misrepresentation, concealment, and violation of a
federal-Tribal treaty by Congress could not be sustained by federal courts because
Congress held “[p]lenary authority” over the treaties and property of Indian
Tribes.  As the treaty-making power “has always been deemed a political one, not
subject to be controlled by the judicial department of the government,” determina-
tions of whether to abrogate a treaty lay “solely within the domain of the legisla-
tive authority,” and therefore out of reach of judicial review.).

52 See, e.g., United States v. Sioux Nation of Indians, 448 U.S. 371, 413 (1980)
(finding that Lone Wolf’s conclusion that “relations between this Nation and the
Indian tribes are a political matter, not amenable to judicial review” had “long
since been discredited” in subsequent cases).
53 See Montana v. United States, 450 U.S. 544, 563-64 (1981) (theorizing that

“through their original incorporation into the United States [i.e., colonization] as
well as through specific treaties and statutes, the Indian tribes have lost many of
the attributes of sovereignty.”).
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those laws.54  However, when Congress has remained silent as to whether
a general law applies on Tribal lands — as is the case with the federal
Copyright Act — the enforceability of that law depends on a patchwork of
common law frameworks generated by the federal circuit courts of ap-
peals.  Some of these frameworks derive from a single-sentence Supreme
Court dictum, while others draw from interpretive principles the Supreme
Court has used for decades to construe provisions of treaties.  What is re-
markable is that these methods of statutory interpretation yield wildly dif-
fering results.  Given how infrequently Congress has considered Tribes’
interests when legislating on a national level, and how divergent these fed-
eral courts’ methodologies are, it is perhaps no surprise that the federal
circuits have often reached opposite conclusions on the application of a
single statute to Tribes within the United States.

Recent scholarship has aptly restated the current doctrine on the ap-
plicability of general federal laws on Tribal lands in substantial detail.55

Therefore, I give only a brief overview of contemporary Supreme Court
and federal circuit courts of appeal approaches to this issue in the subparts
that follow.  I then conclude this Part by applying each approach to the
Copyright Act.

A. The Supreme Court’s Tuscarora Dictum

The Supreme Court has not directly addressed the applicability of
general federal laws on Tribal lands for nearly 125 years. However, in 1960
the Supreme Court offered a single-sentence statement in Federal Power
Commission v. Tuscarora Indian Nation suggesting a default rule that gen-
eral federal laws typically apply to Tribes.  The statement has since caused
significant confusion among lower federal courts, leading to a substantial
circuit split.

In Tuscarora, the Tuscarora Nation challenged the application of the
Federal Power Act to land it owned.  The Power Authority of the State of
New York had obtained a license from the Federal Power Commission
(FPC) to build a new hydroelectric project near Niagara Falls, which
would have resulted in the intentional flooding of roughly one quarter of

54 A heightened burden of proof is required when Tribe’s treaty rights are abro-
gated by a statute.  As discussed, infra, Congress must express its intent to abro-
gate Tribal treaty rights, or the legislative history must show that Congress
contemplated the treaty right and decided to abrogate that right.  United States v.
Dion, 476 U.S. 734, 738-40 (1986).

55 See, Bryan R. Lynch, Silence is Anything but Golden: Laws of General Applica-
bility in Indian Country, 42 AM. INDIAN L. REV. 207 (2017); Alex T. Skibine, Prac-
tical Reasoning and the Application of General Federal Regulatory Laws to Indian
Nations, 22 WASH. & LEE J. CIVIL RTS & SOC. JUST. 123 (2016); Jessica Intermill,
Competing Sovereigns: Circuit Courts’ Varied Approaches to Federal Statutes in In-
dian Country, 62 FED. LAW. 64 (Sep. 2015).
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the Tuscarora Nation’s land.56  After receiving the license from the FPC
over the Tribe’s objection, the Power Authority used an eminent domain
provision in the Federal Power Act to condemn the Nation’s land.  Tusca-
rora appealed both the FPC license57 and the condemnation action, argu-
ing in part that generally applicable federal laws like the Power Act did
not apply on Tribal lands per Elk v. Wilkins.58

The argument was an odd one because the Act is not in fact silent as
to Tribes’ interests: its definition of “reservation,” for example, explicitly
refers to Indian Tribes.59 Nonetheless, the Court proceeded to declare “it
is now well settled by many decisions of this Court that a general statute in
terms applying to all persons includes Indians and their property
interests.”60

That sentence has since gone on to form the basis of the Ninth and
several other Circuit’s approaches to resolving questions of federal law on
Tribal lands, while the Tenth Circuit (and nearly all commentators) reject
these words as non-binding dicta.61 As I discuss in Part I.B, the Ninth
Circuit and others that follow its approach have established a presump-
tion, following Tuscarora, that general federal laws apply to Tribes.  But as
I explain in Part I.C, the Tenth Circuit and those that follow its reasoning

56 362 U.S. 101, 105 (1960).
57 The Federal Power Act prohibits licenses that “interfere or be inconsistent

with the purpose for which such reservation was created or acquired.  16 U.S.C.
§ 797(e).  The term “reservation” is defined in the Federal Power Act as “national
forests, tribal lands embraced within Indian reservations, military reservations, and
other lands and interests in lands owned by the United States, and withdrawn,
reserved, or withheld from private appropriation and disposal under the public
land laws . . . .” 16 U.S.C. § 796(2).

58 362 U.S. at 115-16.
59 The Federal Power Act actually included “tribal lands embraced within Indian

reservations” within its definition of “reservation,” but since the Nation’s land
near Niagara Falls was owned by the Nation in fee simple rather than held in trust
for the Nation by the federal government, the court held otherwise.  Such a read-
ing of the term in other federal statutes is not so limited. See, McGirt v. Oklahoma
140 S. Ct. (2020) (holding that a “reservation” for jurisdictional purposes under 18
U.S.C. 1151(a) can include land held in fee simple by a Tribe.  This definition of
“reservation” is broadly applied in both criminal and civil matters to define the
boundaries of “Indian Country.”); Oklahoma Tax Comm’n v. Sac and Fox Nation,
508 U.S. 114, 123 (1993) (holding that “reservations” for jurisdictional purposes
under 18 U.S.C. § 1151 may include both “formal” and “information”
reservations).

60 362 U.S. at 116.
61 See, e.g., 1 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW, supra note 45,

§ 2.03 (“[W]hen the Supreme Court declared that ‘a general statute in terms apply-
ing to all persons includes Indians and their property interests’ . . . the statement
was not part of the Court’s holding or necessary to it, because ample evidence
supported congressional intent to apply the particular statute to Indian
property.”).
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holding that a contrary presumption exists — that  general federal laws do
not apply to Tribes.62  Both approaches, however, provide a number of
exceptions.  Finding neither approach satisfying, some Circuits in recent
years have begun to articulate alternatives to these approaches, discussed
in Part I.D, but none of these have been widely adopted.

The Supreme Court has not yet clarified whether the Tuscarosa dic-
tum is in fact the law, or whether any of the lower court approaches should
be applied in cases where Congress is silent as to a federal law’s applicabil-
ity on Tribal lands.  Consequently, as I show in Part I.E, lower courts’ have
reached seemingly opposing results regarding whether the Copyright Act
applies on Tribal lands.

B. The Ninth Circuit Approach

The Ninth Circuit — and the Second, Sixth, Seventh, and Eleventh
Circuits who follow its reasoning — have adopted Tuscarora’s dictum as
thier general rule regarding enforcement of generally applicable federal
laws on Tribal lands.  However, most courts have substantially qualified
the Tuscarora rule, developing a series of  exceptions to make sense of
longstanding contrary doctrine.63 Three of these are articulated in Dono-
van v. Coeur d’Alene Tribal Farm.64   At issue in Coeur d’Alene was
whether a farm located on Tribal lands and owned by the Coeur d’Alene
Tribe would be subject to the federal Occupational Safety and Health Act
(OSHA).65  The farm appeared to the court to function just like any other
commercial farm, producing agricultural goods within standard, interstate
commercial agricultural markets,66 and there was no indication that the
Tribe used the farm solely to provide employment for reservation-based

62 Indeed, in at least one judge’s recent opinion, the so-called Tuscarora rule “is a
house of cards built on a fanciful foundation with a cornerstone no more fixed and
sure than a wild card.”  Nat’l Labor Relations Bd. v. Little River Band, 788 F.3d
537, 557-58 (6th Cir. 2015); accord Soaring Eagle Casino & Resort v. Nat’l Labor
Relations Bd., 791 F.3d 648, 674 (6th Cir. 2015) (stating that the Ninth Circuit
analysis “unduly shifts the analysis away from a broad respect for tribal sover-
eignty, and the need for a clear statement of congressional intent to abrogate that
sovereignty and does so based on a single sentence from Tuscarora. We doubt
Tuscarora can bear the weight placed on it [by the Ninth Circuit’s] framework or
the strain of the Court’s more recent contrary pronouncements on Indian law.”).

63 See, e.g., United States v. Ferris, 624 F.2d 890 (1980) (stating that “federal laws
generally applicable throughout the United States apply with equal force to Indi-
ans on reservations,” but qualifying that rule with “[t]here seem to be three excep-
tions to this rule . . . .”).

64 751 F.2d 1113, 1115-16 (9th Cir. 1985).  The original exceptions were first fash-
ioned in United States v. Ferris, 624 F.2d 890, 893 (1980), but more fully addressed
in Coeur d’Alene.

65 29 U.S.C. §§ 651-678.
66 Coeur d’Alene, 751 F.2d at 1114.
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Tribal members.67  Due to alleged violations of numerous provisions of
OSHA, the farm employees’ safety was clearly in jeopardy.68  The only
potential barrier to drawing on OSHA to remedy work-place safety con-
cerns was the Tribe’s assertion of exclusive sovereignty over the regulation
of its economic affairs and public safety policy within its borders.

While the Coeur d’Alene court established Tuscarora’s dicta as the
Ninth Circuit’s general rule,69 making Tribes and Tribal members subject
to all generally applicable federal laws going forward regardless of con-
gressional intent, the court etched out the following exceptions.

First, when a federal law conflicts with a Tribe’s rights of self-govern-
ment in “purely intramural matters such as conditions of tribal member-
ship, inheritance rules, and domestic relations,” a generally applicable
federal law will not apply without an express Congressional statement to
that effect.70  But the meaning of “purely intramural” has remained a
point of contentious debate.  Some courts have defined “purely intramu-
ral” as having to do with whether the entity potentially affected by the
federal law serves “a [Tribal] governmental function,” as opposed to “pri-
marily a commercial one.”71  This doesn’t mean that private enterprises
don’t qualify for the exception, just that a Tribal enterprise must not make
a significant number of open-market business and commercial transactions
with non-Native purchasers in standard channels of interstate commerce.72

67 Clearly the markets, identities of employees, and methods of operation were
important points of analysis for the Ninth Circuit. See id. at 1116 (“The operation
of a farm that sells produce on the open market and in interstate commerce is not
an aspect of tribal self-government. Because the farm employs non-Indians as well
as Indians, and because it is in virtually every respect a normal commercial farming
enterprise, we believe that its operation from of federal health and safety regula-
tions is ‘neither profoundly intramural no essential to self-government” [emphasis
added; internal citations omitted].”).
68 Id.
69 Id. at 1115; Fed. Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 99, 116

(1960).
70 Id. at 1116.
71 See Snyder v. Navajo Nation, 382 F,3d 892, 895 (9th Cir. 2004) (“Tribal law

enforcement clearly is part of a tribal government and is for that reason an appro-
priate activity to exempt as intramural.); Nat’l Labor Relations Bd. v. Chapa De
Indian Health Prog. Inc., 316 F.3d 995 (9th Cir. 2003); Reich v. Mashantucket Sand
& Gravel, 95 F.3d 174, 180-81 (2d Cir. 1996).
72 See United States Dep’t of Labor v. Occupational Safety & Health Rev.

Comm’n, 935 F.2d 182, 184 (9th Cir. 1991) (Rejecting the claim that a tribal timber
milling enterprise that did business with off-reservation purchasers through inter-
state commerce and employed both Native Americans and non-Native Americans
was “purely intramural”); Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113,
1116 (9th Cir. 1985) (“The operation of a farm that sells produce on the open
market and in interstate commerce is not an aspect of tribal self-government.”).
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Nor should it employ large numbers of non-Native Americans.73  In other
words, the exception works only when “the immediate ramifications of the
conduct are felt primarily within the reservation by members of the tribe
and where self-government is clearly impacted.”74  When a general federal
law touches “purely intramural matter[s]” like these, Congress must be
explicit about its intentions to override Tribal sovereignty with its own reg-
ulatory scheme.  Otherwise, the law does not apply.

Second, when Congress creates a general federal law that conflicts
with Tribal rights established by treaty, effectively abrogating or diminish-
ing those rights, it presumably must do so by making “specific reference to
Indians” in the statute.75  This exception was later affirmed by the Su-
preme Court in United States v. Dion, which held in part that general Con-
gressional acts will not abrogate treaty rights absent “clear and plain”
Congressional intent.76  Litigation over the meaning of this exception has
generally focused on questions of treaty interpretation.  Normally a treaty
must be construed not just according to its plain meaning, but in a manner
that also takes into account the “history of the treaty, the negotiations, and
the practical construction adopted by the parties,” and, in cases where a
treaty has been drafted by the United States, by giving the terms the ef-

73 Coeur d’Alene, 751 F2d at 1116 (rejecting application of tribal self-government
exception citing the fact that “the Farm employs non-Indians as well as Indians”);
Occupational Safety & Health Review Comm’n, 935 F.2d at 184 (rejecting applica-
tion of the tribal self-government exception due in part to “[t]he mill empoy[ing] a
significant number of non-Native Americans”); but see Snyder, 382 F.3d at 896
(upholding the tribal self-government exception allowing the Navajo Police De-
partment to be exempt from the Fair Labor Standards Act, 29 U.S.C. §§ 201-219,
even though four of the officers were non-Navajo).
74 Snyder, 382 F.3d at 895; see also Equal Opportunity Comm’n v. Karuk Tribe

Housing Auth., 260 F.3d 1071, 1080-81 (9th Cir. 2001) (rejecting the application of
the Age Discrimination in Employment Act, 29 U.S.C. §§ 621-634, to the Karuk
Tribe’s housing authority under the self-government exception because it “occu-
pies a role quintessentially related to self-governance” and “does not concern non-
Karuks or non-Indians as employers, employees, customers, or anything else.”);
Fla. Paraplegic Ass’n, Inc. v. Miccosukee Tribe of Indians of Fla., 166 F.3d 1126,
1129 (11th Cir. 1999) (allowing application of a federal law because the entity chal-
lenging the application of the law “does not relate to the governmental functions
of the Tribe, nor does it operate exclusively within the domain of the Tribe and its
members.”).
75 Paraplegic Ass’n, 166 F.3d at 1117.
76 “We have required that Congress’ intention to abrogate Indian treaty rights be

clear and plain . . . . We do not construe statutes as abrogating treaty rights in a
backhanded way; in the absence of explicit statement, the intention to abrogate or
modify a treaty is not to be lightly imputed to Congress. . . .  Explicit statement by
Congress is preferable for the purpose of ensuring legislative accountability for the
abrogation of treaty rights . . . .”  United States v. Dion, 476 U.S. 734, 738-39
(1986).
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fects Tribal members would have understood them to have had.77  How-
ever, courts differ on how broadly they are willing to interpret a Tribal
treaty right, which in turn may affect whether a conflict actually exists be-
tween a treaty and a generally applicable federal statute.78 For example, a
core sovereign right still held by many Tribal Nations articulated in both
treaties and in Supreme Court jurisprudence is the right to exclude non-
members from Tribal lands.79   Presumably, the exercise of this kind of
right could prevent federal or state officials from entering Tribal lands to
enforce federal or state intellectual property laws.  However, the Ninth
Circuit in Coeur d’Alene, and later the Supreme Court in Nevada v. Hicks,
explained that the general right to exclude non-members does not by itself
prevent federal or state authorities from exercising enforcement opera-
tions on Tribal lands.80  Thus, this exception will only be available where a
specific treaty right directly contradicts a general federal law.

Third, the Coeur d’Alene court suggested that the legislative history of
an act or its surrounding circumstances may cast doubt as to its applicabil-
ity on Tribal lands.  One example is the Endangered Species Act.81

Though the Act’s text is silent as to its application to Tribes and Tribal
members outside of Alaska, the District Court for the Southern District of
Florida found that the chairman of the Florida Seminole Tribe could be

77 Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (1999);
accord Solis v. Matheson, 563 F.3d 425 (9th Cir. 2009) (quoting United States v.
Smiskin, 487 F.3d 1260, 1264 (9th Cir. 2007) (“The text of a treaty must be con-
strued as the Indians would naturally have understood it at the time of the treaty,
with doubtful or ambiguous expressions resolved in the Indians’ favor.”)).

78 Compare Matheson, 563 F.3d at 434-36 (holding that a treaty provision requir-
ing “tribes and bands . . . to free all slaves . . . and not to purchase or acquire others
hereafter” provided no right to the Puyallup Tribe to exclusively regulate employ-
ment practices on Tribal lands); OSHRC, 935 F.2d at 186 (a treaty recognizing a
Tribe’s general right to exclude nonmembers from the reservation was insufficient
to prevent the application of the OSHA to tribal lands); with Smiskin, 487 F.3d
1260, 1262 n.1, 1264 (9th Cir. 2007) (holding, in part, that applying the Contraband
Cigarette Trafficking Act to cigarette transporters of the Confederated Tribes and
Bands of the Yakama Nation violated their treaty right “in common with citizens
of the United States, to travel on all public highways.”)

79 Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 144-45 (1982). (“Nonmembers
who lawfully enter tribal lands remain subject to the tribe’s power to exclude them.
This power necessarily includes the lesser power to place conditions on entry . . . .
When a tribe grants a non-Indian the right to be on Indian land, the tribe agrees
not to exercise its ultimate power to oust the non-Indian as long as the non-Indian
complies with the initial conditions of entry.)

80 Donovan v. Coeur d’Alene Tribal Farm, 751 F2d 1113, 1118 (9th Cir. 1985);
Nevada v. Hicks, 533 U.S. 353, 358 n. 8, 360 (2001) (“[T]he existence of tribal
ownership [of land] is not enough to support regulatory jurisdiction over” police
officers enforcing state law.)

81 16 U.S.C. § 1531 et seq.
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convicted under the Act for killing a Florida panther despite the Tribe’s
sovereign right to hunt within its reservation boundaries.82  As established
by the Supreme Court in Dion, where there “is clear evidence that Con-
gress actually considered the conflict between its intended action on the
one hand and Indian treaty rights [or other sovereign Tribal rights] on the
other, and chose to resolve that conflict by abrogating” the right, the fed-
eral law applies on Tribal lands and abrogates the Tribal right.83  Thus, the
Endangered Species Act’s “general comprehensiveness, its non-exclusion
of Indians, and the limited exemptions for certain Alaskan natives,” to-
gether with testimony during the consideration of a separate bill discussing
the potential effect of the law on Native American treaty rights, were suf-
ficient for the court to apply the Endangered Species Act on Seminole
lands.84

Of course, instances where Congress has considered the applicability
of a law to Tribes but did not include any mention of them in the text of an
act are presumably rare; the more likely case is that Congress failed to
consider any Tribal interests in the text of a general statute or its legisla-
tive history, and the reviewing court must decide what this silence implies.
The Ninth Circuit has taken the position that a general federal law with no
mention of Tribes in its legislative history should apply on Tribal lands per
the Tuscarora dictum, unless one of the other exceptions is met.85

C. The Tenth Circuit Approach

In contrast to the Ninth Circuit, the Tenth Circuit, and to some extent
the Eighth Circuit, have taken the opposite presumption when determin-
ing whether a general federal law is applicable on Tribal lands.86  In these
Circuits, the presumption is that general federal laws do not apply on Tri-
bal lands unless Congress expressly makes them applicable, thus according

82 United States v. Billie, 667 F. Supp. 1485, 1487-88 (S.D. Fla. 1987) (citing au-
thority establishing Tribal members’ implied rights to hunt and fish on reservations
established by Executive Orders as part of their rights of possession, unless those
rights have been divested through treaty or by Congress.).

83 United States v. Dion, 476 U.S. 734 738-40 (1986).
84 Billie, 667 F. Supp. at 1490-92; see also Robert J. Miller, Speaking with Forked

Tongues: Indian Treaties, Salmon, and the Endangered Species Act, 70 OR. L. REV.
543 (1991).
85 See United States v. Mitchell, 502 F.3d 931 (9th Cir. 2007) (“[S]ilence . . . does

not manifest intent for the law not to apply to Indian tribes; rather the baseline is
that federal statutes of nationwide applicability, where silent on the issue, pre-
sumptively do apply to Indian tribes.”).

86 See Donovan, infra note 95. See also EEOC v. Fond du Lac Heavy Equip. &
Constr. Co., 986 F.2d 246 (8th Cir. 1993) (finding the Tuscarora rule inapplicable
when “a specific right reserved to the Indians” is at issue, and Congress has not
expressly abrogated those rights.).
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due respect to Tribal sovereignty. However, this general rule is tempered
by exceptions for federal laws that (1) only impact federal property inter-
ests of Tribal members and not Tribal sovereignty, and (2) that implicate
overriding national interests.

1. The Presumption Against Applying Federal Law on Tribal
Lands

Beginning with Donovan v. Navajo Forest Products Industries, the
Tenth Circuit has adopted an analysis that is both skeptical of the Tusca-
rora rule and insistent on maintaining traditional canons of statutory inter-
pretation historically applied in Tribal contexts.  Three years prior to the
Ninth Circuit’s landmark opinion in Coeur d’Alene, discussed supra, the
Tenth Circuit was likewise tasked with determining whether OSHA ap-
plied to the operations of a Tribal enterprise, this one located within the
Navajo Nation.87  But unlike Coeur d’Alene, the court held that OSHA
did not apply on Navajo Nation lands, citing the statute’s potential inter-
ference with Tribal sovereignty.

The court began its analysis not with Tuscarora, but with the Navajo
Nation’s 1868 treaty with the United States in which the U.S. agreed to a
provision limiting settler entry onto Navajo lands to only those authorized
to discharge duties imposed by federal law.88  The court broadly inter-
preted this treaty provision as a promise to “leave the Navajos alone on
their reservation to conduct their own affairs with a minimum of interfer-
ence from non-Indians, and then only by those expressly authorized to
enter upon the reservation.”89  The court explained that requiring Con-
gress to expressly authorize intrusions into the affairs of Tribes maintained
a long history of Supreme Court precedent in which Tribes “retain all as-
pects of tribal sovereignty not specifically withdrawn [by Congress].”90

The court circumvented the seemingly contrary Supreme Court pre-
cedent established in Tuscarora by pointing out that Tuscarora explicitly
dealt with a conflict between Tribal land rights and a federal statute, not a
conflict between a Tribal treaty (or other delineation of sovereignty) and a
federal statute. 91  Thus, the court reasoned that the special canons of con-

87 Donovan v. Navajo Forest Prods., 692 F.2d 702 (10th Cir. 1982).
88 See Treaty between the United States of America and the Navajo Tribe of

Indians, art II., 15 Stat. 667 (1868).
89 Donovan, 692 F.2d at 712.
90 Id.
91 Id. at 711 (“The Court, in Tuscarora, applied this rule in upholding the taking

of tribal lands . . . Tuscarora did not, however, involve an Indian treaty.  Therein
lies the distinguishing feature between the case at bar and the Tuscarora line of
cases . . . .”); see also Nat’l Labor Relations Bd. v. Pueblo of San Juan, 276 F.3d
1186, 1199 (10th Cir. 2002) (“Tuscarora dealt solely with issues of ownership, not
with questions pertaining to the tribe’s sovereign authority to govern the land.”).
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struction used in treaty interpretation — particularly the canon interpret-
ing treaty rights as the Indigenous group would have understood them —
must be used in resolving the conflict between OSHA and the Tribe’s sov-
ereign right to be left alone.92  Since the Navajo Nation at the time of the
treaty would not have understood the treaty to give the United States the
right to enter its lands and enforce its laws, much less enforce laws Con-
gress never expressly intended to apply to the Navajo Nation, OSHA
could not be enforced against a Navajo Nation enterprise within the Na-
tion’s borders.

Extending this logic, the court noted shifts in the Supreme Court’s
federal Indian law doctrines (not to mention Executive93 and Congres-
sional94 policy) since Tuscarora,95 which recognized that all Tribes held
the inherent power to exclude non-members from their reservations, not
just those with exclusionary language in their treaties.96  That power, not

92 Id.; see also United States v. Winans, 198 U.S. 371, 380-81 (1905) (“[W]e have
said we will construe a treaty with the Indians as ‘that unlettered people’ under-
stood it, and ‘as justice and reason demand in all cases where power is exerted by
the strong over those to whom they owe care and protection, and counterpoise the
inequality ‘by the superior justice which looks only to the substance of the right
without regard to technical rules.’”  Further, treaties are are interpreted not as “a
grant of rights to the Indians, but a grant of rights from them — a reservation of
those not granted.”); Tulee v. State of Washington, 315 U.S. 681, 684-85 (1942) (“It
is our responsibility to see that the terms of the treaty are carried out, so far as
possible, in accordance with the meaning they were understood to have by the
tribal representatives at the council and in a spirit which generously recognizes the
full obligation of this nation to protect the interests of a dependent people”);
Washington v. Washington State Commercial Passenger Fishing Vessel Ass’n, 443
U.S. 658, 675-76 (1979) (“[I]t is the intention of the parties, and not solely that of
the superior side, that must control any attempt to interpret the treaties . . . .  The
treaty must therefore be construed, not according to the technical meaning of its
words to learned lawyers, but in the sense in which they would naturally be under-
stood by the Indians.” [Original quotations and brackets omitted.])
93 Richard Nixon, Special Message on Indian Affairs (July 8, 1970) (“The time

has come to break decisively with the past and to create the conditions for a new
era in which the Indian future is determined by Indian acts and Indian decisions
. . . .  Self-determination among the Indian people can and must be encouraged
without the threat of eventual termination.”); Ronald Reagan, Statement on In-
dian Policy (Jan. 24, 1983) (“Our policy is to reaffirm dealing with Indian tribes on
a government-to-government basis and to pursue the policy of self-government for
Indian tribes without threatening termination.”).

94 See generally Indian Self-Determination and Education Assistance Act of
1975, 25 U.S.C. § 5301 et seq.
95 Donovan v. Navajo Forest Prods., 692 F.2d 702, 715 (10th Cir. 1982). The court

went so far as to say that Tuscarora had been largely overturned.
96 See generally Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 146 n.12 (1982)

(explaining that the power to exclude is an attribute of Tribal sovereignty and not
merely a landowner’s right).
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discussed in the Tuscarora opinion, was substantial enough that the Su-
preme Court relied on it 22 years later to uphold the Jicarilla Apache
Tribe’s sovereign taxing power over a non-Tribal oil company doing busi-
ness on Tribal lands simply because it entered the Tribe’s reservation.97

While the United States has, at the apex of its colonialist history, implicitly
divested Tribes of certain aspects of their sovereignty — the right to en-
gage in foreign relations,98 the right to alienate their land (except to the
United States),99 or the exclusive right to exercise criminal jurisdiction
over non-Indians on Tribal lands100 —implied limitations on Tribal sover-
eignty, at least for the Tenth Circuit, were limited to scenarios where “the
exercise of tribal sovereignty would be inconsistent with overriding na-
tional interests.”101  Thus, “[a]bsent some expression of such legislative
intent,” the court argued, Tribal sovereignty could not be divested “merely
on the predicate that federal statutes of general application apply to Indi-
ans just as they do to all other persons unless Indians are expressly ex-
cepted therefore.”102

97 Id.
98 See Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1830) (describing Tribes as

“domestic dependent nations” rather than “foreign nations,” and “as being so
completely under the sovereignty and dominion of the United States, that any at-
tempt . . . to form a political connexion with them, would be considered by all as an
invasion of our territory, and an act of hostility.”).
99 See Johnson v. M’Intosh, 21 U.S. 543, 587 (1823) (“The United States, then,

have unequivocally acceded to that great and broad rule . . . that discovery gave an
exclusive right to extinguish the Indian title of occupancy, either by purchase or by
conquest; . . . . [T]he absolute title of the crown to extinguish [Tribal land rights]
. . . is incompatible with an absolute and complete title in the Indians.”)
100 See Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978) (holding that
inherent Tribal sovereignty does not extend to those who are not members of the
Tribe on whose territory the crime was committed); but see United States v. Lara,
541 U.S. 193 (2004) (upholding a congressional expansion of Tribes’ inherent sov-
ereignty to try non-member Indians for crimes occurring on Tribal lands.)
101 Donovan v. Navajo Forest Prods., 692 F.2d 702, 713-14 (10th Cir. 1982) (citing
Washington v. Confederated Tribes of the Colville Indian Reservation, 447 U.S.
134, 147 n. 18 (1980)).  The Tenth Circuit later explained that in some cases, a
comprehensive federal statutory scheme is necessary to protect the land base
within the United States, and Tribal lands may be included within that scheme
even if not explicitly mentioned. See Phillips Petroleum v. United States Envt’l
Agency, 803 F.2d 545, 556 n.14 (10th Cir. 1986) (citing Fed. Power Comm’n v.
Tuscarora Indian Nation, 362 U.S. 99, 116-118 (1960)) (Pointing to examples like
the National Environmental Policy Act and the Resource Conservation and Re-
covery Act where general Congressional environmental statutes have been applied
in the interests of public health and safety).  While the court cited Tuscarora as
authority in Phillips Petroleum, it acknowledged that the Tuscarora rule gives way
when a Tribe exercises a specific right under treaty or statute that conflicts with a
general federal law. Id.
102 Donovan, 692 F.2d at 714.

Electronic copy available at: https://ssrn.com/abstract=3736137



\\jciprod01\productn\C\CPY\67-3\CPY304.txt unknown Seq: 26 21-JUL-21 14:59

426 Journal, Copyright Society of the U.S.A.

In other words, the Tenth Circuit had set up a general rule that was
essentially the opposite of the Tuscarora rule: that generally applicable
federal laws will not be construed so as to disrupt Tribal territorial sover-
eignty, absent some “overriding national interest.”103  What’s more, the
Tenth Circuit has continued to do so, even after the Ninth Circuit had
adopted the Tuscarora dictum in Coeur d’Alene three years later.

2. The Tenth Circuit Exceptions

The Tenth Circuit has since articulated two exceptions to its general
rule that generally applicable federal laws, silent as to their effects on
Tribes, do not apply on Tribal lands.  One such exception is that general
federal laws that only affect property interests of a Tribe or its members,
and not the sovereignty of the Tribe, are enforceable.104  Recently, the
District of New Mexico applied this approach to determine whether the
Lanham Trademark Act applied to the Navajo Nation’s name, which the
Tribe registered and owned as a federal trademark.105  Finding that the
Lanham Act’s grant of the trademark rights at issue only affected the
Tribe’s rights as a property owner, and not its sovereign right to govern,
the Court held the statute could protect the Nation’s name from trade-
mark infringement under federal law.106  It left for another day the

103 Id. at 713; see notes 60-80 and accompanying text, supra (noting the limited
ways Congress had divested Tribal sovereignty).  Post-Coeur d’Alene applications
of the Tenth Circuit’s doctrine include United States Equal Opportunity Comm’n
v. Cherokee Nation, 871 F.2d 937-38 (10th Cir. 1989), in which the Tenth Circuit
rejected arguments that the Age Discrimination in Employment Act applied on
Tribal lands.  Under standard statutory interpretation rules, the ADEA, though
silent as to its effect on Tribal lands, seemed like it would apply within the Chero-
kee Nation: the ADEA did not exempt Tribes, while the Civil Rights Act of 1964’s
Title VII, upon which Congress explicitly modeled the ADEA, did include a Tribal
exemption. Id. at 941-42.  The Court held that in situations where a statute’s si-
lence produces ambiguity with respect to Tribes’ sovereign rights, and Congress
expresses no clear intent to abrogate Tribal sovereignty rights, “the court is to ap-
ply the special canons of construction to the benefit of Indian interests.” Id. at 939.
104 See Nat’l Labor Relations Bd. v. Pueblo of San Juan, 276 F.3d 1186, 1199 (10th
Cir. 2002) (“We are convinced [Tuscarora] does not apply where an Indian tribe
has exercised its authority as a sovereign — here, by enacting a labor regulation —
rather than in a proprietary capacity such as that of employer of land-owner.”).
Some courts have suggested that if a federal law does apply under the property
interest exception, the Coeur d’ Alene exceptions may still prevent it from being
enforceable. See, e.g., Navajo Nation, infra note 105, at *5 (“[I]f the tribe is acting R
in its proprietary capacity, the Tuscarora rule does apply and the Court must de-
termine whether there is an exception to that rule.”).
105 Navajo Nation v. Urban Outfitters, Inc., 2014 U.S. Dist. LEXIS 187452
(D.N.M. Sept. 19, 2014).
106 Id. at *5.
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broader question of whether the Lanham Act governs trademarks gener-
ally within the Navajo Nation.107

Another exception to the presumption against applying general fed-
eral laws on Tribal lands is that “overriding national interests” may super-
sede Tribes’ sovereign interests in certain narrow circumstances.  Such was
the case with the application of the Safe Drinking Water Act as originally
passed, which granted no explicit authority to the Environmental Protec-
tion Agency or to Tribes to administer water quality on Native American
reservations.108  The Tenth Circuit held that, given the statute’s national
scope, its policy language that included Tribal interests in safe water, and
the fact that the EPA’s administration of water quality was supported by
the sovereign Cherokee Nation, the law should apply to real property on
Tribal lands.109  Thus, laws of national consequence that carry out a “ com-
prehensive statutory plan”110 may rise to the level of an “overriding na-
tional interest” that can overcome Tribal sovereignty.  The Tenth Circuit
has subsequently narrowed this exception, however, holding that it only
applies in situations where “an Indian tribe exercises its property rights”
and not “in which it exercises its authority as a sovereign.”111  Otherwise,
the Tenth Circuit’s presumption of non-applicability of general federal
laws applies.

It is important to note that while the Tenth Circuit has consistently
upheld its view that “[s]ilence is not sufficient to establish congressional
intent to strip Indian tribes of their retained inherent authority to govern
their own territory,”112 the court has occasionally applied the Tuscarora-
Coeur d’Alene framework.  For example, the Tenth Circuit denied the ap-

107 Id. (“A tribe’s sovereign authority involves regulation of economic activity,
self-government and territorial management. None of these types of activities is
implicated in the substance of the underlying lawsuit.” [internal citations
omitted]).
108 Pub. L. No. 93-523, 88 Stat. 1660 (1974) (codified at 42 U.S.C. § 300f et seq.).
109 See Phillips Petroleum Co v. United States Env’tal Prot. Agency, 803 F.2d 545,
553-56 (10th Cir. 1986) (“It is readily apparent from the legislative history that the
underground drinking water provisions of the SDWA apply throughout the coun-
try, border to border, ocean to ocean.  It is triggered by area (state) designations
by the Administrator, but its reach covers the country.”)
110 United States Equal Opportunity Comm’n v. Cherokee Nation, 871 F.2d 937,
939 (10th Cir. 1989).
111 Dobbs v. Anthem Blue Cross & Blue Shield, 600 F.3d 1275, 1283 n.8 (10th Cir.
2010) (holding that subsequent Tenth Circuit precedent had only upheld Phillips
Petroleum’s overriding national interests exception when the issue involved Tribal
property interests) (internal quotations omitted).
112 Nat’l Labor Relations Bd. v. Pueblo of San Juan, 276 F.3d 1186, 1196 (10th Cir.
2002); see also Dobbs, 600 F.3d at 1283 (“In this circuit, respect for Indian sover-
eignty means that federal regulatory schemes do not apply to tribal governments
exercising their sovereign authority absent express congressional authorization.”).
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plication of two federal racial discrimination statutes to the Cherokee Na-
tion’s membership laws by drawing on the Ninth Circuit’s Coeur d’Alene
analysis rather than its own framework.113  The Court ultimately took a
hybrid approach, resting its opinion on concerns over the impact of the
anti-discrimination laws on the Nation’s sovereignty, which it argued
“would in effect eviscerate the tribe’s sovereign power to define itself,”
and thus would constitute an unacceptable interference “with a tribe’s
ability to maintain itself as a culturally and politically distinct entity.”114

“But in this circuit,” the court recently explained, “respect for Indian
sovereignty means that federal regulatory schemes do not apply to tribal
governments exercising their sovereign authority absent express congres-
sional authorization.”115  Thus, in the Tenth Circuit and those that follow
its reasoning, general federal statutes silent as to their applicability on Tri-
bal lands are presumed to be inapplicable, unless they only affect the
property interests of the Tribe and not Tribal sovereignty, or they serve an
overriding national interest.  And even if either exception is present, one
of the Coeur d’Alene exceptions may still prevent the law from applying
on Tribal lands.

D. Other Approaches

There has been a recent trend among circuit courts of appeals to cre-
ate new tests and frameworks within the doctrinal vacuum left by Con-
gress and the Supreme Court.  These attempts reject the Tuscarora rule
while recognizing that there are some instances where general federal laws
should be applied on Tribal lands as a matter of judicial fairness to non-
members of a Tribe.

The District of Columbia Circuit in 2007 adopted a fact-intensive test
that seeks to determine whether the application of a federal statute on
Tribal lands would affect “traditional acts governments perform,” or
merely affects governmental activities that are “primarily commercial”
and any regulations “ancillary to that commercial activity.”116  The opin-
ion, however, commits at least two fatal errors which have likely kept it
from being used in other circuits.117  First, it rejects the long-standing prin-
ciples on which the Tenth Circuit approach is based, that general statutes

113 Nero v. Cherokee Nation of Oklahoma, 892 F.2d 1457 (10th Cir. 1989).
114 Id. at 1463 (quotations and citations omitted); accord Pueblo of San Juan, 276
F.3d at 1199 n.11.
115 Id.
116 San Manuel Indian Bingo & Casino v. Nat’l Labor Relations Bd., 475 F.3d
1306, 1313-15 (D.C. Cir. 2007).
117 Intermill, supra note 55, at 66. R
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silent as to Tribes should be interpreted to preserve Tribal sovereignty.118

It does this, in part, by drawing inferences from the Supreme Court’s fail-
ure to grant certiorari on the issue119 and from cases determining the ex-
tent of state sovereignty over non-Tribal-members on Tribal lands and
Tribal property interests off Tribal lands.120  Perhaps more egregiously, it
takes a narrow and overtly ethnocentric view of what Tribal sovereignty is:
according to the D.C. Circuit, Indigenous peoples’ sovereignty is pre-
served from invasion by settler law for the purpose of “giving them lati-
tude to maintain traditional customs and practices,” and seemingly
evaporates when Tribes attempt to “operate in a commercial capacity
without [settler] legal constraint.”121  As one commentator puts it, the
D.C. circuit’s sliding-scale test “effectively asks a court to determine

118 As discussed in Part I.B, supra, the Tenth Circuit framework draws on the
principle that, as a matter of statutory interpretation, treaties and other federal
laws that are silent or otherwise ambiguous as to Tribal sovereignty will be read in
favor of upholding Tribal sovereignty and not applying the federal law unless there
is an overriding national interest, or the law only affects Tribal property interests.
Interestingly, while rejecting this important pillar of the Tenth Circuit analysis,
made no direct reference to it. See Nat’l Labor Relations Bd. v. Litter River Band,
788 F.3d 537, 560 (6th Cir. 2015) (McKeague, J., dissenting) (noting that the D.C.
Circuit “conspicuously avoided any reference to the Tenth circuit’s analysis” in
developing its new framework.)
119 San Manuel, 475 F.3d at 1312 (asserting that the principle of statutory interpre-
tation that ambiguities in a federal statute should be resolved in favor of Indian
Tribes only applied to “a statute or a provision of a statute Congress enacted spe-
cifically for the benefit of Indians or for the regulation of Indian affairs,” because
there exists “no case in which the Supreme Court applied this principle of pro-
Indian construction when resolving an ambiguity in a statute of general applica-
tion.”); but see Matthew L.M. Fletcher, Factbound and Splitless: The Certiorari
Process as Barrier to Justice for Indian Tribes, 51 ARIZ. L. REV. 933, 935 (2009)
(providing empirical evidence that “the Supreme Court’s certiorari process harshly
discriminates against the interests of Indian tribes and individual American Indi-
ans” by showing that between 1986 and 1993 the Supreme Court granted certiorari
in 1/92 of cases filed by Tribal petitioners, but granted 14/37 of petitions from set-
tler governments against Tribal interests, and 4/28 of private individuals against
tribal parties.).   As discussed earlier, the Supreme Court simply hasn’t directly
taken up the issue of whether a generally applicable federal law, silent as to Tribes,
applies on Tribal lands for well over a century.
120 Id. at 1313 (citing White Mountain Apache Tribe v. Bracker, 448 U.S. 136
(1980) (determining whether Arizona state taxes applied to non-Tribal-member
business conducting logging operations occurring on Tribal lands); and Mescalero
Apache Tribe v. Jones, 411 U.S. 145 (1973) (determining that the Tribe owed state
sales taxes for ski resort revenue generated off-reservation).
121 Id. at 1314-15.  In San Manuel, the D.C. Circuit noted that the Tribe already
had established its own labor law governing employer-employee relations. Thus,
the court’s concern about the Tribe operating “without legal constraint” could only
have been referring to the federal NLRA or other settler labor and employment
laws.
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whether a tribe’s activity is ‘Indian enough’ and whether an incursion into
tribal sovereignty or treaty rights is ‘big enough’ to warrant protection.”122

Such an unbridled test surely introduces opportunities for judicial bias.
The second example of judicial innovation in this area is the Sixth

Circuit’s proposed test.  In 2015, a panel of the Sixth Circuit adopted the
Tuscarora-Coeur d’Alene rule over a blistering dissent.123  However, only
one month later, another panel of the Sixth Circuit strongly criticized the
ruling, and proposed a new framework for analyzing generally applicable
federal laws on Tribal lands.124  The framework consists of three steps,
where the court would (1) begin by determining Congress’s intent to apply
the statute to the Tribe, and if no intent could be established, then (2) the
court would continue on to determine whether applying the statute would
“impinge on the Tribe’s control over its own members and its own activi-
ties.”125  If the federal law does not impinge on the Tribes control over its
own members, (3) the court then would determine whether the effects of
the statute on non-members of the Tribe would fall within the Tribe’s in-
herent civil jurisdiction (either arising within a consensual/contractual re-
lationship with the Tribe, or those engaging in activities that directly affect
the Tribe’s political integrity, economic security, or health and welfare).126

While this framework has yet to be adopted by the Circuit, the three-judge
support for it suggests the Circuit may consider it in the future.  In applica-
tion, the framework presumably would function similarly to the Tenth Cir-
cuit’s framework, with some nuance when primarily non-Tribal members
are involved.

E. Applying the Copyright Act Under These Frameworks

1. Under Tuscarora-Coeur d’Alene

The majority of the federal circuit courts of appeal follow the Tusca-
rora-Coeur d’Alene doctrine: that a “general statute” silent as to its appli-
cation on Tribal lands “includes Indians and their property interests,”
unless one of three exceptions articulated in Coeur d’Alene would prevent

122 Intermill, supra note 55, at 66. R
123 Nat’l Labor Relations Bd. v. Little River Band of Ottawa Indians Tribal Gov’t,
788 F.3d 537, 551 (6th Cir. 2015) (“We therefore adopt the Coeur d’Alene frame-
work to resolve this case.”)
124 Soaring Eagle Casino & Resort v. Nat’l Labor Relations Bd., 791 F.3d 648 (6th
Cir. 2015).
125 Id. at 667.
126 Id.; see also Montana v. United States, 450 U.S. 544, 565-66 (1981) (articulating
the contours of Tribal jurisdiction over non-members conducting business on non-
Indian-owned fee lands); compare Merrion v. Jicarilla Apache Tribe, 455 U.S. 130,
137 (1982) (recognizing that a Tribe has “general authority, as sovereign, to control
economic activity within its jurisdiction,” which arises simply by entering onto a
Tribe’s trust lands.).
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the statute from applying.127 Thus far, only two federal courts appear to
look approvingly on the Tuscarora-Coeur d’Alene methodology in the
context of copyright law.  In Bassett v. Mashantucket Pequot Tribe, a film-
maker brought suit against the Tribe claiming that (1) that the Tribe was
subject to the Copyright Act and (2) the Tribe committed copyright in-
fringement when it allegedly copied her script without her permission in a
film it produced.128 The Second Circuit ultimately dismissed the claim on
sovereign immunity grounds; but in doing so, the court seemed to concede
that the Copyright Act is “a statute [that] applies to Indian tribes” under
its precedents adopting Tuscarora-Coeur-d’Alene.129  Likewise, the Dis-
trict of South Dakota dismissed the claim of a consulting firm who sued a
multi-Tribal health organization for copyright infringement, alleging that
the Tribal entity copied a grant application it had authored without its
permission.130  Using similar reasoning, the court assumed that the Copy-
right Act applied on Tribal lands per Tuscarora, but found the Act did not
abrogate the Tribes’ immunity from suit.131  While both of these courts’
embrace of the Tuscarora-Coeur d’Alene framework appear to be dicta,
they both seem to have found the Copyright Act’s application to Tribal
creativity to be as unproblematic as the Federal Power Act applying to
land owned by the Tuscarora Nation.

Importantly, the foregoing cases only dealt with Tribal government
uses of works created off Tribal lands.  Opinions addressing the applica-
tion of copyright to individual Tribal creators on Tribal lands have yet to
be written.  As I explain below, applying federal copyright law to works
created by Tribal members — individual artists, filmmakers, composers,
authors, and other creators —would likely require additional depth.  The
Copyright Act clearly falls within the general scope of the Tuscarora-
Coeur d’Alene framework: it is a federal statute that grants rights to any
person who is an “author”132 of a “work[. . .] fixed in a tangible medium of

127 See Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113, 1116 (9th Cir.
1985); Fed. Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 99, 116 (1960).
128 Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343 (2d Cir. 2000).
129 Id. at 357; see Reich v. Mashantucket Sand & Gravel, 95 F.3d 174, 182 (2d Cir.
1996).
130 J.L. Ward Assocs. v. Great Plains Tribal Chairmen’s Health Bd., 842 F. Supp.
2d 1163, 1169-70 (D.S.D. 2012).
131 Id. at 1178 (“The Supreme Court has stated that ‘general acts of Congress
apply to Indians as well as to all others in the absence of a clear expression to the
contrary.’ [quoting Tuscarora] That a general federal statute applies to Indian tribes
does not mean that Congress has waived tribal sovereign immunity . . . [internal
citations omitted and emphasis added]).
132 See 17 U.S.C. § 201(a) (“Copyright in a work protected under this title vests
initially in the author or authors of the work.  The authors of a joint work are co-
owners of copyright in the work.”).
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expression” within the United States.133  However, nothing in the text of
the statute specifically makes the statute applicable to Tribes, Tribal mem-
bers, or Tribal lands.  Under the Tuscarora-Coeur d’Alene framework, un-
less the application of the Copyright Act to Tribal contexts triggers one of
Coeur d’Alene’s exceptions, the Act would likely apply to all copyrightable
works that are either created on Tribal lands or that circulate onto Tribal
lands within these circuits.  How some of these exceptions might apply to
the Copyright Act unfortunately remains unclear.

The third Coeur d’Alene exception is perhaps the easiest to dispense
with.  When the legislative history of a general federal law indicates Con-
gress intended it to apply to Tribes, it will apply even if the statutory text is
silent on the matter. Because the Copyright Act’s legislative history ap-
pears devoid of any mention of Tribes, Native Americans, reservations, or
other similar terms of art associated with Tribal lands, we would presume
that Congress did not consider Tribal interests of any kind when it passed
the Copyright Act.134  Thus, we presume the third exception does not pre-
vent the Copyright Act from applying on Tribal lands.

The second Coeur d’Alene exception prevents a general federal law
making no mention of Tribes from applying on Tribal lands when it con-
flicts with rights established by treaty.  If a conflict with a Tribal treaty
exists, the treaty rights will prevail unless Congress makes “clear and
plain” its intent to abrogate those rights.135  Importantly, as this exception
has been interpreted by subsequent courts, the allegedly conflicting treaty
right must be on point with the statute at issue; 136 a general treaty right to
exclude non-members from reservation lands, for example, is by itself too
general to prevent the enforcement of generally applicable federal laws on
Tribal lands.137

It is beyond the scope of this article to generalize as to whether Tribal
treaties with the United States contain terms that may conflict with the

133 See id. § 102 (“Copyright protection subsists . . . in original works of author-
ship fixed in any tangible medium of expression . . . .”).
134 See Multimedia Games, Inc. v. WLGC Acquisition Corp., 214 F. Supp. 2d
1131, 1135 (N.D. Okla. 2001) (“[T]his court finds that the text of the Copyright Act
of 1976 and the accompanying legislative history of the statute did not affirma-
tively contemplate the inclusion of Indian tribes . . . .”).  This finding is consistent
with the research conducted on the Act’s legislative history performed by me and
my research assistants.
135 United States v. Dion, 476 U.S. 734, 738 (1986).
136 See Solis v. Matheson, 563 F.3d 425, 435 (9th Cir. 2009) (rejecting argument
that treaty language requiring the tribe to “free all slaves” was sufficient to exempt
the Tribe from the Fair Labor Standards Act, finding it not “directly on point” with
issues of employment or wages and hours.); see also United States v. Ferris, 624
F.2d 890, 893 (9th Cir. 1980).
137 See United States Dep’t of Labor v. Occupational Safety & Health Review
Comm’n, 935 F.2d 182, 184 (9th Cir. 1991).

Electronic copy available at: https://ssrn.com/abstract=3736137



\\jciprod01\productn\C\CPY\67-3\CPY304.txt unknown Seq: 33 21-JUL-21 14:59

Should Copyright Apply on Tribal Lands? 433

Copyright Act.  There were literally hundreds of treaties made between
Tribes and the United States,138 and each treaty is generally interpreted
according to what the particular Tribe understood it to mean at the time of
its creation.139  In situations where a Tribe had reserved a specific treaty
right not to have their creative expressions regulated by federal law, such a
right might prevent the operation of the Copyright Act under the Tusca-
rora-Coeur d’Alene framework.  However, issues surrounding the owner-
ship of creative expression were probably not among the terms most
Tribes and Executive Branch negotiators were keen to resolve prior to
1871, when Congress ended treaty making with Tribes.140 Tribes were sim-
ply fighting for survival against the militarized encroachments of the
United States or negotiating for sufficient land and resources to sustain
themselves and their people into subsequent generations. And, as dis-
cussed, supra, in the years prior to the passage of the Major Crimes Act in
1885, the federal government generally remained aloof from internal Tri-
bal activities, and Tribes would have had no reason to believe that their
culture would become subject to federal copyright.141  In setting apart fed-
eral reservations for Tribes, the logic was that Tribal governments and Tri-
bal cultures would remain segregated from the United States while under
its supervision, and eventually Tribes would cease producing traditional

138 Between 1778-1871, 370 treaties between the United States and Indigenous
communities were signed, with hundreds more treaty-like agreements in the years
since. NAT’L CONG. OF AM. INDIANS, TRIBAL NATIONS AND THE UNITED STATES

16 (2020), http://www.ncai.org/tribalnations/introduction/Indian_Country_101_Up-
dated_February_2019.pdf.
139 See Herrera v. Wyoming, 139 S. Ct. 1686, 1699 (2019) (“A treaty is essentially a
contract between two sovereign nations. Indian treaties must be interpreted in
light of the parties’ intentions, with any ambiguities resolved in favor of the Indi-
ans, and the words of a treaty must be construed in the sense in which they would
naturally be understood by the Indians.” (internal citations omitted); but see Ore-
gon Dep’t of Fish & Wildlife v. Klamath Indian Tribe, 473 U.S. 753, 772 (1985)
(refusing to apply canons of Tribal treaty interpretation to a 1901 agreement nego-
tiated by the Tribe’s legal counsel.)
140 25 U.S.C. § 71.
141 Federal law had limited application in Indian Country until 1883.  This was
made clear in Ex parte Kan-gi-shun-ca (Crow Dog), 109 U.S. 556 (1883), where the
Supreme Court invalidated a federal criminal law making Tribal members subject
to federal jurisdiction, and stating that offenses committed by Indians against Indi-
ans “were left to be dealt with by each tribe for itself, according to local customs
. . . .  [T]o uphold the jurisdiction exercised in this case, would be to reverse in this
instance the general policy of the government towards the Indians . . . .“).  One
exception to this congressional policy of not entering into Tribal affairs were the
Nonintercourse Acts, which restricted, among other things, the purchase of land
within the boundaries of Tribes. See, e.g., 25 U.S.C. § 177.
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cultural expressions.142 Thus, silence in treaties as to which government
would control creative expression on Tribal lands going forward should
not be unexpected.

Future research may identify specific Tribal treaties with provisions
that directly secure rights to creative expressions which would satisfy the
second Coeur d’Alene exception.  But even without an express treaty right
reserving the right to govern Tribal cultural production, a general rule of
treaty interpretation states that those rights not granted to the United
States by Tribes are presumably reserved to the Tribes.143  The Supreme
Court’s long-upheld approach to treaty interpretation, requiring Congress
to be explicit about its extinguishment of Tribal sovereignty and property
rights, raises fundamental problems that strike at the heart of the Ninth
Circuit’s framework.

Coeur d’Alene’s first exception is even more difficult to address uni-
formly with respect to all Tribal Nations.  This exception makes general
federal laws, silent as to Tribes, inapplicable on Tribal lands when those
laws “interfere” with (a) “exclusive rights of tribal self-government” in (b)
“purely intramural matters.”144   Under this exception, federal statutes af-
fecting things like Tribal membership, inheritance rules, domestic rela-
tions, and government employment decisions predominantly involving
Tribal members have been held inapplicable, as their “immediate ramifica-
tions” are local to the Tribe’s reservation and citizenry, and because they
affect the operation of Tribal government. 145  However, certain federal
safety and employment laws impacting Tribal businesses with predomi-
nantly non-Tribal-member employees and which provide goods and ser-
vices to markets off-reservation have been held by courts following the
Tuscarora-Coeur d’Alene rule to fall outside the exception and are there-
fore applicable on Tribal lands.146

142 The combined tactics of cultural segregation onto reservations, subsequent
suppression of Indigenous cultural expression, and the forced practice of American
culture were key components of cultural genocide waged against Native Ameri-
cans in the United States in the nineteenth and twentieth centuries. See Kristen A.
Carpenter & Angela R. Riley, Owning Red: Toward a Theory of Indian (Cultural)
Appropriation, 94 TEX. L. REV. 859, 877-78 (2016).
143 See United States v. Winans, 198 U.S. 371, 380-81 (1905) (holding that treaties
are not “a grant of rights to the Indians, but a grant of rights from them — a
reservation of those not granted.”); see also McGirt v. Oklahoma, 140 S. Ct. 2452
(2020).
144 Coeur d’Alene, 751 F.2d at 1116.
145 See Snyder v. Navajo Nation, 382 F.3d 892, 895 (9th Cir. 2004); Equal Oppor-
tunity Comm’n v. Karuk Tribe Housing Auth., 260 F.3d 1071, 1080-81 (9th Cir.
2001; Nero v. Cherokee Nation of Oklahoma, 892 F.2d 1457 (10th Cir. 1989).
146 See Solis v. Matheson, 563 F.3d 425, 434 (9th Cir. 2009).
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As I will explore in more concrete terms in Part II, copyright is unu-
sual in that it potentially affects both Tribal activities that may be “purely
intramural” with direct effects on Tribal sovereignty and also activities in-
volving primarily interstate/inter-nation commerce where few Tribal mem-
bers are involved.  Further, the nature of copyright law is unlike OSHA,
FLSA, and other regulatory statutes. It can be argued that copyright
merely creates personal property rights: it is at most a passive, indirect
form of government regulation. Copyright frameworks are typically en-
forced through civil actions brought by copyright holders whose rights
have been violated rather than through direct regulation of individuals by
government, though the Copyright Act does contain some  criminal en-
forcement provisions.147 Copyrightable works can be produced, trans-
ferred, or licensed with virtually no government involvement.148  Indeed,
many Tribal creators have likely come to accept the ownership structures
enshrined in the Copyright Act not because they are imposed on them, but
because they provide a package of widely recognized creative rights that
allow their work to circulate beyond the borders of their nation and into
the global creative economy.

But while government may not necessarily control the day-to-day ac-
tivities of creators through copyright law, copyright still alters social, polit-
ical, cultural and economic relationships that produce creativity,
expression and speech.  Copyright establishes overarching government
policy through its system of rights.  It does so through the provision of
positive rights — the right to use expressions one owns, and to fairly use
expressions one does not own, for example — but also negative rights —
exclusions from using expressions one does not own or does not have au-
thorization to use.  Through these rights, the Copyright Act restricts cer-
tain kinds of speech in ways that are consistent with the United States
Constitution’s First Amendment and Intellectual Property Clause.149 Ad-
ditionally, the Copyright Act produces a public domain from the works
that do not qualify for protection, making them available for anyone to
use freely in any kind of speech, even without the author’s consent.

147 See 17 U.S.C. § 501-505; but see 17 U.S.C. § 506 (describing criminal offenses
for copyright infringement).
148 For example, the Copyright Act deems all federal government-created works
to be in the public domain (though State works may not be). 17 U.S.C. § 105. It
also provides a work-made-for-hire provision vesting works created by employees
within the scope of their employment in their employer, id. § 201(b), in addition to
granting rights to individual or joint authors, id. § 102(a).
149 See Eldred v. Ashcroft, 537 U.S. 186, 219 (2003) (“The Copyright Clause and
First Amendment were adopted close in time.  This proximity indicates that, in the
Framers’ view, copyright’s limited monopolies are compatible with free speech
principles.”).
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Thus, the design of a nation’s creative rights regime may be an area of
critical importance for a nation’s self-governance in intramural matters —
including Tribal self-governance.150  Unless the policy choices under-
girding the Copyright Act are aligned with Tribal policies regarding
speech, governance structures, cultural integrity and privacy, it may have
substantial — and potentially negative — impacts on Tribes, particularly
for their autonomy and self-determination.  Determining whether the
Copyright Act fulfills the first Coeur d’Alene exception, thereby making it
inapplicable on Tribal lands, is a complex inquiry that must be grounded in
the realities of local Tribal sovereigns and cannot be universally resolved.

2. Under the Tenth Circuit Approach

In contrast, the Tenth Circuit and, to some extent, the Eighth Circuit,
have rejected Tuscarora-Coeur d’Alene as the default approach for deter-
mining the application of general federal laws on Tribal lands. Instead,
these courts hold that federal laws that conflict with a Tribal treaty or
other sovereign rights do not apply absent express congressional intent.
Ambiguities in a statute — including silences as to a statute’s application
on Tribal lands — are to be resolved so as not to divest Tribes of their
sovereignty.  However, as discussed supra, when a federal statute only im-
plicates Tribal property interests, the federal law may apply, unless a
Coeur d’Alene exception exists.  Additionally, where the federal law cre-
ates a “comprehensive national scheme” affecting Tribal property inter-
ests, such as the national environmental protections contained in the Safe
Drinking Water Act, overriding national interests may be sufficiently
strong to abrogate Tribal sovereignty to fulfill that purpose for the safety
and welfare of Tribal members as American citizens.151

The one case applying the Tenth Circuit framework to the Copyright
Act has largely followed this framework. In Multimedia Games v. WLGC
Acquisition Corp, the Northern District of Oklahoma rejected the argu-
ment that a Tribal entity was subject to a copyright infringement suit under
the Copyright Act.152  Instead of Tuscarora’s broad claim that general fed-
eral statutes should presumptively apply to Tribes, the court held that “ap-
plication of federal statutes to Indian tribes must be viewed in light of the
federal policies which promote tribal self-government, self-sufficiency, and
economic development,” with Tribes “retain[ing] all aspects of tribal sov-

150 See Neil Weinstock Netanel, Copyright and a Democratic Civil Society, 106
YALE L.J. 283 (1996) (arguing that the diversity of expression generated through
copyright supports a democratic society).
151 See Phillips Petroleum Co v. United States Equal Prot. Agency, 803 F.2d 545,
555 (10th Cir. 1986).
152 Multimedia Games, Inc. v. WLGC Acquisition Corp., 214 F. Supp. 2d 1131,
1133 (N.D. Okla. 2001).
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ereignty not specifically withdrawn.”153  Since the court found that “the
text of the Copyright Act of 1976 and the accompanying legislative history
of the Statute did not affirmatively contemplate the inclusion of Indian
tribes,”154 the court would “need to infer such intent” to overcome the
Tribe’s common-law immunity from suit.155  The court held that “such an
inference is inappropriate.”156 Thus, it appears that under the Tenth Cir-
cuit approach, the Copyright Act generally would not apply to the creative
activities of Tribal governments, including those that might infringe an-
other’s copyright.

The more challenging question is how copyright rights apply to the
creativity of individual Tribal members on Tribal lands. While the Tenth
Circuit’s default is that general federal laws don’t apply on Tribal lands, it
could be argued that the presumption against application should give way,
because copyright rights are mere property rights.  On the other hand,
copyright involves more than just bare property rights.  As previously dis-
cussed, it sets a balance between free speech and protected expression,
sets criteria for what expression can be restricted from public use, estab-
lishes limited rights governing how protected expression circulates, and
determines whether subsequent generations will have access to protected
works.  Of critical importance is the understanding that the policy choices
underlying our federal Copyright Act derive from settler, not Indigenous,
constitutional powers, economic principles and legislative priorities.157

These policies reflect cultural norms surrounding what forms of shared
culture are valued and protected,158 and what modes of distributing cul-
ture should be encouraged or criminalized.159  When one considers the
application of the Copyright Act to Tribes is essentially a foreign govern-
ment’s re-engineering of another nation’s systems for owning, regulating,
and developing expression — to the potential exclusion of its own160 — it
seems that there may be much more at stake for the invaded nation’s sov-
ereignty than mere “property rights.”

Finally, there may be an argument that copyright serves the “overrid-
ing national interest” of providing Indigenous and non-Indigenous cre-

153 Id. at 1136 (internal citations omitted).
154 Id. at 1135.
155 Id. at 1137.
156 Id.
157 For example, the United States Constitution articulates the purpose behind
American copyright law: “to promote the progress of science and the useful arts.”
158 See generally ROSEMARY COOMBE, THE CULTURAL LIFE OF INTELLECTUAL

PROPERTIES (1998).
159 See generally LAWRENCE LESSIG, FREE CULTURE (2004).
160 17 U.S.C. § 301(a) (preempting State copyright rights (with limited exceptions)
and making all rights to works within the subject matter of the Copyright Act
subject to the statute).
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ators alike with the necessary incentives to produce new work.  Such a
national interest might qualify the Copyright Act for an exception to the
Tenth Circuit’s non-applicability rule. But such a claim seems extraordi-
nary in historical context.  Given that the United States’ for nearly two
centuries actively suppressed and, in some cases, worked to forcibly erase
Tribal creativity, and has only recently begun to take action to protect it, it
seems impossibly fraught that a Euro-American incentive system now
should be imposed to foster cultural practices that survived in spite of
American cultural genocide.161

In sum, while a significant circuit split makes determining the applica-
bility of the Copyright Act on Tribal lands uncertain, the results under
both of the leading tests seem equally unsatisfying.  Under the Ninth Cir-
cuit framework, the Copyright Act would apply on Tribal lands so long as
doing so would not interfere with a Tribe’s internal self-governance — a
determination that would likely depend on the specific role expression
plays in Tribes’ particular modes of governance.  Under the Tenth Circuit
framework, the Act would presumably not apply on Tribal lands, except to
copyrightable works that could be considered mere property and whose
circulation would have no effect on Tribal Sovereignty.  Thus, neither
framwork provides a definitive answer as to whether the Copypright Act
applies on Tribal lands.

As answering the question of whether the Copyright Act should apply
on Tribal lands under either framework turns on its impact on Tribal sov-
ereignty, I next turn to ethnographic research conducted in partnership
with the Hopi Tribe to see what impact the Act might have on sovereignty
within an actual Tribal context.

II. THE IMPACT OF COPYRIGHT ON TRIBAL SOVEREIGNTY

In this Part, I explore the Copyright Act’s potential impact on Tribal
sovereignty, drawing from ethnographic work conducted on the Hopi In-
dian Reservation162 (located in present-day northeastern Arizona) from

161 See generally Trevor Reed, Fair Use as Cultural Appropriation, 109 CALIF. L.
REV. __ (forthcoming 2021) (describing the United States’ history of under pro-
tecting Indigenous creativity).
162 President Chester Arthur established the Hopi Reservation in 1882, which des-
ignated a rectangular plot of land approximately seventy miles by fifty miles “for
the use of the Moqui[sic], and other such Indians as the Secretary of the Interior
may see fit to settle thereon.”  Moqui (or Hopi) Reserve, Executive Order (Dec.
16, 1882), in INDIAN OFF., EXECUTIVE ORDERS RELATING TO INDIAN RESERVES

FROM MAY 14, 1855 TO JULY 1, 1902, at 9 (1902).  The current Hopi Indian Reser-
vation represents only a small fraction of the territory Hopi people continue to
steward today. See Saul L. Hedquist, et al., Tungwniwpi Nit Wukwlavayi (Named
Places and Oral Traditions): Multivocal Approaches to Hopi Land, in FOOTPRINTS

OF HOPI HISTORY (HOPIHINTIWTIPUT KUKVENI’AT) 52-72 (Leigh J.
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2009-2018.  The Hopi Tribe, like many Indigenous communities, has al-
ways been a hotbed of creativity.  Perhaps owing to its sustained creativity
over centuries, Hopi has been the site of considerable cultural extraction
since European settlers first arrived in the Southwest in 1540: missionaries,
federal agents, anthropologists, tourists, and many others have copied and
appropriated significant amounts of Hopi visual art, song, architecture,
oral literature, and many other forms of expression.163  In recent years,
Hopi joined a number of Tribes in defending their rights to cultural ex-
pressions created on their lands.  They have done so, in part, by asserting
claims under both federal laws like the Native American Graves Protec-
tion and Repatriation Act (NAGPRA) and their own laws, policies and
protocols.164

In the sections that follow, I first explore how the Copyright Act is
already a vital part of the Hopi creative economy today, providing protec-
tion and incentives for developing new creative works.  However, copy-
right is also somewhat problematic when applied to Hopi creativity, owing
to conflicts between copyright’s underlying philosophies, goals and pre-
sumptions, and those espoused by the Hopi people.  Thus, I argue that
while the Copyright Act may “promote the progress” of certain kinds of
Hopi creativity that are intended to circulate beyond Tribal lands, its po-
tential effect on creativity intended for circulation within the Hopi com-
munity would be disruptive and may even be dangerous to the Tribe’s
sovereignty and wellbeing.

A. Copyright and Inter-National Hopi Creativity

Driving down Arizona’s State Route 264, which runs through the
middle of the Hopi Reservation, it doesn’t take long to experience Hopi

Kuwanwisiwma, T.J. Ferguson & Chip Colwell eds., 2018) (discussing approaches
Hopi people, government commissions, and others have used to identify their ab-
original territory).
163 See generally W. DAVID LAIRD, HOPI BIBLIOGRAPHY: COMPREHENSIVE AND

ANNOTATED (1977) (documenting the more than 3,500 published works on Hopi
people, many of which contain Hopi expression); Lomayumtewa C. Ishii, Western
Science Comes to the Hopis: Critically Deconstructing the Origins of an Imperialist
Canon, 25 WICAZO SA REV. 65 (2010) (exploring the ways archeologists and other
social scientists mobilized Hopi expression in the development of Western scien-
tific paradigms); ERIKA BRADY, A SPIRAL WAY: HOW THE PHONOGRAPH

CHANGED ETHNOGRAPHY (1999) (documenting the use of sound recording tech-
nology to collect Indigenous expression on Hopi and other Tribe’s lands).
164 See Hopi Tribe Resolution H-70-94 (claiming cultural affiliation for NAGPRA
purposes for a variety of materials, and designating ethnographic materials con-
taining esoteric ritual, ceremonial and religious knowledge as the cultural property
of the Tribe); MICHAEL BROWN, WHO OWNS NATIVE CULTURE? 14-15 (2003) (dis-
cussing the Tribe’s demand letter requesting the return of Hopi cultural materials
under the authority of the H-70-94 resolution).
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creativity.  Turning on the radio, you might hear the Cajun Queen giving
her Cajun and Zydeco show on KUYI Hopi Radio 88.1, pass by a country
dance with local bands like the Hopi Clansmen happening at Köötka Hall
in the village of Polacca, or hear a rock or reggae concert with Ed Kabotie
or Casper Lomayesva at the Moenkopi Legacy Inn.  As you look out the
window driving over majestic orange, brown and beige mesa tops, you will
see signs for the numerous art galleries, including Monogya Gallery and
White Bear Hopi Arts near Orayvi and Kykotsmovi villages, Iskaskopu
and Tsakurshovi Galleries and Qwa-holo Silvercraft near Shungopavi vil-
lage, and a number of Hopi potters working out of First Mesa, to name
just a few galleries.  You would see the recent architectural work of Red
Feather Development and Hopi Tutskwa Permaculture, who have pro-
duced innovative home designs grounded in Hopi aesthetic principles that
use local, sustainable materials.165  If you stopped for a bite to eat at the
Hopi Cultural Center, you might purchase T-shirts, katsina dolls, baskets
and other works bearing original designs of Tribal members, and perhaps
pick up the Hopi Tutuveni newspaper produced by an arm of the Hopi
Tribe.  As you drive down the highway you will also inevitably see hun-
dreds of carefully tended green fields where Hopi people have produced
corn, beans, squash, melons, and other foods without irrigation for centu-
ries.166  These fields, as I explore below, while likely not eligible for copy-
right protection, are inseparable from many forms of Hopi creativity you
might see and experience along your journey.

Copyright is critical to many kinds of creativity happening on Hopi
Tribal lands.  Alph Sekakuku and Clark Tenakhongva, both visual artists
and Hopi traditional composers, began producing commercial recordings
of their Hopi traditional songs in the late 1990s and early 2000s.   While a
composer and singer for much of his life, Sekakuku began creating music
for broader audiences after he started collaborating with non-Indigenous
musicians while living off of Tribal lands.167  The collaboration was picked
up by the Colorado-based label Red Feather Music in 1998, which allowed
him to produce his first album Hopi Katsina Prayers for Life.168

165 Past Projects for the Hopi, Navajo & Cheyenne Nations, Red Feather Develop-
ment Corp. RED FEATHER (Aug. 1, 2014), https://www.redfeather.org/past-
projects-blog/category/new-straw-bale-house.
166 Even the cultivation of crops involves the creation of expression, as I explore
in this section.  Recently, a number of organizations have begun producing educa-
tional materials to assist in this important cultural process, which are also presuma-
bly copyrightable. Education Programs, HOPI TUTSKWA PERMACULTURE, https://
www.hopitutskwa.org/education (last visited July 30, 2020); NATWANI COALITION,
https://www.natwanicoalition.org (last visited July 30, 2020); HOPI FOOD COOPER-

ATIVE, https://www.facebook.com/hopifarmersmarket (last visited July 30, 2020)
167 Alph Sekakuku, interview with author (Aug. 2009) (on file with the author).
168 ALPH SEKAKUKU, RAIN SONGS – HOPI KATSINA PRAYERS FOR LIFE (1998).
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Tenakhongva likewise had been a composer for many years when he
started producing commercial albums.  After KUYI Hopi Radio began
operations in the early 2000s, Tenakhongva became a DJ with a regular
traditional music show that exposed both local and off-reservation audi-
ences to Hopi music, including songs of his own.169  Tenakhongva signed a
record deal with Phoenix-based Canyon Records and released his first al-
bum in 2003.  He went on to produce five albums and was nominated for a
Native American Music Award (NAMMY), a Canadian Aboriginal Music
Award, and a GRAMMY award.170  While Hopi people have recorded
traditional songs since the 1890s,171 both Sekakuku and Tenakhongva
have been some of the first to use their copyright rights to negotiate with
commercial record labels, thus enabling Hopi music to circulate into the
global creative economy.

The overall effect of these musicians’ entry into the commercial re-
cording industry has been to catalyze creativity on reservation lands.  As
Tenakhongva explained, “my view is that Alph, Ferrell (another Hopi re-
cording artist), and then me coming through, some of these recordings
have opened the eyes of . . . people like Randall Mali, Sanford & Seymore,
and . . . Sheri Lomatewyma (younger singer-songwriters), [who] have re-
corded some of these songs . . . . it has made an impact on the music of the
Hopi nation — it’s not just pow-wow up [here].”172  Recognition of Hopi
creativity has spread beyond Hopi lands: Tenakhongva has received copy-
right clearance requests to use his work at Hopi, around the country, and
internationally.173

At the same time, entering the world of commercial music has meant
sometimes being limited by the Copyright Act.  As Tenakhongva de-
scribed it, he has given up his copyrights to his record label in exchange for
royalties and their production and distribution services. In the exchange
he has also had to give up a certain amount of artistic control: “I try to
tweak [my music] up a little bit in a different way by adding other [Afri-
can] percussion music into it, but Canyon won’t allow me to do it, because

169 Clark Tenakhongva, interview with author (Sept. 3, 2009) (on file with author).
170 2008 Canadian Aboriginal Music Awards Entries, NATIONTALK (Sept. 21,
2008), http://nationtalk.ca/story/2008-canadian-aboriginal-music-awards-entries-2;
Rosanda Suetopka Thayer, Clark Tenakhongva up for NAMMY Award, Navajo-
Hopi Observer (Sept. 16, 2008); Proud to Announce This Year’s Grammy Nomi-
nees!, A TRAIN ENTERTAINMENT (Oct. 2016), http://www.a-train.com/wp/2016/10/
proud-to-announce-this-years-grammy-nominees.
171 See ERIKA BRADY, A SPIRAL WAY: HOW THE PHONOGRAPH CHANGED ETH-

NOGRAPHY 103-05 (1999) (describing early recordings made by Hopi performers
with the help of Jesse Walter Fewkes).
172 Tenakhongva, supra note 169.
173 Clark Tenakhongva, Gary Strautsos & Matthew Nelson, Evoking a Spirit of
Time and Place, ÖNGTUPQA (2018), https://www.ongtupqa.com/about-moksha.
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it’s taking away from the element of ‘being traditional.’”  Since, in his un-
derstanding, he no longer owns the copyrights to his songs, he can only
perform the songs publicly or make new recordings of them with his la-
bel’s consent.174

Further, copyright sometimes directly conflicts with local principles
governing ownership and circulation of creativity, raising challenges for
creators like Secakuku and Tenakhongva.  As Tenakhongva explained,
when a Hopi composer shares a song with the local community “it belongs
to the society.”  To give an example, in some Hopi villages, when a com-
poser contributes a song for an upcoming povoltiikivi (butterfly dance) or
other social dance, ownership of the song automatically transfers to the
village as a whole and use of the song is subject to village authority.  The
composer is no longer the exclusive owner, and others may use it without
their permission as long as local protocols are followed.175  The Copyright
Act does not necessarily recognize these sorts of implied transfers of own-
ership and deference to protocol established by Indigenous law.176 Thus,
for Tenakhongva, when “people [on or off the reservation] come to me
and say, ‘can I use this song?’ I want to say yes, but . . . I can’t because I’m
bound by copyright terms with Canyon Records.”177

174 See 17 U.S.C. § 106(2), (4) (granting a copyright holder the exclusive right to
prepare derivative works based on a copyrighted work and to publicly perform a
musical or other qualifying work, respectively).
175 This implied transfer of rights under Hopi law seems to follow a pattern estab-
lished by Hopi katsinam — spiritual beings that visit Hopi villages each year.  The
katsinam share their powerful songs with village members during ceremonial per-
formances, with the understanding that those songs may only be used according to
local protocols or ceremonial authorities.  Local composers similarly convey all
their rights in the songs they create to the village, with the understanding that they
will be used by those that hear them according to local protocols.
176 The Copyright Act generally requires written transfer of copyright interests,
see 17 U.S.C. § 204(a), though the Act does recognize that “[t]he ownership of a
copyright may be transferred in whole or in part by any means of conveyance or by
operation of law,” which may include Tribal customary law, 17 U.S.C. § 201(d)(1).
177 This case aptly illustrates the potential conflicts of laws that arise between
Hopi law and federal copyright law.  If Hopi law takes priority over federal copy-
right law, then non-Hopi record labels like Canyon Records would have only lim-
ited rights to distribute  songs like Teankhongva’s as any rights Tenakhongva held
at the time he signed his copyright transfer agreement with Canyon would be
subordinate to local Hopi protocols and village authorities as this is all
Tenakhongva would hold after sharing his songs with this village.  However, if
Copyright law takes priority, the Hopi villages would receive nothing and Canyon
Records would maintain exclusive control, since the transfer of songs to the vil-
lages relies on the operation of Hopi village law, not on a written agreement as the
Copyright Act requires. See id.  I thank Stewart B. Koyiymptewa of the Hopi Cul-
tural Preservation Office for this helpful insight.
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This conflict between Hopi and copyright law has led some compos-
ers, like Secakuku, to believe that copyright doesn’t or shouldn’t apply to
on-reservation uses of Hopi songs.  Secakuku explained that when he visits
other villages during social dances and hears them using songs he has con-
tributed “it feels pretty good . . . you don’t have to ask [the composer’s]
permission. . . nobody has a copyright on it.” However, when those songs
are used commercially off the Reservation, “then I oppose, they should
ask my permission first if they are going to use my song.” While for Se-
cakuku those that use his songs locally without permission are not violat-
ing his copyright rights, he clearly believes those who do so off the
Reservation are committing copyright infringement. Thus, even for com-
mercial recording artists who have come to depend on copyright in the
creation and distribution of their work, copyright’s utility seems to end at
the Reservation border.

Copyright has also played an important role in the creation and distri-
bution of Hopi cultural materials in recent years.  Anita Poleahla, the
founder and president of Hopi-based Mesa Media, Inc., is one of a grow-
ing number of community leaders who have relied on the Copyright Act to
facilitate educational and community-building efforts that preserve and
perpetuate Hopi culture.  In collaboration with other Hopi cultural ex-
perts, Poleahla has produced a remarkable catalog of activity books, calen-
dars, crossword puzzles, language training materials, cookbooks, language
apps, and many other kinds of copyrightable works to help children and
adults learn Hopi language and incorporate it into their everyday lives.  In
particular, Poleahla has partnered with Hopi illustrators to create chil-
dren’s books written in the Hopi language in efforts to normalize its use
and make culturally relevant materials user-friendly for parents.178  Often,
the illustrators she employs to create these books are teenagers just begin-
ning their careers. By including their work in her publications, Poleahla
helps students build their artistic portfolios to secure greater financial
stability.179

Importantly, upon picking up a copy of Mesa Media’s works, one can
see a copyright notice prominently featured on the front cover.  Keeping
control of these materials by way of copyright law not only helps the or-
ganization receive revenue for the work it produces, which is then used to
support local artists and produce additional educational materials.  Copy-
right also helps ensure that, to some extent, Mesa Media will be able to
have a say in the distribution of Hopi culture to the general public should

178 Rosanda Suetopka, New Children’s Books from Salina Bookshelf Focus on
Hopi Corn and Toys, NAVAJO-HOPI OBSERVER (July 30, 2016).
179 Supporting Hopi Artists, MESA MEDIA, https://www.mesamedia.org/about-us/
supporting-hopi-artists (last visited July 30, 2020).
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these materials circulate to non-members or beyond the borders of the
reservation.

These individuals and organizations are just a handful of the creatives
working on Hopi lands.  As explained, their work benefits directly from
the Copyright Act’s grant of exclusive rights.  For one, copyright rights
allow tribal authors, creators, and designers to license their work through
established distribution channels for circulation to broader publics.  This
enables actual Hopi voices to garner attention within the global creative
economy rather than non-Hopi imitations crowding the field.  And, while
the ability to license copyright rights to record labels or publishers pro-
vides a modest income stream to the creators described above, copyright’s
real power for these artists and authors seems to come through the social
recognition they obtain by having their work circulate in established distri-
bution channels.  Seeing these authors’ works circulate within these chan-
nels encourages other Hopi creators to express and circulate their own
creativity.  Additionally, having marketable copyright rights gives these
artists a certain amount of leverage with publishers, record labels, and the
public, to ensure Hopi culture is circulated with dignity and care, and,
where feasible, some degree of respect for community protocols.

But copyright isn’t necessarily a panacea for Tribal creators, even
though some might find it expedient for broadening their reach or protect-
ing their work.  Perhaps most importantly, these artists explain that while
copyright should apply off of Tribal lands, Hopi law, custom and protocol
should govern the ownership and circulation of creative works on Tribal
lands and among Tribal members.  As I discuss in the following section, if
copyright were to control the circulation of Hopi traditional creativity, for
example, it might hamper the way ceremonial practitioners create and per-
form their work to carry out their vital sovereign functions within the Hopi
villages.  Further, many Hopi people believe that individuals are not sup-
posed to accumulate private wealth from Hopi traditional songs, Hopi lan-
guage, cultural teachings or other forms of Hopi cultural expressions, as
these are meant to benefit the community and the world.  Thus, while
Hopi people may see copyright as an important tool to protect and pro-
mote their work, they also recognize its potential for harm if imposed
locally.

B. Copyright and Intra-National Hopi Creativity

The Copyright Act provides important rights to Tribal creators that
enable them to circulate their work within the global creative economy.
However, as I explore here, imposing copyright unilaterally on Tribal sov-
ereigns may conflict with legal authorities, protocols, and principles that
foster local cultural creativity and support tribal sovereignty.  This is be-
cause rules and policies governing ownership and circulation of cultural
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expressions often go to the heart of a Tribe’s modes of existence and self-
governance.  Regulation of expression and creativity inevitably reifies fun-
damental principles, political philosophies and cultural norms into con-
crete rules governing human activity within a shared sensory world. As
with other areas of Tribal governance like public safety or tribal member-
ship, foreign regulation of expression on Tribal lands without regard to
Tribal authorities and protocols runs the risk of flattening the remarkable
normative structures already established by Indigenous communities,
thereby inhibiting their self-determination.180

Among the most widely recognized forms of Hopi creativity are song
and dance performances that occur during a tiikive (ceremonial dance day)
in the twelve Hopi villages.  While Hopi villages are home to relatively
small populations (usually around 500 to 1,000 people), outside visitors
numbering in the hundreds, and occasionally in the thousands, come to
witness these events.  While many visitors come for what they might con-
sider to be exotic cultural performances, a tiikive is much more than a
public festival celebrating Hopi culture.  The designs visible on the danc-
ers, the expressive choreography, the purposeful dialogue between those
involved, and the sounds and texts of taatawi or traditional songs, are car-
ried out at regular intervals in part as a mode of performing Hopi
sovereignty.181

Since before the creation of the Hopi Tribe in 1936182 — a federally
recognized Tribal government organized under the Indian Reorganization
Act183 — Hopi traditional cultural expressions have been a key locus of
sovereign authority at Hopi.  These expressions function as a vital link
among Hopi people, but they also connect Hopi people and the surround-
ing world.  These expressions have a distinct ontology. On one level, the
texts of taatawi, often generated anew for each tiikive, contain “the princi-

180 See, e.g., Elizabeth Burns Coleman, Rosemary J. Coombe & Fiona MacArailt,
A Broken Record: Subjecting ‘Music’ to Cultural Rights, in THE ETHICS OF CUL-

TURAL APPROPRIATION (James O. Young & Conrad G. Brunk eds., 2009) (arguing
that Indigenous and non-Indigenous approaches to ownership of songs may be
incommensurable with copyright and showing how indigenous cultural forms may
actually exist as modes of legal discourse).
181 See generally Trevor Reed, Sonic Sovereignty: Performing Hopi Authority in
Öngtupqa, 13 J. SOC’Y AM. MUSIC 508 (2019) (discussing the linkage between
Hopi taatawi performance and territorial sovereignty).
182 The Constitution and Bylaws of the Hopi Tribe were ratified on October 24,
1836, with only 30% of elgible Hopi people voting. See CONSTITUTION AND BY-

LAWS OF THE HOPI TRIBE (1936), https://narf.org/nill/constitutions/hopi/
hopi_const_1993.pdf.
183 25 U.S.C. § 461 et seq.
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ples by which Hopi people have organized themselves,”184 providing lis-
teners with a kind of “sovereign sensibility” upon which their behaviors
and actions can be evaluated.  During a tiikive, members of the community
with authority carry out their responsibilities; individuals whose behaviors
are contrary to established norms can sometimes be reprimanded; and re-
lations between individuals, families, and clans are  given recognition.  But
a tiikive is also more than just a collage of texts and procedure.  These
cultural expressions are a means of bringing people and territory into gen-
erative relations; creation and expression of song, dance, design, and spo-
ken word are meant to personally and collectively encourage collaboration
between a multitude of actors that reside within Hopi territories through
the fusion of their creative elements.185

Hopi modes of traditional creativity and their associated customary
laws and protocols have been maintained to ensure these forms of expres-
sive sovereignty perpetuate and are used in accordance with Hopi govern-
ance structures for the benefit of the community, territory and the world.
As I explore in the following sections, Hopi creative modes and their legal
infrastructures directly collide with several aspects of American copyright
law embodied in the 1976 Copyright Act.  These include the Act’s disem-
bodying “fixation” requirement, its protection of abstract “works” (rather
than the material reality of a creative endeavor), and its grant of private,
exclusive rights to individual “authors” as an economic incentive rather
than to the networks of actors who produce creative works as a means of
mutual support.  As I explain, each of these conflicts interferes with the
production of Hopi traditional cultural expression, and in doing so may
cause harm to Hopi people’s ability to self-govern.

1. Disembodiment

To receive protection under the Copyright Act, an author must first
“fix” their “work” in a “tangible medium of expression” in such a way that
it can be perceived, reproduced, or communicated with or without the aid
of a machine.186  In practical terms, this imposes a requirement that crea-
tivity become disembodied prior to qualifying for Copyright protection.187

184 Emory Sekaquaptewa & Dorothy Washburn, They Go Along Singing: Recon-
structing the Hopi Past from Ritual Metaphors in Song and Image, 69 AM. ANTIQ-

UITY 458 (2004).
185 See Trevor Reed, Sonic Sovereignty supra note 101.
186 17 U.S.C. § 102(a).
187 One potential exception might be copyright in tattoos, in which the body is
used as the “copy” upon which the “work” has been figured. But see 1 NIMMER &
NIMMER, supra note 26, § 2A.15[C] (arguing that Congress never intended for the
human body to be an eligible medium upon which a copyrighted work can be
fixed) (citing S. Victor Whitmill v. Warner Bros. Entm’t, Inc., No. 4:11-cv.752
(E.D. Mo. Apr. 25, 2011) (case in which plaintiff, Mike Tyson’s tattoo artist, sued
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The reasoning behind this requirement may simply be that it reflects a
narrow view of the Constitution’s Intellectual Property Clause, which uses
the term “writings” to describe the outer boundaries of copyright.188

“Writings” are presumably things external to the body rather than those
occupying the mind.  Alternatively, the fixation requirement may arise out
of concerns over judicial economy as verifying the existence of a copy-
righted work or its similarity to an alleged copy presumably would be eas-
ier if it exists in documentary form than if it exists only within the bodies
of individuals or collectives.189  However, as James Leach has explained,
the fixation requirement’s goal of transforming creativity into an object
prior to obtaining property rights may actually have more to do with pre-
vailing Enlightenment-era notions of property in force as copyright
emerged.  Enlightenment philosophy imagined creativity as the laborious
process of a solitary genius who assembles and materializes naturally oc-
curring ideas, thereby creating a “work” that both contains the genius’s
personal attributes and is capable of being physically possessed to the ex-
clusion of others.190

film distributor for featuring Mike Tyson’s tattooed face and a character with an
identical tattoo in the film Hangover 2. The case ultimately settled.).
188 See U.S. CONST. art. I, § 8, cl. 8 (delegating power to Congress to “Promote the
progress of science and the useful arts, by securing for limited times to authors and
inventors the exclusive right to their respective writings and discoveries”). See also
NIMMER & NIMMER, supra note 185, § 2.03[B].
189 Creativity can be pinned down in time and space when fixed, allowing it to be
“objectively” defined by providing verifiable boundaries and endpoints, though
this only works if the kind of creativity in question can exist outside of bodies or
collectives in some “stable” documentary form.  This may allow copyright infringe-
ment suits to be resolved more efficiently. See Kelley v. Chicago Park Dist., 635
F.3d 290, 304 (7th Cir. 2011) (quoting 2 WILLIAM PATRY, PATRY ON COPYRIGHT

§ 3:22 (2020) (arguing that one of the fixation requirement’s roles is, “easing
problems of proof of creation and infringement.”). Even with the insistence on
fixation, the law does recognize some remedial rights for those who do not fix their
works.  For example, unrecorded music performances may be protected from un-
authorized recording, reproduction, and distribution under the anti-bootlegging
statute contained in the Copyright Act. See 17 U.S.C. § 1101.  Additionally, some
states may provide protection for unrecorded or unwritten speeches and other
non-fixed creativity.
190 As James Leach has explained, the detachment of copyrightable expression
from the body was a pivotal move in the development of intellectual property law
and of enlightenment notions of personhood:

The relation that defines the self as a person is a subjective intervention
within the world, which makes a difference to that world.  This recreates
the self in the same movement by which it objectifies something beyond
the self.  One knows one’s capacity and one’s ‘self’ through what one sees
of oneself in the world.   Each time a novel object is realized, as an ele-
ment externalized from the person, the distinction between the self and
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Whatever the intention behind the “fixation” requirement in copy-
right law, it runs counter to Hopi principles of creativity as well as a grow-
ing body of psychological and neuroscientific research.  Both Indigenous
and contemporary scientific approaches often reject models of creativity
that conceptualize it as a purely individualistic enterprise resulting in dis-
crete, bounded products.191  Rather, many contemporary models of crea-
tivity view it as less a “thing” and more a node of ongoing social relations,
encompassing activities like the circulation of “raw” intellectual materials
across creative networks; negotiation between creative workers, trend set-
ters, funders, or other stakeholders; and the perception and interpretation
of creativity by those that experience it.192 Importantly, under this model,

the world is recreated.  It is the very materiality of the expression that
recreates the person as a locus of intelligence and agency.

James Leach, Creativity, Subjectivity, and the Dynamic of Possessive Individualism,
in CREATIVITY AND CULTURAL IMPROVISATION 108 (Elizabeth Hallam & Tim In-
gold eds., 2007).  Under the labor theory of property attributed to John Locke, one
comes to own property by appropriating common material and adding one’s labor
to it to create something of value.  The acquisition of personal property by labor is,
for Locke, a natural right, existing for both “wild Indians of north America” and in
civil society. See JOHN LOCKE, SECOND TREATISE ON GOVERNMENT § 26 (1690).
In doing so, the laborer mixes his or her labor with objects existing in a state of
nature, theoretically annexing those objects to the person in such a way “that ex-
cludes the common right of other men.” Id. at § 27.

As Leach argues, the Lockean frameworks has been applied to intellectual
property by making some important leaps.  When one adds his or her creative
labor to existing knowledge or cultural material, the resulting thoughts and expres-
sions become property — but only if there is a way to “annex” something to those
thoughts or expressions that could both differentiate them from “nature” and ex-
clude others from their use.  Requiring disembodiment and abstraction accom-
plishes both of these.  Because material can be possessed by an individual, the
fusion of idea and physical material provides a means for ideas to be transacted as
property.  By requiring abstraction of ideas from the material reality of the crea-
tion, the intellectual labor of the creator becomes distinguishable from that which
exists in the “state of nature.”
191 See, e.g., MARK RUNCO, CREATIVITY THEORIES AND THEMES: RESEARCH, DE-

VELOPMENT AND PRACTICE 145 (2006) (“Very likely, no creative potentials would
be fulfilled without social support of some kind.”); JOSHUA WOLF SCHENK, POW-

ERS OF TWO: FINDING THE ESSENCE OF INNOVATION IN CREATIVE PAIRS at xx
(2014) (critiquing narratives of creativity that conceptualize humans as “self-con-
tained, cut off, solitary.”); Megan M. Carpenter, Intellectual Property Law and In-
digenous Peoples: Adapting Copyright Law to the Needs of a Global Community, 7
YALE HUM. RTS. & DEV. L.J. 51, 60-62 (noting incongruences between Western
notions of authorship and more community-oriented authorship structures of In-
digenous Australian groups).
192 See, e.g., Tom R. Burns, et al., The Sociology of Creativity: Part I: Theory: The
Social Mechanisms of Innovation, 34 HUMAN SYS. MGMT. 179-99, 189 (2015) (iden-
tifying the ways a variety of social actors directly and indirectly account for creativ-
ity and innovation).

Electronic copy available at: https://ssrn.com/abstract=3736137



\\jciprod01\productn\C\CPY\67-3\CPY304.txt unknown Seq: 49 21-JUL-21 14:59

Should Copyright Apply on Tribal Lands? 449

creativity exists in bodies arranged in networks, with each actor’s agency,
perceptive peculiarities, positionality, experiences, and resources being vi-
tal to the creative endeavor.

Hopi taatawi or traditional songs provide a concrete example of this
sort of embodied, network-oriented concept of creativity that resists copy-
right law’s “fixation” requirement.  It could certainly be argued that Hopi
taatawi, like musical works in the European tradition, are attributable to
efforts of a single yeewa or “composer,”193 but only one of the Hopi
yeeyewat among the many I have worked with have ever made such a
claim.194  In reality, taatawi are composed and performed as a means of
joining living things within the cosmos in productive relations.  The Hopi
word yeewa actually exists as simultaneously a noun and a verb — the
latter referring to a visioning or planning process where humans and other
living things are conceptually brought into musical relations over extended
periods of time to achieve a particular purpose.195  Collaborators in the
generative process of producing taatawi often include, for example, corn
plants — the traditional source of sustenance for Hopi people — as well as
rain clouds, birds, insects, and even distant galaxies, in addition to the
yeewa and his or her human collaborators.196

As Hopi yeewa Leigh Kuwanwisiwma explained it, having success as a
Hopi composer requires not only a knowledge of Hopi song forms and
spiritual or mental labor, but also spending time in the fields near Hopi
villages over the growing season, singing to the plants there, encouraging
them, paying close attention to the environment in which they live, wit-
nessing their responses to one’s singing, and incorporating into one’s voice
the aesthetic that best resonates with the plants and the local environment
during that time.  The composer certainly incorporates his or her own

193 See Yeewa, HOPI DICTIONARY: HOPIIKWA LAVAYTUTUVENI: A HOPI-ENGLISH

DICTIONARY OF THE THIRD MESA DIALECT (Kenneth C. Hill et al. eds., 1998).
The term, I think, more aptly describes someone who has the ability and tempera-
ment to envision natwani (collective prosperity, wellbeing) and can encode that
vision into sound. See Trevor Reed, Yeewa (Collaborative Creativity) as Research
Methodology, in KNOWLEDGE SYSTEMS AND RESEARCH METHODOLOGIES: LOCAL

SOLUTIONS AND GLOBAL OPPORTUNITIES 204 (Elizabeth Sumida Huaman & Na-
than Martin eds., forthcoming 2020).
194 Even then the composer called himself “more of a song-maker” than a tradi-
tional composer.
195 As one Hopi elder explained it to me, at Hopi, “No one just sings around
here.” Trevor Reed, Itaataatawi: Hopi Song, Intellectual Property, and Sonic Sov-
ereignty in an Era of Settler-Colonialism (2018) (unpublished Ph.D. dissertation,
Columbia University).  Taatawi are meant to do things in the world; they are cre-
ated and sung for a purpose.
196 Lee Wayne Lomayestewa, Podcast: Returning Hopi Songs—A Hopi Perspec-
tive, HOPI MUSIC PROJECT (Feb. 5, 2011), https://hopimusic.wordpress.com/2011/
02/05/podcasting-returning-hopi-songs-a-hopi-perspective.
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words of encouragement, vision, or warning into the tawi he or she has
developed with the plants, and more experienced men and women in the
yeewa’s family, clan, or ceremonial society often contribute to editing and
refining of the song.  But the intended effects of taatawi are realized only
as those who create, perform, and listen to them exert metal labor and a
“good heart” toward the production of collective prosperity.   In this way,
the creative “product” resulting from yeewa is much more than “music” or
even a “performance.”  Though they may sound like independent musical
objects, in reality, taatawi are ontologically indivisible from the actors,
places and purposes that interconnect to give them voice.  Thus, in recent
decades the Hopi Tribe and its sovereign villages have begun to strictly
prohibit recording or other “fixations” of taatawi that “describe and depict
esoteric ritual, ceremonial and religious knowledge,” and have designated
all existing fixations as the “cultural property of the Hopi people.”197

Applying copyright’s fixation requirement to the creativity associated
with a Hopi tiikive would, in the words of Bruno Latour, “purify” it of its
rich networks of social relations; and in doing so, this purifying move
would make it more susceptible to settler appropriations.  As Jane Ander-
son explains, the historical limitation on copyright ownership to only
“fixed” creative “works” rather than to creativity existing in and among
bodies has had the cumulative effect of “legally and socially reduc[ing] and
exclud[ing] other cultural forms of articulation, expression and association
with cultural knowledge products.”198  As European settlers were typically
the ones who had the training, resources, and desire to document Indige-
nous creativity and convert it into tangible media, these settlers in many
cases became the de jure owners of Indigenous “works” under settler cop-
yright law.  But they also became the de facto owners: when “fixed” in an
object like paper, wax or tape — objects fully alienable from embodied
creative networks — Indigenous peoples’ creativity could then circulate in
the global marketplace outside of their control.  Thus, even today copy-
right’s fixation requirement furthers the dispossessive work of coloniza-
tion, not through the appropriation of land, but through the usurpation of
community-based, expressive modes of connection to territory.

2. Abstraction

Ironically, while copyright law requires creativity to be excised from
its embodied networks and physically fixed in a separate, tangible medium
to receive protection, the actual “work” that copyright protects excludes
the very material in which the creativity must be fixed.  Thus, an “architec-

197 Hopi Tribe, Resolution H-70-94 (1994).
198 Jane Anderson, Anxieties of Authorship in the Colonial Archive, in MEDIA AU-

THORSHIP 229 (Cynthia Chris & David A. Gerstner eds., 2012).
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tural work” is not blueprints or a building, but merely its abstract, intangi-
ble features; the physical words (paper and ink) that make a book are not
the subject of copyright, but the intangible literature one reads in the
words on a page is.199   For some modes of creation — particularly Euro-
pean-descended ones — the fiction of abstraction is plausible and may
even be an expected aspect of the art form.  But, as I suggest here, the
concept of a “work” is neither natural nor neutral, though it has been nor-
malized as such through copyright law.   It is rather a reification of certain
culturally valued aspects of creativity to the exclusion of others.  As a re-
sult, European-descended creativity receives copyright protection while
some forms of Indigenous creativity may not.

The term “work” is nowhere defined in the Copyright Act.200   To
give meaning to the concept of a “work,” copyright jurisprudence has his-
torically looked to certain features and internal relationships present in a
creative endeavor, while excluding other features and relationships as ex-
ternal to the “work.”  In the case of “musical works,” for example, judges
have accorded ownership rights in the timing or frequency of certain
groupings of air vibrations over time (i.e., what classical music theory ap-
plies the shorthand “pitch,” “rhythm,” and to some extent, “harmony”).201

But they seem to reject other aspects of musical creativity (volume, tim-
bre, affect, resonance, perception, cognition, social meaning, etc.) — at-
tributes that are all vital to the creative endeavor, but are much more
likely to be inseparable from the material realities of the composer, per-
former, listener, and the physical materials used to create and convey
sound.   Of course, not all creative endeavors can be abstracted in this
way.  The creativity employed as professional basketball players labor
within an arena has been denied copyright protection altogether because
judges have been unable to find a meaningful way to abstract these cre-

199 See 17 U.S.C. § 101 (defining “copies”); Baker v. Libbie, 97 N.E. 109 (Mass.
1912) (holding that transferring ownership of a written letter does not transfer the
copyright to the underlying literary work).  In Baker, the court described Baker’s
right to her work as “an interest in the intangible and impalpable thought and the
particular verbal garments in which it has been clothed.” Id. at 112.
200 See Casa Duse, LLC. v. Merkin, 791 F.3d 247, 256 (2d Cir. 2015) (“The Copy-
right Act does not define the term ‘works of authorship.’”); Work (2), BLACK’S
LAW DICTIONARY (11th ed. 2019).  (“An original expression, in fixed or tangible
form (such as paper, audiotape, or computer disk), that may be entitled to com-
mon-law or statutory copyright protection. A work may take many different forms,
including art, sculpture, literature, music, crafts, software, and photography.”)
201 See Bridgeport Music, Inc. v. UMG Recordings, Inc., 585 F.3d 267, 272 n.1 (6th
Cir. 2009) (holding that “[a] musical work consists of rhythm, harmony and mel-
ody” along with accompanying lyrics, and thus finding that rhythmic panting like a
dog in a hip-hop track could be successfully reified as “a stand-alone melody of
one word” rather than just the sound-effect of a dog panting, which would not
qualify for copyright protection.).
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ativities into “works” outside of their material realities.202  Instead, these
judges have relegated creativity of this type to the public domain where
anyone can freely appropriate it.

Abstraction has the potential to do considerable violence to Indige-
nous creativity as, from within many Indigenous worldviews, the divisions
established by copyright between a copyrightable “work” and its material
reality are entirely arbitrary.  Take for example a kooyemsi (mudhead
kachina) ceremonial performance early ethnomusicologist Laura Boulton
recorded during her 1940 visit to Hopi lands. The sound recording, a copy-
rightable work,203 captures a number of things — voices singing a tawi, the
sound of a drum, and other incidental sounds kooyemsi or those that assist
them might make during a ceremonial performance.   But the abstract no-
tion of a “sound recording” hardly encompasses the creative endeavor as a
whole, especially the aspects that are typically most valuable from a Hopi
point of view.  The kooyemsis’ acts of generating taatawi—their unique
way of producing expressive movements, conveying messages through
symbols, giving meaningful gifts to the people, teaching specific principles,
all for the purpose of bringing collective prosperity and hope — certainly
produce remarkable sounds. But merely claiming ownership in the
waveforms,204 as Laura Boulton did through her sound recording copy-
right, rather than the material reality of their creativity as a whole leaves
the kooyemsis’ creative endeavor vulnerable to decontextualization, mis-
representation, and misuse outside of Hopi authority.  If no complemen-
tary body of law exists to pick up the pieces of a creative endeavor
copyright brushes aside — or if protection of these pieces is preempted by
the Copyright Act — the remainder of the creative endeavor beyond the
waveform falls into the public domain where anyone can imitate, sell, per-
form or otherwise recreate it.

The problem here may seem at first blush to be the same as what
many players in the creative industries face.  Filmmakers, magazine pub-

202 As the Second Circuit explained in National Basketball Association v. Motor-
ola, “[u]nlike movies, plays, television programs, or operas, athletic events are
competitive and have no underlying script.” 105 F.3d 841, 846 (2d Cir. 1997).  The
court went on to suggest that even if it could abstract a particular basketball-play-
ing endeavor into a “work,” doing so would limit the possibilities for others to play
the game themselves.
203 This is assuming copyright existed in sound recordings created on Tribal lands
in 1940.  Under the Copyright Act, entitlements pertaining to recordings made
prior to 1972 do not arise from federal copyright law but are instead a product of
State (and presumably Tribal) copyright or equivalent laws.  17 U.S.C. § 301(c).
However, all sound recordings created post-1978, and those published post-1972,
are subject to the Copyright Act.
204 See id. §§ 102(a), 106, 1401.  Further, the sounds captured are only protected
against exact duplication, remixing, distribution, or digital streaming. Id. § 114
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lishers, hip-hop producers, and opera houses, for example, often must ag-
gregate a diverse bundle of copyright rights from individual contributors
to safeguard a large-scale project from piracy and realize its social or eco-
nomic value.  The difference here, though, is that even if Hopi people
made video recordings of their kooyemsi ceremonies, transcribed the
kooyemsis’ songs into a musical score and their movements into labanota-
tion, documented the designs and marks on their bodies, and wrote ethno-
graphic accounts of kooyemsi ceremonies, these abstractions of kooyemsi
creativity do not add up to what a kooyemsi ceremony actually is and does
in the world.  Copyright at best offers ownership of snapshots of Hopi
creative endeavors from a variety of European-descended lenses. But
Hopi and presumably many other Indigenous ownership systems may not
separate the expressive aspects of creativity from the material means by
which their creativity happens in the world.  Without keeping ownership
of both the meaning-producing and material aspects of a creative en-
deavor intact in an intellectual property regime, that which the Hopi peo-
ple most value and take pains to protect may be marginalized and left
unaccounted for.

If the Copyright Act exclusively governed expression on Hopi tribal
lands, Laura Boulton (now her estate) as sound recording owner could
reproduce kooyemsi ceremonial sounds at will, with no obligation that lis-
teners experience them with a good heart, as Hopi protocols might neces-
sitate.  As the first to capture the kooyemsis’ melodies, Boulton, as a
musical work owner, could substitute her discretion for that of the
kooyemsi, dictating when songs are performed and for what price.  Boul-
ton as ethnographic author could recontextualize kooyemsi knowledge
and expression and disclose it to the public according to her preferences,
diverging from established authorities, protocols, and acceptable purposes
required on Hopi lands.  Indeed, Boulton as the copyright owner—and
even members of the general public under the doctrine of fair use—can
mash up, parody, or make transformational use of kooyemsis’ voices re-
gardless of the effect such a manipulation might have on Hopi people,
their environments, or their ability to self-govern.205

The risks from this kind of abstraction are not just theoretical.  With-
out consent, Laura Boulton released the kooyemsi song discussed above,
along with the ritual songs of several other Tribes, on a number of com-
mercial albums.  To Boulton, fixing the sounds of these ceremonies in an
acetate disk gave her the absolute right use the resulting sound recordings
as she pleased, allowing her to copy them, edit them, create her own racist

205 Cf. id. § 107 (exempting “fair use” of a copyrightable work from the ambit of
copyright protection); Campbell v. Acuff Rose Music, 510 U.S. 569 (1994) (permit-
ting “fair use” of copyrightable works in cases where the character of the use is
“transformative,” including parodies.).
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and primitivist notes to accompany them, and then make them available
for purchasers’ enjoyment in complete derogation of Hopi ceremonial au-
thorities.206 She is, of course, not alone.  Nationalistic organizations like
Boy Scouts of America and fraternal organizations like the Smokis have
infamously and dangerously appropriated and recontextualized abstract
aspects of  Hopi rituals (primarily dance steps and regalia designs) without
taking into account the material effects of their actions.207  Significant
time and financial resources had to be expended by Hopi people to pres-
sure these organizations to shut down their practices, not to mention the
cost of shame that accompanies such ersatz performances.208  Now, Hopi
villages, once welcoming to non-Hopi visitors, are often closed off during
ceremonial performances, and abstractions of Hopi ceremonies such as
sketches, audio or video recordings — while potentially useful mnemonics
for local preservation and teaching purposes — are now completely pro-
hibited for all attendees.

Severing an abstract “work” from its material reality, like Boulton
did, may be completely appropriate for many kinds of expression we en-
counter today.  But when Indigenous creativity is unilaterally abstracted
according to settler forms and philosophical paradigms, Indigenous peo-
ples may be forced to forfeit control over the material networks within
which their ceremonies operate, and to some extent, the relationships and
authority they maintain within their own territory.

3. Privatization of Creativity

Perhaps the most serious divergence between Indigenous regulation
of creativity and present-day copyright law lies in their incentive struc-
tures.  Presumably Native American Nations, like the United States, ac-
tively promote the intellectual and creative progress of their citizenry.
However, they may accomplish this through different means.  The United
States incentivizes creativity through a temporary privatization of newly
created works.  As I explain here, some Indigenous societies like Hopi do
not privatize their creativity but have developed a collective ownership
structure that has sustainably incentivized creation and innovation for mil-

206 See, e.g., LAURA BOULTON, INDIAN MUSIC OF THE SOUTHWEST (1941) (Folk-
ways Recordings 1957) (sound recordings and accompanying liner notes).
207 See Angela R. Riley & Kristen A. Carpenter, Owning Red: Toward a Theory
of Indian (Cultural Appropriation), 94 TEX. L. REV. 859, 882 (2016) (describing
Boy Scout appropriations Hopi rituals, and subsequent Hopi efforts to prevent the
misuse of those rituals.) ; Peter Whiteley, The End of Anthropology (at Hopi)?, 35
J. Sw. 125 (1993) (describing Smoki appropriations of Hopi rituals, and Hopi pro-
tests at Smoki events.)
208 Id.
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lennia.209  Indeed, for some Tribes, privatizing creativity may actually dis-
rupt creative economies already established and functioning well on Tribal
lands, not to mention the overall health and welfare of Tribal members.

Fig. 1. Copyright’s Creative Model: Incentivizing Individual Authors
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209 A growing body of scholarship also takes issue with this notion. See, e.g.,
MICHAEL BROWN, WHO OWNS NATIVE CULTURE? (2003)
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Fig. 2. Hopi Creative Model: Incentivizing Collective Prosperity
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American copyright law has historically operated under the assumption
that creativity is best stimulated by granting individual creators a monop-
oly on the right to use “works” they create.  Under this model, the pre-
sumption is that [1] as individuals exert their labor to create, [2] they tend
to produce original “works” that may ultimately benefit society.  To incen-
tivize the production of more publicly beneficial works, copyright law re-
wards the laborer who produces an original, creative “work” with [3] a
private, federal property right to prevent others from using that work in
certain ways without the creator’s permission for a period of time — es-
sentially creating a monopoly on economically viable uses of that work.
The individual creator can then [4] use the work for his or her own pur-
poses or, more likely, license or sell the work to players in the creative
industries in exchange for capital.  With the prospect of capital as a carrot,
the individual creator is incentivized to create more new works, develop
new markets for existing works over the lifetime of her monopoly, and/or
refine her craft in light of shifts in market demand.  Thus, copyright’s
privatization of creativity has been viewed as a necessary mechanism for
incentivizing creative and intellectual progress for society as a whole.210

210 U.S. CONST. art. I, § 8, cl. 8; Feist Publ’ns v. Rural Tel. Serv., 499 U.S. 340, 349-
50 (1991) (“The primary objective of copyright is not to reward the labor of au-
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Hopi creativity, on the other hand, may be generated under very dif-
ferent economic assumptions, but with the same goal of social wellbeing.
As a preliminary matter, it is important to point out to that the pursuit of
individual wealth accumulation in disregard of others has been rejected at
Hopi as contrary to traditional values.  Rather, the welfare of Hopi society
has been supported over hundreds of years through relationships of mu-
tual reciprocity and obligation toward members of one’s clan, related
clans, one’s village and its ceremonial societies.  If you were to map all the
relationships each Hopi person has to others, you would see a densely
packed web of reciprocity, where no one is supposed to go hungry or lack
necessary resources because each person’s welfare becomes the responsi-
bility of others.211

Creativity, particularly creativity in the production of traditional song
and dance forms, plays an important role within this economic structure
because it is a catalyst for bringing networks of people, environmental ac-
tors, and other entities into productive relation in ways that benefit society
as a whole.  Take, for example, the generative work a Hopi yeewa (tradi-
tional composer) does within the Hopi economy.212  As discussed, supra,
the creation of a traditional song often begins with a yeewa planting seeds
in his or her field rather than sitting at a piano or writing down lyrics.  As
the yeewa raises his or her plants, he or she encourages the plants to grow
by metaphorically “feeding” them with the voice, and they respond to the
yeewa’s vocalizations by their gradual movements, coloration, and growth
patterns over the growing season.  Once a yeewa has [1] collaboratively
created a good song, one that is full of meaning and produces positive
effects on his or her plants, the yeewa will share this song with other sing-
ers or dancers without compensation.  These shared songs, when per-
formed in a tiikive or other community event authorized by local authority
and heard by audiences with a good heart will [2] bring humans, weather
systems, plants, animals and other actors into productive relation.  In the
process of preparing for and carrying out the tiikive, [3] the yeewa and
performers give ownership of the songs over to members of the village
who witness them, which not only brings the composer recognition as one
who increases the welfare of the community; the composer benefits di-
rectly when good songs are sung by the village, because [4] the village as a
whole, including the composer, experiences natwani or good crops and
greater prosperity. As a result, the composer is incentivized to continue to

thors, but “[t]o promote the Progress of Science and useful Arts. . . . To this end,
copyright assures authors the right to their original expression, but encourages
others to build freely upon the ideas and information conveyed by a work.”)
211 For a more detailed review of the literature on Hopi kinship structures, see
PETER WHITELEY, RETHINKING HOPI ETHNOGRAPHY 49-79 (1998).
212 For a discussion of the role of a Hopi yeewa, see Part II.B.1.
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produce more songs and to share them without need of personal remuner-
ation.  Indeed, others in the village are sometimes motivated to “out-do”
him or her by composing their own songs for the benefit of the
community.213

It may be unsurprising, then, that the ownership interest one has in
Hopi ceremonial song under Hopi village law is often more of an inclusive
right rather than an exclusive one, like Copyright.  While any member of a
village who desires it can obtain an ownership interest in a traditional song
by listening to and remembering it, those that do take ownership carry an
obligation of reciprocity to use it for the benefit of the community (not
selfishly), which includes following local protocol and authority regarding
the performance of the song.  Some community members call this right
nasimokyaata (“to borrow” or “to adorn oneself”), though in some Hopi
villages this term is only used with physical objects, while others suggest
the term no’i’yta (“to share” or “give the right to use”).  Some have sug-
gested the phrase tuuwat akw mongvistoti (“to benefit when complete”),
which explains how taatawi will become beneficial to those that own them
only when they are “completed” through sincere, good-hearted ceremo-
nial performance — emphasizing how integral material relationships are
to the Hopi creative process.

While Hopi villages seem to differ in the words they use to describe
the right to use taatawi, these concepts make clear that ownership of Hopi
creativity is not rooted in a logic of exclusion like that of American copy-
right.  Forcing Indigenous communities like the Hopi villages to adopt the
Copyright Act as the basis for ownership and circulation of creativity risks
severely altering the creative economies Tribes have sustained for millen-
nia and significantly disrupting or even severing some of the bonds that
bind Indigenous societies together.214

C. Why Some Tribes Adopt Copyright Law

With all the potential problems disembodiment, abstraction and
privatization of creativity impose on Indigenous communities, it may be
surprising that many Tribes continue to advocate for American intellectual
and cultural property protections for their creative works.  Some even

213 As Shaul explains it, “There are several successive contexts in which a
songpoem may exist.  First of all, there is the composer’s mind.  Second of all,
there is the rehearsal-editing context of the kiva.  Thirdly, there are one or more
public performances; and finally a songpoem may stick in anyone’s mind for future
use and savoring.” DAVID LEEDOM SHAUL, HOPI TRADITIONAL LITERATURE 190-
91 (2002).
214 For an argument that tribes should avoid using copyright as a means for pro-
tecting tribal culture, see MICHAEL BROWN, WHO OWNS NATIVE CULTURE? 287
(2003).
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adopt copyright as their own.215  But it is important to point out that In-
digenous peoples, though sovereign, are usually the ones that must make
accommodations to the legal frameworks imposed on them by colonizing
states.  Asserting dominion over creativity through intellectual property
rights may be a powerful move within a colonial structure that, as of right
now, is unlikely to recognize Indigenous ownership systems as equal or
superior to its own system of property rights outside of reservation
boundaries.

And yet, in an era of ongoing colonization and globalization, there is
a strong incentive for Tribes and other marginalized groups to use culture
as what George Yúdice has called an “expedient”: a resource to be man-
aged, developed, and converted into property so that the marginalized
group has the exclusive ability to perform its differences in ways that em-
power it under frameworks salient to a colonizing nation-state or the inter-
national capital economy.216  Yúdice argues that as growing world
economies increasingly turn to the production of easily circulating, imma-
terial goods like digital music, movies, or software, minority groups are
leveraging their “cultural resources” in like manner as they fight for
greater political autonomy.  Negotiations over cultural “rights” between
Indigenous groups and settler-states (and now, cultural institutions) create
economic, political, and social fields of force, which act to secure and tra-
ditionalize culture while at the same time restricting or privileging certain
forms for the sake of meeting these groups’ political needs.  In other
words, by claiming Indigenous creativity as copyrightable works, a Tribe
may be able to assert its authority much more deeply and powerfully into
the infrastructure of the settler-state, which may send a strong message to
the creative industries, government institutions, and stakeholders within
the global information economy, that Indigenous rights must be respected.

But converting Indigenous creativity into a property resource to as-
sert or reinforce political sovereignty may have some negative implica-
tions.  When Tribes assert claims to what they deem cultural or intellectual
property, they may be re-deploying the settler-state’s logics while
marginalizing their own.217  As political moves, these claims may reverse
the tide of colonial power in a language power understands.  However,
dependence on property logics as a basis for reclaiming ownership over

215 See, e.g., Human and Cultural Research Code of 2009, Colorado River Indian
Tribes Tribal Council Ordinance 09-04 (as amended), infra note 264 (recognizing
copyright and intellectual property interests in various types of Tribal creativity
and knowledge).
216 GEORGE YUDICE, THE EXPEDIENCY OF CULTURE (2003).
217 Richard Handler, Who Owns the Past?: History, Cultural Property, and the
Logic of Possessive Individualism, in THE POLITICS OF CULTURE 70-71 (Brett Wil-
liams ed., 1991).
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Indigenous creativity may reinforce the legitimacy of the settler-state.  As
James Leach has warned, treating ritual songs as property, for example,
may enact a modern conceptual colonialism over Indigenous groups, re-
quiring them to rely on Enlightenment divisions of what is “natural” and
inanimate, and what is “cultural” or agentive in the world, while ignoring
the diverse kinds of actors and networks that contribute to Indigenous cre-
ativity and innovation.218  Thus, even if Tribes have taken the step of seek-
ing out property-based protections for their creativity, such a move does
not necessarily mean Tribes believe Copyright is value-neutral or that it’s
structures aren’t harmful to them.  Imposing Copyright on Tribal lands,
even if expedient for Tribes politically, brings with it the potential for fur-
ther colonization of Indigenous peoples, by dispossessing Indigenous peo-
ples of their ability to govern their own voices and expressions.

III. RETHINKING HOW COPYRIGHT APPLIES ON TRIBAL
LANDS

As discussed in Part I, with the Copyright Act silent — both in its text
and legislative history — as to its applicability on Tribal lands, we are
faced with considerable uncertainty as to what that silence might mean for
federally recognized Indian Tribes.  Under the Tenth Circuit’s framework,
the federal Copyright Act would likely not apply on Tribal lands without
“express congressional authorization,” out of “respect for Indian sover-
eignty.”219  However, in the Ninth Circuit and those which follow its
framework, the Copyright Act likely would apply to Tribal members and
their creative works, so long as it does not invade tribal self-governance in
“purely intramural matters” or Tribal treaty rights.   As discussed in Part
II, the Copyright Act has very real implications for Tribal sovereignty, af-
fecting not only broad economic, educational, and cultural goals of Indige-
nous societies, but also the very modes through which Indigenous
sovereignty is exercised.  So far, only one court has specifically ruled on
the question of Copyright’s applicability on Tribal lands, finding under the
Tenth Circuit’s approach that it does not apply. Others have suggested that
the Ninth Circuit’s Tuscarora-Coeur d’Alene rule might apply, presump-
tively making the Copyright Act applicable on Tribal lands. The impend-
ing Circuit split means the question of copyright’s applicability will
continue to trouble Indian Country until resolved by the Tribes and Con-
gress or by the Supreme Court.

218 James Leach, Creativity, Subjectivity and the Dynamic of Possessive Individual-
ism, in CREATIVITY AND CULTURAL IMPROVISATION 99 (Elizabeth Hallam & Tim
Ingold eds., 2007).
219 See Dobbs v. Anthem Blue Cross & Blue Shield, 600 F.3d 1275, 1283 (10th Cir.
2010).
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This Part offers what I believe is an approach to this question that
best upholds current federal policy toward Indigenous peoples, accounts
for current international norms recognizing Indigenous peoples’ rights to
govern intellectual property as a fundamental aspect of their sovereignty
and incentivizes Tribes and the United States to work together to protect
and promote Indigenous creativity.  There may also be constitutional justi-
fications for Congress taking the proposed approach to copyright on Tribal
lands — an argument that I briefly discuss, but save for future writing.
While the focus of my proposal is on the application of Copyright to crea-
tivity occurring on Tribal lands, this approach may provide a viable meth-
odology for any context in which courts are faced with the fundamental
question at the heart of both the Tuscarora-Coeur d’Alene and the Tenth
Circuit approaches: whether a general federal law should apply on Tribal
lands.

A. Intellectual Property Regulation as Sovereign Right

The Hopi examples in Part II show just how integral the ownership
and circulation of expression is to an Indigenous communities’ political,
economic and cultural self-determination.  Though configured in a strik-
ingly different way than the United States’ intellectual property system,
the Hopi intellectual property system reflects policy choices the Hopi peo-
ple as a nation have made to integrate incentives for creators within the
overall design of its public sphere and creative economy, while ensuring its
collective longevity as a society.  Because these kinds of policy decisions
go directly to the heart of a nation’s political integrity, economic security,
and overall health and welfare, they directly implicate a Tribe’s inherent
sovereignty and self-determination.220  Just as the drafters of the United
States constitution found the power to grant (or deny) temporary owner-
ship rights over individuals’ expressions to be fundamental enough to in-
clude in the country’s founding documents,221  Indigenous communities
have — often since time immemorial — maintained and exercised their
fundamental powers to determine when and how expression should be
owned and circulated.  As I show in the following pages, the international

220 See Montana v. United States, 450 U.S. 544, 566 (1981) (explaining that feder-
ally recognized Indian Tribes maintain inherent sovereignty to regulate the con-
duct of individuals on Tribal lands.  That power extends even to non-members of a
Tribe residing on non-Tribally owned lands when their conduct “threatens or has
some direct effect on the political integrity, the economic security, or the health or
welfare of the tribe.”); Chilkat Indian Village v. Johnson, No. J84-024 Civ., Slip
Op. at 2-3, 13 (D. Alaska, Oct. 9, 1990) (holding that a Tribal ordinance restricting
the unauthorized purchase of “artifacts, clan crests, or other traditional artwork”
could be applied to a non-member under the Tribe’s “retained, inherent power”
per Montana.)
221 See U.S. COST., art. I, § 8, cl. 8.
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community, the Executive Branch, and Congress each have adopted poli-
cies deferring to Indigenous governments on matters involving the owner-
ship and use of their culture. Thus, following this trend, federal courts
should likewise defer to the policy judgments of sovereign Tribal govern-
ments in considering the extent to which the Copyright Act should apply
on Tribal lands.

The notion that creative expression is inseparably connected with
widely recognized principles of Indigenous sovereignty is found both in
international and domestic policy and law.  The United Nations Declara-
tion on the Rights of Indigenous Peoples (“UNDRIP”), adopted in 2007
with the support of 140 (now 144) nations, is perhaps the most complete
statement of this principle.222  The UNDRIP provides that:

Indigenous peoples have the right to maintain, control, protect and de-
velop their cultural heritage, traditional knowledge and traditional cul-
tural expressions, as well as the manifestations of their sciences,
technologies and culture, including human and genetic resources, seeds,
medicines, knowledge of the properties of fauna and flora, oral traditions,
literatures, designs, sports and traditional games and visual and perform-
ing arts.  They also have the right to maintain, control, protect and de-
velop their intellectual property over such cultural heritage, traditional
knowledge and traditional cultural expressions.

In conjunction with indigenous peoples, States shall take effective mea-
sures to recognize and protect the exercise of these rights.223

As the UNDRIP makes clear, Indigenous peoples have a fundamental
right to “maintain, control, protect and develop” all “manifestations of
their sciences, technologies and culture.”  The breadth of the creative ex-
pressions covered by this article is expansive, encompassing and exceeding
Copyright’s subject matter.224  And, in recognizing Indigenous peoples’
rights to control and protect both copyrightable and noncopyrightable
forms of culture, the UNDRIP does not create a distinction between
“traditional” and “contemporary” forms of expression.  Rather, Indige-
nous peoples, as a feature of their sovereignty, should have complete con-
trol over virtually any creative production happening within their
territories, whatever form or nature that creative production may take.

Also essential to this UNDRIP provision is the assertion that policy
judgements over what laws, principles and protocols will best maintain,

222 U.N. Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, U.N.
Doc. A/RES/61/295 (Sept. 13, 2007) (hereinafter UNDRIP)
223 UNDRIP arts. 31(1), (2). While the UNDRIP is not binding on signatory
states, the principles have begun to the force of customary international law in
some states.
224 See 17 U.S.C. § 102(a).  For example, as discussed in Part II.C, sports may not
be copyrightable, but they are declared to be within the ambit of Indigenous peo-
ple’s fundamental rights per the UNDRIP.
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control and protect Indigenous cultural expression are reserved for Indige-
nous communities to make, not for colonizing nations like the United
States to unilaterally impose. Colonizing states are, however, under a duty
to work with Indigenous peoples to “take effective measures to recognize
and protect” Indigenous peoples’ rights to govern these forms of expres-
sion within their legal systems.

As a United Nations declaration, the UNDRIP is not necessarily
binding on member states.   However, it does reflect “the commitment of
states to move in certain directions, abiding by certain principles.”225  Nu-
merous nations have adopted some or all of the UNDRIP into their do-
mestic law, either through constitutional provisions, legislative action or
judicial decisions; in fact, Canada, Australia and New Zealand have each
embarked on comprehensive efforts to incorporate the UNDRIP into
their national legal systems.226  This movement toward recognizing Indige-
nous peoples rights to regulate intellectual property on their own terms
has resulted in the recent adoption of sui generis protections for Indige-
nous traditional knowledge and cultural expressions by twenty-four coun-
tries — rather than requiring that Indigenous Peoples seek protection
exclusively under existing intellectual property regimes.227  Another sign
that UNDRIP’s principles have established global deference toward Indig-
enous people’s intellectual property rights is the World Intellectual Prop-
erty Organization’s decision to expedite three international legal
instruments for the protection of Indigenous peoples’ genetic resources,
traditional knowledge and traditional cultural expressions.228  After thir-

225 Declaration on the Rights of Indigenous Peoples: Frequently Asked Questions
at 2, United Nations Department of Economic and Social Affairs, https://
www.un.org/esa/socdev/unpfii/documents/faq_drips_en.pdf (last visited Aug. 3,
2020).
226 See U.N. DEP’T OF ECON. & SOC. AFFAIRS, IMPLEMENTING THE UNITED NA-

TIONS DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES, 4 STATE OF THE

WORLDS INDIGENOUS PEOPLES 9-16 (2019), https://social.un.org/unpfii/sowip-vol4-
web.pdf.
227 World Intell. Prop. Org., Compilation of Information on National and Re-
gional Sui Generis Regimes for the Intellectual Property Protection of Traditional
Knowledge and Traditional Cultural Expressions (May 7, 2020), https://
www.wipo.int/export/sites/www/tk/en/resources/pdf/compila-
tion_sui_generis_regimes.pdf?utm_source=WIPO+Newsletters&utm_campaign=3
f1afe4971-EMAIL_CAMPAIGN_2020_07_24_01_20&utm_medium=email&utm_
term=0_bcb3de19b4-3f1afe4971-256688297.
228 Report on the Intergovernmental Committee on Intellectual Property and Ge-
netic Resources, Traditional Knowledge and Folklore, Decision—Agena Item 20,
59th Series of Meetings, Assemblies of the Member States of WIPO (Sept.-Oct.
2019), https://www.wipo.int/export/sites/www/tk/en/igc/pdf/igc_mandate_2020-
2021.pdf (“The Committee will [during] 2020/2021, continue to expedite its work,
with the objective of finalizing an agreement on an international legal instru-
ment(s) . . . . relating to intellectual property which will ensure the balanced and
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teen years functioning as a guiding principle for the international commu-
nity, the Declaration has become a statement of growing global consensus
around the rights Indigenous peoples should have in their cultural expres-
sions viz a viz colonizing governments.

While it has not formally adopted UNDRIP as binding law, the
United States government’s statements of support, coupled with a growing
body of federal law reflecting UNDRIP principles, show that as a matter
of policy, the United States recognizes that the governance of Indigenous
culture should remain with Tribes.  Initially resistant to UNDRIP, the U.S.
Department of State formally announced in 2011 that “the United States
. . . proudly lends its support to the United Nations Declaration on the
Rights of Indigenous Peoples.”229  In doing so, it expressed support for the
“Declaration’s call to promote the development of a new and distinct in-
ternational concept of self-determination specific to indigenous peoples”
— one that is “consistent with the United States’ existing recognition of,
and relationship with, federally recognized tribes as political entities that
have inherent sovereign powers of self-governance.”230  In the view of the
State Department, the United States “supports, protects, and promotes
tribal governmental authority over a broad range of internal and territorial
affairs,” which includes “culture, religion, . . . information, . . . economic
activities . . . as well as ways and means for financing these autonomous
governmental functions.”231  Sovereign rights over “culture,” as the State
Department went on to explain, include “traditions and arts,” which are
among Indigenous peoples’ individual and collective rights that “need to
be protected, as reflected in multiple provisions of the Declaration.”232

While the State Department’s statement of support for the UNDRIP has
not yet resulted in an explicit implementation of the UNDRIP, it does
indicate that Executive Branch policy supports leaving decisions regarding
rights to Tribal culture and creative expression in the hands of Tribal sov-
ereigns and offering its support in the protection of those rights. 233

effective protection of genetic resources (GRs), traditional knowledge (TK) and
traditional cultural expressions (TCEs).”).
229 U.S. Dep’t of State, Announcement of U.S. Support for the United Nations
Declaration on the Rights of Indigenous Peoples, (Jan. 12, 2011), https://2009-
2017.state.gov/s/srgia/154553.htm.
230 Id.
231 Id.
232 Id.
233 See Isaac v. Sigman, No. 16-5345 (FLW) (DEA), 2017 WL 2267264 at *6
(D.N.J. May 24, 2017) (collecting cases where federal courts have refused to imply
a federal private right of action in UNDRIP).  Federal agencies that administer
intellectual property rights have certainly taken notice of the principles contained
in UNDRIP. See, e.g., Request for Information Related to Intellectual Property,
Genetic Resources and Associated Traditional Knowledge, U.S. PATENT AND

Electronic copy available at: https://ssrn.com/abstract=3736137



\\jciprod01\productn\C\CPY\67-3\CPY304.txt unknown Seq: 65 21-JUL-21 14:59

Should Copyright Apply on Tribal Lands? 465

The federal government’s support for UNDRIP’s intellectual prop-
erty principles is further reflected in recent federal laws recognizing Indig-
enous sovereignty over culture and cultural production, including the
Native American Graves Protection and Repatriation Act (NAGPRA),
the Indian Arts and Crafts Act (IACA), the National Historic Preserva-
tion Act (NHPA), and the Native American Languages Act (NALA).  In
perhaps its most striking recognition of Indigenous self-governance over
the ownership and circulation of culture, Congress passed the NAGPRA
in 1990, which requires the return of a Tribes’ cultural items held by feder-
ally funded institutions when the institution does not hold a proper right of
possession under Tribal law or other applicable law.234 Deference to Tribal
law in matters of local culture was central to NAGPRA’s repatriation
framework.  To make a successful claim for repatriation under NAGPRA,
a Tribe may show under its own laws and customs that it or one of its
members “owned or controlled” the cultural item in question.235  Further,
a museum or other institution seeking to defeat a Tribe’s repatriation
claim must prove that ownership of the cultural item was transferred “with
the voluntary consent of an individual or group with authority to alienate
such object . . . .”236  Thus, in articulating its defense, a museum would
likely need to rely on Tribal statutory, common, or customary law to deter-
mine who held the authority to alienate a cultural item eligible for repatri-
ation, and whether under Tribal law that individual actually transferred
ownership of the item away from the Tribe.237

TRADEMARK OFFICE (Mar. 23, 2016), https://www.uspto.gov/ip-policy/patent-pol-
icy/request-information-related-intellectual-property-genetic-resources-and (seek-
ing comment from the public on how, if at all, the UNDIP should inform the U.S.
position on the World Intellectual Property Organization treaties involving Tradi-
tional Knowledge); Press Release #04-09, USPTO Supports Greater Protection of
Traditional Knowledge and Folklore, U.S. PATENT AND TRADEMARK OFFICE

(Mar. 23, 2004), https://www.uspto.gov/about-us/news-updates/uspto-supports-
greater-protection-traditional-knowledge-and-folklore (explaining how the
USPTO advocated for greater protections for traditional knowledge and folklore
at the World Intellectual Property Organization in the years leading up to the pas-
sage of UNDRIP).
234 See Native American Graves Protection and Repatriation Act, 25 U.S.C.
§ 3001(3), 3005(a)(2),(5).  An ongoing scientific study of major benefit to the
United States may delay the return of the object; but it must ultimately be re-
turned no later than 90 days after the completion of the study. Id. § 3005(b).
235 Id. § 3005(a)(5)(B), (C) (articulating the ownership requirement for Tribes to
request repatriation of sacred objects and objects of cultural patrimony under
NAGPRA).
236 Id. § 3001(13); 43 C.F.R. 10.10(a)(2) (emphasis added).
237 25 U.S.C. § 3005(a)(5), (c). (requiring “sacred objects and objects of cultural
patrimony” to be “expeditiously returned,” unless, among other things, the federal
agency or museum can “prove that it has a right of possession to the objects.”).
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In addition to recognizing Tribes’ rights to govern cultural items, Con-
gress recognized through its passage of the Indian Arts and Crafts Act that
Tribal members, Tribal institutions and other qualifying individuals, should
have an intellectual property right in the use of words or symbols that
suggest an art, craft, or “Indian product” was made by an “Indian.”238

This truth-in-advertising law not only vests rights to use such indicators of
source in Tribal members, it also recognizes Tribes’ sovereignty over deter-
minations involving who may exercise this right.239  Congress has also
passed laws recognizing Tribes’ “inherent right . . . to take action on, and
give official status to, their Native American languages” and “to use the
Native American languages as a medium of instruction in all schools
funded by the Secretary of the Interior.”240 And finally, Congress has rec-
ognized Indigenous peoples’ rights to consultation when federal agencies
undertake projects on federal lands that affect historic properties of tradi-
tional religious and cultural significance to Native American tribes.241

As has become clear in both international and domestic policy, Indigenous
peoples have a right to “maintain, control, protect and develop” their cre-
ative expressions and culture as an inherent aspect of their sovereignty.
Such a right is to be “recognized and protected,” but not usurped, by colo-
nizing nations, so that Indigenous peoples can effectively govern
themselves.

B. Proposed Rule: Deference to Tribes on Applicability of the
Copyright Act

As a matter of federal policy and established international norms, In-
digenous sovereigns, not colonizing governments, should exercise ultimate
control over the ownership and circulation of creative expressions within
their territories.  While this principle is seemingly straightforward, imple-
menting it within the field of copyright law poses certain challenges, par-
ticularly given the federal government’s dominance in the field of
copyright law today and the uncertainty in the law surrounding the Tribal-
Federal relationship.  At one extreme, unilaterally imposing the Copyright
Act on Tribal lands would, as articulated by the UNDRIP, impermissibly

238 Indian Arts and Crafts Act, P.L. 101-5644, 104 Stat. 4662 (1990) (as amended);
25 U.S.C. § 305e(b) (creating a private right of action to enforce federal prohibi-
tions on “offer[ing] or display[ing] for sale or sell[ing] a good . . . in a manner that
falsely suggests it is Indian produced, an Indian product, or the product of a partic-
ular Indian or Indian tribe or Indian arts and crafts organization, resident within
the United States.”).
239 Id. § 305e(a) (defining Indian as both a member of a qualifying Indian Tribe,
and those who an Indian tribe certifies as “Indian”).
240 See Native American Languages Act of 1990, 25 U.S.C. § 2903.
241 See National Historic Preservation Act, 54 U.S.C. § 302706(a) (as amended).
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invade Tribes’ inherent sovereignty.  But the opposite extreme — com-
pletely eliminating federal protection for all works created on Tribal lands
— also makes little sense as it would potentially deprive Tribal members
(who are U.S. citizens) of a kind of valuable property right otherwise
available to other Americans.  The status of copyright on Tribal lands may
also have implications for those who aren’t members of the Tribe residing
off of tribal lands: if the Copyright Act were not enforceable on Tribal
lands, copyrightable works—made by Tribal members and non-members
alike—could be exploited there with impunity, unless Tribes protected
these works under principles of comity or their own intellectual property
frameworks.

To remedy this dilemma, the United States ideally should enter into
bi-lateral agreements with each Tribe establishing mutually agreed upon
protections for creative expressions.  This is how the United States has
historically engaged in negotiations with Tribes where both property rights
and sovereignty are at stake.242 Such agreements would allow Tribes and
the United States to determine how the Copyright Act would apply on
Tribal lands so as to avoid intrusion on Tribal sovereignty while potentially
providing opportunities for reciprocal federal recognition and enforce-
ment of Indigenous intellectual property laws off of Tribal lands.  Such
agreements already pervade Indigenous-settler relations in the United
States, beginning with treaties,243 and persisting now through government-
to-government agreements, such as Indian Self-Determination and Educa-
tion Assistance (ISDEAA) contracts.  These contracts allow Tribes to reg-
ulate and operate local schools, hospitals, and other institutions previously
regulated by the federal government, with the purpose of increasing Tribal
self-determination in areas critical to Tribal sovereignty.244  The end result

242 See Solem v. Bartlett, 465 U.S. 463 (1984) (describing how Congress and Tribes
negotiated surplus land acts during the allotment era with numerous Native Amer-
ican Tribes “on a reservation-by-reservation basis, with each surplus land act em-
ploying its own statutory language, the product of a unique set of tribal negotiation
and legislative compromise.”); McGirt v. Oklahoma, 140 S.Ct. 2452, 2460 (2020)
(describing “a series of treaties” through which “Congress not only ‘solemly guar-
antied’ the land but also ‘establish[ed] boundary lines’” forming the territory of
the Muscogee (Creek) Nation over which it exercised sovereignty).
243 Authority for entering into treaties with Indian Tribes is provided in the Con-
stitution.  See U.S. CONST., art. II, § 2, cl. 2.  The practice of entering into treaties
with Tribes was ended by the Act of Mar. 3, 1871, 25 U.S.C. § 71, however the
practice of entering into agreements with Tribes that have the same force as a
treaty continues. See Antoine v. Washington, 420 U.S. 194, 203-04 (1975) (stating
that the end of treaty making in 1871 “meant no more, however, than that after
1871 relations with Indians would be governed by Acts of Congress and not by
treaty . . . .  Once ratified by Act of Congress, the provisions of the agreement
become law, and like treaties, the supreme law of the land.”).
244 See 25 U.S.C. § 5301 et seq.
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would be a robust intellectual property framework that protects both In-
digenous and settler creative interests, while upholding the national intel-
lectual property policies of both the United States and sovereign Tribal
nations.

Establishing comprehensive intellectual property agreements be-
tween Tribes and the United States will likely take time and political will
to effectuate.245 Indeed, such agreements may not arise without a catalyz-
ing force.  At the same time, maintaining the current uncertainty regarding
intellectual property rights on Tribal lands in the absence of such a com-
prehensive agreement may continue to stifle Tribal creativity.  Therefore,
until such time as these agreements are entered into by Tribes and ratified
by Congress, I argue that a set of default rules should be employed by
courts.  These default rules should (1) account for the diverse creators and
forms of creativity happening on Tribal lands, (2) ensure Tribes have the
right to exercise their sovereignty in the domain of creative expression,
while (3) incentivizing the United States and Tribes to negotiate when
their interests in the governance of creative expressions on Tribal lands
diverge.  I propose that, unless an agreement between a Tribe and the
United States provides otherwise, the Copyright Act should apply on Tribal
lands only to those copyrightable works that are not already regulated by
Tribal sovereigns.

This proposed default rule can be defended in a number of ways.246

First, giving primacy to Tribal intellectual property laws and policies over
federal copyright law allows Tribes to make their own determinations
about how best to balance distribution of ownership interests in intellec-
tual properties against the principles and structures undergirding their
public spheres.  As discussed, many Tribes already have regulatory
frameworks in place that differentiate between creativity meant to circu-

245 Certainly, delegating the tasks of negotiation to a competent agency exper-
ienced in Tribal consultation, such as the Bureau of Indian Affairs, may help ad-
vance this process.  Assembling Tribal coalitions who have similar intellectual
property structures and interests to be recognized by the United States would
likely also aid in the process.  Fortunately, significant work has been done to iden-
tify common packages of rights Tribes might already maintain. See Local Contexts,
GROUNDING INDIGENOUS RIGHTS, https://localcontexts.org/about/about-local-con-
texts (last visited Apr. 26, 2021) (providing a series of traditional cultural labels
representing rights frameworks already in use within Indigenous legal systems
around the world).
246 Several scholars have called for Tribal laws to govern uses of creative work.
See, e.g., Rebecca Tsosie Reclaiming Native Stories: An Essay on Cultural Appro-
priation and Cultural Rights, 34 ARIZ. ST. L.J. 229 (2002); Angela Riley, Straight
Stealing: Towards an Indigeonous System of Cultural Property Protection, 80
WASH. L. REV. 69, 101 (2005). This default rule attempts to build on these schol-
ars’ proposals by providing a guideline for when Tribal law should take primacy in
the regulation of Indigenous creativity.
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late freely within the global creative economy and creativity that should
circulate only according to Tribal laws, principles, and protocols.247  Af-
fording deference to Tribes when they have already established their own
policies, regulations, restrictions, or ownership structures regarding crea-
tive expression upholds federal policies and international norms favoring
Indigenous self-determination in matters of cultural stewardship and
production.

Second, establishing an “opt-out” framework in which Tribal law and
policy determines the reach of the Copyright Act on Tribal lands sets a
bright-line standard for when copyright law should regulate creativity oc-
curring on Tribal lands.  The currently inconsistent circuit court tests out-
lined in Part I, which attempt to divine a given federal law’s impacts on
Tribal sovereignty based on a foreign judge’s understanding of it, are arbi-
trary at best, leaving Tribal authors, artists and other creators guessing
about what intellectual property rights they might hold.  Indeed, these
tests re-entrench settler-colonial power over Indigenous peoples by usurp-
ing their prerogatives on what is or is not an intrusion on their sovereignty.

The approach proposed here presumes that federal copyright law will
always interfere with Tribal sovereignty and self-determination whenever
it conflicts with an established Tribal law or policy.  Federal courts would
simply need to inquire whether Tribal law or policy already regulates a
particular creative subject matter.  If the Tribe has spoken as to the protec-
tion of a particular kind of creativity legislatively, via common-law, or
through established Tribal protocols and norms, that creativity will be ex-
empt from the application of the Copyright Act on Tribal lands. Thus, by
tethering Tribes’ own positive enactments (or lack thereof) to the status of
federal copyright, I argue that Tribal self-determination in the area of in-
tellectual property will be encouraged.

Of course the reality is that not all tribes have adopted comprehen-
sive intellectual property policies governing ownership and circulation of
every kind of creative expression on Tribal lands, though many are actively

247 While Tribes have begun to codify these, see Dalindyebo Bafana Shabalala,
Intellectual Property and Native American Tribal Codes, 51 AKRON L. REV. 1125,
1140 (2017) (finding that only nine of the 100 tribes in an online survey of Tribal
codes had provisions mentioning or related to intellectual property), many Tribes
already regulate Tribal culture to some degree, whether through costmary law or
through governmental mechanisms. See Angela Riley, Straight Stealing: Towards
and Indigenous System of Cultural Property Protection, 80 WASH. L. REV. 69, 101
(2005) (finding that sixty-two of 192 tribes with websites indicated they maintain
programs dedicated to preservation of cultural resources).  While publicly availa-
ble data on the number of Tribes who maintain customs regarding intellectual
property is sparce, anecdotally speaking, I have yet to encounter a Tribe that does
not have some form of law, protocol or custom governing the circulation of cul-
ture, including song, dance, ceremonial expressions, or traditional knowledge.
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developing policy in this area.248  As the development of Tribal intellec-
tual property policy is happening, Tribal members, businesses, institutions,
and Tribal government entities creating copyrightable material for distri-
bution within the global information economy should still be able to rely
on the Copyright Act for access to markets, leverage in negotiating trans-
actions, and for protections the Act offers against unauthorized appropria-
tions.  Thus, where Tribes have not yet determined their own intellectual
property policies, the default rule provides that those creative works which
Tribal sovereigns do not yet regulate would be eligible for protections the
Copyright Act affords, unless and until the Tribe affirmatively determines
otherwise.

I acknowledge that the “opt-out” framework I propose may still inter-
fere with Tribal sovereignty, and that an “opt-in” framework — where
Tribes must affirmatively adopt copyright before it would be efficacious on
Tribal lands — would lessen the risk that Tribal autonomy might be
usurped by the United States.   However, the “opt-out” framework would
lessen the possibility that Tribal authors would be left without any rights to
their creations if their Tribal government has not yet developed their own
intellectual property protections or negotiated a bi-lateral agreement ex-
tending copyright onto Tribal lands or tribal intellectual property laws off
Tribal lands.  Given the complexity of creating intellectual property sys-
tems and negotiating bi-lateral agreements, Tribes and their members
could experience an intellectual property vacuum, leaving works created
on Tribal lands vulnerable to exploitation both on and off Tribal lands if an
opt-in framework were employed.  Thus, an “opt-out” rule is preferable.

Finally, this framework provides a territorial approach to copyright
law that will hopefully bring at least some clarity and stability for Tribal
creators regarding the rights they have in their work.  When Tribal cre-
ators want their work to be protected under Tribal law, they can choose to
create on Tribal lands knowing their work is so protected.  Likewise, if a
Tribal member wants to take advantage of federal copyright law, they may
ask their Tribal legislative body to allow copyright to apply to their partic-
ular kind of work, or alternatively, they may travel off Tribal lands to cre-
ate. Indeed, Tribes might attract certain creatives or creative industries to
Tribal lands by establishing favorable copyright policies.

Of course, taking a territory-based approach to copyright policy may
not be convenient for some Tribal members. For one, many Indigenous
creators do not live or create on Tribal lands.  Tribal members who live off
Tribal lands make up 78% of those who self-identify as American Indian

248 Id.
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and Alaska Native in the United States.249 While Tribes generally have
jurisdiction over their membership and territory,250 Tribal members who
are not on Tribal lands are generally subject to State or Federal regulation
just as any other American citizen would be (except, perhaps, in their ex-
ercise of certain treaty rights or special rights under federal statutes).251

Thus, Indigenous peoples creating work off-reservation likely would not
benefit from the particular mix of copyright and tribal intellectual prop-
erty laws Tribes might set under this proposed framework.252 This same
problem would also prevent Native Hawai’ian, State-recognized and un-
recognized Indigenous groups who are not able to exercise territorial sov-
ereignty from being able to take advantage of this default rule.  But, at
least some place would exist where Tribal laws, protocols and norms gov-
ern a federally-recognized Tribe’s creativity, whereas the current status
and enforceability of Tribal intellectual property laws everywhere in the
country is uncertain.  Additional legislation is clearly needed to restore the
sovereign rights of non-federally recognized Indigenous peoples so they
may also govern their members’ creativity.

1. Examples Applying the Proposed Default Rule

At the beginning of this article, I provided four current examples of
uncertainty arising out of federal copyright law’s silence regarding Tribes.
To illustrate how the proposed default rule would help remedy this uncer-
tainty, I discuss the application of the default rule to each scenario in turn.
These examples also provide important entrypoints for addressing poten-
tial criticisms of the default rule.

The first example asked, what if an artist has an ownership interest in
a creative work — perhaps a traditional clan symbol, design motif, or cul-
tural product — under Tribal law, but U.S. Copyright law provides con-

249 See TINA NORRIS, PAULA L. VINES, AND ELIZABETH M. HOEFFEL, THE

AMERICAN INDIAN AND ALASKA NATIVE POPULATION: 2010, at 12 (Jan. 2012),
https://www.census.gov/prod/cen2010/briefs/c2010br-10.pdf.
250 Montana v. United States, 450 U.S. 544, 564 (1981) (noting the long history of
Supreme Court precedent recognizing Tribes’ inherent sovereignty over their
members and their territory).
251 See Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-149 (1973) (“Absent
express federal law to the contrary, Indians going beyond reservation boundaries
have generally been held subject to non-discriminatory state law otherwise appli-
cable to all citizens of the State.”); 1 COHEN’S HANDBOOK OF FEDERAL INDIAN

LAW § 7.02 [1][c] (noting that Tribal jurisdiction may extend off Tribal lands to
matters such as the exercise of off-reservation treaty rights; membership, inheri-
tance and other internal affairs; and ownership of Tribal property).
252 This may be yet another incentive for Tribes to enter into bi-lateral agreements
with the United States.  Such an agreement could extend Tribal intellectual prop-
erty protections to off-reservation Tribal members.
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flicting rights or relegates the work to the public domain?  Does the
Copyright Act preempt the artist’s rights under Tribal law?  As discussed
in Part II, some kinds of tribal creativity are owned under laws and princi-
ples that differ substantially in scope from the Copyright Act.  Some
Tribes accord rights to designs, motifs, or story narratives that might be
considered scènes à faire within the U.S. copyright system and are there-
fore not copyrightable. Other Tribes restrict the rights available to owners
of Tribal creativity, including restrictions on distribution via commercial
sale or restrictions on the forms a derivative work can take. Some Tribes
allow for perpetual ownership of creative work, where the Copyright Act
limits the duration to a finite period of time.253  If the Copyright Act were
to apply on Tribal lands, federal rights may very well displace local tribal
law where the two conflict.254

Applying the default rule, we would look to Tribal law to determine
whether the kind of creativity at issue is already subject to regulation by
the Tribal sovereign.  If the Tribe has established its own ownership frame-
work that accords special rights to a type of creative work or imposed
restrictions on its circulation or use, copyright law would not attach to that
work and the creator’s interest would be governed exclusively by Tribal
law.  However, if the Tribe has set no policy governing the kind of creativ-
ity at issue, and does not grant rights to own, use or circulate it, copyright
would apply by default, absent an agreement between the Tribe and the
United States to the contrary.

The second example involved a tourist who travels to Tribal lands and
secretly takes iPhone videos of culturally sensitive ceremonies without
permission from the performers, and then circulates those videos through
social media.  Presumably both the Copyright Act and Tribal law would be
aligned in such situations: if the Copyright Act were applied unilaterally
on Tribal lands, the tourist might be subject to liability under the Copy-
right Act’s anti-bootlegging statute for their copying and distribution of
the Tribal members’ musical performance.255  However, if the Copyright
Act did not apply on Tribal lands, a potential remedy would need to arise
from Tribal law, which might provide a more nuanced set of rights protect-

253 For example, copyright typically subsists in works authored by a single individ-
ual for the life of the author plus seventy years following the author’s death. See
17 U.S.C. § 301(a).
254 See id. (stating that “all legal or equitable rights that are equivalent to any of
the exclusive rights within the general scope of copyright . . . that are fixed in a
tangible medium of expression and come within the subject matter of copyright . . .
are governed exclusively by this title.” [emphasis added]).
255 See id. § 1101(a)(1) (making those who record “sounds and images of a live
musical performance in a copy or phonorecord,” or who reproduce it, transmit it to
the public, or distribute it, without consent of a performer subject to federal reme-
dies for copyright infringement).
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ing this kind of expression.256  The proposed default rule would make lia-
bility for surreptitious recording of a performance like this subject to
applicable Tribal laws first; and if no such laws existed, the federal bootleg-
ging statute would provide a useful backstop or would apply where a Tribe
had no regulatory jurisdiction over a non-member.

The third example involved cases of copyright infringement by Tribal
members on Tribal lands.  The example of rock bands playing covers of
copyright-protected songs without permission is just one of many potential
situations where off-reservation creativity may be appropriated by Indige-
nous peoples today.  Other examples might include Tribal-member hip-
hop producers sampling tracks without permission, or Tribal retailers cop-
ying copyrightable fashion designs without permission. The fourth exam-
ple, Tribes performing the original ceremonial songs and dances of other
Tribes without their permission, likewise raises the question of who should
remedy cultural appropriations occurring on Tribal lands.  Applying copy-
right unilaterally on Tribal lands would mean Tribal members using the
copyrighted works of others without authorization might be subject to suit
for copyright infringements just like any other American.  Not applying
the Copyright Act on Tribal lands, on the other hand, would leave all
copyrightable works circulating onto Tribal lands potentially vulnerable to
unauthorized exploitation.

The proposed default rule would allow for enforcement of federal
copyright rights on Tribal lands only where a Tribe has not established its
own copyright enforcement policies and remedial mechanisms.  Admit-
tedly, this default rule may not be satisfying for some as Tribes could de-
velop remedial rights or standards different from the copyright
infringement framework established under U.S. copyright law.  It is worth
pausing, though, to point out that the Copyright Act’s particular remedies,
and limitations on those remedies, reflect policy choices made by Congress
and by the ratifiers of the United States Constitution — not by Tribal Na-
tions and their founders.  As discussed earlier, Tribal sovereigns, as mas-
ters of their own public spheres, must have the right to establish their own
policies determining under what conditions the use of others’ creative ex-
pressions will result in financial liability or criminal penalties.  Imposing
intellectual property policy choices on Tribes, especially policies as con-
tested as the United States’ civil and criminal penalties for copyright in-

256 Hopi Tribal law, for example, provides a cultural property right, vesting in the
Hopi People, in any recording of “esoteric ritual, ceremonial, and religious knowl-
edge.” Hopi Tribal Council, Resolution H-70-94 (1994).  Presumably that right
could be exercised by any Hopi person in a claim for misappropriation against the
recordists, not just the performer(s).
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fringement,257 deprives Tribes of their sovereign right to establish their
own balance between making expression accessible and incentivizing the
production of new work, both on and off Tribal lands.

Equally important is the right of Tribes as sovereign nations to deter-
mine, through diplomatic dialogue, whether they will harmonize their in-
tellectual property systems with those of other nations, or face the
potential costs of being excluded from now entrenched global intellectual
property norms.258  It may very well be that an Indigenous nation may
desire to make copyrighted expressions freely available for appropriation
for a period of time to jumpstart their creative economies, educational
institutions, or government agencies after centuries of colonization de-
prived them of the ability to cultivate and maintain their own intellectual
resources.259  Or perhaps a particular Tribe might decide to join the Berne
Convention for the Protection of Literary and Artistic Works and adopt its
copyright structure so as to receive reciprocal protections for their mem-
bers’ creative works.260  Allowing Tribes this prerogative would not neces-
sarily lead to immediate indulgence in widespread piracy: one must keep
in mind that Tribes have for centuries been the victims of appropriating
settlers who pirated, and in some cases continue to pirate, Indigenous cre-
ative expressions, traditional knowledges, and genetic resources in deroga-

257 See generally LAWRENCE LESSIG, FREE CULTURE: HOW BIG MEDIA USES

TECHNOLOGY AND THE LAW TO LOCK DOWN CULTURE AND CONTROL CREATIV-

ITY (2004).
258 The United States is just one example of a nation that initially resisted adopt-
ing global copyright norms out of resistance to some of the policy choices espoused
by other countries, namely, the removal of formal requirements to obtain copy-
right protection. See Berne Convention Implementation Act of 1988 §§ 7-9, P.L.
100-568, 102 Stat. 2853 (eliminating the requirements for notice, deposit, and regis-
tration as conditions for copyright protection.)
259 See Anupam Chander & Madhavi Sunder, The Romance of the Public Do-
main, 92 CAL. L. REV. 1331, 1346-54 (2004) (discussing how a robust public do-
main in the developing countries of the East containing Western nations’
intellectual properties historically acted as a counterbalance to Western nations’
appropriation of traditional knowledge from these countries.)
260 Berne Convention for the Protection of Literary and Artistic Works, 25 U.S.T.
1341, 1161 U.N.T.S. 3 (July 24, 1971) (as amended).  Some might argue that Tribes
engaging in diplomatic relations with other nations runs counter to the U.S. Su-
preme Court’s conclusion in Cherokee Nation v. Georgia, that Tribes effectively
lost their right to engage in foreign relations through colonization. See Cherokee
Nation v. Georgia, 30 U.S. 1, 17-18 (1831) (“[Tribes] and their country are consid-
ered by foreign nations, as well as by ourselves, as being so completely under the
sovereignty and dominion of the United States, that any attempt to acquire their
lands, or to form a political connexion with them, would be considered by all as an
invasion of our territory, and an act of hostility.”)  Whether such a conclusion
would bar a Tribe from acceding to a multi-lateral intellectual property treaty is
beyond the scope of this paper.
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tion of Tribal laws, principles and protocols.261  Rather than dictating what
Tribal intellectual property policy should look like, the proposed default
rule incentivizes Tribes to incubate and develop an intellectual property
infrastructure of their own that will best support their particular values
and policy choices regarding creative ownership and the circulation of ex-
pression.  Such policy development will likely be most effective if done in
partnership with the United States and international organizations tasked
with developing global intellectual property mechanisms.

Some might persuasively argue that allowing Tribes to set their own
copyright policies risks creating an unduly complex patchwork of intellec-
tual property rights within the United States, which would militate against
inclusion of Tribal artists and other creators in the global creative econ-
omy.  Eliminating inconsistency and increasing certainty across a nation-
wide copyright system was certainly one of the central arguments
advanced in favor of the recently passed Classics Protection and Access
Act (“CPAA”) in 2018.262  The law made pre-1972 sound recordings, ini-
tially only protectable through a hodgepodge of state laws, eligible for fed-
eral copyright remedies.263  But while the CPAA certainly demonstrated
Congress’s support of national uniformity in copyright law, unfortunately,
no balancing of Tribal interests was involved in that legislation.264  As dis-
cussed in Part I, outside of the copyright arena, consistency and uniformity
in national regulatory schemes like the Occupational Safety and Health
Act, the Fair Labor Standards Act, the Age Discrimination in Employ-
ment Act, Safe Drinking Water Act and the National Labor Relations
Act, have at times been prioritized while in others they have taken a back
seat to concerns over upholding Tribal sovereignty, often producing une-

261 See generally Angela R. Riley & Kristen A. Carpenter, Owning Red: Toward a
Theory of Indian (Cultural) Appropriation, 94 TEX. L. REV. 859 (2016).
262 Pub. L. No. 115-264, tit. II, 132 Stat. 3728 (2018); see UNITED STATES COPY-

RIGHT OFF., FEDERAL COPYRIGHT PROTECTION FOR PRE-1972 SOUND RECORD-

INGS 82-83, 85-86 (2011) (discussing how the majority of respondents in a copyright
office study mentioned the “importance of certainty and consistency as policy lode-
stars” in determining whether to bring pre-1972 sound recordings under federal
law, and noting that user groups preferred uniform laws while recording industry
groups preferred the status quo of individual state protections).
263 PETER JASZI, PROTECTION FOR PRE-1972 SOUND RECORDINGS UNDER STATE

LAW AND ITS IMPACT ON USE BY NONPROFIT INSTITUTIONS: A 10-STATE ANALY-

SIS 23-101 (2009).
264 See Noncommercial Use of Pre-1972 Sound Recordings That Are Not Being
Commercially Exploited, 84 Fed Reg. 14242, 14249 (Apr. 9, 2019) (explaining that
“prohibiting the use of Pre-1972 Sound Recordings of American Indian and
Alaska Native tribes” or other special treatment of works created on Tribal lands
was beyond the Copyright Office’s regulatory authority established in the Classics
Protection and Access Act, since the Act made no explicit mention of Tribes
within its framework.)
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ven application of national regulatory laws in Indian Country.265  The
Ninth Circuit, for example, under the Tuscarora-Coeur d’Alene framework
has held that the Fair Labor Standards Act is in some situations enforcea-
ble on the lands of certain Tribes, while on the lands of others it might not
be, depending on how much the Act invaded Tribal self-governance.266

As each Tribe is a different nation with different policy priorities and rela-
tionships with the United States, it should be expected that United States
copyright law should be applied in distinct ways within their territories.

2. How Judges Might Apply the Proposed Default Rule

Whether a Tribe should or should not be subject to the Copyright Act
and other generally applicable federal laws should be a question of law
certified to tribal sovereigns rather than an ad hoc question of fact to be
adjudicated by a foreign federal judge.  When the question of the Copy-
right Act’s applicability is raised in litigation, the initial inquiry a federal
court should make is whether the relevant Tribal Nation has already exer-
cised its sovereignty over the particular domain of creative expression.  If
so, the court would further inquire whether that exercise of sovereignty
would be disrupted by the imposition of the federal copyright law within
the same field.  If a Tribe has already adopted the Copyright Act as its own
law governing creative expression on Tribal lands, the application of Copy-
right within its territory is straightforward.  Conversely, if the Tribe has
completely rejected the application of the federal Copyright Act by legis-
lation or by treaty, the question is likewise answered.  Where Tribes have
only legislated over particular forms of creativity,267 and where the Copy-

265 See Part I supra. The need to maintain a comprehensive national scheme for
protecting the healthy environment of both Tribal and non-Tribal members has
specifically provided support for imposing the Safe Drinking Water Act on Tribal
lands, though in that case, the application of the national regulatory framework
was supported by the relevant Tribal sovereign. See Phillips Petroleum v. United
States Env’tal Agency, 803 F.2d 545 (10th Cir. 1986).
266 In Snyder v. Navajo Nation, the court denied the application of the FLSA to
wage policies set by the Navajo government for its police force.  But, in Solis v.
Matheson, the same Circuit upheld the FLSA as applied to wage policies set by a
Tribal smoke shop employer.
267 See, e.g., Human and Cultural Research Code of 2009, Colorado River Indian
Tribes Tribal Council Ordinance 09-04 (as amended).

Section 1-601. Ownership of Property.
(a) CRIT shall retain all ownership, property, trademark, copyright, and
other rights to cultural, linguistic, and historic information that is not the
intellectual property of Researcher. Non-CRIT employee participants or
researchers or both in the research shall sign a Work-for-Hire Agreement
for research projects that are designated as property of CRIT. . . .
(c) Individuals on whom research will be conducted have the right to the
information and intellectual property that is provided to Researcher. . . .
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right Act would plainly interfere with that legislation, Tribal law should
prevail.  Importantly, in some cases, Tribal laws governing the domain of
creative expression or cultural production have not yet been codified —
the ownership principles and norms for circulating creativity or the reme-
dies made available within the Tribal governmental structure may not be
codified or otherwise publicly available, even though they may be widely
known within the community. In such cases, a federal court would need to
certify a question to the relevant Tribal adjudicative or regulatory body,
typically a Tribal court, seeking a determination as to whether federal cop-
yright would interfere with the Tribe’s sovereignty within the given crea-
tive domain.

Take, for example, a work of authorship made by a researcher and a
Tribal member in the course of performing cultural research within the
Colorado River Indian Tribes (“CRIT”) reservation, located in the pre-
sent-day border region between California and Arizona.  The CRIT
Human and Cultural Research Code recognizes copyright and other intel-
lectual property interests in certain “cultural, linguistic, and historic infor-
mation” generated in the course of conducting research, and requires
researchers to enter into work-made-for-hire agreements with the Tribe
recognizing the Tribe’s exclusive interest in the information.268  A court
should have little difficulty recognizing a federal copyright in a sound re-
cording, literary work, choreographic work, or other work created in the
course of research conducted on Tribal lands as the Tribe has expressly
permitted copyright to govern this aspect of Tribal creativity.  However,
that does not necessarily mean copyright would govern Tribal creative ex-
pressions not produced in the course of research.  (Doing so would likely
relegate many Tribal creative works to the public domain if they are, for
example, not fixed in a tangible medium of expression or are older than
the duration of copyright presently allows.269)  As nothing in the code dis-
cusses the status of non-research-related copyrightable works, questions

Section 1-701. Copyrighted Works.
(a) Use of CRIT’s copyrighted works such as literary works, musical
works including any accompanying words, dramatic works including any
accompanying music, pantomimes choreographic, pictorial, graphic, au-
diovisual, architectural, motion pictures and sculptural works and sound
recordings shall be granted on a case by case basis.
(b) CRIT may permit use of its copyrighted works for the following pur-
poses: criticism, comment, news reporting, teaching, including multiple
copies for classroom use, scholarship, or research.

268 Id. § 1-103 (applying the Code to “all research done within the boundaries of
the Reservation”); 1-601(a) (discussing the ownership of copyrightable cultural lin-
guistic and historic information not owned by the researcher and requiring the
work-made-for-hire agreement for non-CRIT-employees.).
269 17 U.S.C. § 102(a); §§ 302-304.
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about those would likely need to be certified to the relevant tribal high
court or another appropriate branch of the Tribal government for
determination.

In contrast to the CRIT Research Code’s adoption of copyright in
certain creative domains, the Pascua Yaqui Tribe established in 2008 a sui
generis Tribal right to “traditional Indigenous intellectual property.”  This
right differs in significant ways from the Copyright Act.  The Code defines
the subject matter of this form of intangible property as “indigenous cul-
tural information, knowledge, uses, and practices unique to the Tribe’s
ways of life maintained and established over tribal homelands and aborigi-
nal areas since time immemorial.”270  Given that the Copyright Act does
not extend “to any idea, procedure, process, system, method of operation,
concept, principle, or discovery,” and that its coverage is limited in dura-
tion, the Tribal law affords rights to a much wider scope of works than
federal copyright would protect.271  Indeed, copyright might relegate to
the public domain some works that the Tribal law protects.

Further, the kinds of unauthorized activities the Research Code pro-
hibits also diverge significantly from the federal copyright act. The Tribe
prohibits “alter[ing] . . . remov[ing], or desecrate[ing],” “inventory, collec-
tion, research, or filming related to any . . . . traditional indigenous intel-
lectual property,” as well as “sell[ing], purchas[ing], exchang[ing],
transport[ing], receiv[ing], or possess[ing]” intellectual properties obtained

270 8 Pascua Yaqui Tribal Code (PYTC) § 7-1-40(A)(13).  The Tribe provides a
nonexhaustive list of such intellectual properties including:

(a) Knowledge of remembered histories and traditions; (b) Details of cul-
tural landscapes and particularly sites of cultural significance; (c) Records
of contemporary events of historical and cultural significance; (d) Sacred
property (images, sounds, knowledge, material, culture or anything that is
deemed sacred by the community); (e) Knowledge of current use, previ-
ous use, and/or potential use of plant and animal species, soils, minerals,
objects; (f) Knowledge of preparation, processing, or storage of useful
species; (g) Knowledge of formulations involving more than one ingredi-
ent; (h) Knowledge of individual species (planting methods, care for, se-
lection criteria, etc.); (i) Knowledge of ecosystem conservation (methods
of protecting or preserving a resource); (j) Biogenetic resources that orig-
inate (or originated) on indigenous lands and territories; (k) Tissues, cells,
biogenetic molecules including DNA, RNA, and proteins, and all other
substances originating in the bodies of Tribal members, in addition to ge-
netic and other information derived therefrom; (l) Cultural property
(images, sounds, crafts, art, symbols, motifs, names, performances); . . .
(m) Knowledge of systems of taxonomy of plants, animals, and insects[;]
(n) Knowledge of the Hiaki language.

Id. While some of these might fall within the scope of federal trademark, patent, or
common-law trade secret protection, presumably many would not qualify for any
of the current forms of federal intellectual property protection.
271 17 U.S.C. §§ 102(b); 302-304.
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in violation of the Code.272  The Copyright Act, on the other hand, only
prohibits unauthorized reproduction, distribution, public performance and
display, streaming, and the derivation of new works, and has carve outs for
fair uses (including parodies) and other uses that support American public
policy, but which are not found in the Pascua Yaqui Tribal Code.273  Given
the strong divergence between Pascua Yaqui law and federal law in this
area, the proposed default rule would uphold the Pascua Yaqui intellectual
property code’s governance over any potentially copyrightable material
that falls within the scope of the Code, and exclude the protections, limita-
tions and remedies afforded by the federal Copyright Act.  As the Tribe
has not addressed the status of non-traditional intellectual properties in its
Code, but may provide other common-law or customary law protections,
determining the status of these other kinds of copyrightable works would
likely need to be determined through certification to the Tribe’s high court
or other governing body.

In cases where Tribal intellectual property rights are ambiguous, in-
cluding cases where a legislative code is silent on the matter, certification
to the Tribal sovereign is necessary.  Certifying questions to Tribal sover-
eigns regarding the scope of copyright on their lands allows for the kind of
“respect for Tribal sovereignty” the federal circuit courts of appeals have
indicated they are committed to uphold, while better aligning existing cir-
cuit court doctrines with current domestic and international policy favor-
ing Indigenous self-governance over creative expression.274  Indeed, such
a procedure has been common for federal courts deciding cases involving
pre-1972 sound recordings, where for decades these courts have certified
questions about the scope and limitations of common-law copyrights to
state high courts.275  Why should Tribes be treated any differently in mat-
ters of Tribal law?  Indeed, affording this respect to Tribal law and policy

272 PYCE § 7-1-200(E), (F).
273 17 U.S.C. § 106(a); § 107.
274 Dobbs v. Anthem Blue Cross & Blue Shield, 600 F.3d 1275, 1283 (10th Cir.
2010); see also Snyder v. Navaho Nation, 382 F,3d 892, 895 (9th Cir. 2004)
(preventing the application of federal law when “the immediate ramifications of
the conduct are felt primarily within the reservation by members of the tribe and
where self-government is clearly implicated.”).
275 See, e.g. Flo & Eddie, Inc. v. Sirius XM Radio, 821 F.3d 265, 271 (2d Cir. 2016)
(certifying a question of whether a public performance right existed at common
law to the New York State Court of Appeals after the court determined that no
conclusive authorities on the matter existed); Flo & Eddie, Inc. v. Sirius XM Ra-
dio, Inc., 827 F.3d 1016, 1024 (11th Cir. 2016) (certifying a question of whether
common law copyright extends to pre-1972 sound recordings made in Florida, and
if so whether there is a public performance or reproduction right, as no authorities
existed that would resolve the questions).
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would appear to be consistent with current federal policy and international
standards advocating for government-to-government relations with Tribes.

C. Inter-National Circulation of Expression

Still unresolved is the challenge of protecting Indigenous works pro-
tected only by Tribal law when they circulate off Tribal lands.  The pro-
posed default rule, even if adopted by federal courts, would not
necessarily resolve this complex jurisdictional issue.

Tribes may in some cases exercise their inherent regulatory jurisdic-
tion over non-Tribal members.  For example, when non-Tribal-members
enter a reservation comprised of Tribal-member owned land or land held
in trust for the Tribe by the federal government, Tribes may generally as-
sert regulatory authority over those non-members. 276  This authority
would presumably include any regulations governing the use of creative
expressions owned or otherwise restricted by the Tribe and its members.
Additionally, when non-Tribal-members enter land owned by other non-
members within a Tribe’s reservation, the Tribe may regulate their activi-
ties when (1) the non-member enters consensual relations (commercial
dealings, contracts, leases, or other arrangements) with the Tribe or its
members, or (2) when the non-member’s conduct “threatens or has some
direct effect on the political integrity, the economic security, or the health
or welfare of the tribe.”277  At least one federal court has allowed enforce-
ment of a Tribal cultural property law against a non-Tribal-member, which
prohibited the purchase or sale of “clan crests, or other traditional Indian
art work” on Tribal lands without authorization from the Tribal govern-
ment.278  The court reasoned that the non-Tribal-member’s actions in the
domain of Tribal culture “would constitute conduct that would have some
direct effect on the welfare of the tribe.”279  Presumably other similar Tri-
bal intellectual or cultural property laws may also be enforceable against
non-members.

276 See Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982) (recognizing
the inherent power of Indian Tribes to regulate the activities of non-members on
Tribally controlled lands, and also to condition non-member entry onto Tribally
controlled lands on their compliance with Tribal law), but see Nevada v. Hicks, 533
U.S. 353, 359-60 (2001) (stating in dicta that the general rule of Montana, divesting
Tribes of regulatory jurisdiction over non-members on non-Tribally owned land,
might apply in some cases also to tribally controlled lands.  The Court, however,
agreed to limit the holding to “the question of state officers enforcing state law” on
Tribally controlled land, id. at 358 n.2.).
277 Montana v. United States, 450 U.S. 544, 565-66 (1981).
278 Chilkat Indian Village v. Johnson, No. J84-024 Civ., Slip Op. at 2-3 (D. Alaska,
Oct. 9, 1990).
279 Id. at 14.
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But are Tribal intellectual property laws enforceable against those
who never enter Tribal lands?  Would those who purchase an Indigenous
artwork from an art dealer off reservation, or who copy an Indigenous
literary work off of a social media platform and then reproduce it or ma-
nipulate it in their own social media creations be subject to Tribal law?
The answer is generally no. Tribal laws are not enforceable against non-
members located off Tribal lands, absent federal legislation applying those
laws to them.  And yet, there are numerous examples of federal legislation
that does apply Tribal laws or policy preferences to non-Tribal-members
off of Tribal lands — particularly in the area of environmental law.  For
example, water quality standards set by Tribes can be enforceable against
non-members located upstream under a delegation of Congressional au-
thority to Tribes under the Clean Water Act.280

Bilateral agreements made between Tribal Nations and the United
States to enforce Tribal laws governing Indigenous creative expression off
Tribal lands would provide the most straightforward resolution to this
challenge.  Indeed, federal enforcement of such agreements would seem
quite reasonable against the backdrop of unfettered historical taking of
Indigenous cultural creativity from tribal lands since the commencement
of colonization.281  And, of course, the enforcement of Tribal intellectual
property laws against members of the public who misappropriate Tribal
creativity seems only fair if the American public desires the equal right to
protect its copyrightable works on Tribal lands.

An immediate objection some might have to such a framework is that
many Tribal laws do not comport with the limitations of the Intellectual
Property Clause of the United States Constitution.  While I leave this di-
lemma for future writing,  Congress need not be constrained by the limita-
tions of the Intellectual Property Clause when legislating over the
circulation of expression between Tribal members and the American pub-
lic.  Rather, protecting Indigenous cultural expression from misappropria-
tion beyond Tribal borders seems more germane to the Indian Commerce
Clause, or perhaps even Congress’s assumed duty of care toward Tribes
and their members.

The Constitution’s grant of power to Congress to regulate “commerce
. . . with the Indian tribes” may provide limited authority to grant rights to
expressions that enter a State from Tribal lands.282  As recent scholarship

280 See City of Albuquerque v. Browner, 97 F.3d 415 (10th Cir. 1996).
281 See Angela R. Riley & Kristen A. Carpenter, Owning Red: A Theory of Indian
(Cultural) Appropriation, 94 TEX. L. REV. 859, 869-91 (2017).
282 U.S. CONST. art. I, § 8, cl. 3.  In addition to the Indian Commerce Clause
power, the Supreme Court has recognized that Congress may in fact hold plenary
power over Tribal affairs. See Lone Wolf v. Hitchcock, 187 U.S. 553, 565 (1903)
(allowing the United States to convert one form of Tribal property to another
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has pointed out, the term “commerce” used in the Indian Commerce
Clause was likely understood expansively when originally ratified, to mean
not only “buying, selling, trading, exchanging, and gifting items,” but also
“diplomacy and politics.”283  At the time of ratification trade was, from
the settler point of view, the primary mode of engaging with and ulti-
mately securing the compliance of Tribes to achieve settler goals.284

Where the Intellectual Property Clause might not allow for the protection
of works not “fixed in a tangible medium of expression” for a duration
beyond “limited times,” the Indian Commerce Clause may allow Congress
to constrain the actions of those within the territorial boundaries of the
United States as a matter of diplomacy when they interfere with the intel-
lectual property rights and policies established by Tribal Nations — with
whom the United States is in a perpetual government-to-government
relationship.285

Using its Indian Commerce Clause power, Congress might, for exam-
ple, consider making the Copyright Act’s remedies available to creative
expressions protected by Tribal law, even if they might not otherwise fall

under the reasoning that “[p]lenary authority over the tribal relations of the Indi-
ans has been exercised by Congress from the beginning, and the power has always
been deemed a political one, not subject to be controlled by the judicial depart-
ment of the government.”).  Talton v. Mayes, 163 U.S. 376, 384 (1896)
(“[A]lthough possessed of these attributes of local self-government when exercis-
ing their tribal functions, all such rights are subject to the supreme legislative au-
thority of the United States.”); but see Worcester v. Georgia, 31 U.S. 515, 557
(1832) (“From the commencement of our government, congress has passed acts to
regulate trade and intercourse with the Indians; which treat them as nations, re-
spect their rights, and manifest a firm purpose to afford that protection which trea-
ties stipulate.  All these acts . . . manifestly consider the several Indian nations as
distinct political communities, having territorial boundaries, within which their au-
thority is exclusive . . . .”); see also Part I supra.
283 Gregory Ablavsky, Beyond the Indian Commerce Clause, 124 YALE L.J. 1012,
1029-30 (2015); but see Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2570-71
(2013) (Thomas, J., concurring) (holding that the Indian Commerce Clause grants
federal authority only over the narrow category of trade with Indian tribes).
284 Id.
285 The Indian Commerce Clause has at times been read expansively. See Cotton
Petroleum Corp v. New Mexico, 490 U.S. 163, 192 (1989) (viewing the Indian
Commerce Clause as granting “plenary power to legislate in the field of Indian
affairs” to Congress); see also United States v. Lara, 541 U.S. 193, 202 (2004)
(“Congress, with this Court’s approval, has interpreted the Constitution’s “ple-
nary” grants of power as authorizing it to enact legislation that both restricts and,
in turn, relaxes those restrictions on tribal sovereign authority.”).  However, the
Indian Commerce Clause alone was insufficient to extend the Major Crimes Act
onto Tribal lands. See United States v. Kagama, 118 U.S. 375, 378-79 (1886) (“[W]e
think it would be a very strained construction of [the Indian Commerce] clause” to
make Trial members subject to federal criminal laws “without any reference to
their relation to any kind of commerce . . . .”).
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within the scope of the Copyright Act.  Congress has already adopted a
similar framework with the Classics Protection and Access Act.  Under
that framework, pre-1972 sound recording rights established under a wide
variety of state statutes and common law were made eligible for federal
copyright remedies.  Essentially, the State creates the property entitlement
(which may differ in scope from jurisdiction to jurisdiction), while federal
law provides remedial rights and limitations on those rights.  Alternatively,
Congress might expand Tribes’ inherent regulatory jurisdiction to allow
Tribal intellectual property laws to apply beyond Tribal lands and to allow
Tribal members to bring civil actions against non-members for violations
of Tribal intellectual property laws in Tribal or Federal courts.

* * * * *

Upholding Indigenous rights to govern creativity occurring on Tribal
lands is best achieved through government-to-government agreements be-
tween the United States and individual Native American Tribes.  Such
agreements should establish the extent to which federal copyright law may
apply on Tribal lands, while recognizing and providing enforcement mech-
anisms for Tribal intellectual property rights off of Tribal lands.  Until such
agreements are negotiated and ratified by Congress, I argue that courts
should only extend the rights and remedies afforded by the Copyright Act
to those creative works created or circulating on Tribal lands that Tribes
do not already regulate.  Where a Tribe has not regulated certain catego-
ries of creativity on Tribal lands, the Copyright Act should act as a back-
stop, affording protections to Indigenous and non-Indigenous creators
alike.

CONCLUSION

Native American Tribal lands are hotbeds of creativity.  Some tribal
members create works intended to circulate into domestic and interna-
tional creative economies, while others create with the intention that their
work will flow within local or predominantly Indigenous creative net-
works.  Many engage in both modes of creation.  As explored in this arti-
cle, government policies regulating the ownership and circulation of
creative expression may affect whether or not creativity can circulate
through its intended networks.  Indigenous groups often have developed
and maintained systems of rights to support and promote their creativity
to serve their particular goals.  However, those systems may conflict with,
function differently than, or may be rooted in economic or cultural princi-
ples that are incongruent with American copyright law.  Unilaterally ap-
plying Copyright on Tribal lands may not only disrupt Tribes’ diverse
creative economies, it may also very well disrupt the exercise of Tribal
sovereignty.
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Nations of the world are increasingly recognizing Indigenous peoples’
sovereignty over the expression and circulation of their culture.  Indeed,
upholding these sovereign rights to balance incentives for creativity and
access to the public sphere is vital if we are committed to Indigenous peo-
ples’ self-determination and autonomy following centuries of colonization.
While current federal doctrines disagree in their approach to the question
of whether copyright should apply on Tribal lands, what is clear from each
of the methodologies developed by the federal circuit courts of appeal is
that none of them allow Tribal sovereigns to decide for themselves
whether a given federal law applies on their lands.  I have argued here that
decisions about copyright policy within Tribal Nations should be left solely
to Tribal governments to decide.  Shaping the application of Copyright on
Tribal lands around this core principle will encourage Tribes to develop
their own policies governing creative expression to satisfy their particular
priorities — whether that means adopting copyright wholesale or develop-
ing a sui generis framework — while also encouraging the federal govern-
ment to engage with Tribes over the needs of Indigenous creators in the
shaping of copyright policy going forward.
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