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RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS 
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ARTICLE II, SECTION 1, CLAUSE 6 

In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to 
discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice 
President, and the Congress may by Law provide for the Case of Removal, Death, Resignation or 
Inability, both of the President and Vice President, declaring what Officer shall then act as 
President, and such Officer shall act accordingly, until the Disability be removed, or a President 
shall be elected. 
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ARTICLE II, SECTION 2, CLAUSE 2 
 

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, 
provided two thirds of the Senators present concur; and he shall nominate, and by and with the 
Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and 
Consuls, Judges of the supreme Court, and all other Officers of the United States, whose 
Appointments are not herein otherwise provided for, and which shall be established by Law: but 
the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in 
the President alone, in the Courts of Law, or in the Heads of Departments. 
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AMENDMENT XX 

Section 1. 
The terms of the President and the Vice President shall end at noon on the 20th day of January, 
and the terms of Senators and Representatives at noon on the 3d day of January, of the years in 
which such terms would have ended if this article had not been ratified; and the terms of their 
successors shall then begin. 

Section 2. 
The Congress shall assemble at least once in every year, and such meeting shall begin at noon on 
the 3d day of January, unless they shall by law appoint a different day. 

Section 3. 
If, at the time fixed for the beginning of the term of the President, the President elect shall have 
died, the Vice President elect shall become President. If a President shall not have been chosen 
before the time fixed for the beginning of his term, or if the President elect shall have failed to 
qualify, then the Vice President elect shall act as President until a President shall have qualified; 
and the Congress may by law provide for the case wherein neither a President elect nor a Vice 
President shall have qualified, declaring who shall then act as President, or the manner in which 
one who is to act shall be selected, and such person shall act accordingly until a President or 
Vice President shall have qualified. 

Section 4. 
The Congress may by law provide for the case of the death of any of the persons from whom the 
House of Representatives may choose a President whenever the right of choice shall have 
devolved upon them, and for the case of the death of any of the persons from whom the Senate 
may choose a Vice President whenever the right of choice shall have devolved upon them. 

Section 5. 
Sections 1 and 2 shall take effect on the 15th day of October following the ratification of this 
article. 

Section 6. 
This article shall be inoperative unless it shall have been ratified as an amendment to the 
Constitution by the legislatures of three-fourths of the several States within seven years from the 
date of its submission. 
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AMENDMENT XXV 
 
Section 1. 
In case of the removal of the President from office or of his death or resignation, the Vice 
President shall become President. 
 
Section 2. 
Whenever there is a vacancy in the office of the Vice President, the President shall nominate a 
Vice President who shall take office upon confirmation by a majority vote of both Houses of 
Congress. 
 
Section 3. 
Whenever the President transmits to the President pro tempore of the Senate and the Speaker of 
the House of Representatives his written declaration that he is unable to discharge the powers 
and duties of his office, and until he transmits to them a written declaration to the contrary, such 
powers and duties shall be discharged by the Vice President as Acting President. 
 
Section 4. 
Whenever the Vice President and a majority of either the principal officers of the executive 
departments or of such other body as Congress may by law provide, transmit to the President pro 
tempore of the Senate and the Speaker of the House of Representatives their written declaration 
that the President is unable to discharge the powers and duties of his office, the Vice President 
shall immediately assume the powers and duties of the office as Acting President. 
 
Thereafter, when the President transmits to the President pro tempore of the Senate and the 
Speaker of the House of Representatives his written declaration that no inability exists, he shall 
resume the powers and duties of his office unless the Vice President and a majority of either the 
principal officers of the executive department or of such other body as Congress may by law 
provide, transmit within four days to the President pro tempore of the Senate and the Speaker of 
the House of Representatives their written declaration that the President is unable to discharge 
the powers and duties of his office. Thereupon Congress shall decide the issue, assembling 
within forty-eight hours for that purpose if not in session. If the Congress, within twenty-one 
days after receipt of the latter written declaration, or, if Congress is not in session, within twenty-
one days after Congress is required to assemble, determines by two-thirds vote of both Houses 
that the President is unable to discharge the powers and duties of his office, the Vice President 
shall continue to discharge the same as Acting President; otherwise, the President shall resume 
the powers and duties of his office. 
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PRESIDENTIAL SUCCESSION ACT OF 1947 
CODIFIED AS AMENDED AT 3 U.S.C. § 19 

(a)(1) If, by reason of death, resignation, removal from office, inability, or failure to qualify, 
there is neither a President nor Vice President to discharge the powers and duties of the 
office of President, then the Speaker of the House of Representatives shall, upon his 
resignation as Speaker and as Representative in Congress, act as President. 

(2) The same rule shall apply in the case of the death, resignation, removal from office, or
inability of an individual acting as President under this subsection.

(b) If, at the time when under subsection (a) of this section a Speaker is to begin the discharge of
the powers and duties of the office of President, there is no Speaker, or the Speaker fails to
qualify as Acting President, then the President pro tempore of the Senate shall, upon his
resignation as President pro tempore and as Senator, act as President.

(c) An individual acting as President under subsection (a) or subsection (b) of this section shall
continue to act until the expiration of the then current Presidential term, except that—

(1) if his discharge of the powers and duties of the office is founded in whole or in part
on the failure of both the President-elect and the Vice-President-elect to qualify, then
he shall act only until a President or Vice President qualifies; and

(2) if his discharge of the powers and duties of the office is founded in whole or in part
on the inability of the President or Vice President, then he shall act only until the
removal of the disability of one of such individuals.

(d)(1) If, by reason of death, resignation, removal from office, inability, or failure to qualify, 
there is no President pro tempore to act as President under subsection (b) of this section, 
then the officer of the United States who is highest on the following list, and who is not 
under disability to discharge the powers and duties of the office of President shall act as 
President: Secretary of State, Secretary of the Treasury, Secretary of Defense, Attorney 
General, Secretary of the Interior, Secretary of Agriculture, Secretary of Commerce, 
Secretary of Labor, Secretary of Health and Human Services, Secretary of Housing and 
Urban Development, Secretary of Transportation, Secretary of Energy, Secretary of 
Education, Secretary of Veterans Affairs, Secretary of Homeland Security. 

(2) An individual acting as President under this subsection shall continue so to do until the
expiration of the then current Presidential term, but not after a qualified and prior-entitled
individual is able to act, except that the removal of the disability of an individual higher on
the list contained in paragraph (1) of this subsection or the ability to qualify on the part of
an individual higher on such list shall not terminate his service.

(3) The taking of the oath of office by an individual specified in the list in paragraph (1) of
this subsection shall be held to constitute his resignation from the office by virtue of the
holding of which he qualifies to act as President.

(e) Subsections (a), (b), and (d) of this section shall apply only to such officers as are eligible to
the office of President under the Constitution. Subsection (d) of this section shall apply only
to officers appointed, by and with the advice and consent of the Senate, prior to the time of
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the death, resignation, removal from office, inability, or failure to qualify, of the President 
pro tempore, and only to officers not under impeachment by the House of Representatives at 
the time the powers and duties of the office of President devolve upon them. 

(f) During the period that any individual acts as President under this section, his compensation
shall be at the rate then provided by law in the case of the President.
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LEGISLATIVE SUCCESSION TO THE PRESIDENCY 
 



ESSAY

Is the Presidential Succession Law
Constitutional?

Akhil Reed Amar*
and Vikram David Amar**

In this essay, Akhil and Vikram Amar attack the constitutionality of the
current presidential succession statute, which places the Speaker of the House
and the Senate President pro tempore first and second in line, respectively, if
there is neither a President nor a Vice President. Relying on the words of the
Framers, the text and logic of the Constitution, and various practical and ethi-
cal concerns, the Amars conclude that federal legislators are not "Officers"
under the Succession Clause and thus ineligible for the line of succession. Fi-
nally, the Amars suggest that an updated succession statute should provide for
a prompt national election after succession, and should iron out various other
wrinkles in the current succession statute.

PRESIDENT GINGRICH?'

Since the November 1994 election, Speaker Newt Gingrich has sparked
controversy with remarks on a broad range of political and social issues. But
one thing that he has said over and over-that he, as Speaker of the House of
Representatives, is second in the succession line for the Presidency-has been
accepted matter-of-factly by admirer and detractor alike. On the surface, Ging-
rich's claim that he is two heartbeats away from the Oval Office is completely
consistent with current law. The federal succession statute clearly assigns the
powers and duties of the Presidency to the Speaker of the House "[i]f, by rea-
son of death, resignation, removal from office, inability, or failure to qualify,

* Southmayd Professor of Law, Yale Law School. B.A., Yale University, 1980; J.D., Yale Law
School, 1984.

** Acting Professor of Law, University of California at Davis; Visiting Professor of Law, Uni-
versity of California at Berkeley. A.B., University of California at Berkeley, 1985; J.D., Yale Law
School, 1988.

We dedicate this essay to Professor Charles L. Black, Jr., whose pioneering work on structure and
relationship in constitutional law has inspired the way we think about the Constitution, here and
elsewhere.

1. Cf Akhil Reed Amar & Vik Amar, President Quayle?, 78 VA. L. REv. 913 (1992) (discussing
the possibility of former Vice President Dan Quayle succeeding to the Presidency and advocating
consideration of executive ticket splitting to allow Vice Presidents to be independently elected).
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STANFORD LA W REVIEW

there is neither a President nor Vice President."'2 But serious questions lurk at a
deeper level-questions about the constitutionality of the succession statute it-
self. In this essay, we conclude that the best reading of the Constitution's text,
history, and structure excludes federal legislators from the line of presidential
succession. Our most important reasoning is structural: If legislators are in
line to fill a vacant Oval Office, a pervasive conflict of interest will warp their
judicial roles in presidential and vice-presidential impeachment proceedings;
and similar pressures will tempt lawmakers to betray our Constitution's careful
rejection of a Parliamentary/Prime Minister Model of presidential selection.

I. THE CONSTITUTION

The core issue is whether the current federal succession statute, 3 U.S.C.
section 19, is a valid exercise of congressional power under the Constitution's
Succession Clause, which states:

In Case of the Removal of the President from Office, or of his Death, Resigna-
tion, or Inability to discharge the Powers and Duties of the said Office, the
Same shall devolve on the Vice President, and the Congress may by Law pro-
vide for the Case ofRemoval, Death, Resignation or Inability, both of the Pres-
ident and Vice President, declaring what Officer shall then act as President,
and such Officer shall act accordingly, until the Disability be removed, or a
President shall be elected.3

More specifically, the question is whether the Speaker (or the Senate President
pro tempore, since he is next on the section 19 list) is an "Officer" within the
meaning of the Succession Clause, such that Congress "may by Law ...
declar[e]" that he shall "act as President."

A. Text and Original Understanding

To answer this question, we begin of course with the constitutional text
itself. The Constitution employs the concepts of offices and officers in many
different provisions. At various points the document refers to "Officers of the
United States, ' 4 to "civil Officers of the United States,"' 5 to "civil Office under
the Authority of the United States, ' 6 to "Office under the United States," 7 and
to "Office of Trust or Profit under the United States."'8 As a textual matter,
each of these five formulations seemingly describes the same stations (apart

2. 3 U.S.C. § 19(a)(1) (1994). Section 19 goes on to provide that if the Speaker is unable to serve,
the President pro tempore of the Senate shall act as President. Id. § 19(b). (The current President pro
tempore-three heartbeats away from the Oval Office-is the nonagenarian South Carolina Senator
Strom Thurmond.) The statute also ranks various Cabinet members (beginning with the Secretary of
State) who would succeed if neither the Speaker nor the President pro tempore were able to serve. Id.
§ 19(d)(1).

3. U.S. CONsr. art. II, § 1, cl. 6 (emphasis added).
4. E.g., id. art. II, § 2, cl. 2 (Appointments Clause); id. art. II, § 3 (Commission Clause).
5. E.g., id. art. II, § 4 (Impeachment Clause).
6. E.g., id. art. I, § 6, cl. 2 (Emoluments Clause).
7. E.g., id. (Incompatibility Clause).
8. E.g., id. art. II, § 1, cl. 2 (Electoral College Clause); see also id. art. I, § 3, cl. 7 ("Office of

honor, Trust or Profit under the United States") (Impeachment Sanctions Clause); id. art. VI, cl. 3
("Office or public Trust under the United States") (No Religious Test Clause).
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from the civil/military distinction)-the modifying terms "of," "under," and
"under the Authority of" are essentially synonymous. And if the term "Of-
ficer" in the Succession Clause is merely shorthand for any of these five longer
formulations, then federal legislators are constitutionally ineligible for succes-
sion: The Incompatibility Clause of Article I, Section 6 makes clear that sitting
members of Congress cannot hold "any Office under the United States."9 "Of-
ficers" of or under the United States thus means certain members of the execu-
tive and judicial branches, but not legislators-the legacy of an earlier view
sharply distinguishing the "people's" representatives in Parliament from
"crown" officers in executive and judicial positions. The Article II Commis-
sion Clause confirms this reading: "[A]ll the [executive and judicial] Officers
of the United States" receive a commission from the President,' 0 but federal
legislators have never needed nor received such commissions to serve in the
House or Senate."

Further support for this officer/legislator distinction comes from the Im-
peachment Clause, which makes "all civil Officers of the United States" sub-
ject to removal. 12 In the William Blount impeachment case in 1798, the Senate
correctly rejected the idea that its members were "civil Officers" within the
meaning of the Constitution, and thus subject to impeachment. 13 As future
Supreme Court Justice James Iredell had put the point in constitutional ratifica-
tion debates a decade earlier: "[W]ho ever heard of impeaching a member of
the legislature?"'14 Thus, federal legislators are neither "Officers under the

9. Id. art. I, § 6, cl. 2 (emphasis added). The full text reads: "[No Person holding any Office
under the United States, shall be a Member of either House during his Continuance in Office." For
extensive analysis of this clause and its importance as a repudiation of a parliamentary system of gov-
ernment, see generally Steven G. Calabresi & Joan L. Larsen, One Person, One Office: Separation of
Powers or Separation of Personnel?, 79 CoRNELL L. RaE. 1045 (1994).

10. U.S. CONST. art. II, § 3 (emphasis added).
11. See id. art. I, § 5, cl. I (vesting power in "Each House," and not in the President, to determine

legislative qualifications and to judge elections). Although the Speaker and the President pro tempore
may be considered "officers" of the legislature, see notes 21-22 infra and accompanying text, they too
have never received presidential commissions as "Officers of the United States."

12. U.S. CONsT. art. II, § 4.
13. See GoPDoN S. WooD, THE CREATioN OF m AiaucAN Ra, tauc 1776-1787, at 523 n.7

(1969); Ruth C. Silva, The Presidential Succession Act of 1947, 47 MicH. L. Rav. 451, 461 (1949).
14. 4 THE DEBATES IN TmE SEvERAL STATE CoNvENTioNs ON THE ADOPTION oF THE FEDERAL

CONsrTrUIoN, As REcosmMNDED By THE GENERAL CoNVEMoN AT PHILADELPHIA iN 1787, at 127
(Jonathan Elliot ed.) (2d ed. Washington 1836). To remove unfit legislators from government, the Con-
stitution provides a specially tailored alternative to impeachment: expulsion by a two-thirds vote of
one's own House. U.S. CoNST. art. I, § 5, cl. 2. Expulsion gives each House exclusive control over its
own membership; impeachment of legislators, by contrast, would embroil each House in the other's
controversies.

This reading of Article II's Impeachment Clause also has implications for the Impeachment Sanc-
tions Clause of Article I, Section 3, which declares that conviction in an impeachment case can disqual-
ify a person from "any Office of honor, Trust or Profit under the United States." Id. art. I, § 3, cl. 7. By
parity of logic with the Impeachment Clause as expounded in the Blount affair, a convicted executive or
judicial "Officer" could be barred from executive or judicial "Office," but remain eligible for a congres-
sional seat since, by definition, it is a nonOfficer position. Cf Powell v. McCormack, 395 U.S. 486, 520
n.41 (1969) (noting but not reaching this issue).
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United States," nor (to the extent that there is any difference) "Officers of the
United States.' '15

There is considerable historical evidence that the Constitution's drafters
used the term "Officer" in the Succession Clause as shorthand for "Officer of
the United States." In fact, early versions of the clause approved by the Phila-
delphia Convention explicitly employed the longer formulation.' 6 According
to James Madison's notes, the Convention understood that only" 'officers' of
the U.S." (the italics are Madison's) would be eligible. 17 A later style commit-
tee deleted the words "of the United States," but no evidence suggests that this
style change was meant to change meaning is In discussing Congress' first
attempt to implement the Succession Clause, the Presidential Succession Act of
1792,19 Madison suggested that legislators were not "officers, in the constitu-
tional sense" (again the italics are his) and that Congress "certainly err[ed]" in
allowing legislators to succeed to the Presidency.20

This textual argument against legislative succession, while forceful, is not
quite a slam dunk. In two places, the Constitution uses the term "Officers,"
without more, and in a way that clearly includes federal legislators. In particu-
lar, Article I, Section 2 provides that "[t]he House of Representatives shall
chuse their Speaker and other Officers";2' and Section 3 similarly provides that
"[t]he Senate shall chuse their other Officers, and also a President pro
tempore."22 Thus, the Speaker is an "Officer" in at least one constitutional
sense-an "Officer" of the legislature. If the Succession Clause's open-ended
reference to "Officer[s]" includes every person whom the Constitution at some
point labels an "Officer" (and not just those who are Officers under or of the
United States), then the Speaker might be constitutionally eligible for
succession.

15. For a discussion of the distinction between executive officers and legislators in a criminal
context, see Burton v. United States, 202 U.S. 344, 369-70 (1906) (holding that a U.S. Senator was not
removed "ipsofacto" by criminal conviction, because he was not an officer "under the govemment of
the United States" within the meaning of the criminal statute). By contrast, criminal conviction often
automatically effects removal from executive or judicial offices. For an excellent general discussion, see
Maria Simon, Note, Bribery and Other Not So "Good Behavior": Criminal Prosecution as a Supple-
ment to Impeachment of Federal Judges, 94 CoLum. L. REv. 1617 (1994).

16. E.g., 2 TiH REcoRDs OF THE FEDERAL CONVm=nON OF 1787, at 532, 535, 573 (Max Farrand
ed. 1966) [hereinafter REcoRDs].

17. Id. at 535.
18. Id. at 573, 599; see Silva, supra note 13, at 457 (noting that the Committee of Style had

authority to consolidate and clarify, but not to change, substantive provisions).
19. Act of Mar. 1, 1792, ch. 8, § 9, 1 Stat. 239, 240 (repealed 1886).
20. Letter from James Madison to Edmund Pendleton (Feb. 21, 1792), in 14 THE PAPERS OF

JAMEs MADiSON 235, 235 (Robert A. Rutland, Thomas A. Mason, Robert J. Brugger, Jeanne K. Sisson,
& Fredrika J. Teute eds., 1983); see also 93 CONG. REc. 7769, 7772, 8629 (1947) (statements of Sen.
Hatch and Rep. Gwynne, who relied on Madison's views to oppose legislative succession); William F.
Brown & Americo R. Cinquegrana, The Realities of Presidential Succession: "The Emperor Has No
Clones," 75 GEo. L. J. 1389, 1425 (1987) (similar). Several members of the First and Second Con-
gresses voiced similar views. See JOHN D. FEmucK, FROM FAr No HANDs: Tan STORY OF PRESIDEN-
TiL SuccEssioN 57-59 (1965); Silva, supra note 13, at 457-58.

21. U.S. CONST. art. I, § 2, cl. 5 (emphasis added).
22. Id. art. I, § 3, cl. 5 (emphasis added).
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At first glance, this reading of the Succession Clause seems textually plau-
sible. But anyone who embraces it must address Article VI's oath requirement,
which also speaks in terms of generic "Officers. '23 And Article VI's reference
to "Officers" ranges beyond federal officials, and explicitly includes "Officers
... of the several States."'24 Thus, if the Succession Clause really does use the
term "Officer" in its broadest constitutional sense, then, as a textual matter,
Congress could theoretically designate a state government official to fill an
empty White House. While the Constitution nowhere explicitly forecloses this
result, it seems odd given: (1) the Framers' clear intent to create a stronger and
more national central government than had previously existed; (2) the obvious
state favoritism and disuniformity such a succession rule would invite (al-
lowing Congress to designate, say, the Governor of Virginia as the ex officio
successor);25 and (3) the existence of another equally (if not more) plausible
reading identified above.26

And the Article VI "Officer" clause cuts against legislative succession in
yet another way. Although its oath requirement applies to all state governmen-
tal figures, Article VI explicitly distinguishes between "Members of the several
State Legislatures," on the one hand, and "executive and judicial Officers...
of the several States" on the other. So too, it distinguishes "Senators and Rep-
resentatives" from "Officers... of the United States." 27 This carefully chosen
language strongly reinforces the Constitution's global officer/legislator
distinction.28

23. See ia art. VI, cl. 3.
24. Id.
25. Conflicts between large and small, urban and rural, eastern and western, and northern and

southern states made compromise at the Constitutional Convention difficult. Undoubtedly, a provision
endowing Congress with power to pick any one state's leader as successor to the Presidency would have
engendered fierce debate in Philadelphia, along with some record of that heated discussion. The ab-
sence of such a debate suggests that few read the Succession Clause to include state officers.

Later, in the First Congress, Elbridge Gerry implausibly claimed that state officers were indeed
eligible to succeed, 2 ANNALs OF CONG. 1913 (Jan. 13, 1791), and in the Second Congress, Gerry voted
for legislative succession, 3 ANNALs OF CONG. 302-03 (Jan. 2, 1792). Madison and several other Phila-
delphia Framers took a quite different position. See FamucK, supra note 20, at 57-62; Silva, supra note
13, at 457-59.

26. It might be argued that an intermediate reading of the Succession Clause is possible-one that
insists that a successor be a federal, rather than state, Officer, without requiring the successor to be an
"Officer of the United States." Though analytically possible, this superfine distinction lacks strong
textual support, and runs up against important historical and structural objections. Historically, we must
remember that some of the most prominent proponents of legislative eligibility also believed in state
officer eligibility. See note 25 supra (discussing Elbridge Gerry's thoughts on presidential succession).
Structurally, we should remember that, prior to the Seventeenth Amendment, a Senator was seen as an
agent of his state government in some ways. E.g., 2 A~NNALs OF CONG. 1904 (Jan. 10, 1791) (remarks of
James Madison) ("[T]he President pro tern. of the Senate .... will be a Senator of some particular State,
liable to be instructed by the State."); id. at 1913 (Jan. 13, 1791) (remarks of Rep. Smith) ("[T]he
President [pro tempore] of the Senate... was the Representative of a particular State, and bound to obey
the instructions of it.').

27. U.S. CONST. art. VI, cl. 3 (emphasis added) ("The Senators and Representatives before men-
tioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both
of the United States and of the several States .... 2).

28. The distinction asserts itself yet again in a later amendment providing sanctions for violations
of the Article VI Oath Clause. Id. amend. XIV, § 3 ("No person shall be a Senator or Representative in
Congress... or hold any office, civil or military, under the United States... who, having previously
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B. Structural Considerations

Happily, we need not be limited to the isolated constitutional provisions
identified above when we decide which reading of the Succession Clause ought
to prevail. Instead, we must remember that it is "a [C]onstitution we are ex-
pounding." 29 Within the Constitution inheres a structure, a set of themes and
overarching principles that furnish backdrops against which any single provi-
sion must be interpreted. At least five structural arguments militate against
reading the Succession Clause to include the Speaker of the House. We present
these five in two clusters, beginning with three basic principles of separation of
powers before considering a pair of practical and logistical issues.

1. Separation of powers.

The ban on congressional office-holding and the resignation problem.
Consider first the logical implications of the Constitution's rule that sitting
Members of Congress may not hold executive office. This clear and emphatic
rule, laid down in the Incompatibility Clause,30 sharply distinguishes the Amer-
ican constitutional system of separated powers from British-style, parliamen-
tary government. The Framers self-consciously rejected the governmental
model embodied by eighteenth century Prime Minister Robert Walpole, who
served simultaneously as the leading Member of Parliament and the Chief Ex-
ecutive Minister-simultaneously as Speaker and President in American con-
stitutional parlance.31 In addition to the Incompatibility Clause itself, yet
another emphatic rejection of the Walpole model appears in Article I, Section
3, preventing simultaneous service as Chief Executive and Chief Legislator.
The Vice President may no longer preside over the Senate, "when he shall
exercise the Office of President of the United States." 32

To see the implications of all this for presidential succession, recall that a
President's disability may be only temporary. Indeed, the Succession Clause
provides that the "Officer" identified by congressional law to assume the pow-
ers of the Presidency when both President and Vice President are unable "shall
then act as President ... until the Disability be removed."33 Imagine a case in
which a President becomes incapacitated and the Vice President who replaces
him then dies. Pursuant to the Succession Clause, Congress will have specified
by law which "Officer" shall assume the Presidency. If Congress designates
the Speaker as such an officer (as section 19 purports to do), then the Speaker
must resign his House seat before taking over the Oval Office. Failure to re-
sign would constitute a patent violation of the Incompatibility Clause rule that

taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any
State legislature, or as an executive or judicial officer of any State... ") (emphasis added).

29. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407 (1819).
30. U.S. CONSr. art. I, § 6, cl. 2.
31. For an outstanding general discussion, see Calabresi & Larsen, supra note 9.
32. See U.S. CONST. art. I, § 3, cl. 5.
33. U.S. CONST. art. II, § 1, cl. 6 (emphasis added).
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no sitting Senator or Representative may hold executive or judicial office.34

(Imagine the constitutional spectacle of a Speaker presiding over the House as
it considers articles of impeachment against him as Acting President.) 35

But what happens if the President recovers? Having already resigned, the
Speaker cannot simply go back to his old House seat; indeed, a successor Rep-
resentative may already have been elected.36 Nor would the President neces-
sarily want to nominate him as the new Vice President under the Twenty-Fifth
Amendment.3 7 This quandary will not arise if the term "Officer" in the Succes-
sion Clause refers only to officials (like the Secretary of State or Attorney Gen-
eral) who can retain their posts throughout service as Acting President-and
even after a recovered President reclaims the reins.38

Madison clearly thought that a Cabinet official could keep his Cabinet post
while serving as Acting President.39 And so said Senator Hoar, author of the
Succession Act of 1886,40 and various other members of Congress, in debates
over the Act.41 As adopted, the Act provided for Cabinet succession but did
not require resignation from the Cabinet before assumption of the Presidency.
Although as a practical matter it might seem hard to serve as both Acting Presi-
dent and, say, Secretary of State, one's duties in the latter capacity could
largely be delegated to undersecretaries. 42 As one Congressman put the point
in 1792, "it is of the nature of Executive power to be transferrable [sic] to

34. See note 9 supra and accompanying text. Section 19 explicitly requires resignation from the
legislature before assumption of the Presidency. 3 U.S.C. § 19(a)(1), (b) (1994).

A quibbler might try to argue that the President does not, strictly speaking, "hold[] ... Office
under the United States," and is instead a sui generis figure. But Article II provides that the President
shall "hold his Ofice" for a four-year term, U.S. CoNsr. art. II, § 1, cl. 1 (emphasis added), prescribes
an oath for "the Office of President of the United States," id. art II, § 1, cl. 8 (emphasis added), and
further provides that the President "shall be removed from Office on Impeachment... and Conviction,"
id. art. II, § 4 (emphasis added). More importantly, the anti-Walpolian spirit underlying the Incompati-
bility Clause would have barred, for example, President George Washington from simultaneously serv-
ing as a Virginia Senator.

35. This is, of course, precisely the kind of spectacle the Framers explicitly rejected. See text
accompanying note 32 supra; text accompanying notes 50-68 infra.

36. See U.S. CoNsr. art. I, § 2, cl. 4 ("When vacancies happen in the Representation from any
State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies."); see also
Brown & Cinquegrana, supra note 20, at 1395, 1436-37 (discussing the dangers of § 19 successors
resigning posts only to have the President recover and resume his duties). For a discussion of the
Speaker's ability to resign his legislative seat but remain (a nonmember) Speaker, see note 48 infra.

37. U.S. CoNsr. amend. XXV, § 2. For more discussion of this Amendment, see text accompany-
ing notes 89-101 infra.

38. It is an interesting question whether, under incompatibility principles, judges would have to
resign judicial appointments before succeeding to the post of Acting President. The Incompatibility
Clause prevents simultaneous service as legislator and judge, or legislator and executive official, but it
does not explicitly prohibit simultaneous executive and judicial officeholding. Calabresi & Larsen,
supra note 9, at 1047. In the First Congress, Madison objected to the Chief Justice succeeding to a
vacant Presidency on the ground that it would be "blending the Judiciary and Executive." 2 ANNALs oF
CON. 1904 (Jan. 10, 1791); see also id. at 1912-13 (Jan. 13, 1791) (recording the similar views of Reps.
Baldwin and Smith).

39. Letter from James Madison to Edmund Pendleton, supra note 20, at 236; Silva, supra note 13,
at 464-65.

40. Act of Jan. 19, 1886, ch. 4, § 1, 24 Stat. 1 (repealed 1947).
41. FmERcK, supra note 20, at 145; Silva, supra note 13, at 465-66 & n.57.
42. 2 ANNALs OF CoNG. 1904 (Jan. 10, 1791) (recording that Madison "showed the compatibility

of the two offices" of President and Secretary of State).
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subordinate officers; but Legislative authority is incommunicable, and cannot
be transferred. '43

Indeed, Madison, Hoar, and many others went a step further and insisted
that an ascending officer not only could, but must retain his predicate office in
order to become and remain Acting President. 4 In their view, the predicate
office was the basis for ascension; when it lapsed, so did one's entitlement to
be the "Officer [who] shall ... act as President" under the Succession Clause.45

Put another way, Congress can designate only officers, not private citizens, to
act as President; the moment an officer resigns, he becomes a mere citizen and
is thus ineligible to succeed to or remain in the Oval Office.

In effect, Madison and others argued that Congress could annex presidential
powers only ex officio-that is, to some fixed office, not a person.4 6 Subtle
but strong textual support for Madison's reading comes from the fact that the
Succession Clause empowers Congress to declare "what Officer"--not "the
Officer who"--shall act as President.47

These points, once again, undermine the Speaker's eligibility under section
19. To refuse to resign the Speakership would be constitutionally outrageous:
to act simultaneously as President/Chief Executive Officer and Speaker of the
House is to be precisely the kind of Walpolian Prime Minister our Constitu-
tion's text, history, and structure self-consciously reject.48 But to resign one's

43. 3 ANNALS OF CoNo. 712 (Nov. 21, 1792) (statement of Rep. Findley); see also Mistretta v.
United States, 488 U.S. 361, 425 (1989) (Scalia, J., dissenting) ("[U]nlike executive power, judicial and
legislative powers have never been thought delegable."); Charles S. Hamlin, The Presidential Succes-
sion Act of 1886, 18 H~Av. L. REv. 182, 188 (1905) (noting Senator Hoar's 1882 argument that legisla-
tive and presidential duties were incompatible, whereas the Secretary of State could delegate to
assistants); Silva, supra note 13, at 465 (noting congressional sentiment in the 1880s that executive but
not legislative duties were delegable). For further analysis, see Steven G. Calabresi & Saikrishna B.
Prakash, The President's Power to Execute the Laws, 104 YALE L.J. 541, 569 (1994) (alluding to the
nondelegable nature of legislative power); Gary Lawson, The Rise and Rise of the Administrative State,
107 HARv. L. REv. 1231, 1243 n.72 (1994) (discussing the delegability of executive powers and nondel-
egability of legislative duties). See generally Richard D. Friedman, Some Modest Proposals on the
Vice-Presidency, 86 MICH. L. REv. 1703, 1714-24 (1988) (supporting the idea of simultaneous execu-

tive/executive officeholding); see also FEEaICK, supra note 20, at 192-93, 201-02, 212-13,231-32, 277
(noting various executive positions held by Vice Presidents at Presidents' request or ex officio).

44. See Silva, supra note 13, at 465-66.
45. U.S. CoNsr. art. II, § 1, cl. 6 (emphasis added).
46. See notes 39-41 supra and accompanying text.
47. U.S. CoNsr. art. II, § 1, cl. 6 (emphasis added); see also Letter from James Madison to Ed-

mund Pendleton, supra note 20, at 236 (reproducing Madison's emphasis of the words "what officers"
in making his ex officio argument).

48. For further discussion of the Constitution's break with the Walpole Model, see generally Cala-
bresi & Larsen, supra note 9. Section 19 explicitly requires an ascending Speaker to resign the Speaker-
ship. See note 34 supra and accompanying text (explaining the requirement in constitutional terms).

It might be argued that we should distinguish between House Representatives and the Speaker, and
that the Speaker need not even be a member of the House. Thus, even though the Incompatibility
Clause requires that one resign as Representative to become President, one need not resign as the
Speaker. Though clever, this argument fails. For starters, one could counterargue that when the House
chooses "their Speaker" under Article I, Section 2, they must choose one of themselves. Historically,
the Speaker and President pro tempore have always been sitting legislators.

In any event, the clear logic of Article I prevents a person from acting simultaneously as President
and presiding officer of the legislature, even if he is not a Senator or Representative: The Vice Presi-
dent-who is not a Senator-may not preside over the Senate "when he shall exercise the Office of
President of the United States." U.S. CONST. art. I, § 3, cl. 5. Most important, a Speaker holds his
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Speakership is, under Madison's reading, to pull the constitutional rug out from
under one's own feet, destroying one's status as an "Officer" eligible to "act as
President" under the Succession Clause (assuming a Speaker even qualifies as
a Succession Clause "Officer"). And so, on this logic, the Speaker is ineligible
to act as President whether or not he resigns as Speaker.

In the end, the text and structure of the Constitution permit multiple of-
ficeholding within the executive branch, but clearly ban parliamentary-style ex-
ecutive/legislative blending. The clear implications of all this argue strongly
that members of Congress cannot be "officers" within the meaning of the Suc-
cession Clause.49

Impeachment process integrity and the conflict of interest problem. A sec-
ond and critically important structural theme is the Constitution's pervasive
fear of conflict of interest. Concern that individuals not judge their own causes
infused both the writings of the Founders50 and the constitutional framework
itself. An important textual embodiment of the self-dealing concern appears in
the Emoluments Clause: "No Senator or Representative shall, during the Time
for which he was elected, be appointed to any civil Office under the Authority
of the United States, which shall have been created, or the Emoluments
whereof shall have been encreased during such time. '51 The clear purpose of
this provision was to remove the direct, immediate, and personal conflict of
interest federal legislators might otherwise have when enacting laws creating
(or making more lucrative) any federal executive or judicial offices.52

When we move from voting in the legislative arena to voting in judicial
proceedings, 53 the conflict-of-interest concern only heightens. Consider the
Chief Justice Clause of Article I: "[w]hen the President of the United States is
tried [in a Senate impeachment proceeding], the Chief Justice shall preside."'54

To understand the reasons for and import of this provision, we must ask who

"office" at the pleasure of the House. If he must remain in this office in order to act as President, as the
Madisonian reading insists, then his service as President wholly depends on the will of a simple House
majority, in obvious violation of the Constitution's rejection of the Walpole Prime Minister Model. See
text accompanying notes 69-76 infra. Similar logic applies to the President pro tempore.

49. Even if one rejects Madison's ex officio reading that a Cabinet officer must keep his old post,
the clear constitutional fact that he may do so-while the Speaker may not-argues strongly against
legislative succession in situations where a President suffers a temporary disability. By textual implica-
tion, if legislators fail to qualify as officers for temporary disability purposes, neither should they qualify
in cases of death or removal.

50. See eg., Ti FEDEAiusr No. 10, at 59 (James Madison) (Jacob E. Cooke ed., 1961) ("No
man is allowed to be a judge in his own cause; because his interest would certainly bias his judgment,
and, not improbably, corrupt his integrity.").

51. U.S. CoNsT. art. I, § 6, cl. 2. For a fun general discussion, see Michael Stokes Paulsen, Is
LloydBentsen Unconstitutional?, 46 STAN. L. Rsv. 907 (1994) (contending that the appointment of Sen.
Bentsen as Treasury Secretary violated the Emoluments Clause).

52. The Emoluments Clause speaks of "Offices]" and thus does not address the conflict-of-inter-
est issues raised by Congressmen voting themselves pay increases as legislators. To address this self-
dealing problem, a different constitutional solution was proposed-the First Congress' original Second
Amendment, now ratified (it seems) as our Twenty-Seventh Amendment. Akhil Reed Amar, The Bill of
Rights as a Constitution, 100 YALE L.J. 1131, 1145-46 (1991).

53. See generally Vikram David Amar, Jury Service as Political Participation Akin to Voting, 80
CORNmLL L. Rn'. 203 (1995) (likening voting in the judicial/jury context to other kinds of voting).

54. U.S. Co-sr. art. I, § 3, cl. 6.
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would otherwise be entitled to preside over impeachment proceedings in the
Senate. The answer, of course, is the permanent President (or presider) of the
Senate-the Vice President of the United States.55

It should be obvious why the Constitution does not permit the Vice Presi-
dent to participate in an impeachment proceeding whose result could vault him
into the Oval Office: He would be presiding over a judicial proceeding in
which he had a huge, direct, immediate, and personal stake. In effect, the Vice
President would be judging his own cause. (For similar reasons, the Constitu-
tion expressly prohibits the Vice President, when serving as Acting President,
from presiding over the Senate; otherwise, if the Senate sat to impeach the
Acting President, the Vice President would be presiding in his own trial.) 56

This simple and obvious conflict-of-interest problem has far-reaching implica-
tions for the question of presidential succession in general and the current fed-
eral succession statute in particular. Simply put, section 19 may warp the
judgment of the Speaker and the President pro tempore when they are called
upon to participate judicially in impeachment proceedings against the President
and/or Vice President. (Recall that the Constitution vests the sole power to
"impeach"--to indict-the President and/or Vice President in the House,57 act-
ing as a kind of grand jury; and vests the sole power to "try" the case in the
Senate,58 acting as judge and petit jury.) Successful impeachment and convic-
tion of either the President or Vice President would materially enhance the
likelihood that section 19 would come into play. The structure of the Constitu-
tion simply does not permit participants in the impeachment process to have
such a direct, immediate, personal stake in the outcome.5 9

55. Id. art. I, § 3, cl. 4 ("The Vice President of the United States shall be President of the Sen-
ate."). During debates over the Constitution, considerable controversy arose over the "amphibious"
nature of the Vice President, an impeachable executive branch officer, id. art. II, § 4, with legislative
duties, id. art. I, § 3, cl. 4. Given that this relatively minor blending of executive and legislative powers
caused so much concern, it is hard to believe that the far more troubling blend embodied in legislative
succession to the Presidency-the Chief Executive Office-would not have inspired debate. Seem-
ingly, the Founders never truly expected that legislators might claim to be eligible "Officers" under the
Succession Clause. (We are indebted to Gary Lawson for this point.)

56. See text accompanying note 32 supra; note 59 infra.
57. U.S. CoNsr. art. I, § 2, cl. 5.
58. Id. art. I, § 3, cl. 6.
59. This general principle suggests that, because of the role he is constitutionally assigned in

impeachment, the Chief Justice himself is not eligible for presidential succession, even though he is an
"Officer of the United States." (Put another way, the clear logic of the Chief Justice Clause supplements
the words of the Succession Clause and renders the Chief Justice ineligible.) See 2 AiNNA.s OF CONG.
1911 (Jan. 13, 1791) (citing Rep. Livermore's reservations about including the Chief Justice as a succes-
sion candidate because of his impeachment role); Hamlin, supra note 43, at 187 (noting 1856 Judiciary
Committee recommendations that the Chief Justice follow the President pro tempore and Speaker in the
succession line, provided he did not preside at the President's impeachment). General conflict-of-inter-
est principles similarly preclude the Vice President from presiding over his ovm impeachment proceed-
ings. (This too is a rather clear entailment of the Chief Justice Clause and the Acting President Clause
of Article I, Section 3, Clause 5, which here might be re-labelled the "Mandatory Vice-Presidential
Recusal Clauses." See text accompanying notes 32 & 56 supra.)

It could be argued that the best way to deal with the pervasive conflict-of-interest problem is not to
read the Succession Clause straightforwardly as excluding all legislators, but to read the Constitution
generally to require any legislators mentioned in § 19 to recuse themselves from presidential and vice-
presidential impeachment proceedings. But this limited recusal scheme does not address the fact that
legislative succession corrupts the whole legislative body, not just individual leaders. Worse still, it
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It is true, of course, that the impeachment process has a political compo-
nent. But impeachment is also clearly ajudicial proceeding, 60 and the rules of
judicial ethics apply. For instance, Senators must be "on Oath or Affirmation"
when sitting as a court of impeachment.61 And the most basic rule of judicial
ethics is that a person may not judge her own case.

Concern about self-dealing in the impeachment and succession contexts is
more than just paranoia. Consider, for example, the 1868 impeachment pro-
ceedings of President Andrew Johnson, who succeeded to the Presidency after
President Lincoln's assassination in 1865. At that time (and until the passage
of the Twenty-Fifth Amendment in 1967) no constitutional means existed for
filling a vice-presidential vacancy; 62 thus Senate conviction of President John-
son would have triggered the federal succession statute then in effect-the Act
of 1792-which placed the President pro tempore first in line.63 Senator Ben-
jamin Wade, the President pro tempore at the time, vigorously participated in
the trial and voted to convict Johnson.64 Indeed, Wade had apparently already
selected his new Cabinet when he cast his impeachment vote.65 Needless to
say, Wade's participation in the trial was soundly criticized at the time,66 and
was one of the factors that led Congress in 1886 to remove the President pro
tempore and the Speaker from the statutory succession line, providing instead
for Cabinet succession.67 In 1947, a misguided Congress repealed the 1886

warps the entire presidential selection process created by the Constitution. See text accompanying notes
69-76 infra. Moreover, legislators may not recuse themselves when they should. See text accompany-
ing notes 62-65 infra (discussing the Johnson impeachment). A recalcitrant President pro tempore
might also claim that mandatory recusal would deprive his state of its constitutionally guaranteed "equal
Suffrage in the Senate." See U.S. CoNSr. art V; 2 ANNALS OF CONG. 1903 (Jan. 10, 1791) (detailing
remarks of Rep. Smith on how a State would be deprived of a Senate vote should the President pro
tempore be allowed to succeed to the Presidency); id, at 1913 (Jan. 13, 1791) (same); FEEacK, supra
note 20, at 114 (noting objections to President pro tempore Wade's participation in the Johnson im-
peachment and counterarguments that his exclusion would deprive Ohio of its vote).

Further, if the suggestion is made that courts can require recusal, we must acknowledge that espe-
cially tricky problems arise from judicial interference into the impeachment process, because in im-
peachment the Senate acts as a court. Other courts must thus observe the rules of comity and res
judicata when asked to enjoin legislative leaders from trying an impeachment. Judicial enforcement of
our reading of the Succession Clause would at least avoid these special justiciability problems.

60. See text accompanying note 58 supra. Note also that Article I speaks in terms of "Judgment"
in "Cases" of Impeachment, and gives the Senate the exclusive power to "try" and "convict[ ]" in such
"Cases." U.S. CONsr. art I, § 3, cl. 6-7. Articles II and III likewise describe impeachment as a kind of
criminal proceeding. See i1 art. II, § 4; id. art. III, § 2, cl. 3. For general discussions of impeachment
as a judicial proceeding, see CHARLEs L. BLAcK, JR., IMPEAcHMENT: A HANDBOOK (1974); Vik D.
Amar, Note, The Senate and the Constitution, 97 YALF L.J. 1111, 1114-15 (1988).

61. U.S. CoNsr. art. I, § 3, cI. 6.
62. See text accompanying notes 89-101 infra (discussing the Twenty-Fifth Amendment).
63. Act of Mar. 1, 1792, ch. 8, § 9, 1 Stat. 239, 240 (repealed 1886).
64. FEEucK, supra note 20, at 114; Brown & Cinquegrana, supra note 20, at 1420 & n.107; Silva,

supra note 13, at 451-52.
65. JOHN D. FEmCK, THE TwEr'--FTHr AMENDMENT: ITS CoMPLET HISTORY AND APPLiCA-

,noNs 214 (2d ed. 1992).
66. Id. at 214; see also FamucK, supra note 20, at 114 (noting Senator Thomas Hendricks' objec-

tion to Wade's sitting in judgment over Johnson and Hendricks' belief that the President pro tempore,
like the Vice President, must recuse himself from impeachment proceedings).

67. Act of Jan. 19, 1886, ch. 4, § 1, 24 Stat. 1-2 (repealed 1947); see also Brown & Cinquegrana,
supra note 20, at 1420-21. For a discussion of the Act of 1886, see notes 126-128 infra and accompany-
ing text.
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law and enacted the current version of section 19, reestablishing legislative
succession, with the Speaker first in line, followed by the President pro
tempore. 68

The Electoral College Model and the problem of creeping prime ministeri-
alization. Closely related to the self-dealing concern is another core separation
of powers issue: the Constitution's fundamental rejection of a parliamentary
system in which the legislature, or its dominant party, elects its own leader as
Prime Minister/Chief Executive Officer. The problem in 1868 was not just that
Ben Wade sat as a judge, and, in effect, ruled for himself; it was that the entire
Senate and the party Wade led all sat as judges, and many ruled for their own
leader-ruled, in effect, to anoint themselves presidential electors. By making
Wade, a legislator, eligible to succeed to the Presidency, the 1792 Act cor-
rupted the entire judicial proceeding. The Act tempted the whole Senate to act
in a personal, partisan, and political-rather than judicial-manner.

Worse yet, the 1792 Act tempted the legislature to exercise a political
power the Constitution took great pains to deny: the power to pick its own
leader as President. As we have noted, one of the most basic decisions at Phila-
delphia was to break with the parliamentary Prime Minister Model represented
by Robert Walpole: Congress would not have free rein to pick a President.
Instead, the Constitution adopted an Electoral College Model, under which an
assortment of electors independent of Congress would pick a President. Article
II went so far as to bar individual members of Congress from serving as presi-
dential electors.69 It is true that if the electors deadlocked, Congress would
resolve the impasse, but only by picking among those candidates with the most
electoral college votes.70 Congress would not have complete discretion merely
to pick its own leader as President.71 This basic Electoral College Model was
preserved by the Twelfth Amendment, refined by the Twentieth, and extended
by the Twenty-Fifth, which requires Congressional approval of a President's
nominee to fill a vice-presidential vacancy, but does not allow Congress to fill
that vacancy itself.72

The basic rationale for the Electoral College Model is clear: A person
should not become President merely by currying favor with the legislature.73

68. 3 U.S.C. § 19(a)(1), (b) (1994); see also Silva, supra note 13, at 456 (describing the provisions
of the Act of 1947). Although the Speaker might seem to have a less dramatic conflict of interest than
the President pro tempore, who sits in final judgment, recall that in impeachment the Speaker is analo-
gous to a grand jury foreman.

69. U.S. CONST. art. II, § 1, cl. 2 ('[N]o Senator or Representative, or Person holding an Office of
Trust or Profit under the United States, shall be appointed an Elector."). Note, once again, the clear
legislator/officer distinction highlighted in this clause.

70. See id. art. II, § 1, cl. 3.
71. In the case of Johnson's impeachment, it might be argued that Benjamin Wade's leadership

position was largely formal, and that the true political leader of the Senate in 1868 was Senator William
Fessenden. This claim, even if true, misses the point. Nothing in the Constitution would have prevented
the Senate from electing its "true leader" as President pro tempore moments before casting a final vote
to convict Andrew Johnson.

72. See notes 89-92 infra and accompanying text (discussing Congress' role in the provisions of
the Twenty-Fifth Amendment).

73. See generally MICHAEL J. GLENNON, WHEN No MAJoarry RusL.s: THE ELECTORAL COLLEGE
AND P aSXnmENAL SuccEssioN 8 (1992) (reporting that "most in Philadelphia opposed congressional
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Yet this is precisely what can happen if we read the term "Officer" in the Suc-
cession Clause to include legislators. 74 The Constitution's general Electoral
College Model does give Congress a (now rare) role in selecting Presidents
when electors are deadlocked. Congress also participates in filling a vacant
Vice-Presidency by confirming the President's nominee for that post.75 How-
ever, in both instances, Congress is limited to choosing among those "nomi-
nated" by continental institutions 76 outside of Congress-the Electoral College
or (in the case of vice-presidential vacancy) the Presidency. Consistent with
the basic spirit of the Electoral College model, we should read the term "Of-
ficer" in the Succession Clause to include presidential "nominees"-executive
and judicial officers appointed via presidential nomination and commission-
but not congressional party leaders whom the Congress itself selects.

2. Logistics.

The "where" problem. Consider next the Constitution's concern with ge-
ography. "Geography preoccupied the founding generation .... [It] ramified
in every direction, influencing virtually every major issue considered by the
Philadelphia Convention... . -77 Where to locate various government person-
nel and institutions obsessed those who wrote and ratified the Constitution,
largely because location does affect (and did so much more in 1787) the smooth
running of government. For example, impeachment trials-suits that may tend
to distract government actors from discharging their duties-were explicitly
located in the Senate, in the nation's capital, in part because that is where geo-
graphic disruption would be minimized. 78 Similarly, part of Article III's un-
derlying logic is geographic: The requirement that suits involving ambassadors
be tried in the original jurisdiction of the Supreme Court, in the nation's capital,
reflected a concern over the disruption of ambassadors' official duties. 79

Given all this, we must ask what kind of event would cause the single larg-
est disruption in the smooth operation of the federal government? Clearly the
answer is the kind of catastrophe that triggers the succession statute-that is,

selection [of the President]"); Tim FEDERALIST No. 68 (Alexander Hamilton) (discussing the need to
keep the President independent of the legislature).

74. See Rutm C. SrIvA, PssmmMr.L SuccssioN 155-56 (Greenwood 1968) (1951). In effect,
legislative succession threatens to transform the American impeachment model-featuring a judicial
proceeding focused on presidential misconduct-into a British-style political vote of parliamentary no
confidence.

75. U.S. Co-4sT. amend. XXV, § 2; see text accompanying notes 89-92 infra.
76. See text accompanying notes 102-103 infra (observing that congressional members lack a

national electoral mandate, having been voted into office only by the people of a single state or district).
77. Akhil Reed Amar, Marbury, Section 13, and the Original Jurisdiction of the Supreme Court,

56 U. Cm. L. REv. 443, 469-71 (1989).
78. THE FEDERALuSt No. 65, at 443-44 (Alexander Hamilton) (Jacob E. Cooke ed., 1961) (high-

lighting the disadvantages of geographically disperse impeachment participants); Akhil Reed Amar &
Neal Kumar Katyal, Executive Privileges and Immunities: The Nixon and Clinton Cases, 108 HARv. L.
Ray. 701, 724-26 (1995) (arguing that civil suits against the President should be tried in the capital to
avoid disruption of duties).

79. Amar, supra note 77, at 469-78 (detailing examples of geography infusing the provisions of
Article III); Akhil Reed Amar, The Two-Tiered Structure of the Judiciary Act of 1789, 138 U. PA. L.
REv. 1499, 1560 n.222 (1990) (providing further elaboration).
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an event that deprives the country of its two elected executive officials. In
construing the scope of the Succession Clause, shouldn't we consider the geo-
graphic location of a would-be successor? At the Founding, high level execu-
tive officials, especially Cabinet members, were most likely to be in
Washington during a time of national crisis. Diligent federal legislators, in-
eluding the Speaker, tended to, and were supposed to, split their time between
the capital and the people they represented. Indeed, in the early Republic,
Americans expected that legislators would typically meet in short sessions and
quickly return back home to live (like everyone else) under the laws just made.
Article I's Arrest Clause explicitly focused on this geographic reality in its
reference to federal legislators "going to and returning from" the capital.80

During the First Congress, in debates over presidential vacancy, Represen-
tative Carroll argued against legislative succession, and in favor of Cabinet
succession, in geographical terms: "[T]he vacancy might happen in the recess
of the Legislature, or in the absence of the President of the Senate; the Secre-
tary of State would always be at the seat of Government."8' Moments later,
Representative Smith echoed the point: "[T]he office of Secretary of State and
the duties of President were analogous. He was a kind of assistant to the Chief
Magistrate, and would, therefore, very properly supply his place; besides, he
was always at the seat of Government." 82

Though geography looms less large today, it did inform the Founders'
drafting and thus casts some light on what was the most sensible reading of the
Succession Clause when enacted. Even in today's jet age, there remains an
impulse that location counts-an impulse that helps explain Secretary of State
Alexander Haig's attempt to reassure the country, in the wake of the assassina-
tion attempt on President Reagan in 1981, that someone was "in control here,
in the White House."83

The "when" problem. A related structural argument concerns time. The
President and the executive officers who serve beneath him are on duty-in
office-without break or interruption, 365 days a year. Federal legislators, in-
cluding the Speaker, do the people's business only while Congress is in session.
The Constitution requires only that "the Congress shall assemble at least once
in every Year."84 Beyond that, the length and frequency of congressional ses-

80. U.S. CONST. art. I, § 6, cl. 1. For a modem textual reflection of geographic concern, see id.
amend. XXV, § 4 (providing a 48-hour period to assemble should Congress not be in session at the time
of an emergency in the Oval Office).

81. 2 AiNats oF CONG. 1912 (Jan. 13, 1791).
82. Id. at 1913-14 (Jan. 13, 1791).
83. Questions Raised: Who Was In Charge?. 39 CONG. Q. WVKLY. REP. 580 (1981) (emphasis

added). Haig further remarked "Constitutionally, gentlemen, you have the president, the vice president
and the secretary of state in that order .... " Id. He was widely mocked at the time for ignoring the
Speaker and President pro tempore, but, "constitutionally" speaking, Haig was dead right. If federal
legislators are constitutionally ineligible, as we argue in this article, the Secretary of State is indeed next
in line under the succession act. See note 2 supra. Could it be that with these words Haig was staking
out his constitutional claim?

84. U.S. CONST. art. I, § 4, cl. 2.

[Vol. 48:113

28



PRESIDENTIAL SUCCESSION

sions are for Congress itself to determine by law.8 5 Indeed, during the first
hundred years following constitutional ratification, "there were frequent and
lengthy vacancies in the offices of President pro tempore and Speaker."'86 Even
today, the House is, strictly speaking, not a continuing body 87 and must elect
new officers every two years. By its very nature, therefore, the Speakership is
not a continuous office.s8 Yet, who would dispute the importance of filling a
Presidential vacancy immediately after an event triggering section 19 occurs?
When defining eligible "Officers" within the meaning of the Succession
Clause, we should bear in mind that Speakers have never been continuously on
the job like federal executive and judicial officers.

In sum, whether we consider the deep implications of the Constitution's
separation of powers and its rejection of a Parliamentary/Prime Minister model
or focus on the more mundane, practical issues of time and place, we reach the
same conclusion: The Constitution's structure strongly suggests that legislators
are simply not Succession Clause "Officers."

C. Subsequent Constitutional Developments

Thus far, we have looked at textual and structural arguments that could
have been (and in many cases were) made in the Founding era. But do more
recent changes to the Constitution reinforce or undermine these arguments?

1. The Tiventy-Fifth Amendment.

The enactment of the Twenty-Fifth Amendment in 1967 makes our struc-
tural attack on section 19 even more forceful. The Twenty-Fifth Amendment
provides, among other things, a means of filling a vice-presidential vacancy.
As we have already noted, the original Constitution did not give a President any
authority to replace a Vice President who died or left office.89 The Twenty-
Fifth Amendment now directs Presidents faced with a vice-presidential vacancy

85. The President may, of course, convene Congress in emergencies. Id. art. II, § 3. But what
happens when the Presidency is vacant? For an argument that presidential and vice-presidential vacan-
cies occurring when neither House is in session creates the possibility of no existing successor and no
constitutional means of selecting one, see Silva, supra note 13, at 452, 472 n.83. See also Brown &
Cinquegrana, supra note 20, at 1419 n. 106 (discussing how President Arthur, who had no Vice President
immediately after he replaced President Garfield, drafted a proclamation calling Congress into special
session if, and only if, he died).

86. Brown & Cinquegrana, supra note 20, at 1419; see also FEacK, supra note 20, at 90 n.t
(describing "lame duck" sessions of Congress between election and commencement of the new term and
the long gap between the beginning of the new term and the seating of the new Congress); Hamlin,
supra note 43, at 183 (noting historical reality that at times both offices of Speaker and President pro
tempore have been vacant); Silva, supra note 13, at 452 nA (describing nine-month lapses in congres-
sional sessions).

87. Eastland v. United States Servicemen's Fund, 421 U.S. 491, 512 (1975) (citing Gojack v.
United States, 384 U.S. 702, 706 n.4 (1966); McGrain v. Daugherty, 273 U.S. 135, 181 (1927)).

88. See 3 ANrN..s oF CoNG. 281 (Dec. 22, 1791) (remarks of Rep. white) ("[T]he Speaker was
not a permanent officer, if he could be considered as one in any point of view."); id. (remarks of Rep.
Giles) ("[T]he Constitution refers to some permanent officer to be created pursuant to the provisions
therein contained. [The Speaker and President pro tempore] are not permanent... the subject was not
to be left to any casualty, if it could possibly be prevented.").

89. See text accompanying note 62 supra.
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to "nominate a Vice President who shall take office upon confirmation by a
majority vote of both Houses of Congress."90 If the Speaker and President pro
tempore are "Officers" who can ascend to the Presidency, then the same con-
flict-of-interest problem we saw with regard to impeachment now arises with
the Twenty-Fifth Amendment's requirement that both houses of Congress ap-
prove vice-presidential nominees. For example, think about congressional con-
sideration of a vice-presidential nominee put forth by a President who herself
has years remaining in her term. Do we really want the Speaker and President
pro tempore to wield power in a confirmation process that might hugely de-
crease their own chances to ascend? Would we be surprised if the confirmation
process bogged down, or perhaps even stalled? 91 Doesn't construing the Suc-
cession Clause to include the Speaker as an "Officer" undermine the objective
to which the Twenty-Fifth Amendment is dedicated-namely, the prompt and
orderly replacement of departed Vice Presidents?92

Consider, in this regard, the shrewd remarks of two of the most able men at
the Philadelphia Convention: James Wilson and James Madison. In response
to early proposals that put the Chief Senator next in line for a vacant Presidency
and also gave the Senate a role in presidential selection, Wilson worried that
the Senate "might have an interest in throwing dilatory obstacles in the way" of
presidential selection.93 Days later, Madison seconded the point: "[T]he Sen-
ate might retard the appointment of a [U.S.] President in order to carry points
whilst the revisionary [veto] power was in the President of their own body."94

Here too, our concern that a conflict of interest may lead to harmful legisla-
tive foot-dragging reflects not abstract fanciful fears, but actual historical expe-
rience. It took a Democratically controlled Congress no less than 121 days to
confirm Republican Nelson Rockefeller as Vice President in 1974.95 Had
something happened to Republican President Gerald Ford during this four
month window, Democrat Speaker Carl Albert would have moved into the
Oval Office under section 19.

Granted, Rockefeller's questionable financial dealings raised genuine issues
about his fitness to serve as either Vice President or President.96 But the 1947
Act created bad incentives for Congress to string things out, rather than deliber-
ate with dispatch and then vote up or down on Rockefeller. 97 Even if the con-

90. U.S. CoNsr amend. XXV, § 2 (emphasis added).
91. See Brown & Cinquegrana, supra note 20, at 1403-04 & nn.55-57, 1414-15 (demonstrating

the dangers of partisan politics disrupting the confirmation process and suggesting reform through either
limiting confirmation participants to members of the President's party or mandating a time limit on the
confirmation process).

92. Though § 19 was on the books when the Twenty-Fifth Amendment was adopted, nothing in
the Amendment's text or structure bestows any special constitutional blessing on § 19. To the contrary,
as we argue, the very structure of the Amendment undermines the § 19 scheme.

93. REcoRDs, supra note 16, at 402-03.
94. Id. at 427.
95. See FEaiucK, supra note 65, at 163-184 (chronicling the lengthy and controversial confirma-

tion of Rockefeller).
96. See id.
97. For responses to the delay, see id. at 176 n.* (noting objections of Sen. Scott, a Rockefeller

supporter, to Congress' decision to further postpone hearings); id. at 178 (quoting President Ford's
complaint that almost three months after Rockefeller's nomination, Congress should "fish or cut bait");

[Vol. 48:113

30



PRESIDENTIAL SUCCESSION

flicts of interest created by the Act never actually affected congressional
behavior here, and in fact did not slow things down one bit, the Act still con-
tributed to the appearance of a self-dealing slowdown. In this respect, the
1947 Act repeated the mistake of the Act of 1792, which created the appear-
ance of impropriety when Ben Wade voted to convict Andrew Johnson in
1868, even though Johnson had in fact done things that raised real doubts about
his fitness for the Presidency.

Another section of the Twenty-Fifth Amendment creates further opportu-
nity for legislative self-dealing, should legislators be permitted to succeed to
the Presidency. Section 4 of the Amendment allows the Vice President, to-
gether with a majority of either the Cabinet or such other body as Congress
designates, to certify to the Congress that the President is unable to discharge
his duties.98 This certification can effectively remove the President from office
until the disability passes, making the Vice President Acting President.99 Of
course, a President alleged to be disabled might disagree, and the Twenty-Fifth
Amendment allows him to communicate such disagreement to Congress. In
such a case, Section 4 makes the two houses of Congress the ultimate judges of
the President's fitness for service.' 00 To the extent the legislative leaders rank
high up in the succession line, their final arbitration of such executive depart-
ment disputes may be infected by a direct and immediate conflict of interest.
Here again, permitting legislative succession creates the possibility that legisla-
tors will judge their own cases. 1'0

id. at 227-29 (suggesting that the ABA's 1974 proposal for a single joint House-Senate hearing would
have appropriately expedited Rockefeller's confirmation).

98. U.S. Co-sr. amend. XXV, § 4.
99. Ma
100. See id.
101. Given Cabinet officers' own place in the line of succession, one might worry that conflicts of

interest will infect their judgments about presidential disability. But the Twenty-Fifth Amendment gives
the Cabinet only the first, not the last, word on presidential disability. And even here, if Congress is
concerned about possible self-dealing it may displace the Cabinet's role altogether by substituting, for
example, a panel of disinterested medical experts. See Brown & Cinquegrana, supra note 20, at 1415-
16. While the House, in impeachment, acts as a kind of grand jury, the Cabinet members here act more
like qui tam plaintiffs than judicial officers: They make no findings of misconduct, and may be replaced
by any body Congress chooses.

Moreover, Cabinet officials face very different strategic incentives than do legislators. Consider a
bad-faith Cabinet official cynically considering whether to deem an able President disabled to push
himself one notch higher on the succession chain. If the able President can convince a mere one-third-
plus-one of either House of her fitness, she will resume the reins and can immediately dismiss the bad-
faith official. Under the Amendment, by contrast, cynical legislators face neither this uncertainty about
whether the President will prevail (since they rule at the end), nor the prospect of immediate dismissal.

Also, in ruling against a disabled President, the collective Cabinet does not anoint itself an electoral
college: As a group, it may not designate its favorite Cabinet member "Secretary of State" and thus next
in line in the same way that each House may pick its favorite as the section 19 "Officer." Finally,
Cabinet officers, unlike Congress members, are typically handpicked by and work closely with the
President whose fitness is now in question; thus they are likely to be both loyal and knowledgeable
about any possible disability. SILVA, supra note 74, at 108. The Cabinet's special access to and knowl-
edge of the President's true status may be crucial in many disability cases. In the end, this unique
knowledge may outweigh any indirect self-dealing concerns raised by Cabinet succession.
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2. The populist Presidency.

Finally, we should take note of a powerful post-Founding development in
American constitutionalism: the rise of a populist, plebiscitarian Presidency.
At first, this trend might seem to support legislative succession-Representa-
tives and Senators (after the Seventeenth Amendment) are directly elected by
the people, but Cabinet officials are not. The People's President today, the
argument runs, should be elected, not appointed; thus, legislators, not Cabinet
officials, should head the succession lineup.

But the President is elected by a national electorate; Congressmen are not.
They represent the parts, not the whole.102 The narrow, local strategies by
which Congressmen secure election in their states and districts, with promises
of pork and parks, often do not reflect the national vision the People have
historically wanted their Presidents to possess. On this score, Cabinet officials
are more truly presidential: According to presidential scholar Steven Calabresi,
the "President and [his] accountable subordinates" are the "only representa-
tives of a national electoral constituency."'0 3

In 200 years, at least nine elected Presidents previously served in the Cabi-
net (not counting the Vice Presidency) and six of the nine served as Secretary
of State; but only one served as Speaker of the House. 104 To be sure, most of
these Cabinet-officer Presidents are nineteenth century figures. But of the six-
teen men elected President after 1900, five (the two Roosevelts, Taft, Hoover,
and Bush) had held Cabinet or sub-Cabinet executive office; four others (Coo-
lidge, Truman, Johnson, and Nixon) had served de facto in Cabinets as Vice
Presidents; and one other (Eisenhower) had served as an executive department
General.' 0 5 Only five (Harding, Truman, Kennedy, Johnson, and Nixon) had
served as Senators; while seven (both Roosevelts, Wilson, Coolidge, Carter,
Reagan, and Clinton) came to the Oval Office as former state chief executives
with no service in either the House or Senate.' 0 6 Although four (Kennedy,
Johnson, Nixon, and Bush) had served (typically) brief stints in the House early
in their careers, none came directly from the House of Representatives to the
Oval Office. Only one of the sixteen (Johnson) was a true congressional
leader.I0 7

Of course, the Speaker and the President pro tempore are chosen as leaders
by their respective Houses, which do span the country; but a Cabinet official is

102. See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 435-36 (1819); SILVA, supra note 74,
at 157-58.

103. Steven G. Calabresi, Some Normative Arguments for the Unitary Executive, 48 Amu. L. Rnv.
23, 58-70 (1995) (emphasis added; capitalization altered).

104. See SILVA, supra note 74, at 159 (citing similar figures); see also FEEicK, supra note 20, at
267 (noting the "executive competency" of former Secretaries of State, including "John Marshall,
Daniel Webster, John C. Calhoun, William H. Seward, John Hay, Elihu Root, William Jennings Bryan,
Robert Lansing, Charles E. Hughes, Henry L. Stimson, Cordell Hull, James F. Byrnes, George C. Mar-
shall, and John Foster Dulles"). In addition, Henry Clay and James G. Blaine each served as both House
Speaker and Secretary of State. Id.

105. JOSEPH NATHAN KANE, FACTs ABour THE PREsIDENs: A COMPILATION OF BioGRtAPmcAI.
AND HIsroRIcAL INFoRMATION 333-34 (6th ed. 1993).

106. Id.
107. Id. at 333, 335.
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appointed by the President and then confirmed by the Senate. Thus, in contrast
to the Speaker or President pro tempore, a Cabinet official can claim selection
by two continental institutions, and a mandate from the most truly national
institution (the Presidency). Moreover, only he can claim apostolic succession
from the very person whose presidential term ended prematurely.

This last idea-handpicked succession-is especially important. A modem
Vice President who moves up to the Oval Office derives his mandate largely
from the fact that he is the handpicked successor of the fallen President.108

Because the People on Election Day are not given a chance to cast separate
votes for the Vice President, he lacks apersonal electoral mandate. Instead, the
Vice President derives his mandate from the populist President who chose him
as both running mate and heir apparent.' 0 9 The Twenty-Fifth Amendment for-
malizes the notion of handpicked succession, empowering the President to
nominate her chosen heir, subject to congressional approval. 110 Cabinet suc-
cession simply extends this modem model of handpicked succession to the next
level of contingency: In the event of double death, the Oval Office will still
pass to a person handpicked by the President as her (contingent) successor. (If
none of the existing Cabinet offices is deemed appropriate for this ex officio
role as contingent successor, a new executive office of "First Secretary" could
be explicitly created with duties designed to provide the officer with suitable
training for the Presidency, and with a nomination and confirmation process
focusing directly on the express role of contingent successor.)"'

In general, this model of "apostolic" legitimacy will tend to preserve party
and policy continuity: The party that won the People's vote of confidence on
Election Day will continue to govern the White House. Legislative succession,
by contrast, can defy the People's presidential verdict, awarding the White
House to the party that decisively lost the Presidency on Election Day. 12 This
is an especially grave problem under current law, since statutory succession
does not trigger an interim election.' 3

As we have seen, congressional elections cannot substitute for presidential
ones. Even if they could, section 19 can defy the people's will on Congres-
sional Election Day. A Speaker who loses his district in an off-year November
election, and whose party goes down to defeat nationally, will still become
President-for more than two years!-if the Oval Office becomes vacant in

108. See SH.,VA, supra note 74, at 156-57.
109. Elsewhere, we have argued that perhaps the People should be allowed to vote separately on

the Vice Presidency, precisely to strengthen the mandate of a Vice President who may one day need to
lead the nation. See Amar & Amar, supra note 1, at 946-47.

110. See note 90 supra and accompanying text. For more extended discussion of the notion of
legitimacy via handpicked succession, see Akhil Reed Amar, Presidents, Vice Presidents, and Death:
Closing the Constitution's Succession Gap, 48 Aiu. L. Rav. 215 (1995); see also Allan P. Sindler,
Presidential Selection and Succession in Special Situations, in PRFsmimAL SELECTnON 331, 351-54
(Alexander Heard & Michael Nelson eds., 1987).

111. For similar suggestions, see FEERICK, supra note 20, at 262 (describing New York Governor
Rockefeller's "First Secretary" proposal); SILVA, supra note 74, at 175-76 (advocating creation of the
office of Assistant President).

112. See SiLvA, supra note 74, at 154-55, 157.
113. For a discussion of interim elections, see text accompanying notes 121-125, 144 infra.
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mid-November, December, or early January. Thus, when fully considered, the
modem rise of political parties and a populist Presidency does not undercut, but
in fact buttresses, the case against legislative succession.

II. THE STATUTORY EVOLUTION

Given the powerful textual, historical, and structural arguments identified
above, how could Congress have ever enacted 3 U.S.C. section 19? To answer
this question, and to understand the evolution of the federal succession statute,
we must go back to the earliest version, enacted in 1792.114 One major faction
of the Second Congress wanted the Secretary of State to follow the Vice Presi-
dent in the succession order. 115 The Secretary of State at the time was Thomas
Jefferson. Another faction, however, consisted of Jefferson's political oppo-
nents: the Federalist party, headed by Secretary of the Treasury Alexander
Hamilton, who saw himself as the chief Cabinet officer.' 16 The Succession Act
of 1792 resolved this rivalry between Jefferson and Hamilton1 17 by identifying
the President pro tempore and then the Speaker as the first two in line after the
Vice President.' 1

8 In other words, Congress declared a pox on both executive
departments and (not surprisingly) favored its own. 19 Because political rival-

114. For general background on the political circumstances giving rise to the 1792 Act, see Brown
& Cinquegrana, supra note 20, at 1418; Silva, supra note 13, at 458-60.

115. Silva, supra note 13, at 458-59.
116. See id. at 459-60 (contending that the first succession act, favoring legislative succession,

resulted "from Hamilton's antipathy for Jefferson, not from mature deliberation").
117. See 2 AtrNAi.s OF CONG. 1904 (Jan. 10, 1791) (remarks of Rep. Seney) ("He was not for

making any decision that would give umbrage to any officer of the Government. The Secretary of State
and the Secretary of the Treasury were equally entitled to the public notice.").

118. Act of Mar. 1, 1792, ch. 8, § 9, 1 Stat. 239, 240 (repealed 1886).
119. Two other (ultimately unsatisfactory) notions may have made it seem natural or appropriate

to place the President pro tempore next in line. First, the Senate, in some ways, resembles an executive
council, playing a role in advising on, as well as consenting to, executive appointments and treatymak-
ing. See U.S. CoNsT. art. II, § 2, cl. 2. Cf. WooD, supra note 13, at 138-39 (noting that in most colonial
governments, but not in early revolutionary state constitutions, the upper branch of the legislature also
served as the governor's council). But this vision of the Senate contradicts the strong separation of
executive and legislative personnel embodied in revolutionary state constitutions and in the Incompati-
bility Clause of the federal Constitution. See id. at 138 (noting criticism of early colonial councils which
mixed legislative and magisterial duties); see generally Calabresi & Larsen, supra note 9 (discussing the
Incompatibility Clause's role in maintaining separation of powers).

Second, some in Congress believed that since the Vice President-the er officio Senate Presi-
dent--succeeds a fallen President, the next official in line should be the Vice President's replacement as
Senate presider: the President pro tempore. Indeed, Roger Sherman (wrongly) thought that the Presi-
dent pro tempore, following Vice Presidential ascension, would himself become Vice President. See 2
Aa A.S oF CoNG. 1903 (Jan. 10, 1791), 1912 (Jan. 13, 1791). Sherman's textual mistake mirrors his
structural myopia: Unlike the Vice President, the President pro tempore formally represents but a single
state. His ascension to the Presidency would thus raise distinct issues of state favoritism and dis-
uniformity. See note 25 supra and accompanying text. And to remain in office, a Senator (unlike a Vice
President) might need to win state reelection in an off-year election. This would have made the Acting
President of the United States dependent on a single state legislature.

Once the decision was made to put the President pro tempore at the top of the Succession Act list,
notions of bicameralism may have argued for the Speaker's placement next in line. But see 3 ANNALS
OF CONG. 281 (Dec. 22, 1791) (remarks of Rep. Gerry) ("[H]e hoped that the House would never
consent to making their Speaker an amphibious animal."). Gerry did support the inclusion of the Presi-
dent pro tempore in the Succession Act. See id. at 302-03 (Jan. 2, 1792). Thus he appears to have
believed that the Senate was already "amphibious"--mixing executive and legislative functions (but not
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ries influenced the 1792 Act, and because Founding giants such as Madison
doubted the constitutionality of legislative succession, some twentieth century
Congressmen have rightly questioned the authoritativeness of the early Con-
gress' constitutional views.' 20

The 1792 Act does have one other noteworthy aspect: a provision for an
immediate national presidential election in the event the succession statute is
triggered. 12 1 The "Officer" who assumed the Presidency under the Act would
do so only for as long as was necessary to conduct a new election. This special
election procedure squares perfectly with the Constitution's Succession Clause,
which empowers Congress to specify an Acting President to serve "until... a
President shall be elected,"' 22 without explicitly insisting that the country wait
for a regular quadrennial election. Indeed, at the Philadelphia Convention,
James Madison took special pains to ensure that the Succession Clause was
worded to accommodate the possibility of an "intermediate election of the Pres-
ident." 23 And at the Virginia ratifying convention, he made public assurances
that in the event of double death, "the election of another President will imme-
diately take place."'124 As we urge in greater detail below, this "special elec-
tion" provision should be resurrected today. 125

In repealing the 1792 Act with the Act of 1886, Congress implemented a
succession scheme that excluded members of Congress, providing instead for
Cabinet succession.126 The 1886 Act also gave Congress discretion on whether

personnel) in its "Advice and Consent" concerning appointments and treatymaking-in ways the House
was not

120. For example, during the debates over the 1947 Act, Senator Hatch submitted a legal memo-
randum stating:

the original succession law was the offspring of a rivalry existing at the time between Mr.
Hamilton, the Secretary of the Treasury, and Mr. Jefferson, then Secretary of State. It was the
"product of the personal and political animosities of that hour rather than one of deliberate
judgment of the Congress that passed it."

93 Coo. Rac. 7769 (1947). See also id. at 8629 (similar remarks of Rep. Gwynne). We should also
note that votes in the Second Congress over inclusion of legislators were close. On January 2, 1792, the
House defeated a motion to strike the President pro tempore by a vote of 27 to 24. The same day, the
House passed a motion to strike the Speaker by a vote of 26 to 25. Five days later, a motion to strike
both carried 32 to 22. Only after the Senate (acting behind closed doors) refused to yield the point did
the House give in by a vote of 31 to 24. FEmrcc, supra note 20, at 59-60. For a more general discus-
sion of the perils of overreliance on early Congresses' constructions of the Constitution, see Calabresi &
Prakash, supra note 43, at 551-59.

121. Act of Mar. 1, 1792, ch. 8, § 10, 1 Stat. 239, 240-41 (repealed 1886).
122. U.S. CONST. art. II, § 1, cl. 6.
123. REcoRDs, supra note 16, at 535; see also id. at 599 & n.23, 626 (detailing variations in

Succession Clause language about "chusing" another President).
124. 3 THE DEBATEs IN THE SEvERAL STATE CoNvErMONs, ON Tim ADOPnON OF rm FEDEa.

CONSTITUTION AS RECOMMENDED BY THE GENERAL CONvENTION AT PmILADELPHIA, iN 1787, 487-88
(Jonathan Elliot ed.) (2d ed. Washington 1836).

125. Some doubt congressional power to call a special election. Hamlin, supra note 43, at 193-
94; Silva, supra note 13, at 469-75. But the Succession Clause explicitly empowers Congress to "by
Law provide for the Case of" double vacancy in the White House. U.S. CONsr. art. II, § 1, cl. 6. The
power to call a special election by law seems implicit here and clearly intended. Above and beyond the
clear words and implication of this clause, the letter and spirit of the so-called "Sweeping Clause" give
Congress power to pass "all Laws which shall be necessary and proper for carrying into Execution...
Powers vested by [the] Constitution... in any Department or Officer." U.S. CoNsT. art. I, § 8, cl. 18
(emphasis added).

126. Act of Jan. 19, 1886, ch. 4, § 1, 24 Stat. 1, 1 (repealed 1947).
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to call a special presidential election. 127 The legislative debates of the 1886
Act, both in the House and the Senate, reflected: (1) widespread doubt as to the
constitutionality of the 1792 Act, based in large part on the scope of the term
"Officer"; (2) disenchantment with the conflict-of-interest shenanigans during
Andrew Johnson's 1868 impeachment; and (3) concern that legislative succes-
sion could deliver the Oval Office keys to the party locked out of the White
House by the People on Presidential Election Day.128

In 1947, Congress again revised the succession order by enacting section
19, which reinstates legislators atop the list, but this time with the President pro
tempore following the Speaker. 129 Several members of Congress argued
against the constitutionality of the 1947 law during the legislative debates, but
the bill's supporters relied on an opinion by Acting Attorney General Douglas
McGregor, who concluded that congressmen were "Officers" within the mean-
ing of the Succession Clause.' 30 McGregor's reasoning is-not to mince
words-shoddy.' 31 Importantly, the 1947 version, which still governs today,

127. Id. See also Hamlin, supra note 43, at 191-94 (discussing special election under the Act); cf
Silva, supra note 13, at 472-73 (noting objections to reading a special election provision into the 1886
Act but ultimately concluding that such a provision was intended).

128. See 93 CONo. Rac. 7769 (1947) (reproducing a report by Sen. Hatch which details objections
during debate over the 1886 Act to deeming the Speaker and President pro tempore "Officers" for
succession purposes); FEEaucx, supra note 20, at 144-45; FaERucK, supra note 65, at 41. For more
discussion, see Brown & Cinquegrana, supra note 20, at 1420-21; Silva, supra note 13, at 451-52, 461-
63; Sindler, supra note 110, at 346.

129. 3 U.S.C. § 19(a)(1), (b) (1994). The belief that legislative leaders, unlike Cabinet members
(or federal judges), enjoyed an "electoral mandate" spurred President Truman to ask Congress to rein-
state the President pro tempore and Speaker atop the succession list. FMaIUCK, supra note 20, at 205-06;
Brown & Cinquegrana, supra note 20, at 1421-30 & n.1 11; Sindler, supra note 110, at 353; Silva, supra
note 13, at 454-55. But see text accompanying notes 102-113 supra (arguing that Cabinet members
possess a greater national electoral mandate than legislators).

130. 93 CONG. REc. 8621-22 (1947) (reprinting Letter from Acting Attorney General Douglas v.
McGregor to Hon. Earl C. Michener, Chairman, House Comm. on the Judiciary).

131. McGregor leaned heavily on the early Congress' interpretation of the Succession Clause, as
reflected in the Act of 1792. Such strong reliance on early congressional interpretations, infected by
political self-dealing, is misplaced. See note 120 supra and accompanying text. Moreover, the 1792 and
the 1947 Acts differed in key ways. The 1947 Act explicitly required an ascending legislator to resign
his legislative leadership, but the 1792 Act maintained a pointed silence on this. Several lav'makers who
voted for the 1792 Act apparently thought that resignation was not required. This judgment is obviously
unconstitutional, see text accompanying notes 34-35 supra, and thus provides little comfort to support-
ers of the 1947 Act. Other early legislators may have believed that the Constitution did indeed require
resignation, but they failed to come to grips with the unique practical and constitutional problems cre-
ated by resignation. See notes 30-49 supra and accompanying text. In short, by faling to explicitly
address the resignation dilemma that Madison posed, see note 143 infra, the Second Congress simply
evaded the key analytic issue, and thus the Act is entitled to little weight as a considered constitutional
judgment. (And, of course, no statutory succession ever took place under the 1792 Act--or has yet to
take place under the 1947 Act-and so the practical slate remains relatively clean.)

McGregor also stressed the breadth of the word "Officer" in the Succession Clause, but he failed to
address the textual and structural criticisms of that construction raised in this article. Finally, McGregor
waved in the direction ofLamar v. United States, in which the Court decided that an imposter Congress-
man had falsely portrayed himself as an "officer acting under the authority of the United States" within
the meaning of a 1909 fraud statute. Lamar v. United States, 241 U.S. 103, 112-15 (1916). But the
Justices in Lamar took great pains to stress that a term can have one meaning in a statute and another in
the Constitution. See id. at 112; Lamar v. United States, 240 U.S. 60, 65 (1916) (same case) ("As to the
construction of the Constitution being involved, it obviously is not .... [O]f course words may be used
in a statute in a different sense from that in which they are used in the Constitution."). Correct interpre-
tation requires careful examination of the Constitution itself, and this McGregor failed to offer.
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omitted-over President Truman's objection-any provision for an immediate
election should the succession act be triggered. 132

Other provisions of section 19 of the 1947 Act have created additional con-
stitutional and practical problems. First, section 19 provides that a Cabinet
officer who assumes the Presidency after the Speaker and President pro
tempore have passed up their chance can later be "bumped" out of the Oval
Office if either legislator changes his mind or is replaced by a new legislative
leader. 133 Bumping creates huge problems of logistics and fosters gamesman-
ship.' 3 4 It also seems to violate the plain meaning of the Constitution.135

Under the Succession Clause, Congress may declare what Officer shall succeed
and such officer shall "then act as President ... until the [presidential or vice
presidential] Disability be removed, or a President shall be elected.' 3 6 By
what logic, or authority, can Congress instead declare that an Officer shall act
as President until some other suitor wants the Job? Neither the Act of 1792 nor
the Act of 1886 provided for bumping; on the contrary, the author of the 1886
Act, Senator Hoar, proclaimed bumping unconstitutional. 137 To make matters
even fishier, only congressional leaders can bump under section 19; a higher
ranking Cabinet officer cannot bump a lower ranking officer once the latter has
assumed the office of Acting President. This selective bumping smacks of leg-
islative self-dealing.

Second, the 1947 Act requires any Cabinet officer who ascends to resign
his Cabinet post in order to act as President.' 38 Consider the case where the
Vice Presidency is vacant and the President becomes temporarily disabled-
say, an operation will put her out of action for an anticipated two weeks.
Neither the Speaker nor the President pro tempore is likely to resign his legisla-
tive seat to act as President for a mere two weeks-and, as we have seen, the
Incompatibility Clause demands this resignation. 139 The ball, therefore, now
bounces into the Secretary of State's court. Section 19 forces him to give up
his State Department post in order to act as President; and once the disabled

132. See FEmucC, supra note 20, at 205-08; Brown & Cinquegrana, supra note 20, at 1421-22 &
n. 111; Silva, supra note 13, at 456; Sindler, supra note 110, at 335.

133. 3 U.S.C. § 19(d)(2) (1994).
134. FEEICK, supra note 20, at 268-69 (noting that bumping could result in several Presidencies

within a short period and that Cabinet officers serving as Acting President would be "straitjacketed");
Brown & Cinquegrana, supra note 20, at 1437-40, 1448-50 (hypothesizing the political jockeying by
Speaker Tip O'Neill, President pro tempore Strom Thurmond, and Secretary of State George Schultz
that could have occurred in the wake of the assassination attempt on President Reagan and arguing for
reform of § 19's bumping provision).

135. See FEmucRK, supra note 20, at 268-69; SiLvA, supra note 74, at 175.
136. U.S. CorsT. art. II, § 1, cl. 6 (emphasis added).
137. 17 CoNG. Rac. 220 (1885) ("You never go back up the ladder after you have gone down

around."); 14 CoNG. REc. 880 (1883) (recording Hoar's belief that Congress may appoint a successor
President until disability ceases or a new election occurs, but not until another officer qualifies); see also
Silva, supra note 13, at 469 & n.68 (citing Hoar's remarks during congressional debates between 1883
and 1886).

138. 3 U.S.C. § 19(d)(3) (1994).
139. See text accompanying notes 30-38 supra. Section 19 also explicitly requires that an ascend-

ing Speaker must resign both his legislative seat and his Speakership. 3 U.S.C. § 19(a)(1) (1994). Simi-
larly, an ascending President pro tempore must likewise resign from the Senate and from his Senate
office. Id. at § 19(b).
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President recovers and resumes the reins, the Secretary will regain his post only
by rerunning the nomination and confirmation gauntlet. This hardly seems a
fitting reward for a good and faithful public servant. The Act of 1886 did not
require Cabinet resignation; on the contrary, as discussed earlier, many of its
backers believed that a Cabinet officer must keep his post to act as President. 140

In short, legislative debates over the centuries do little to refute the force of
our analysis in this article. Once, in 1886, Congress denied itself; and twice, in
1792 and 1947, Congress favored its own. Constitutionally, Congress' self-de-
nial was a far, far better thing than its self-dealing.

III. THE BURDEN OF PERSUASION

In the end, the question is not just whose reading of the Succession Clause
is best. We must bear in mind the factual contexts in which succession be-
comes an issue. Statutory succession provisions are triggered by events that
rock the very foundations of the country's political and social stability. Consti-
tutional faiths, too, are at stake during these periods of crisis. The need for a
smooth, orderly, lawful, ethical, and uncontroversial transition of power is at its
peak. Precisely because our nation needs to instill confidence in the constitu-
tional rule of law, we establish succession schemes before the need to use them
should arise.141 We should devise and construe these schemes to minimize the
self-dealing opportunities and logistical glitches that will threaten any succes-
sor President's legitimacy at home and abroad. In implementing the Succes-
sion Clause, we should steer wide of any sizeable constitutional or ethical
challenges. Even a little uncertainty about the legitimacy or constitutionality of
a presidential successor makes an already sad situation unacceptably worse. 142

Thus, if our constitutional criticisms of section 19 merely inspire serious
doubt about the current succession scheme, those criticisms become winners
because of the stakes involved. In fact, as we have seen, these criticisms are
more than substantial. The most straightforward reading of the Constitution's
text, the clear implication of five related yet distinct structural themes, and the
spirit of twentieth century developments all point to the same conclusion: Leg-
islators are not "Officers" under the Succession Clause. 143 And if this is so,

140. See notes 44-47 supra and accompanying text.
141. Amar, supra note 110, at 215, 221-22, 227.
142. Consider, for example, the uncertainty of succession revealed by a careful reading of Secre-

tary of State Haig's 1981 comments. See note 83 supra.
143. Some of the most important constitutional arguments against legislative succession were

flagged by James Madison in his letter to Edmund Pendleton lamenting the "err[or]" Congress made in
enacting the Succession Act of 1792 placing the President pro tempore and Speaker on the list:

1. It may be questioned whether these are officers, in the constitutional sense. 2. If officers
whether both could be introduced. 3. As they are created by the Constitution, they would
probably have been there designated if contemplated for such a service, instead of being left to
Legislative selection. 4. Either they will retain their legislative stations, and their incompatible
functions will be blended; or the incompatibility will supersede those stations, [and] then those
being the substratum of the adventitious functions, these must fail also. The Constitution says,
Cong[ress] may declare what officers [etc.,] which seems to make it not an appointment or a
translation; but an annexation of one office or trust to another office. The House of
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Congress should act now rather than risk a national crisis when tragedy sud-
denly strikes.

We also believe that a sensible modem day succession statute should pro-
vide for a prompt national election should events trigger statutory succession.
On this point, we recommend reenactment of some form of the 1792 Act's

Rep[resentatives] proposed to substitute the Secretary of State, but the Senate disagreed, [and]
there being much delicacy in the matter it was not pressed by the former.

Letter from James Madison to Edmund Pendleton, supra note 20, at 235-36. With remarkable grace and
pith, Madison thus set the stage for much of our analysis today.

To the extent that Professor Manning disagrees with us (and with Madison) we are unpersuaded.
The Constitution must mean something-the best reading of the document either permits or bars legisla-
tive succession. Manning tries to raise doubts about our reading, but fails to weave together a coherent
set of arguments that a contrary reading is equally or more plausible overall. Some of his objections just
don't wash. For example, he criticizes our reading of the term "officer" as the least natural textually,.but
fails to see that the most "natural" textual reading is one that accounts for a provision's place in the
larger constitutional structure. (This error, and others, would have been more evident had he in fact tried
to make the affumative case for legislative succession.)

Manning's key suggestion is that an Acting President is not, as such, an "Officer of the United
States." See John F. Manning, Not Proved: Some Lingering Questions About Legislative Succession to
the Presidency, 48 STAN. L. R.v. 141, 143, 145 (1995). This is a novel claim-which itself should
worry a self-described traditionalist-and an odd one. If an acting President, wielding the full and
awesome executive power of the United States, is not an "Officer of the United States," what is he? And
if he does not "hold[ ] an[ ] Office under the United States," U.S. CoNsr. art. I, § 6, cI. 2 (Incompatibil-
ity Clause), it's hard to see why he must (or even can) take the Presidential oath of office, id. art II, § I,
cl. 8 (Presidential Oath Clause), or how he could be "removed from Office" via the impeachment
process, id. art II, § 4 (Impeachment Clause).

To avoid the terrifying Scylla of an utterly unaccountable President-a nonofficer officer-Man-
ning lurches toward Charybdis. On his account, a Speaker remains Acting President only by retaining
his Speakership and thus the support of a House majority. Manning, supra, at 146 n.29. But this simply
creates a Parliamentary Prime Minister eligible to preside simultaneously at both ends of Pennsylvania
Avenue, and removable at will by a mere majority of the House. Indeed, to stay in the Oval Office, the
Speaker must win reelection in his district in an off-year election. All this makes sense in a Parliamen-
tary system, but the idea that the Nation's President should be dependent on the will of a single district is
anathema to our Constitution. These huge structural anomalies are not de minimis when they happen,
and Manning's approach makes them more likely to happen ex ante. The warped incentives created by
legislative succession can cause double vacancies by encouraging groundless impeachments and unrea-
sonable delays in filling vice-presidential vacancies. Manning's exigency is not exogenous. (And spe-
cial elections cannot cure this, since they are not required by the Constitution, or even by the 1947 Act.)

To support this radical Prime Ministerialization of America, Manning points to the Vice Presi-
dency. Manning, supra, at 148-50. But the plain language of the Constitution prevents a Vice Presi-
dent/Acting President from blending executive and legislative leadership by simultaneously presiding at
both ends of Pennsylvania Avenue. See note 48 supra; text accompanying notes 32 & 56 supra. And
unlike Manning's Speaker, the Vice President/Acting President cannot be ousted merely because a bare
House majority decides at any point that they don't like him, instead, he is removable only if impeached
and convicted of "high crimes and misdemeanors." Manning also ignores other key differences between
Vice President and Senators. See note 119 supra. Thus, he is left in the awkward position of(properly)
admitting that a Virginia governor may not act as President, but (oddly) suggesting that a Virginia
Senator may so act, even though the Senator may have to win reelection in Virginia to remain in the
Oval Office.

Manning also leans heavily on the self-dealing Act of 1792, but early Acts cannot repeal clear
constitutional principles. (Otherwise, the infamous Sedition Act of 1798 repealed the First Amend-
ment.) Here, the structural arguments were not, on balance, close in 1792. And we reject Manning's
muffled claim that an amendment passed in the 1960s somehow retroactively changed the fact that
Congress "clearly erred" (Madison's phrase) in 1792. (Manning also blurs real differences between
legislators and Cabinet members under the Twenty-Fifth Amendment. See note 101 supra.)

For additional arguments casting doubt on Manning's approach, but approximating his conclusion
that Congress should repeal the 1947 Act on constitutional grounds, while courts should stay out, see
Steven G. Calabresi, The Political Question of Presidential Succession, 48 STAN. L. Ray. 155 (1995).
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special election device. If, God forbid, a bomb were to go off at the inaugural
celebration, the People of the United States should not be stuck for four years
with a President they did not elect-a President who, indeed, may represent a
party they decisively rejected on Election Day.144 Provision for a special elec-
tion should be fixed in advance in a succession statute, rather than left to con-
gressional discretion after statutory succession has occurred. On this single
point, the Act of 1792 was far better than the Act of 1886, which effectively
gave Congress discretion to determine the term of a successor President. Such
discretion is very much in keeping with a British Parliamentary model, but
not with the structural separation of powers established by the American
Constitution. 145

144. Under our proposal, the interim President elected in a special election would merely serve
out the remainder of the regular term; the regular rhythm of quadrennial Leap Year elections would
remain undisturbed. Some have argued that because a President must serve a four-year term under the
language of Article II, Section 1, Clause 1 ("[the President] shall hold his Office during the Term of four
Years"), a specially elected President must be elected for a new four year term. E.g., FEaauc, supra
note 20, at 146 (noting that it was assumed during debates over the 1886 Act that special election would
result in a four-year term for the new successor President-elect); Silva, supra note 13, at 474-75 (stating
that most scholars conclude that a special election must result in a new four-year term). Such arguments
misread the Term Clause by applying it beyond its intended scope. The clause specifies the standard
term of an ordinarily elected President, but it does not apply to specially elected Presidents. Precisely
because, contrary to the Term Clause, a prior President did not "hold his Office during the Term of four
years," Congress may call a special election to complete the prior President's term, rather than to begin
a new one. Similarly, a Vice President who, after the death of a President, himself "become[s] Presi-
dent" under the Twenty-Fifth Amendment does not begin his own new four-year term but merely com-
pletes his predecessor's term. And a person who becomes Vice President under Section 2 of the
Twenty-Fifth Amendment likewise serves out the remainder of her predecessor's term rather than a new
four-year term. This reading preserves the permanent synchronization of presidential and congressional
elections, an important part of the constitutional system in place over the last two centuries.

The precise timing of the special election poses the following dilemma: we must allow enough
time for grieving, campaigning, and choosing, but the more time allowed for all this, the less time left in
the original four-year term. See FasiucK supra note 65, at 222. Assuming that a proper special election
could be conducted within six or seven months of statutory succession, such an extra election would
make sense only if succession occurred within the first two-and-a-half years of a regular presidential
term.

Some have argued that, since a proper presidential election requires a simultaneous vice-presiden-
tial election, Section 2 of the Twenty-Fifth Amendment effectively repealed the Founders' special elec-
tion option: A statutory successor President, the argument runs, can nominate a new Vice President,
who, once confirmed, cannot be ousted from office until the next quadrennial election. FEEaucK, supra
note 65, at 226. This argument invites three big criticisms. First, the Twenty-Fifth Amendment sharply
distinguishes between the powers of a true "President" and those of an "Acting President." See U.S.
CoNsT. amend. XXV, § 3. Only a "President" can nominate under Section 2. And, strictly speaking, a
statutory successor is not a true President, but only an "Officer ... act[ing] as President" under the
Succession Clause-an "Acting President" within the meaning of the Twenty-Fifth Amendment. Con-
tra Brown & Cinquegrana, supra note 20, at 1405 n.60, 1441-44 (arguing that an Acting President has
discretion to nominate a new Vice President). Second, even if a statutory Acting President can invoke
Section 2, it is hard to see how he could do more than nominate an Acting Vice President whose tenure
would track his own. Since his own tenure is clearly limited by the special election option, so too with
the tenure of his Acting Vice President. (This preserves Article It's requirement that a President and his
Vice President serve the "same Term.' U.S. CoNsT., art. II, § 1, cl. I (emphasis added).) Third, a
special presidential election need not mirror a regular quadrennial election in every respect. Just as a
special election may be for a short "residue" term, perhaps it may also depart from tradition and be a
"President-only" election if the Vice Presidency were somehow deemed "filled" under Section 2.

145. See Hamlin, supra note 43, at 192-93.
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PRESIDENTIAL SUCCESSION

If, as we strongly urge, Congress ever revisits presidential succession, two
additional items cry out for legislative solution. First, Congress should provide
for various scenarios of prepresidential death or disability. What if a leading
candidate dies or becomes disabled right before Election Day? Or if the Elec-
tion Day winner, the de facto President elect, dies or becomes disabled before
the electoral college meets? Or if the electoral college winner dies or becomes
disabled before the electoral votes are counted in Congress? A sensible legisla-
tive solution would postpone elections in the event of a candidate's death
before Election Day, but would treat the Election Day winner as de facto Presi-
dent elect, whose death should trigger the same apostolic succession rules ap-
plicable in postInauguration scenarios. 146

Second, Congress needs to create a statutory mechanism for determining
and responding to disability in the White House under conditions where Sec-
tion 4 of the Twenty-Fifth Amendment is unavailing. Section 4 currently piv-
ots on the Vice President's power to certify the President's disability. But what
if the Vice Presidency is temporarily vacant and an issue of presidential disabil-
ity arises? Or if the Vice President assumes the reins as Acting President, and
then her own disability comes into question? Or if the President is (for now)
healthy and in control, but an issue of vice presidential disability arises? A
sensible statute would address these problems by giving the next person in the
succession line-in our model, a Cabinet official like the Secretary of State-
the same kind of triggering role that Section 4 of the Twenty-Fifth Amendment
gives the Vice President.

In light of our textual, structural, political, practical, and ethical concerns
about section 19, we suggest that Speaker Gingrich might do well to consider
adding one more item to his already crowded reform agenda: amendment of
the problematic statute that might one day make him President, but might not
make him legitimate or even constitutional.147

146. For elaboration of the details of such a legislative solution, see Amar, supra note 110, at 222-
38.

147. For the record, we voiced similar concerns well before Newt Gingrich ever became Speaker.
See Amar & Amar, supra note 1, at 914 & n.4, 943-44, 946-47 (criticizing schemes that might award
the Presidency to someone who lacks a national electoral mandate); Amar, supra note 110, at 237 n.30
(reflecting ideas presented in a symposium held in April 1994 and in testimony given before the U.S.
Senate in February 1994).
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3

Succession Beyond the Vice Presidency

Mr. Burke said, that he had consulted a gentleman skilled in the doctrine of chances, 
who, after considering the subject, had informed him, that there was an equal chance 
that such a contingency would not happen more than once in eight hundred and forty 
years.

Annals of Cong., 1st Cong., 3d Sess. 1914 (1791)

As the framers debated the executive article, they realized that a vacancy could 
occur in the presidency during the course of a term. Indeed, they remembered situ-
ations in America’s past involving the death, resignation, absence, and removal of 
colonial governors. Fortunately, there had been procedures to handle such contin-
gencies.1 In the royal colonies there was an offi  ce of lieutenant governor, and a 
provision was made for either the governor’s council or the se nior councilor to as-
sume the reins of government in the event that there was no governor or lieutenant 
governor. In the early history of the proprietary colonies, the governor was given 
the power to deputize a successor and at times exercised the power from his death-
bed; later, the se nior councilor was designated to act as governor in the event of a 
vacancy. It is of interest that the charters of Connecticut and Rhode Island pro-
vided for a governor and deputy governor elected by the people and authorized the 
legislature to fi ll a vacancy occurring in either of these offi  ces— a power that was 
used on numerous occasions.

Th e fi rst state constitutions adopted after the Declaration of In de pen dence all 
contained provisions for dealing with executive succession. A lieutenant governor 
was the immediate successor in several of the colonies, the president of the governor’s 
council in a few, and the presiding offi  cer of the upper  house of the legislature in 
others. Several colonies continued the line of succession beyond the immediate 
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34 The Problems

successor. For example, New York ran the line of succession from the lieutenant 
governor to the legislative offi  cers, and Delaware and North Carolina from the 
presiding offi  cer of the upper  house to the speaker of the lower  house.

Th is pre- Convention experience undoubtedly shaped the provisions of Article 
II, section 1, clause 6 of the Constitution with respect to a line of succession be-
yond the vice presidency. It was late in the Constitutional Convention of 1787 when 
Hugh Williamson declared that Congress “ought to have power to provide for 
occasional successors . . .” to the President. Accepting his suggestion, Edmund 
Randolph of Virginia on September 7 moved to expand the provision providing for 
a Vice President’s succession in the event of a President’s death, resignation, removal, 
absence, or inability.* At the time of Randolph’s proposal the provision simply 
stated:

[I]n case of his [the President’s] removal as aforesaid, death, absence, 
resignation or inability to discharge the powers or duties of his offi  ce, the 
vice- president shall exercise those powers and duties until another Presi-
dent be chosen, or until the inability of the President be removed.

Randolph’s suggested addition was:

Th e Legislature may declare by law what offi  cer of the U.S. shall act as 
President in case of the death, resignation, or disability of the President 
and Vice- President; and such offi  cer shall act accordingly until the time of 
electing a President shall arrive [emphasis added].2

James Madison objected that the last nine words (italicized above) would prevent 
the fi lling of a vacancy by means of a special election of the President. He suggested 
as an alternative the expression “until such disability be removed, or a President 
shall be elected.” A few delegates opposed Madison’s proposed change, believing 
that it would be diffi  cult to schedule a special election. Other delegates objected to 
the limitation that Congress could appoint only offi  cers of the United States. Not-
withstanding these objections, Randolph’s suggestion with Madison’s amendment 
was accepted by a vote of 6 to 4. Th e debates at the Virginia ratifying convention 
clearly show that the intent was to allow for a special election, at least in the event 
of a double vacancy. Th ere, George Mason objected to the succession provision on 

* Th e “absence” contingency was subsequently deleted from the succession provision by the Commit-
tee on Style. No doubt, it had been included initially because of the colonial practice under which a
governor’s absence from the colony resulted in the assumption of his powers and duties by the person 
next in line. See Feerick, From Failing Hands 23– 38. Th e intent in using it seems to have been to cover 
situations when a President might be absent from the seat of government. It was dropped by the Com-
mittee on Style probably because of the belief that the term “inability” was broad enough to cover
such situations. Th e term “disability,” which seems to have been used interchangeably with “inabil-
ity,” was dropped only from the fi rst part of the provision, id. at 48– 50.

Feerick, J. D. (2013). Twenty-fifth amendment : Its complete history and application. Fordham University Press.
Created from lawfordham on 2022-02-09 00:06:47.

C
op

yr
ig

ht
 ©

 2
01

3.
 F

or
dh

am
 U

ni
ve

rs
ity

 P
re

ss
. A

ll 
rig

ht
s 

re
se

rv
ed

.

44



Succession Beyond the Vice Presidency 35

the ground that it did not provide for an immediate election in case of a presiden-
tial vacancy. In reply, Madison stated that if both the President and the Vice Presi-
dent should die, another election would take place immediately, but that in 
default of such election the successor appointed by Congress could serve only for 
the remainder of the term.3

Unfortunately, the various congressional enactments prescribing a line of succes-
sion beyond the vice presidency have never been very satisfactory. Each refl ected 
considerations of the personalities occupying the par tic u lar offi  ces at the time, and 
each assigned the responsibility of succession to an offi  cial who had been chosen 
for his offi  ce for reasons other than his qualifi cations as a potential President.

The 1792 Law

Th e fi rst succession law was formulated at the time when Th omas Jeff erson was 
serving as Secretary of State (1790– 93).4 His po liti cal foe Alexander Hamilton was 
serving both as Secretary of the Trea sury and as leader of the Federalist Party, 
which then controlled the U.S. Senate. Th e view was very much current that should 
the Secretary of State be placed fi rst in the statutory line of succession, Hamilton’s 
pretense as head of the Cabinet would be exposed and Jeff erson’s potential as a 
future President enhanced.

A bill was presented in the First Congress providing that some offi  cer, whose 
designation was left blank, should act as President whenever there  were vacancies 
in the offi  ces of President and Vice President.5 Suggestions subsequently  were made 
to name the offi  cer variously as the Secretary of State, the Secretary of the Trea sury, 
the Chief Justice, the President pro tempore of the Senate, and the Speaker of the 
 House. One of those objecting to the Chief Justice was James Madison, who felt that 
this would be an excessive merging of the executive and the judiciary. Madison 
was also opposed to the selection of the President pro tempore because he would 
be holding two offi  ces simultaneously— those of senator and of Acting President— 
and that as a senator he would be subject to instruction by his state. In Madison’s 
view, the Secretary of State was the preferable successor, but others felt that the 
designation of the Secretary of State would give too much power to the President 
in the selection of a potential successor. It is not surprising, then, that no consen-
sus developed in the First Congress and that the entire subject was dropped— but 
not until after some delegates had expressed their views concerning the need for 
immediate action. One member of Congress observed that dual vacancies would 
not happen once in 100 years; another, that there was an equal chance that the 
situation would not happen more than once in 840 years. In contrast, Representa-
tive William B. Giles of Virginia urged that the matter be dealt with promptly 
before any such calamity occurred. “Suppose,” he said, “the Vice President should 
die, then the fate of this Government would remain in the hands of the President 
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36 The Problems

who, by resigning, would destroy its or ga ni za tion, without leaving a constitutional 
mode of fi lling the vacancy.” 6

In the Second Congress, on November 30, 1791, the Senate passed a bill dealing 
with the selection of presidential electors. Section 9 of the bill named the President 
pro tempore and the Speaker successively as the persons to administer the govern-
ment in the event of vacancies in the offi  ces of both President and Vice President. 
When the bill came under scrutiny in the  House by the Committee of the  Whole, 
a motion to eliminate Section 9 entirely was made and defeated. Also made and 
defeated was a motion to remove the President pro tempore and the Speaker from 
the line of succession.

At the committee stage, a number of representatives expressed the view that nei-
ther the President pro tempore nor the Speaker was an offi  cer in the sense contem-
plated by the Constitution.* Th us, Representative Giles declared, “if they had been 
considered as such, it is probable they would have been designated in the Constitu-
tion; the Constitution refers to some permanent offi  cer to be created pursuant to the 
provisions therein contained.”7 Said Representative Hugh Williamson, “this exten-
sive construction of the meaning of the word offi  cer, would render it proper to point 
out any person in the United States, whether connected with the Government or 
not, as a proper person to fi ll the vacancy contemplated.” 8 Other representatives, 
however, felt that they  were offi  cers. “If [the Speaker] is not an offi  cer,” said Repre-
sentative Elbridge Gerry of Massachusetts, “what is he?”9 Gerry, however, objected 
to Section 9 on the ground that it blended the executive and legislative branches. 
Representative James Hill house of Connecticut preferred a legislative succession and 
registered a general objection to any provision by which the President could appoint 
his own successor, since it would take “away the choice from the people . . .  violating 
the fi rst principle of a free elective Government.”10

When on January 2, 1792, the Committee of the  Whole reported the bill to the 
 House, a motion to strike out the President pro tempore was defeated narrowly 
while one to eliminate the Speaker was carried. Voting in favor of these motions 
 were a number of framers, including Madison, Williamson, Abraham Baldwin of 
Georgia, and Th omas Fitzsimmons of Pennsylvania. Elbridge Gerry joined in the 
motion to eliminate the Speaker but not the President pro tempore. Th ereupon, 
the bill was returned to the committee, which removed the President pro tempore 
from the line of succession and substituted the Secretary of State. Th e  House then 
passed the bill and forwarded it to the Senate.11

* In the First Congress, Representative Alexander White of Virginia had advanced this argument,
with which Representative Roger Sherman of Connecticut had disagreed. Annals of Cong., 1st Cong., 
3d Sess. 1902– 03 (1791). Representative William L. Smith of South Carolina also questioned whether
Congress could provide for an offi  cer to serve only until a special presidential election  were held to
elect a new President and Vice President. In his view, the Constitution provided only for a regular
quadrennial election id. at 1902.
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Succession Beyond the Vice Presidency 37

In the Senate— the result in no small mea sure of Hamilton’s infl uence and the 
opposition to Jeff erson— the  House amendment was rejected, and the President pro 
tempore and the Speaker  were again inserted. On February 21, 1792, the bill was 
returned to the  House, which withdrew its amendment, 31 to 24. Th e bill became 
law on March 1, 1792, when it was signed by President George Washington.12

Section 10 of the act provided that whenever the offi  ces of President and Vice 
President became vacant, the Secretary of State was to notify the governor of every 
state that electors  were to be appointed within thirty- four days prior to the fi rst 
Wednesday of the ensuing December. If less than two months remained before 
that date and if the term of the last President and Vice President was not to end in 
the following March, the election would take place in December in the year next 
ensuing, with the newly elected President and Vice President taking offi  ce in the 
following March.* If the term was to end in March, no election at all would take 
place. Th e bill seems to have contemplated a four- year term for a specially elected 
President and Vice President.

Shortly after the law of 1792 was passed, James Madison expressed his opposi-
tion to it, in a letter to Edmund Pendleton, a prominent lawyer in the state. He 
questioned the constitutionality of placing the legislative offi  cers in the line of 
succession, stating,

It may be questioned whether these [the President pro tempore and the 
Speaker] are offi  cers in the Constitutional sense. . . .  If offi  cers, whether 
both could be introduced. . . .  As they are created by the Constitution, 
they would probably have been there designated if contemplated for such 
ser vice, instead of being left to the legislative selection.13

He also stated that the Speaker and the President pro tempore

will retain their Legislative stations, and then incompatible functions will 
be blended; or the incompatibility will supersede those stations, & then 
those being the substratum of the adventitious functions, these must fail 
also. Th e Constitution says Congress may declare what offi  cers, &c., which 
seems to make it not an appointment or a translation, but an annexation of 
one offi  ce or trust to another offi  ce.†14

For the next ninety- four years, the President pro tempore and the Speaker  were 
the only successors after the Vice President. Although four Presidents and fi ve Vice 

* Hence, depending on when the dual vacancies occurred, the 1792 law left open the possibility of the 
statutory successors’ serving for a period of up to seventeen months.
† In her pioneering work on presidential succession, Ruth Silva argues persuasively that the framers
intended the Vice President and the offi  cer designated by Congress to serve only as an Acting Presi-
dent, while continuing to occupy the position they held at the commencement of such ser vice.
R. Silva, Presidential Succession (1951).
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Presidents died in offi  ce during this period, a double vacancy did not occur. Accord-
ingly, the 1792 law was never implemented. Close calls did occur. In 1844, President 
Tyler’s life was endangered by an explosion, and in 1853, President Franklin Pierce 
suff ered a serious case of malaria. Had anything happened to these Presidents, 
there would have been no Vice Presidents to serve in their places.*

The 1886 Law

Dissatisfaction with the act of 1792 reached a peak in the 1880s.† Of major impor-
tance was the fact that when Chester A. Arthur succeeded to the presidency upon 
James A. Garfi eld’s death there was neither a President pro tempore nor a Speaker 
to act as President in the event that something happened to Arthur. Both positions 
remained unfi lled for a period of several weeks. Similarly, when Vice President 
Th omas A. Hendricks died in November 1885, there was no President pro tempore 
or Speaker to succeed if the President  were to die.

Th ese events generated considerable discussion in Congress on the problems of 
presidential succession and presidential inability.15 Numerous objections to the act 
of 1792  were voiced. It was argued time and again during this period— particularly 
by Senators George F. Hoar of Massachusetts, Samuel B. Maxey of Texas, James 
B. Beck of Kentucky, and Augustus H. Garland of Massachusetts— that the Presi-
dent pro tempore and the Speaker  were not offi  cers of the United States within the
meaning of the succession provision. James Madison was cited as authority for this
proposition, as was the Blount impeachment, which had been interpreted as decid-
ing that a member of Congress is not an offi  cer of the United States.‡16 Parts of the
Constitution itself  were cited in support of this position.§ An offi  cer under the

* Th ese events are described in From Failing Hands 97, 105.
† Prior to the 1880s, various suggestions for reform had been voiced. For example, in 1856 the Senate
Judiciary Committee recommended that the line of succession be extended to the Chief Justice of the 
United States and then the associate justices according to se niority. S. Rep. No. 260, 34th Cong., 1st
Sess. 5 (1856). Th e committee also expressed the view that the special election feature of the 1792 law
was constitutional and that any specially elected President would serve a full four- year term. Eleven
years later, a unanimous  House Judiciary Committee said that Congress had no power to provide for 
a special presidential election. Cong. Globe, 39th Cong., 2d Sess. 691 (1867). In 1868, shortly after his 
impeachment trial, President Andrew Johnson recommended changing the line of succession to the
members of the Cabinet, stating that the legislative offi  cers had a stake in removing the President by
resorting to the impeachment pro cess.
‡ Senator William Blount of Tennessee was impeached by the  House in 1797. When he was tried in
the Senate, his lawyers pleaded lack of jurisdiction on the ground, among others, that a senator was
not a civil offi  cer and thus not subject to impeachment. Th e Senate dismissed the case, giving no
reason for its decision. Since Blount had been expelled before the dismissal, another interpretation is
that a member of Congress loses his status as a civil offi  cer, and therefore may not be impeached, after 
he is expelled from Congress. See U.S. Const. art. II, §4.
§ See U.S. Const. art. II, §1, cl. 2, where a distinction is made between senators and representatives,
on the one hand, and “offi  cers,” on the other: “[N]o Senator or Representative, or Person holding an
Offi  ce of Trust or Profi t under the United States . . .”; and U.S. Const. amend. XIV, §3: “No Person
shall be a Senator or Representative in Congress . . .  or hold any offi  ce, civil or military, under the
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Succession Beyond the Vice Presidency 39

succession provision, the senators said, was a permanent offi  cer, who receives his 
commission from the President and remains in that offi  ce while acting as President.17

As Senator Hoar stated,

[T]he Presidency is annexed by law to an offi  ce. It is not a person holding 
an offi  ce at the time succeeding to the Presidency, but it is an offi  cer 
continuing in that offi  ce who is to perform as an annex or incident merely 
to another offi  ce the great duties of the Presidency itself. Th e moment he 
lays down or becomes incapable to perform the duties of the principal 
offi  ce to which the Presidency is annexed, that moment he must lay down 
or be incapable of performing the duties of the Presidency itself. . . .18

It was urged that the Speaker and the President pro tempore as members of Con-
gress could not be “offi  cers of the United States” in the constitutional sense because 
Article I, section 6 provided that “no Person holding any Offi  ce under the United 
States, shall be a Member of either  House during his Continuance in Offi  ce.” It 
also was pointed out that if either became Acting President while continuing to 
serve as a presiding offi  cer and member of Congress, his tenure as Acting President 
would be subject to the will of his respective  House and it could be ended abruptly 
if he was replaced as a presiding offi  cer or lost his legislative seat at the polls. Th is 
objection to the 1792 law was more than academic since the law was predicated on 
the premise that the President pro tempore and the Speaker  were not eligible to act 
as President unless they retained their offi  ces while so acting. Th is prompted the 
additional objection that the law violated the principle of separation of powers, 
since the President pro tempore or the Speaker, as presiding offi  cer of his  House, 
was entitled to vote and participate in congressional debates. A further objection 
was voiced about the President pro tempore on the ground that in the case of an 
impeachment trial of the President when there was no Vice President, as in 1868, 
he would be placed in a diffi  cult position, raising questions of propriety and legiti-
macy. Th us, Senator William M. Evarts of New York argued that the Constitution 
did not contemplate that the  House could impeach and the Senate convict and 
then replace the President with one of their own members.19 Another criticism of 
the 1792 law was that it rendered possible a po liti cal transfer of the administration 
when the opposition party controlled Congress.

Most of the critics of the 1792 law favored a Cabinet line of succession, believing 
that there was no doubt about a Cabinet member’s status as an “offi  cer” and that 
such a line would produce continuity of administration and policy. It also was 
asserted that the Secretary of State usually would be better qualifi ed for the discharge 

United States. . . .” It also was argued that a President pro tempore is not even an offi  cer of the Senate, 
since U.S. Const. art. I, §3, cl. 5, provides: “Th e Senate shall chuse their other Offi  cers, and also a 
President pro tempore. . . .” See 14 Cong. Rec. 913 (1883).
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of executive duties than either the President pro tempore or the Speaker. Opposi-
tion to a Cabinet line of succession centered on the arguments that the original 
law was written by the Founding Fathers, and that the President would be able to 
appoint his own successor, which would be contrary, it was reasoned, to the elec-
tive principle of democracy.

Th e arguments for a Cabinet line of succession prevailed with the adoption of 
the act of January 19, 1886.*20 Th e act removed the President pro tempore and the 
Speaker from the line of succession and substituted the heads of the executive 
departments in the following order: Secretary of State, Secretary of the Trea sury, 
Secretary of War, Attorney General, Postmaster General, Secretary of the Navy, 
and Secretary of the Interior.

Although some of the advocates of the 1886 law thought that the special election 
provision of the 1792 act was unwise or even unconstitutional, the following provi-
sion nonetheless was inserted in the 1886 act:

[T]he Secretary of State . . .  shall act as President until the disability of the 
President or Vice President is removed or a President shall be elected; Provided, 
Th at whenever the powers and duties of . . .  President . . .  shall devolve upon 
any of the persons named herein, if Congress be not in session, or if it would 
not meet in accordance with law within twenty days thereafter, it shall be the 
duty of the person upon whom said powers and duties shall devolve to issue a 
proclamation convening Congress in extraordinary session, giving twenty 
days’ notice of the meeting [emphasis added].†

Although the matter is far from clear, it appears that this provision was designed 
to permit Congress to decide whether or not to call a special election.‡21

Between 1886 and 1945 three Presidents and two Vice Presidents died in offi  ce. 
But because a double vacancy did not occur, it was unnecessary to implement the 
act of 1886.

The 1947 Law

After the death of President Franklin D. Roo se velt on April 12, 1945, and the suc-
cession of Vice President Harry S. Truman to the presidency, criticism of the 1886 

* See Appendix C.
† Th is provision is the same as that placed in U.S. Const. art. II, §1, cl. 6 to allow for a special presi-
dential election. See From Failing Hands, 40–56.
‡ Th e clause which provided that the Acting President serve “until . . .  a President shall be elected”
was severely criticized in Hamlin, Th e Presidential Succession Act of 1886, 18 Harvard L. Rev. 182,
191– 93 (1905), where it was said to be both confusing and unwise in that the tenure of the successor
was not fi xed (i.e., whether or not it was for the rest of the presidential term or until a special election 
took place), and thereby it allowed Congress to harass an acting executive should it choose to do so.
Cf. Silva, Th e Presidential Succession Act of 1947, 47 Michigan L. Rev. 451, 472– 75 (1949).
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Succession Beyond the Vice Presidency 41

act manifested itself.22 Forty- four- year- old Edward R. Stettinius Jr., a former steel 
executive who lacked a clear- cut po liti cal affi  liation and substantial government 
experience, was then Secretary of State. Truman later wrote that he felt strongly 
that the successor to the President should have held elective offi  ce and that until he 
could persuade Congress to make a statutory change in the line of succession, he 
preferred to replace Stettinius with a person with an elective background. Truman 
regarded James F. Byrnes, then sixty- eight years old and in poor health, as the best 
qualifi ed candidate in light of his years of congressional and executive ser vice; nor 
was Truman unaware of the po liti cal advantage of appointing Byrnes, who had 
expected to be Roo se velt’s vice- presidential choice in 1944.23 He off ered Byrnes the 
position of Secretary of State when returning from the Roo se velt funeral at Hyde 
Park but delayed announcing his choice until the conclusion of the San Francisco 
United Nations or gan i za tion al meeting at which Stettinius represented the United 
States. Th e conference ended June 26, Stettinius resigned June 27, and the ap-
pointment of Byrnes was announced June 30.24

Shortly before the Stettinius resignation, Truman sent a special message to 
Congress, in which he declared:

[B]y reason of the tragic death of the late President, it now lies within my
power to nominate the person who would be my immediate successor in
the event of my own death or inability to act.

I do not believe that in a democracy this power should rest with the 
Chief Executive.

Insofar as possible, the offi  ce of the President should be fi lled by an 
elective offi  cer. Th ere is no offi  cer in our system of government, besides the 
President and Vice President, who has been elected by all the voters of the 
country.

Th e Speaker of the  House of Representatives, who is elected in his own 
district, is also elected to be the presiding offi  cer of the  House by a vote of 
all the Representatives of all the people of the country. As a result, I believe 
that the Speaker is the offi  cial in the Federal Government, whose selection 
next to that of the President and Vice President, can be most accurately 
said to stem from the people themselves.25

In placing the Speaker ahead of the President pro tempore, Truman stated that 
members of the  House are closer to the people than those of the Senate, since they 
are elected every two years. Hence the Speaker would be closer than the President 
pro tempore. Truman also recommended that whoever succeeded after the Vice 
President should serve as President only until a new President and Vice President 
are chosen, either at the time of the next congressional election or by means of a 
special election. Th e newly elected team would fi ll out the existing term.

On June 25, 1945, Representative Hatton W. Sumners of Texas introduced a 
bill embodying the President’s recommendations and placing the Speaker and the 
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President pro tempore ahead of the Cabinet in the line of succession.26 It was 
debated briefl y in the  House on June 29, with supporting statements made by Rep-
resentatives Estes Kefauver of Tennessee, John M. Robsion of Kentucky, Sumners, 
Chauncey W. Reed of Illinois, Earl C. Michener of Michigan, and A. S. Mike 
Monroney of Oklahoma.27 Th e enactment of the fi rst succession law and its long 
ac cep tance, the Supreme Court decision in Lamar v. United States,*28 and parts of 
the Constitution itself  were referred to in support of the contention that a law 
placing the Speaker and the President pro tempore in the line of succession would 
be constitutional. Representative Kefauver argued that Article I, section 2, clause 5 
of the Constitution, which provides that the “House of Representatives shall chuse 
their Speaker and other Offi  cers . . . ,” shows that the Speaker is an offi  cer. Repre-
sentatives John W. Gwynne of Iowa, Charles E. Hancock of New York, and Ray-
mond S. Springer of Indiana reiterated the arguments of others from past Congresses 
that the Speaker and President pro tempore  were not offi  cers within the meaning 
of the succession clause. Th e special election feature of the Summers bill was attacked 
by Representative Robsion, who stated that it would require conforming changes 
in state election laws and constitutions.† He was joined by others. Kefauver observed: 
“[I]t probably would upset things too much within a period of four years to have 
four people fi ll the offi  ce of President— the President, the Vice President, the Speaker 
of the  House— and then have an election to get the fourth person.”29 Said Repre-
sentative Monroney: “I feel that the Speaker should continue to fi ll that unexpired 
term of the Presidency in order to avoid creating disunity and division which always 
occurs in a national election at a time when we would need the greatest unity in 
our country.”30 Th ese representatives succeeded in eliminating the election provision 
altogether. As amended, the Sumners bill passed the  House and was forwarded to 
the Senate, where it became pigeonholed in committee.

Th e 1946 congressional elections placed the opposition party in the majority in 
Congress. Yet President Truman still asked for action on his succession recommen-
dations, in spite of the fact that their enactment would place a Republican Speaker, 
Joseph W. Martin of Massachusetts, fi rst in the line of succession. In June 1947 the 
Senate gave serious consideration to a bill (similar to the Sumners bill) that had 
been introduced several months before by Senator Kenneth S. Wherry of Nebraska. 

* In Lamar v. United States, the Court held that a member of the  House of Representatives was an
offi  cer within the meaning of a penal statute making it a crime for one to impersonate an offi  cer of the
government. Th e Court was careful to note that the issue presented was not a constitutional one. In
the course of its opinion, the Court stated, “[W]hen the relations of members of the  House of Repre-
sentatives to the Government of the United States are borne in mind and the nature and character of
their duties and responsibilities are considered, we are clearly of the opinion that such members are
embraced by the comprehensive terms of the statute.” 241 U.S. 103, 112 (1916).
† As reported from committee, the bill provided for a special election to fi ll vacancies in the offi  ces of
President and Vice President if such should occur ninety days or more before the mid- term congres-
sional elections.
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Succession Beyond the Vice Presidency 43

Unlike the Sumners bill, it contained no special election provision and expressly 
required the Speaker and the President pro tempore to resign from Congress before 
they could act as President.31 Th e Senate debate on the Wherry bill was similar to 
the debate on the Sumners bill. Th us, during the debates of June 1947, objections 
 were voiced that the Speaker and the President pro tempore are not offi  cers; that if 
an offi  cer resigns his offi  ce he cannot act as President; that it would violate the prin-
ciple of separation of powers for a member of Congress to act as President; that it 
was unlikely the Speaker and the President pro tempore would act in a case of a 
presidential inability, and that they are not elected on the basis of their qualifi ca-
tions for the presidency.32 An amendment to place the President pro tempore ahead 
of the Speaker was proposed by Senator Richard B. Russell of Georgia. It was nar-
rowly defeated, largely because Senator Arthur Vandenberg of Michigan, the then 
President pro tempore, argued that the Speaker was “the offi  cer refl ecting the larg-
est mea sure of pop u lar and representative expression at the instant moment of his 
succession.”33 An amendment proposed by Senator Brien McMahon of Connecti-
cut for a special election provision was defeated. McMahon’s proposal provided for 
the last Electoral College to select a new President and Vice President whenever 
vacancies in both offi  ces occurred 120 or more days before the end of the term. Sena-
tor Wherry objected to this amendment on the grounds that Congress lacked the 
power to legislate a special election, that the Constitution provided only for four- 
year terms, and that it would interfere with the power of the states to say how their 
electors are to be chosen.34 Also defeated was a proposal by Senator Alexander Wiley 
of Wisconsin to add the highest- ranking military or naval offi  cers to the line of suc-
cession after the Cabinet heads. Th e bill fi nally was put to a vote and was passed, 
50 to 35. On July 10 it passed the  House, 365 to 11, and on July 18 it became law with 
President Truman’s signature.*35

Th e 1947 law provides that:

If, by reason of death, resignation, removal from offi  ce, inability, or failure 
to qualify, there is neither a President nor Vice- President to discharge the 
powers and duties of the offi  ce of President, then the Speaker . . .  shall, 
upon his resignation as Speaker and as Representative in Congress, act as 
President.

If there is no Speaker at the time, then the President pro tempore acts as President, 
upon his resignation as President pro tempore and as senator. If either the Speaker 
or the President pro tempore acts, he does so until the end of the presidential term 
except in cases of failure to qualify or of inability, in which case he acts until a 
President or Vice President qualifi es or recovers from an inability. If the President 
pro tempore acts, he cannot be replaced by a new Speaker. If a President pro tempore 

* See Appendix C.
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acting as President should die while in offi  ce, he would be replaced by the new 
Speaker, or in the absence of a Speaker, by the new President pro tempore. Th e act 
is not clear on whether a new Speaker, elected after a Speaker had resigned to act 
as President, is next in line. Th e legislative history of the act suggests that he would 
be.36 Furthermore, the act does not state that the Speaker or the President pro 
tempore must take the presidential oath, although the legislative history indicates 
that such was intended.37 His resigning from Congress and taking the oath would 
probably be simultaneous so that, it may be argued, at the time at which he acts as 
President, he would still be an “offi  cer.”

If there should be no Speaker or President pro tempore at the time of an emer-
gency, then the line of succession runs to the highest on the following list who 
is not under a disability which precludes his discharging the powers and duties of 
the President: Secretary of State, Secretary of the Trea sury, Secretary of Defense, 
Attorney General, Postmaster General, Secretary of the Interior, Secretary of 
Agriculture, Secretary of Commerce, Secretary of Labor.* Th e act provides that a 
Cabinet offi  cer automatically resigns his departmental position upon taking the 
presidential oath of offi  ce. He acts as President for the rest of the term or until a 
President, Vice President, Speaker, or President pro tempore is available. Th e 1947 
law makes it clear that no one may act as President who does not have the consti-
tutional requirements for the presidency.†

Although the 1947 act has never been applied, the act’s imperfections  were 
highlighted on several occasions when the Speaker became the heir apparent. 
From President Kennedy’s assassination until January 20, 1965, Speaker John W. 
McCormack, more than seventy years of age, stood at the top of the line and 
lamented that circumstance:

I have lived for 14 months in the position of the man who, in the event 
of an unfortunate event happening to the occupant of the White  House, 
under the law then would have assumed the Offi  ce of Chief Executive of 
our country.38

Shortly after the assassination, when a reporter asked McCormack whether he might 
resign as Speaker to permit a younger person to become next in line, he declared, 
“I was elected Speaker and I’m staying Speaker. I’m amazed, just amazed, that you 
can ask that. Are there no limits to decency?”39 McCormack, at least, was of the 
same po liti cal party as President Johnson. Similarly, following the resignations from 

* Th e Secretaries of Health and Human Ser vices, of Housing and Urban Development, of Transpor-
tation, of Energy, of Education, of Veterans Aff airs, and of Homeland Security have been added to
the line of succession since 1947. Th e Postmaster General was removed from the line at the creation of 
the U.S. Postal Ser vice in 1970.
† Th e 1792 law was unclear on this point, thereby giving rise to a view that an Acting President did
not have to possess the presidential qualifi cations specifi ed in U.S. Const. art. II, §1, cl. 5, which re-
fers to eligibility to the “offi  ce” of President.
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Succession Beyond the Vice Presidency 45

offi  ce of Spiro T. Agnew and Richard M. Nixon, there  were long periods of time 
during which Speaker Carl Albert— a Demo crat, whereas Agnew and Nixon  were 
Republicans— stood fi rst in line under extraordinary circumstances. After Agnew’s 
resignation, the problem of Albert’s position as potential successor was compounded 
since the  House of Representatives had almost concurrently begun an impeachment 
inquiry into President Nixon’s conduct in offi  ce. Albert’s succession during either of 
these periods would have shifted control of the White  House to a diff erent po liti cal 
party. Of the possibility of such succession, Albert reportedly said to a friend, “Lord 
help me. I pray every night it  doesn’t happen.” 40
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PRESIDENTIAL SUCCESSION AND
CONGRESSIONAL LEADERS

John C. Fortier' and Norman J. Ornstein"

After September 11, the United States has been forced to consider the
possibility that terrorists might strike at the top leadership of our
government. United Flight 93, the fourth plane on September 11, was
likely headed for the Capitol building or the White House before it was
downed by the brave passengers who stormed the cockpit.' If terrorists
were to execute such an attack and kill or incapacitate the President and
Vice President, our country would, for the first time in our history, have
to resort to the Presidential Succession Act,2 which is a statute that many
have argued is of dubious constitutionality and unwise policy.3

A research fellow at the American Enterprise Institute. M.A., Ph.D., Boston College.
Dr. Fortier is the executive director of the Continuity of Government Commission and a
member of the Presidency Research Career Award Committee. His writings include:
After the People Vote, ed. and numerous law review and newspaper articles. He has
taught at Boston College, Harvard University, and currently teaches at the University of
Pennsylvania.
11 An American Enterprise Institute resident scholar. M.A., Ph.D., University of
Michigan. Dr. Ornstein is a senior counselor to the Continuity of Government
Commission and has served on numerous Presidential commissions. His most recent
books include Lessons and Legacies: Farewell Addresses from the US Senate. Mr. Ornstein
also serves as an election analyst for CBS News and writes regularly for USA Today and
Roll Call.

1. News accounts of a media interview and later interrogation of Khalid Sheik
Mohammed, who was involved in the planning of the 9/11 attacks, indicate that the
Capitol was the most likely target; the White House was also considered as a target in
earlier planning. CONTINUITY OF GOV'T COMM'N, THE CONGRESS 2, app. II at 34 (2003)
(referencing several interviews following the September 11 attacks), available at
http://www.continuityofgovernment.org/pdfs/FirstReport.pdf.

2. 3 U.S.C. § 19(a)(1) (2000).
3. See Temporary Filling of House of Representatives Vacancies During National

Emergencies: Hearing on H.J. Res. 67 Before the Comm. on the Judiciary Subcomm. on the
Constitution, 107th Cong. (2002) [hereinafter Temporary Filling Hearing], (statement of
M. Miller Baker), http://commdocs.house.gov/committees/udiciary/hju77900.000/hju77900
_0f.htm; see also Akhil Reed Amar & Vikram David Amar, Is the Presidential Succession
Law Constitutional?, 48 STAN. L. REV. 113, 114-15 (1995); Steven G. Calabresi, The
Political Question of Presidential Succession, 48 STAN. L. REV. 155, 156 (1995). But see
John Manning, Not Proved: Some Lingering Questions About Legislative Succession to the
Presidency, 48 STAN. L. REV. 141 (1995) (asserting the proposition that the Presidential
Succession Act is constitutional). However, even Manning's case is not a positive one on
the key textual question of whether Article II's mention of "officer" limits Congress to
putting executive branch figures in a Presidential Succession Act; Manning argues the
negative case, that it is "not proved" that "officer" implies executive branch figures. Id. at
153.
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The main difficulties in the Act involve the inclusion of the Speaker of
the House and the President pro tempore of the Senate in the line of
succession. Many argue this provision is unconstitutional on its face, and
might produce confusion by elevating a legislative branch figure, perhaps
not of the same political party as the President, to the Presidency in a
time of crisis. 4 We share the constitutional and policy concerns raised by
others, and we favor, among other reforms, removing congressional
leaders from the line of succession. This paper, however, pursues a
different tack from others in that it explores the problems of the
Presidential Succession Act under the different scenarios for succession
laid out by the Constitution.

The Constitution not only gives Congress the power to deal with the
death of the President and Vice President, but also with their
"Removal," "Resignation," "Inability," and "fail[ure] to qualify" for
office. 5 In the three succession acts that have governed this country,
Congress has not made a clear distinction among the different kinds of
succession.6 Congress could have treated these instances as distinct types• 7

warranting a succession plan tailored to the circumstance. For example,
it might have been wise for the Speaker of the House to become
President after the death of the President and Vice President.'
Alternatively, Congress could have the Secretary of State, rather than

4. Amar & Amar, supra note 3, at 127.
5. U.S. CONST. art. 11, § 1, cl. 6, amend. XX, § 3.
6. The Twentieth Amendment, ratified in 1933, explicitly permitted Congress to

deal with the failure to qualify, even though this situation might have been implicit in the
removal or resignation of a President. Id. amend. XX, § 3. The failure to qualify includes
a number of instances where there is no President-elect who may claim the Presidency,
leaving the office vacant when the term of the outgoing President expires. Id. art. II, § 1.
The current Presidential Succession Act uses the term "fail[ure] to qualify," but again
makes very little distinction between succession of this type and its other forms. See 3
U.S.C. § 19. It is true that the Presidential succession acts necessarily deal with the
question of Presidential incapacitation differently than that of death, removal, resignation
and failure to qualify, but only in the sense that it is implied that a President might return
to office after his disability is removed. Id. This is not so much a different treatment of
the case, but a recognition that there is one difference inherent in the nature of this kind of
incapacitation-that a President may return to exercise the duties of the office. It is useful
to note that there is no distinction made in the Presidential Succession Act as to who will
succeed the President in the case of incapacitation from the other forms or in any
requirements for notification as are found in the Twenty-fifth Amendment. See id.; see
also U.S. CONST. amend. XXV.

7. Ensuring the Continuity of the United States Government: The Presidency: Hearing
Before the S. Comm. on the Judiciary, 108th Cong. (2003) [hereinafter Presidency
Continuity Hearing] (statement of John C. Fortier). http://judiciary.senate.gov/
testimony.cfm?id=914&wit-id=2604.

8. Id.

[Vol. 53:993
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the Speaker, temporarily take over if a President and Vice President had
been incapacitated.9

By examining each of the cases separately, this paper makes clear that
Congress has the power to treat each type of succession separately.
Further, this paper adds clarity to the constitutional and policy aspects of
different forms of Presidential succession. In particular, it finds that in
several instances of succession, namely, resignation, incapacitation, and
impeachment, the inclusion of congressional leaders in the line of
succession is even more objectionable than in the case of death. In
addition, this paper distinguishes the case of a President who fails to
qualify. In such a case, unlike the others, it is clearly constitutional for
congressional leaders to be placed in the line of succession, and in certain
scenarios, it might be good policy for such leaders to be in the line.

I. CONGRESSIONAL LEADERS IN THE LINE OF SUCCESSION

Article II of the U.S. Constitution states:

In Case of the Removal of the President from Office, or of his
Death, Resignation, or Inability to discharge the Powers and
Duties of the said Office, the Same shall devolve on the Vice
President, and the Congress may by Law provide for the Case
of Removal, Death, Resignation or Inability, both of the
President and Vice President, declaring what Officer shall then
act as President, and such Officer shall act accordingly, until the
Disability be removed, or a President shall be elected.'

Congress is given the power to make a law to specify the line of
Presidential succession by statute." There are few restrictions on this
power, but these restrictions form the basis for constitutional objections
to the inclusion of congressional leaders in the line of succession. The
key term is "Officer," by which the Framers likely meant "Officer of the
United States,"'2 as James Madison argued in the First and Second
Congresses, 3 and as well known scholars persuasively argue today.'4

While Congress, the states, and other institutions may have their own
officers, "Officers of the United States" are federal executive branch

9. See id.
10. U.S. CONST. art. II, § 1, cl. 6.
11. See id.
12. See Calabresi, supra note 3, at 163.
13. JOHN D. FEERICK, FROM FAILING HANDS: THE STORY OF PRESIDENTIAL

SUCCESSION 611 (1965).
14. See, e.g., Presidency Continuity Hearing, supra note 7 (statement of Akhil Amar),

http://judiciary.senate.gov/testimony.cfm?id=914&wit-id=2603; see also Amar & Amar,
supra note 3, at 116.
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figures.' 5 Congressional leaders are not "Officers of the United States"
and are, thus, not eligible to be included in the line of succession. 6

The Constitution's requirement that those in the line of succession be
"Officers of the United States" was not followed in the first Presidential
Succession Act of 1792 nor in the current statute, which was enacted in
1947."7 Both included the Speaker of the House and the President pro
tempore of the Senate in the line. This textual argument against
including members of Congress in the line of succession, based on the
meaning of the term "Officer," is bolstered by a larger structural
argument.'8  Separation of powers recommends against allowing
Congress to pick its own leaders as the President, as the Framers had not
created a parliamentary system where the legislature selects the
executive.' 9

Despite what we believe is a compelling case that congressional leaders
should not be included in the line of succession, the law in this area has
alternated between succession by congressional leaders and Cabinet
succession. The First Congress was unable to agree on a succession act,"'
but the Second Congress ultimately passed controversial legislation that
placed only two congressional leaders, the President pro tempore of the
Senate and the Speaker of the House, in the line of succession.2' The law
also provided that if one of these congressional leaders acted as
President, and there was sufficient time left in the term, there would be a
special election to fill the remainder of the Presidential term.22

The first succession act faced strong criticism in the second half of the
nineteenth century, as the country faced two troubling instances where
there was no one alive in the line of succession after the President. In
1881, President James A. Garfield was shot by a disgruntled office
seeker. 23 He lay wounded for eighty days, much of the time unable to
carry out his duties.24 Only when President Garfield died in August did
Vice President Chester Arthur assume the duties of the Presidency. 25 For
a time, then-President Arthur had no Vice President in the line of

15. Amar & Amar, supra note 3, at 114-17.

16. See id.

17. FEERICK, supra note 13, at 57-63, 204-10.

18. Amar & Amar, supra note 3, at 118-19.

19. Id. at 118. There is, of course, an exception to this rule, as Congress is given a
role in selecting the President when the electoral college fails to produce a majority for

one of the candidates. U.S. CONST. amend. XII.
20. FEERICK,supra note 13, at 58.

21. Id. at 58-60.
22. Id. at 59-60.
23. Id. at 118.
24. Id. at 125.
25. Id. at 128-29.
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succession because without the benefit of the Twenty-fifth Amendment,
adopted years later, there was no way to fill a vacancy in the Vice
Presidency until the next Presidential election. In addition, the Senate
had not chosen a President pro tempore, and the House had not chosen a

26
Speaker. President Arthur, upon taking the oath of office, recognized
that there was no one in the line of succession, so he called a special
session of the Senate, which on October 13 elected David Davis, an
independent, as President pro tempore." The country went nearly a
month with no one in the line of succession."' This episode led to calls for
reform of the Presidential Succession Act, but no action. Eerily, a similar
situation arose four years later during President Grover Cleveland's first
term, when his Vice President, Thomas Hendricks, died in office very
early in the term. Again there was no President pro tempore or Speaker
of the House for a time.29

These incidents led to a major congressional debate over reforming the
Presidential Succession Act. During this debate, Congress rehashed
many of the issues it had discussed in the First and Second Congresses;
particularly, it debated the constitutionality of the eligibility of members
of Congress to be in the line of succession."' Also, on the policy side,
there was concern that congressional leaders might be of another party
than the President.3 ' David Davis was elected as an independent
President pro tempore, sitting directly behind the Republican Arthur for
over three years of his term.32 At this time, the arguments on the side of
Cabinet succession won the day. Under the Presidential Succession Act
of 1886, Congress removed congressional leaders from the line of
succession entirely, and placed the Cabinet officers directly behind the
President and the Vice President.33

The era of Cabinet succession continued for over sixty years. The
death of President Franklin Roosevelt and Harry Truman's succession to
the Presidency would herald the third Presidential Succession Act, which
is still in effect today. President Truman, in a 1945 speech, outlined his
belief that a President should not appoint his own successor. 4 In this

26. Id. at 130-31.
27. Id. at 131-32.
28. Id. at 130-32.
29. Id. at 141.
30. Id. at 144.
31. Id. at 131.
32. Id. at 132.
33. Id. at 143.
34. Id. at 205. The Presidential Succession Act of 1886, with its Cabinet succession

scheme, had specified that next in the Presidential succession line after the Vice President
would be the Secretary of State, who like all of the Cabinet would have been appointed by
the President. Id.
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speech, President Truman also stressed the importance of elected
leadership.35

The Truman speech spurred Congress into action and, ultimately, to
the passage of the current Succession Act. The 1947 Act, which closely
followed President Truman's proposal, is a hybrid between the first two
succession acts, putting both congressional leaders and Cabinet officers
in the line of succession. But Congressional leaders are favored over
Cabinet officers in two ways. First, they precede the Cabinet in order of
succession.37 Second, if a Cabinet member becomes President because
everyone else above that person in the line of succession is killed, then
Congress can elect new leadership and either a new Speaker or a new
President pro tempore would then be able to bump out the Cabinet
member who holds the Presidency.

Congressional leaders, then, have been in the line of succession for
much, but not all, of the Nation's history, even though this system is of
dubious constitutionality. For both constitutional and policy reasons, we
favor a return to a purely executive branch line of succession. But in this
paper, we note that deliberation about the role of congressional leaders
in the line of succession might usefully be broken down into several
parts. Because our succession acts have tended to treat the several types
of succession in more or less the same fashion, constitutional and policy
reasons for keeping leaders of Congress out of the line of succession have
been obscured. The following sections will examine the constitutional
and policy implications of having congressional leaders in the line of
succession in the case of death, resignation, impeachment and removal,
and inability or failure to qualify.

35. Id.
36. Id. at 208-09; see also 3 U.S.C. § 19 (2000).
37. 3 U.S.C. § 19.
38. FEERICK, supra note 13, at 208-09; Joseph B. Kallenbach, The New Presidential

Succession Act, 41 AM. POL. SCi. REV. 931, 934 (1947), http://links.jstor.org/sici?
sici=00030554%28194710%2941%3A5 %3C931%3ATNPSA %3E2.0.CO %3B2. On the
bumping procedure, several scholars have noted its questionable constitutionality.
Leaving aside the question of the propriety of including congressional leaders in the line of
succession, one major argument against the bumping procedure is that it violates the
language of Article 1I that the successor shall act as President until "the Disability be
removed, or a President shall be elected." U.S. CONST. art. II, § 1. The argument is that
the acting President shall serve indefinitely until one of the two listed conditions is met. In
the case of an incapacitated President, the acting President shall serve until the disability
of the President is removed. Otherwise, the acting President will cease to act as President
only after a Presidential election, either a special election which is allowed by the
Constitution, or by the next general election. The bumping procedure provides that an
acting President shall serve until another acting President bumps him or her. see RUTH
SILVA, PRESIDENTIAL SUCCESSION 175 (1951); Amar & Amar, supra note 3, at 135.
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A. Death

When the average person thinks of Presidential succession, he or she
thinks of the death of a President. The Constitution provides for the
Vice President to succeed the President, but if both the President and
Vice President die, the Presidential Succession Act is triggered. 9 The
constitutional argument against including congressional leaders in the
line of succession is straightforward. As congressional leaders are not
"Officers of the United States," they are not eligible to be successors to
the President.

4
1

Additional arguments are compelling. Structural concerns about the
separation of powers make congressional leaders a problematic choice.
Further, the Constitution describes the successor as "acting" as
President, but remaining in the office that he or she holds while assuming

42the duties of the Presidency. If this is what the Framers intended, then
it would be impossible for a congressional leader to hold his or her post
and act as President, as the Constitution forbids holding office in both
the legislative and executive branches.43

As a policy matter, the chief objection to congressional succession in
the case of the death of the President and Vice President is that it
undermines stability in the transfer of power. First, there is the
possibility that a congressional leader would be of the opposite party of
the President.4 In that case, a new President would likely reject the
policies or personnel of the current administration. Stability would be
undermined especially in the case of a terrorist attack that requires a
foreign policy response, as a change in party could make a swift response
very difficult.

The potential for a switch in the party of the President might tempt
foreign enemies or zealous domestic partisans to attempt to change the
party in control of the White House by killing the President and Vice
President. President Garfield's assassin infamously cried that he had
killed the President in order to elevate Chester A. Arthur, the "stalwart"

41candidate, to the Presidency. If we had a Cabinet succession system, a
change in party or philosophy would be less likely.

Second, even if the Speaker of the House is philosophically compatible
with the President, the Speaker has not been part of the President's
administration, and presumably would have less knowledge of the

39. See U.S. CONST. art. II, § 1; 3 U.S.C. § 19(a).
40. Amar & Amar, supra note 3, at 121.
41. FEERICK, sitpra note 13, at 207-08.
42. U.S. CONST. art. 11, § 1.
43. Amar & Amar, supra note 3, at 120-21.
44. FEERICK, supra note 13, at 131.
45. Id. at 118. Stalwart was a branch of the Republican Party. Id.
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intimate details of the President's foreign policy and other matters.
After the Vice President, the Secretary of State would be most capable to
take over the Presidency without a significant transition or change in
policy. The constitutional argument against including congressional
leaders in the line of succession along with the policy argument that
Cabinet succession better preserves the continuity of party and policy of
an administration are compelling reasons to consider removing
congressional leaders from the line and returning to Cabinet succession.

But the case of the death of a President does not illustrate the
difficulties of having congressional leaders in the line of succession as
well as several other types of Presidential succession. In the case of
resignation, removal, and incapacity, the case for Cabinet succession is
stronger.

B. Resignation

In most ways, resignation resembles the case of succession after death,
as the Offices of the President and/or Vice President are vacated without
the action of others.46 President Richard Nixon is the only President to
have resigned. The presence of congressional leaders in the line of
succession, however, might change a President's calculation about
resignation.49 If the Vice Presidency were vacant, a President who was
contemplating resignation might think twice if the potential successor
was a member of the opposite political party.49 If Gerald Ford had never
been confirmed as Vice President and President Nixon was faced with
resignation, would he have fought to the bitter end so that Democratic
Speaker of the House Carl Albert would not have become President?' °

Two situations where a sitting President might contemplate resignation
are scandal and illness. 5' Faced with a serious scandal a President may

46. Compare U.S. CONST. art. II, § 1, cl. 6, with id. art. II, § 4.
47. RICHARD NIXON, WHITE HOUSE, at http://www.whitehouse.gov/historyl

presidents/rn37.html (last visited May 12, 2004). President Nixon, facing the prospect of
impeachment and removal, resigned on August 9, 1974. Two Vice Presidents have
resigned. Spiro Agnew, facing scandal, resigned on October 10, 1973. Agnew, Spiro
Theodore, 1918-1996, in BIOGRAPHICAL DIRECTORY OF THE UNITED STATES
CONGRESS, at http://bioguide.congress.govlscripts/biodisplay.pl?index=AO00059. John C.
Calhoun resigned on December 28, 1832 in order to serve in the Senate. Calhoun, John
Caldwell, 1782-1850, in BIOGRAPHICAL DIRECTORY OFTHE UNITED STATES CONGRESS,
at http://bioguide.congress.gov/scripts/biodisplay.p?index=C000044 (last visited May 12,
2004).

48. JOHN D. FEERICK, THE TWENTY-FIFTH AMENDMENT 214-15 (2d ed. 1992).
49. See id.

50. See id.
51. See id. at 17-22, 214-15 (explaining how President Eisenhower contemplated

resigning due to health concerns and how President Nixon ultimately did resign due to the
Watergate scandal).
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consider resigning.52 But if, absent a Vice President, the Speaker of the
House is of the opposite party, the President might stretch out the period
of scandal because he would not want to turn over power to someone of
the other party or even to a leader of the same party who may be less in
accord with the aims of the administration than a Cabinet member."

Alternatively, the consideration of resignation might be tied to
14Presidential illness. If a President found him or herself too weak to

carry out the duties of the office and believed the condition to be
permanent, then that President might consider resigning for the good of
the country." If the Vice Presidency were vacant, then a President might
choose not to turn over the reigns of power to a Speaker of the other
party or one not in sync with the policies of the President. This
resistance to resignation might lead to a debilitated President.
Moreover, if the Vice Presidency were vacant as in this scenario, there
would be no one to trigger the provisions of Section 4 of the Twenty-fifth
Amendment and take over against the wishes of a President unable to

56function. This would leave our country in a situation vulnerable to
attack.

One additional possibility would be that a gravely ill President would
hope to appoint a new Vice President under Section 2 of the Twenty-fifth
Amendment. But if there were a Speaker of the House of the opposite
party, he or she might block the nomination, knowing the President was
ill and might die or resign and leave the Presidency to the Speaker. 7

From a crassly partisan perspective, the incentive for a Speaker would be
to keep the Vice Presidency vacant, and presumably, as the Speaker was
elected by the majority party in the House, he or she might have the
votes to do so. If the Secretary of State were next in line, then Congress
would not have the same self-interested motive to resist confirming a
new Vice President, as there would be no partisan gain in doing so.

52. See, e.g., JEFFREY D. SCHULTZ, PRESIDENTIAL SCANDALS 386 (2000) (noting
President Nixon's resignation on August 9, 1974).

53. FEERICK, supra note 48, at 214.
54. See id. at 17-22 (describing the health difficulties President Eisenhower suffered

while President, i.e., heart attack, surgery to remove a nonmalignant obstruction of his
small intestine, and stroke, which caused him to contemplate resignation).

55. See id. (recanting how a distraught President Eisenhower reportedly told his
confidants: "[i]f I cannot attend to my duties, I am simply going to give up this job. Now
that is all there is to it.").

56. Id. at 206.
57. See id. at 195 (explaining that if a "vacancy in the Vice Presidency exists, [and] the

President should die, resign, or be removed, the Speaker, upon his resignation from
Congress, would fill out the presidential term by reason of the 1947 succession statute").
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C. Impeachment and Removal

The line of succession also applies to the case when the Vice
Presidency is vacant and the President is removed from office.6 We have
had two instances in our history that approached this scenario in theS 59

presidencies of Andrew Johnson and Richard Nixon. In 1865, after the
assassination of President Abraham Lincoln, Vice President Andrew
Johnson assumed the Presidency, leaving the Vice Presidency vacant. 6

0

Before the ratification of the Twenty-fifth Amendment in 1967, there
was no mechanism for filling a vacancy in the Vice Presidency. President
Johnson was impeached by the House and came within one vote of being
removed from office by the Senate.6' President Johnson, originally a
Democrat, had run on a ticket with the Republican Lincoln, but was
viewed as a member of the opposition party by the radical Republicans
in Congress. 6

' Had Congress removed President Johnson, Benjamin
Wade, the Senate President pro tempore, who had voted for Johnson's
removal, would have succeeded him. 63

In President Nixon's case, Vice President Spiro Agnew had resigned,S 61

and some in Congress foresaw the demise of President Nixon himself.
A group of representatives encouraged Carl Albert, then Speaker of the
House, to hold up the confirmation of Gerald Ford for Vice President, so
that Congress could then remove President Nixon and elevate theS 61

Democrat Albert to the Presidency. While Albert did not seem to have
seriously entertained such a strategy, there were many who did.66 The
seriousness of the effort is evidenced by the fact that Ted Sorensen,
former aide to Presidents John F. Kennedy and Lyndon B. Johnson, was
tasked to write memos planning for the transition into office of an Albert

67administration .

58. Seeid. at 213-15.
59. See infra notes 60-67 and accompanying text.
60. SCHULTZ, supra note 52, at 124.
61. Id. at 125, 133 (explaining that President Johnson survived three different

impeachment charges by one vote each).
62. Id. at 122-23, 129-30. In an effort to reach out to Democrats who had been loyal

to the Union during the Civil War, Republican President Abraham Lincoln chose Andrew
Johnson, a southern Democrat, to be his running mate during Lincoln's bid for reelection.
Id. Johnson had demonstrated his loyalty by being the only southern legislator to remain
in office when the South seceded from the Union. Id. Johnson had been a Senator from
Tennessee when the Civil War began. Id.

63. FEERICK, supra note 48, at 214.
64. See id. at 215.
65. Gerald R. Ford, The Path Back to Dignity, N.Y. TIMES, Oct. 4, 1998, at 15.
66. See id.
67. Theodore Sorensen, Remarks at the Council for Excellence in Government's

Workshop on Covering the Transition from Campaigning to Governing (June 27, 2000)

1002 [Vol. 53:993

65



Presidential Succession and Congressional Leaders

Having congressional leaders in the line of succession in the case of the
removal of the President might, in extreme cases, encourage Congress to
remove a President of the other party just so the Presidency would switch
parties. When a President is truly deserving of removal from office,
Congress would be less self-interested if the Cabinet were next in the line
of succession. Congress would then limit itself to determining when the
President is to be removed, without the prospect of partisan gain from
the removal. Again, Cabinet succession is more appropriate in this case.
If others in the Cabinet share in the corruption of the President,
Congress could remove as many Cabinet members as it saw fit.

D. Presidential Incapacitation

If the President is incapacitated and the Vice Presidency is vacant, then
the Presidential Succession Act calls on the Speaker of the House to
stand in as acting President.6 This scenario raises a number of thorny
questions. First, a Speaker of the House would have to resign from the
Speakership and the House to act as President.69  Second, the
constitutional and statutory requirements that a Speaker resign might
cause the Speaker to decline to take the Presidency. This declination
would raise troubling questions: How would the Speaker decline?
Would there be a timeframe for accepting the post?

The current Act allows for a Speaker of the House or President pro
tempore of the Senate to bump out a Cabinet member who is serving as
President. ° Would a Speaker who declines the Presidency be able to
later change his or her mind and bump out a Cabinet member? Third, if
a Speaker were to replace an incapacitated President, the possibility that
he or she would be a member of the opposite political party raises many
difficulties. The Speaker, as acting President, would have access to all of
the classified and confidential information of the incapacitated
President's administration. The Speaker, as acting President, would be
able to fire all of the White House staff and political appointees.

Fourth, imagine the case of a severely wounded President who fades in
and out of capacity. The Presidential Succession Act makes it explicit
that the Speaker of the House or President pro tempore of the Senate
must resign as Speaker or President pro tempore and from his or her seat
in Congress.7 ' Even if the Presidential Succession Act did not specify it,

(transcript available online at http://www.excelgov.org/displayContent.asp?NewsltemlD=
1718&Keyword=prnwTransition).

68. 3 U.S.C. § 19(a)(1) (2000).
69. U.S. CONST. art. I, § 6, cl. 2; 3 U.S.C. § 19(a)(1).
70. 3 U.S.C. § 19(d)(2).
71. Id. § 19(a)(1), (b). Section 19(a)(1) provides:
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the Constitution forbids simultaneously holding offices in the executive
and legislative branches." Incapacitation of a President poses a dilemma
for congressional leaders in the line of succession, because if they were to
become acting President, they might be displaced by the President once
the President regains his or her health.73 In the meantime, they will be
left without a position in the Congress. Constitutionally, it would not
pose a problem for the Secretary of State, as a Cabinet member, to
exercise the powers of the Presidency, and then relinquish those powers
while retaining the position of Secretary of State. The Presidential
Succession Act, however, does require that the Cabinet Secretary resign• 74

from office in order to act as President. This provision of the Act is not
constitutionally required as there is no bar to holding two offices in the

71executive branch of government . Moreover, while losing his or her post
might be a small disincentive for a Cabinet member to step in for a
President, the recovered President could reappoint the Cabinet member
(with Senate confirmation or, for a time, as a recess appointment).
Because a Cabinet member still serves at the whim of the President, who
might at any time fire him or her, refusing to act as President would not
protect that Cabinet member from being fired by the President.

Contrast this situation to one in which the Speaker assumed the
Presidency. Here a recovered President could neither reappoint the
person as a member of the House or Speaker of the House, nor could he
or she remove a Speaker who chose not to act as President.7 6

Additionally, the problem of an incapacitated President with a vacant
Vice Presidency might cause a Speaker to consider not acting as

If, by reason of death, resignation, removal from office, inability, or failure to
qualify, there is neither a President nor Vice-President to discharge the powers
and duties of the office of President, then the Speaker of the House of
Representatives shall, upon his resignation as Speaker and as Representative in
Congress, act as President.

Id. § 19(a)(1) (emphasis added); see also William F. Brown & Americo R. Cinquegrana,
The Realities of Presidential Succession: The Emperor Has No Clones, 75 GEO. L.J. 1389,
1436-37 (1987).

72. U.S. CONST. art. I, § 6, cl. 2 ("[A]nd no Person holding any Office under the
United States, shall be a Member of either House during his Continuance in Office.").

73. 3 U.S.C. § 19(d)(2).
74. Id. § 19(d)(3). ("The taking of the oath by an individual specified in the list in

paragraph (1) of this subsection shall be held to constitute his resignation from the office
by virtue of the holding of which he qualifies to act as President.").

75. See U.S. CONST. art. I, § 6, cl. 2 (preventing the holding of office in the legislative
and executive branch, but not the holding of two offices within the executive branch).

76. Id. § 2, cls. 4-5 (describing the procedure for filling vacancies and electing officers
in the House of Representatives); id. § 3, cls. 2, 5 (describing the procedure for filling
vacancies and electing officers in the Senate).
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President even when the President is clearly incapacitated. This would
introduce delay and uncertainty into an already unstable situation.

The Presidential Succession Act also raises practical questions. It
seems plausible that a person in the line of succession might decline to
serve as acting President, but how would this be done? Would the
Speaker issue a letter stating that he has refused the acting Presidency,
passing the office off to the next in line? 77 Would the country wait as the
Speaker mulled over his options?

Furthermore, the Presidential Succession Act allows for a Speaker or
President pro tempore to bump a Cabinet member who has assumed the
Presidency . If the Speaker of the House and the President pro tempore
refused the Presidency in an instance when the President was
incapacitated for a short period of time, then the Secretary of State
would act as President (under the cloud that the congressional leaders
might bump him or her out of office at any time).

Additionally, imagine if the Speaker from the opposite party of the
President took over the Presidency, as in the fictional scenario depicted
in a recent set of episodes of the television show The West Wing.7 9 As
acting President, the former Speaker would be able to fire the White
House staff and political appointees. Even more troubling, he or she
could access all confidential memos concerning delicate foreign policy
matters and others with a more political character. Should an interloper
from the other branch of government, and perhaps from the opposing
party, temporarily take over for a President who might be out for a
relatively short period of time?

Finally, consider the case of a President who fades in and out of
capacity. This is not a remote possibility. Both Presidents Garfield and
Wilson had periods of greater and lesser lucidity during their times of
incapacitation. 0  President Eisenhower also had several significant
medical events."' Consider the following scenario: A Speaker takes over

77. See 3 U.S.C. § 20. Section 20 provides:
The only evidence of a refusal to accept, or of a resignation of the office of
President or Vice President, shall be an instrument in writing, declaring the
same, and subscribed by the person refusing to accept or resigning, as the case
may be, and delivered into the office of the Secretary of State.

Id.
78. 3 U.S.C. § 19(d)(2).
79. John C. Fortier, The West Wing and Presidential Succession: Fact or Fiction, ROLL

CALL, Sept. 24, 2003, 2003 WL 7692126; see also FEERICK, supra note 48, at 47: Gregory
F. Jacob, 25, 7 GREEN BAG 2d 23, 31 (2001). The West Wing is a television series that
portrays a behind-the-scenes look at a fictional Presidential administration.

80. FEERICK, supra note 13, at 123-25, 165-74.
81. See generally ROBERT E. GILBERT, THE MORTAL PRESIDENCY 74-141 (1998)

(recounting President Eisenhower's health history and its effect on the Presidency).
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for a President who is incapacitated. Later, the President could recover
and resume the duties of the office, thereby displacing the Speaker, who
had resigned from Congress to act as President. In the meantime, a new
Speaker of the House could have been elected. If the President suffers a
relapse, then this new Speaker would become President, and so on. This
would be a severe form of instability in the White House.

A similar case with a Secretary of State taking over, without the
Presidential Succession Act's requirement to resign, would not result in
such chaos. The Secretary of State might step in temporarily, but step
back to the Secretary of State position, while being able to fill in again if
the President faded out of capacity.

E. Failure to Qualify

The Twentieth Amendment gives Congress the power to specify who
shall serve as President82 in the case where no one qualifies to be
President when a new Presidential term begins on January 20. 3 The
most likely scenario for a failure to qualify is an election controversy.
The 1876 election, for example, was not fully resolved until just a few
days before the Presidential term was about to begin. 4 One might also
contemplate a situation where no candidate receives a majority of the
electoral college, throwing the election to Congress, and Congress
deadlocking on a choice. Finally, one should consider the case of a
terrorist attack that kills the President-elect and Vice President-elect
shortly before they take office. In all of these cases, Cabinet succession is
impossible, because the new Cabinet (that of the President-elect) is
officially nominated and confirmed only after the new President takes
office.

The terms of the exiting President and Vice President end at noon on
Inauguration Day. 5 If congressional leaders were removed from the

82. U.S. CONST. amend. XX, § 3. Section 3 states:
If, at the time fixed for the beginning of the term of the President, the President
elect shall have died, the Vice President elect shall become President. If a
President shall not have been chosen before the time fixed for the beginning of
his term, or if the President elect shall have failed to qualify, then the Vice
President elect shall act as President until a President shall have qualified; and
the Congress may by law provide for the case wherein neither a President elect
nor a Vice President elect shall have qualified, declaring who shall then act as
President. or the manner in which one who is to act shall be selected, and such
person shall act accordingly until a President or Vice President shall have
qualified.

Id.
83. Id. § 1.
84. Norman J. Ornstein, Three Disputed Elections, in AFTER THE PEOPLE VOTE 41

(Walter Berns ed., 1992). Then, Inauguration Day was in March.
85. U.S. CONST. amend. XX, § 1.
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current line of succession, this would leave only the Cabinet of the
previous administration in the line of succession. This would lead to the
perverse result that an election controversy or terrorist attack would give
the Presidency to the Secretary of State of the prior administration.

The old Cabinet would likely reflect an earlier political reality. It is
possible, under these circumstances, that the Secretary of State of the
previous administration might have been nominated and confirmed eight
years before. The prior administration might have been discredited, and
the President might have decided not to run for office. The election
controversy or preinauguration attack would then return a member of
that administration to office. Alternatively, the outgoing President might
have been soundly defeated for office, but if an attack killed the
President-elect and Vice President-elect, the Secretary of State of the
defeated President might become President.

In the case where a President is unable to qualify for office on January
20, it would not make sense for Congress to rely strictly on Cabinet
succession. Here there are a number of measures that Congress could
specify in the Presidential Succession Act. Among these possibilities is
to include congressional leaders in the line of succession. It would be an
improvement over simple Cabinet succession from a policy standpoint,
and it is permissible, constitutionally, because the language of the
Twentieth Amendment, authorizing Congress to provide for the
circumstance where there is a "fail[ure] to qualify, 86 is different from
that in Article II and contains no mention of the limitation of successors
to "Officer[s]. 87

The major advantage of including congressional leaders in the line of
succession in the case where there is no President who qualifies on
Inauguration Day is that all members of the House of Representatives
and one-third of the senators are recently elected and therefore reflect a
current sentiment of the people. Contrast this with the outgoing Cabinet,
whose connection to the recent Presidential election is remote at best.

It would also be constitutionally permissible for Congress to include
congressional leaders in the line of succession in the case that there is no
President on January 20.8 The Twentieth Amendment, which authorizes
Congress to specify who will be President if no one qualifies, does not
use the term "Officer" found in Article 11.89 It reads: "Congress may by
law provide for the case wherein neither a President elect nor a Vice
President elect shall have qualified." 90 This language does not in any way

86. Id. § 3.
87. Id. art. II, § 1, cl. 6.
88. See Presidency Continuity Hearing, supra note 7.
89. U.S. CONST. amend. XX, § 3; see also id. art. II, § 1, cl. 6.
90. Id. amend. XX, § 3.
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limit the person whom Congress may specify to act as President.]' The
person specified to take over in the case of a failure to qualify need not
be an "Officer" of the United States, nor does that person need to hold
any position in the government at all. 92

There are potential problems with including Congress in the line of
succession if the President-elect and Vice President-elect fail to qualify
on January 20; however, in some scenarios, the alternatives are not very
palatable. 3 One set of potential problems arises if there is an election
controversy. In the event of a controversy or deadlock that precludes the
selection of a President before Inauguration Day, current law allows the
Speaker of the House to act as President until either a President or Vice
President qualifies for office.94 This means the members of the House of
Representatives, who are involved in counting the electors from the
electoral college or in directly selecting the President in the absence of a
majority in the electoral college, would know that if no resolution of the
election occurred, their own Speaker would act as President9

Take, for example, the 2000 election. If the dispute over the Florida
electors had persisted, and Congress was unable to resolve disputed sets
of electors sent by the Supreme Court of Florida, the Governor, the State
legislature, etc., the controversy might have lasted until Inauguration
Day.96 If the electors were not chosen in time for inauguration, House
Speaker Dennis Hastert would have stepped in to act as President.97

From a purely partisan perspective, House Republicans might have
resisted resolving the Presidential dispute in Democratic candidate Al
Gore's favor, had they known the Republican Hastert would take over
on January 20. Therefore, a conflict of interest exists between the
House's duties to properly count electors, resolve disputes, and announce
the selection of a new President before January 20.

In addition to a potential conflict of interest, there is another problem
with having congressional leaders in the line of succession in the case of
an election controversy that lasts until Inauguration Day. Because the
Speaker is unable to hold legislative and executive office simultaneously,
the Speaker must resign from Congress."  Again, consider the
hypothetical of the 2000 election controversy lasting until inauguration.

91. See id.
92. See supra notes 89-91 and accompanying text.
93. See Presidency Continuity Hearing, supra note 7.
94. 3 U.S.C. § 19 (a)(1) (2000).
95. Id. §§ 15, 19(a).
96. In the 1876 election, the contest was not resolved in Hayes' favor until two days

before the inauguration. See supra note 84 and accompanying text.
97. See 3 U.S.C. § 19(a)(1).
98. 3 U.S.C. § 19(a)(1).
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If at noon on January 20 there was no President-elect, and Dennis
Hastert assumed the Presidency, then he would have continued acting as
President only until the election controversy was resolved.99 Three weeks
later, if the majority of electors voted for one candidate for President (or
for Vice President), or a deadlocked House or Senate elected a
President, if no candidate received a majority of the electoral votes, then
Hastert would have had to step aside""' and be left with no seat in
Congress.'" A Speaker or President pro tempore might be reluctant to
act as President under such conditions.

The case of the death of the President-elect and Vice President-elect
would not present the same difficulties."2 There would be no conflict of
interest on the part of a Congress involved in resolving an election
dispute, and a Speaker of the House would not take the office
temporarily, but would serve for the entire four-year term.13

Exclusion of congressional leaders from the line of Presidential
succession is not wholly attractive. For example, Cabinet line of
succession would mean that the Cabinet of the outgoing administration
would be next in the line of succession.'"' In addition to the problems
with this scenario mentioned earlier, it is common that many of the
Cabinet secretaries resign on, or in advance of, January 20.'0' Some leave
acting secretaries in their place, and as long as those secretaries have
been confirmed by the Senate (they are not career civil servants or recess
appointments), they would be in the line of succession.'(m In the case of a
terrorist attack occurring on Inauguration Day, there would be chaos
trying to figure out which Cabinet secretaries from the prior
administration were still in office and whether they had left acting
secretaries who were eligible to serve as President.' 7

Another option Congress could consider is to require that the outgoing
President remain in office until the election controversy is resolved. This
plan would have the advantage of ensuring stability in the Presidency and
would guarantee that someone with experience would be in place. But it
would again have an effect on the way that Congress resolves an election
controversy.

99. Id. § 19(c)(1).
100. See id.
101. Seeid. § 19(a)(1).
102. See Presidency Continuity Hearing, supra note 7.
103. 3 U.S.C. § 19(c).
104. See Presidency Continuity Hearing, supra note 7.
105. See John C. Fortier, President Michael Armacost?, 21 BROOKINGS REV. No. 4,

Fall 2003, at 33, 34.
106. See, e.g., id. at 33-36.
107. E.g., id. at 34.
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If, for example, there was an outgoing Democratic President, then
Democratic members of Congress would have an incentive to prevent
the resolution of an election controversy. This outgoing President could
be a discredited and defeated figure, and as the election controversy
might continue on indefinitely, the outgoing President could remain
President for up to another four-year term.'08 As a positive, the former
President does not face the dilemma that a Speaker of the House does in
deciding whether or not to resign from Congress. When the controversy
subsided, the outgoing President would leave office (unless, of course,
the outgoing President was determined to be the winner of an election
controversy, in which case, he or she would remain in office).

Another measure to consider in order to deal with the problem of an
attack on or prior to Inauguration Day that kills the President-elect or
the Vice President-elect is to establish a custom that the outgoing
President nominates the Cabinet choices of the incoming President
before noon on January 20.'09 The Senate could then confirm the choices
in advance of the inauguration ceremony. The reason for such a custom
would be that, even in the most expedited cases, an incoming President
takes the oath of office at noon on January 20, then officially nominates
his Cabinet, and the Senate, subsequently, confirms most of the
nominees later in the day, as hearings have been held in the days leading
up to the inauguration. " Even with this relatively efficient course of
events, there is still a gap of several hours when the new President has no
Cabinet. And it is just at this time that all of the important figures in
Washington gather at the inaugural ceremony. If terrorists struck at this
time, there would be chaos."' An early morning appointment by the
outgoing President and Senate confirmation of the Cabinet would allow
for some of the new Cabinet to avoid the inauguration ceremony and
improve the chances that a high level successor would be available if an
attack were to occur.' 2

To summarize the consequences of a President's failure to qualify, this
set of situations is quite different from other succession scenarios. The
constitutional language of the Twentieth Amendment does not require
that the successors be "Officers," and therefore congressional leaders
would be eligible to succeed to the Presidency." 3 Also, there are some

108. See Presidency Continuity Hearing, supra note 7.
109. See id.
110. See id.
111. Id. ("The President-elect, the Speaker of the House, and the President Pro

Tempore of the Senate all typically attend the swearing-in ceremony, as do most Supreme
Court Justices and members of Congress. With all of these figures present, a catastrophic
attack at the inauguration would kill the top four in the line of succession.").

112. Id.
113. U.S. CONST. amend. XX, § 3.
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circumstances where this might make sense from a policy perspective.
Surely, it would be preferable to strict Cabinet succession where the
outgoing Cabinet would fall next in the line." 4 However, there are other
options as well, and no choice is completely palatable for this scenario.

II. THE BUMPING OR SUPPLANTATION PROCEDURE

One additional provision of the Presidential Succession Act that
involves congressional leaders is the "bumping procedure."'"5  If the
Presidency passes to a Cabinet member, then a newly elected Speaker of
the House or a new President pro tempore of the Senate can replace a
Cabinet member who has been serving as President.' 6 Congress put this
provision into the 1947 succession act because of President Truman's
belief that elected officials should take priority over nonelected officials
in the line of succession.

' 7

In the event of a catastrophic attack that kills the President, Vice
President, and congressional leadership, the Secretary of State assumes
the duties of the Presidency.' Yet, whenever Congress elects a new
Speaker or President pro tempore, that new leader may "bump" the
Secretary of State." 9 The result would be three presidents within a short
span of time. Even more problematic, the Act does not specify that the
Speaker or President pro tempore needs to "bump" a Cabinet member
immediately.20 A situation may arise when a Cabinet member is acting
as President but lives under the threat of being bumped from the office
by congressional leaders at any time. Such a scenario would completely
undermine our system of separation of powers.

Several scholars have persuasively argued that this provision is
unconstitutional.' 2' Leaving aside the involvement of congressional
leaders in the line of succession, the "bumping" procedure goes against
the language of Article II that states that Congress may specify in law the
successor: "declaring which Officer shall then act as President, and such
Officer shall act accordingly until the Disability be removed, or a
President shall be elected.' 2 2 This language provides that Congress may

114. Presidency Continuity Hearing, supra note 7.
115. See supra note 38 and accompanying text.
116. Presidency Continuity Hearing, supra note 7: Amar & Amar, supra note 3. at 135.

117. FEERICK, supra note 13, at 204-09.
118. 3 U.S.C. § 19(d)(1) (2000).
119. See Presidency Continuity Hearing, supra note 7.
120. 3 U.S.C. § 19(d)(1); see Presidency Continuity Hearing, supra note 7.
121. Amar & Amar, supra note 3, at 135-36; see also Temporary Filling Hearing, supra

note 3.
122. U.S. CONST. art. II, § 1. cl. 6 (emphasis added).
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specify a successor who shall serve until one of two conditions arises. 21
First, if the successor is serving due to a disability of the President, then
the successor's Presidency will cease when the disability is removed.'24

Second, Congress may choose to conduct a special election to fill the
remainder of the term."25 Such a provision was included in the first
succession act.' 26

This Article II language also allows for a successor to serve as
President until a new President is elected in a subsequent general
election.' 27 Nevertheless, the language of Article II is clear that short of
one of the two previously mentioned scenarios, the successor will remain
in office. 12  Therefore, the bumping procedure, whereby a Cabinet
member succeeds to the Presidency only to be subsequently bumped
from office by a Speaker or President pro tempore, violates this
provision. 129

III. PROBLEMS IN THE CONTINUITY OF CONGRESS AFFECT THE
PRESIDENTIAL LINE OF SUCCESSION

Finally, there is the extreme case where Presidential succession is
negatively impacted by the problems regarding the continuity of
Congress. 30 Imagine a scenario involving the deaths of the President,
Vice President, and most of the Congress, such as an attack at a State of
the Union Address. The Secretary of State would succeed as President,
but only until the election of a new Speaker of the House or new
President pro tempore of the Senate, under the "bumping provision" of
the Presidential Succession Act."' In such an extreme scenario it would
be difficult for Congress to operate in a normal fashion.132 If most of
Congress was killed in an unexpected disaster, the House of
Representatives, in particular, would face difficulty reconstituting itself.133

This is because the House of Representatives can fill its vacancies only

123. Id.
124. Id.; Amar & Amar, supra note 3, at 135-36.
125. U.S. CONST. art. II, § 1, cl. 6; Amar & Amar, supra note 3, at 133 n.125.
126. Presidential Succession Act of March 1, 1972, reprinted in FEERICK, supra note

48, app. C at 253.
127. U.S. CONST. art. II, § 1, cl. 6.
128. Id.
129. Amar & Amar, supra note 3, at 135.
130. CONTINUITY OF GOV'T COMM'N. supra note 1, at 3-4.
131. Arnar & Amar, supra note 3, at 135.
132. CONTINUITY OF GOV'T COMM'N, supra note 1, at 8.
133. Id. at 3.
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by special election,14 and therefore, it could be many months until all the
vacancies were filled. ' In recent years, it has taken an average of over• 136

four months to fill House vacancies.
After a catastrophic attack, the House of Representatives would face

one of two scenarios. First, it might not be able to meet at all because
the Constitution defines a quorum as a majority of the body. 37 This
would mean that no new Speaker could be elected for months.'3" The
Secretary of State would remain President until either a new Speaker or
new President pro tempore took the office.'"

The alternative scenario is perhaps more troubling. The House has
historically defined its quorum more leniently than the Constitution's
definition, which requires a majority of the body.' 4

1 Currently, House
precedents hold that a quorum is a majority of those "chosen, sworn and
living.' 4' In an extreme scenario, if only five members of Congress
survived an attack, three of these surviving members could convene and
elect a new Speaker, who could then bump the Secretary of State and
become President for the remainder of the term.42  While this is an
unlikely scenario, would we feel secure in a President who had been
elected by twenty members of the House, or fifty, or 100, or even 200?

IV. CONCLUSION

The place of congressional leaders in the line of succession is troubling
for both constitutional and policy reasons. "43 However, approaching the
problem by paying attention to the different ways Presidential succession
is triggered has advantages. The Constitution contemplates that
succession may take place in the case of the death, removal, incapacity,
resignation, or failure of the President to qualify. 44  Some of these
scenarios cause more severe constitutional and policy problems than the

134. U.S. CONST. art. I, § 2, cl. 4 ("[W]hen vacancies happen in the representation
from any state, the executive authority thereof shall issue writs of election to fill such
vacancies.").

135. CONTINUITY OF GOV'T COMM'N, supra note 1, at 6-7.

136. Id. at 7.
137. Id. at 8.

138. Id.
139. Amar & Amar, supra note 3, at 135. A President pro tempore might be elected

faster as gubernatorial appointments would replenish the Senate more quickly.

CONTINUITY OF Gov'T COMM'N, supra note 1, at 6.
140. CONTINUITY OF GOV'T COMM'N, supra note 1, at 8.

141. Id. at 9.
142. Id. at 2.
143. See generally Amar & Amar, supra note 3, at 135.

144. U.S. CONST. art. II, § 1, cl. 6.
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case of the death of the President and Vice President. 45 In some
situations involving the failure to qualify, it may be a viable alternative to
have leaders of Congress ascend to the Presidency, such as the case
where both the President elect and Vice President-elect are killed before
Inauguration Day, or when no one can claim victory due to an election
controversy.146

Overall, differentiation between various causes for succession may
encourage Congress to consider removing congressional leaders from the
line of succession in many instances. 47 However, short of this result, it
may open the door for Congress to tailor solutions for different types of
succession crises. Furthermore, it may force Congress to face the
political reality that important actors in Congress might not want
congressional leaders to be eliminated entirely from the line, but would
perhaps accept that congressional leaders be either removed or have

1411their role scaled back in the most troubling cases.

145. Presidency Continuity Hearing, supra note 7.
146. Id.

147. Id.
148. Id.
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in any event, impossible since it committed the Republican party to
preserving the institution so as not to impeach Bush's entitlement to the
Presidency.

One would have hoped that the confluence of these events would have
produced appropriate reform. It has not. Some private groups have studied
these problems, 328 and the Continuity of Government Commission has
engaged in a comprehensive review.329  No legislative progress has
resulted.

IV. AFTER THE VICE PRESIDENT

A. Introduction: Succession After the Vice President

The Vice Presidency does not provide protection against all presidential
continuity contingencies. Some line of succession after the Vice President
must exist to address a double vacancy which occurs, whether before or
after the inauguration. It must address a variety of contingencies-death,
resignation, removal, inability, and failure to qualify-which could produce
that double vacancy. This list understates the complexity of the challenge
since some labels (e.g., inability, failure to qualify) summarize multiple
precipitating causes. Moreover, vacancies may present different
considerations depending on whether they create the need for a successor
on a permanent or temporary basis. Finally, there are no formal procedures
for declaring a President disabled absent a functioning Vice President.

A series of gaps mar the system for assuring presidential continuity after
the Vice Presidency. Four general points are worth considering at the
outset. First, although these gaps involve contingencies that are seemingly
remote, they cannot be dismissed, especially in an age of terrorism and
proliferating nuclear weapons. In some cases, they would prove very
difficult to resolve if they did occur. This could prove especially true
regarding the line of succession after the Vice President in a situation where
the electoral system fails to produce a President. 330

Second, these problems are, to a great extent, interrelated. For instance,
the identity of the person(s) next in line behind the Vice President will
affect the handling of presidential inability absent a functioning Vice
President. Although pre-inaugural and post-inaugural contingencies
implicate different constitutional provisions, a consideration of who should
follow the Vice President must address both time periods.

Third, solving some of these problems may be complicated if, as seems
likely, Congress resists changing two overarching features of the existing
landscape. In particular, Congress is likely to be disposed to perpetuate the
current method, which places legislative leaders atop the line of succession.

328. See e.g., MILLER CTR. COMM'N No. 4, supra note 85; PRESIDENTIAL DISABILITY:
PAPERS, DISCUSSIONS, AND RECOMMENDATIONS ON THE TWENTY-FIFTH AMENDMENT AND
ISSUES OF INABILITY AND DISABILITY AMONG PRESIDENTS OF THE UNITED STATES, supra note
326.

329. See CONTINUITY OF GOV'T COMM'N, supra note 4.
330. See Goldstein, supra note 1, at 69-70, 72-73.
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Moreover, the existence of the Electoral College system has residual
support even though it complicates some pre-inaugural contingencies.

Finally, to the extent Congress has acted in this area, its approach has
suffered badly from its tendency to adopt formulaic, one size fits all
remedies rather than tailoring solutions to the problems presented. In short,
the Presidential Succession Law of 1947, which in some sense addresses
these gaps, tries to solve several different problems with responses not well
tailored to many, perhaps most, of the situations that might arise.

Although Section 2 substantially reduced the significance of the line of
succession after the Vice President by dramatically decreasing the
likelihood that such a person would ever be first in line,33' it did not
eliminate the problem. Succession after the Vice President presents two
central dilemmas. The conventional problem is simply that a presidential
vacancy or disability could still occur when the Vice Presidency is
unoccupied (prior to nomination or confirmation of a new Vice President
under Section 2) or the President and Vice President could die or be
disabled, or the offices could otherwise fall vacant, simultaneously. Who
should be number three, after the President and Vice President? Who
should be two heartbeats away from the Presidency?

The second problem involves the possibility of a catastrophe, most likely
from a nuclear or terrorist attack that eliminates or disables many in the line
of presidential succession. The question it raises is not who should be third
(or fourth) in line, but how should the line be drawn at its more remote
links, what direction should it take, and what points should it connect?
Whereas the conventional problem raises the question of who should
immediately follow the Vice President, the mass catastrophe problem faces
the quite different challenge of constructing a line likely to leave someone
left who is equipped to act as President if a common disaster eliminates the
heartbeats of a number of presidential successors.

Pursuant to the power conferred in the original Presidential Successors
Clause,332 Congress has passed legislation which has alternated between
three approaches-a legislative approach in 1792, a Cabinet line in 1886,
and a combined legislative-Cabinet line of succession after the Vice
President in 1947.333 Although the Constitution empowers Congress to
designate what "Officer" shall act as President following a double vacancy,
Congress has always created a line after the Vice President with anywhere
from two to seventeen persons in it. Notwithstanding the text's use of the
singular, no one seems inclined to apply the clause literally in this regard
and longstanding practice coupled with pragmatic considerations would
seem to make a long line firmly entrenched. The current line begins with
the Speaker of the House and then the President pro tempore of the Senate,

331. See supra text accompanying note 82.
332. U.S. CONST. art. II, § 1, cl. 6 ("[Tlhe Congress may by Law provide for the Case of

Removal, Death, Resignation or Inability, both of the President and Vice President, declaring
what Officer shall then act as President, and such Officer shall act accordingly, until the
Disability be removed, or a President shall be elected.").

333. See supra notes 43-45 and accompanying text.
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followed by the Cabinet with the departments listed according to when
created.334 The 1947 law provides that a person must resign his or her
position to act as President335 and that the Speaker or President pro tempore
can "bump" or supplant a Cabinet officer who is acting as President.336

The last two laws, in 1886 and 1947, attempted to address both the
conventional and the mass catastrophe problems. They identified an
immediate successor, the Secretary of State and Speaker of the House,
respectively, and created lines consisting of seven and initially eleven after
the Vice President.337 Although both the two heartbeats away and mass
catastrophe problems involve the question of how to provide a legitimate
and able presidential successor, they basically raise analytically distinct
issues that merit separate treatment.

B. Who Should Be Two (or Three) Heartbeats Away? Some Constitutional
Considerations

The current line places the Speaker of the House and President pro
tempore of the Senate two and three heartbeats away. Congress adopted
this line in response to Truman's June 1945 proposal predicated on his
belief that it was inappropriate for him, as President, to appoint his
successor. 338 Sam Rayburn, himself a vice presidential contender in 1944,
was Speaker of the House, and the Speaker had come from the President's
party for forty-three of the last fifty years. Truman pointed out that the
House was "[u]sually . . . in agreement politically with the Chief
Executive." 339 By the time Congress acted, however, the Republicans had
won control of the House and Senate in the 1946 elections. 340

Of course, anyone assessing or recommending congressional action must
first be satisfied that the Constitution gives Congress power to adopt the
measure under consideration. Although no serious argument has been
advanced against the constitutionality of Cabinet succession, a number of
able scholars have challenged the constitutionality of legislative
succession, 341 and their position probably represents the academic

334. See 3 U.S.C. § 19(a), (b), (d)(1) (2006).
335. Id. § 19(a), (b), (d)(3).
336. Id. § 19(d)(2).
337. See id. § 19; Act of Jan. 19, 1886, ch. 4, 24 Stat. 1 (repealed 1947). The 1886 Act

named seven Cabinet officers after the Vice President. The 1947 Act initially listed the
Speaker of the House, President pro tempore of the Senate, and nine Cabinet officers; as new
executive departments were created, the principal officer was added to the list.

338. Special Message to the Congress on the Succession to the Presidency, PUB. PAPERS
128, 129 (June 19, 1945).

339. Id.
340. FEERICK, supra note 48, at 44-45.
341. See, e.g., AKHIL REED AMAR, AMERICA'S CONSTITUTION 170-73, 452-53 (2005);

SILVA, supra note 270, at 174-75; Akhil Reed Amar & Vikram David Amar, Is the
Presidential Succession Law Constitutional?, 48 STAN. L. REV. 113 (1995); Fortier &
Ornstein, supra note 1, at 996; Ruth C. Silva, The Presidential Succession Act of 1947, 47
MICH. L. REV. 451, 463-64 (1949) (arguing the Speaker of the House and President pro
tempore do not qualify as officers and therefore are constitutionally ineligible for
presidential succession); Howard M. Wasserman, Structural Principles and Presidential
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consensus today. During the last sixty-five years, much of the discussion
regarding the merits of legislative versus Cabinet succession has turned on
constitutional analysis that has been informed largely by interpretivist
arguments based primarily on the constitutional text and the intent of the
framers of the original Constitution.

If legislative succession is generally unconstitutional, the menu of
options narrows, and the discussion shortens considerably. In my view,
however, the case against legislative succession based on these sort of
interpretivist arguments is not convincing, nor are the more persuasive
arguments against legislative succession based on the structure of the
original Constitution decisive.

Article II empowers Congress, in the absence of a functioning President
or Vice President, to designate an "Officer" to act as President.342 The
word "Officer," some argue, is intended to be synonymous with "Officer of
the United States." 343 An earlier draft at the Constitutional Convention had
used the longer formulation but a Committee of Style, which had
jurisdiction over form but not substance, shortened it to the one word that
appears in the Constitution.3" The term "Officer of the United States" and
similar phrases used elsewhere in the Constitution 345 exclude legislative
leaders, who are not commissioned, cannot be impeached, and may serve in
Congress notwithstanding the Incompatibility Clause.346

Further evidence suggests that the drafters of the Constitution intended
"Officer" to be a shorthand for "Officer of the United States." James
Madison, the father of the Constitution, argued in 1792 that Congress could

Succession, 90 KY. L.J. 345 (2002) (arguing that legislative succession violates structural
principles of the Constitution). But see John D. Feerick, Commentary, A Response to Akhil
Reed Amar's Address on Applications and Implications of the Twenty-Fifth Amendment, 47
Hous. L. REV. 41, 61-63 (2010) (stating in part that the issue "is not free from doubt").
Regardless of the propriety of legislative succession generally, the current presidential
succession law has a number of problematic features a discussion of which is beyond the
scope of this Article. See, e.g., Amar, supra note 1, at 27-28, 31-32; William F. Brown &
Americo R. Cinquegrana, The Realities of Presidential Succession: "The Emperor Has No
Clones", 75 GEO. L.J. 1389, 1435-46 (1987).

342. U.S. CONST. art. II, § 1, cl. 6 ("[T]he Congress may by Law provide for the Case of
Removal, Death, Resignation or Inability, both of the President and Vice President, declaring
what Officer shall then act as President... . .").

343. See SILVA, supra note 270, at 131; Amar, supra note 1, at 12; Amar & Amar, supra
note 341, at 114-17.

344. See Feerick, supra note 17, at 85-86.
345. See, e.g., Emoluments Clause, U.S. CONST. art. I, § 6, cl. 2 ("No Senator or

Representative shall, during the Time for which he was elected, be appointed to any civil
Office under the Authority of the United States, which shall have been created, or the
Emoluments whereof shall have been encreased during such time . . . ."); Incompatibility
Clause, id. art. I, § 6, cl. 2 ("[N]o Person holding any Office under the United States, shall be
a Member of either House during his Continuance in Office."); Commission Clause, id. art.
II, § 3 ("[The President] shall Commission all the Officers of the United States.");
Impeachment Clause, id. art. II, § 4 ("The President, Vice President and all civil Officers of
the United States, shall be removed from Office on Impeachment for, and Conviction of,
Treason, Bribery, or other high Crimes and Misdemeanors.").

346. See supra note 345.
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not place a legislative leader in the line of succession for this reason,347 and
most of the very few members of the Second Congress who had been
delegates to the Constitutional Convention seemed to share that view.348

But the arguments based on text and intent of the framers are not
unequivocal. There is no evidence that the drafters' apparent intent was
known to the ratifiers or to the population at large. The drafters may have
equated "Officer" with "Officer of the United States" but the text as ratified
empowered Congress to name an "Officer," not an "Officer of the United
States." Ratifiers may have interpreted the distinction as significant,
particularly since the Speaker and arguably the President pro tempore were
referred to elsewhere in the Constitution 349 as "Officers." 350 Moreover, just
three years after the Constitution went into effect, the Second Congress
adopted the initial succession law that placed the President pro tempore of
the Senate and Speaker of the House in the line of succession, two and three
heartbeats away. Its members presumably had some understanding of how
the term was used. Alexander Hamilton, himself a significant Framer,
favored that law and George Washington, President of the Constitutional
Convention, signed it as President of the United States.351 Of course,
Hamilton's antipathy to Secretary of State Thomas Jefferson may have
dictated his interpretation, 352 but Madison's friendship and political
association with Jefferson may have influenced his own view.353

Washington might have been expected to veto a law that unconstitutionally
infringed on the executive branch; he did not, and his motives were, at least
according to national myth, pure.

The textual and originalist arguments strike me as inconclusive,
particularly when one considers that they did not persuade a contemporary
Congress and President (and not just any President, George Washington).
Marbury v. Madison354 reminds us, of course, that even an early Congress
could be deemed to have acted unconstitutionally. 355 Yet we should be
more willing to accept Chief Justice Marshall's view that his coevals
misunderstood what the Constitution meant than we should be to credit
similar judgments by our contemporaries regarding the original Framers'
intent.

Especially since text and originalist arguments do not settle the matter, as
they generally do not, it is appropriate to consider other types of
constitutional reasoning to construe a Constitution intended "to endure for

347. AMAR, supra note 341, at 170-72; Amar, supra note 1, at 23, 27, 31; Amar & Amar,
supra note 341, at 116.

348. Feerick, supra note 122, at 471-74 & nn.90-94.
349. See, e.g., U.S. CONST. art. I, § 2, cl. 5 ("The House of Representatives shall chuse

their Speaker and other Officers .... ); id. art. 1, § 3, cl. 5 ("The Senate shall chuse their
other Officers, and also a President pro tempore . . . .").

350. See John F. Manning, Not Proved: Some Lingering Questions About Legislative
Succession to the Presidency, 48 STAN. L. REv. 141, 144-45 (1995).

351. Goldstein, supra note 1, at 86-87.
352. Feerick, supra note 122, at 474.
353. Goldstein, supra note 1, at 86.
354. 5 U.S. (1 Cranch) 137 (1803).
355. Id. at 176.
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ages." 356 Longstanding practice regarding institutional arrangements helps
shape constitutional meaning 357 and legislative succession commands
substantial support from that interpretive mode. After all, for 157 years of
American history since 1792, the line of succession as established by
Congress has placed legislative leaders behind the Vice President. Cabinet
succession was in place for only sixty-one years, from 1886 to 1947, and
was imposed in 1886 to avoid a situation in which no legislative leaders
existed. 358

The most powerful constitutional arguments against legislative
succession come from the structure of the Constitution.359 Legislative
succession allows Congress an unlimited right to choose a President. That
resembles parliamentary government, which our Constitution emphatically
rejected. The creation of the Electoral College to choose the President
reflected a commitment that Congress should not choose the Chief
Executive and that, unless impeached and convicted, he or she should enjoy
a tenure of office independent of its control. That was one aspect of the
separation of powers. The Incompatibility Clause reflected another in its
prohibition against legislators holding office. 360 If legislative leaders retain
their seats and offices in Congress while acting as President, they violate at
least the spirit of the Incompatibility Clause. Moreover, they would be
subject to removal, and accordingly control, by their constituents and the
house in which they serve. That would create a strange situation in which
an acting President was politically accountable not to the nation but to a
geographic subunit, and to one house of Congress. If they resign those
positions, they may not be "officers" as envisioned by the Constitution.
Finally, legislative succession presents some perverse incentives. If the
leader of the House or Senate is next in line to the Presidency, legislators
may have a disincentive to confirm a vice presidential nominee or may have
an incentive to impeach a President or Vice President.361

These structural arguments, which derive largely from the architecture of
the original Constitution, raise more serious objections to legislative
succession. Yet a subsequent amendment to the Constitution introduces

356. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 415 (1819).
357. Id. at 401; see also Dames & Moore v. Regan, 453 U.S. 654, 678-79 (1981);

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610-11 (1952) (Frankfurter, J.,
concurring) (describing how longstanding practice adds gloss to constitutional meaning).

358. When Vice President Thomas Hendricks died in 1885, Congress was not in session
and no Senate President pro tempore or Speaker of the House existed. FEERICK, supra note 8,
at 141. Accordingly, there was no successor to President Grover Cleveland. Since the
House was not a continuing body and did not meet until the winter following a presidential
inauguration and since the Senate President pro tempore was not a continuing position in an
age when the Vice President generally presided over the Senate, this situation often existed
at the beginning of a presidential term.

359. See Amar & Amar, supra note 341, at 114 ("Our most important reasoning is
structural . . . ."); Goldstein, supra note 1, at 87-88; see also Wasserman, supra note 341, at
348-52 (discussing structural principles).

360. U.S. CONST. art. I, § 6, cl. 2 ("[N]o Person holding any Office under the United
States, shall be a Member of either House during his Continuance in Office.").

361. Amar & Amar, supra note 341, at 124; see also Goldstein, supra note 1, at 87-89.
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additional evidence that merits consideration in assessing the strength of
these arguments. 362

If neither a President-Elect nor Vice President-Elect qualifies, the
Twentieth Amendment authorizes Congress to determine what "person"
shall act as President or to identify a means to select such a person.
Although Section 3 of the Twentieth Amendment363 is poorly crafted,364 the
legislative history makes it clear that Congress's power to designate such a
"person" or system extends to a situation in which Congress fails to choose
a President and Vice President365 or in which both die or they fail to qualify
for any other reason.366 The designated "person" serves only until a
President or Vice President qualifies.

"Person" is, of course, broader than "Officer of the United States" or
even "Officer" and accordingly Congress might designate as acting
President under a Twentieth Amendment contingency someone who would
not fall within those other terms, such as the most recent former President
of the United States or the Dean of the Fordham Law School. The use of
"person" avoids the textual and originalist arguments that have been made
against legislative succession based on the argument that "Officer" means
"Officer of the United States" in the Presidential Succession Clause. Yet

362. See generally Goldstein, supra note 1, at 89-90 (presenting similar argument).
363. It provides in part:

If a President shall not have been chosen before the time fixed for the beginning of
his term, or if the President elect shall have failed to qualify, then the Vice
President elect shall act as President until a President shall have qualified; and the
Congress may by law provide for the case wherein neither a President elect nor a
Vice President elect shall have qualified, declaring who shall then act as President,
or the manner in which one who is to act shall be selected, and such person shall
act accordingly until a President or Vice President shall have qualified.

U.S. CONST. amend. XX.
364. The separate reference in the first clause of Section 3 above to situations in which a

President is not chosen or a President-Elect fails to qualify suggests that the former concept
(failure of election) is not included in the latter (failure to qualify). Since the Amendment
authorizes Congress to designate a "person" to act as President when neither a President nor
Vice President qualifies but is silent regarding a failure to elect, one might conclude that
there is no constitutional provision for the failure to elect situation.

365. See H.R. REP. No. 72-633, at 3-4 (1932) (conference report adopting the broader
formulation of failure to qualify in the House's proposed amendment); H.R. REP. No. 72-
345, at 2 (1932) ("Congress is given power to provide for the case where neither a President
nor a Vice President has qualified before the time fixed for the beginning of the term,
whether the failure of both to qualify is occasioned by the death of both, [by the failure to
elect], or by any other cause . . . ."); id. at 4 ("Under our present Constitution there is no
provision for the case where the House of Representatives fails to choose a President and the
Senate fails to choose a Vice President. Section 3 of the proposed amendment authorizes
Congress to provide for this situation. Power is given to Congress to provide by law who
shall act as President in such case or the manner of selecting a person to act as
President. . . ."); S. REP. No. 72-26, at 5 (1932) ("Section 3 of the proposed amendment
gives Congress the power to provide by law who shall act as President in a case where the
election of a President has been thrown into the House of Representatives and the House has
failed to elect a President . . . .").

366. See H.R. REP. No. 72-345, at 2 ("Congress is given power to provide for the case
where neither a President nor a Vice President has qualified before the time fixed for the
beginning of the term, whether the failure of both to qualify is occasioned by the death of
both, [by the failure to elect], or by any other cause . . . .").
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the "person" designated would be subject to other constitutional
qualifications-age, residency, natural born citizen 367 -and the
arrangement would be subject to considerations based on constitutional
structure, too. In other words, the structural principles that would impeach
legislative succession could also be deployed against legislative succession
in the failure to qualify context.

In fact, the Presidential Succession Law of 1947 identifies the Speaker,
then the President pro tempore, as the "person(s)" who act as President in
failure to qualify situations. 368 Yet many of the structural arguments that
seemed forceful when discussed in the post-inauguration context 369 would,
if valid, undermine the Speaker's succession here, too. Congress would be
electing the acting President, thereby resembling parliamentary
government, and, at least when the failure to qualify was due to the failure
of the House and Senate to elect a President and Vice President,
respectively, either house could abbreviate his or her tenure by electing a
President or Vice President. The Incompatibility Clause arguments would
also apply. If a legislative leader acted as President, his or her presence at
both ends of Pennsylvania Avenue would seem to violate the clause. And
the houses of Congress might have less incentive to elect a President or
Vice President in the contingency election since it could instead have the
Speaker act as Chief Executive. The Speaker would owe her status as
acting President to the House, or at least the majority who elected her. The
House (or the Senate) would be able to remove her for actions of which it
disapproved by electing a President or Vice President. 370

Yet some form of legislative succession seems virtually inevitable in a
Twentieth Amendment scenario. There are no other dependable options.
Succession of Cabinet officers here is generally not a feasible choice. The
only Cabinet is likely to be that which served with the prior President. Its
members may have been appointed eight years earlier by a President whose
positions might have become widely unpopular. Absent the remote case in
which a President and Vice President were re-elected and then died before
the inauguration, succession of a Cabinet member would defy many of the
principles implicit in the Twenty-Fifth Amendment-continuity,
accountability, and democratic pedigree. If the electoral system failed to
produce a President, elevating someone from the prior Cabinet would make
little sense for all of these reasons. If the President-Elect died after
defeating the incumbent President, succession from the outgoing Cabinet
would turn the executive branch over to the team that had just been ousted,
an even more outrageous result! Continuing the outgoing President would

367. See U.S. CONST. art. II, § 1, cl. 4 ("No Person except a natural born Citizen, or a
Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible
to the Office of President; neither shall any Person be eligible to that Office who shall not
have attained to the Age of thirty five Years, and been fourteen Years a Resident within the
United States.").

368. See 3 U.S.C. § 19 (a)(1), (d)(1) (2006).
369. See supra text at notes 359-61.
370. See Goldstein, supra note 1, at 91.
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seem even more anomalous, especially if he or she had just been defeated
by a President-Elect who had then died.

If these structural arguments from the original Constitution are deal
breakers as against the Speaker it is hard to imagine who might be a
plausible President in a double "failure to qualify" situation.371 But that
cannot be the proper resolution. The Constitution, Chief Justice Marshall
said in McCulloch v. Maryland,372 was designed to succeed, not fail, and,
where possible, it should be interpreted in a manner to facilitate that goal.373

That recognition might lead one to conclude that these structural
considerations must yield in the failure to qualify situation. Yet it would
seem anomalous to conclude that the structural arguments preclude
legislative succession when a double vacancy occurs post-inauguration but
can be brushed aside in the event of a double failure to qualify. 374

Alternatively, one might conclude that these structural considerations
reflect important, but not absolute, constitutional values which sometimes
must be weighed against, and even yield to, other considerations. The
double failure to qualify scenario presents one such situation but a post-
inaugural double vacancy may present another. This approach does not
mean that these structural arguments should be disregarded but simply that
they should be considered as part of a mix of arguments in reaching an
acceptable resolution in the post- and pre-inaugural settings.375

Moreover, the constitutional arguments regarding the merits of legislative
and Cabinet succession need not rely simply on conventional implications
from the structure of the original Constitution. The Twenty-Fifth
Amendment presents additional structural considerations with reference to
the double vacancy situation. The values implicit in the Twenty-Fifth
Amendment included the need for a smooth succession of a new leader who
was conversant with the activities of the executive branch. Succession of
the Speaker or President pro tempore would be disruptive even when it

371. Other possibilities (e.g., a former President, the Chief Justice of the Supreme Court,
the most senior governor, etc.) present self-evident problems. Instead of designating a
"person" to act as President, Section 3 of the Twentieth Amendment allows Congress to
designate "the manner in which one who is to act shall be selected." U.S. CONST. amend.
XX. Congress could, for instance, empower itself (or one of its chambers) to elect an acting
President from all of those who would be constitutionally eligible. This procedure might
facilitate the selection of a presidential stand-in but would not escape some of the other
problems of legislative election, and, in a failure to elect situation, would add yet another
contingent election to the burden on Congress.

372. 17 U.S. (4 Wheat.) 316 (1819).
373. See id. at 415.
374. Of course, legislative succession does not need to overcome the textual and

originalist arguments related to "Officer" in the failure to qualify situation since the
Twentieth Amendment allows Congress to designate a "person." Yet unless one views these
arguments as dispositive, and many of those who advance them do not, see, e.g., Amar &
Amar, supra note 341, at 114 (describing structural arguments as most significant); Feerick,
supra note 341, at 61-64 (describing controversy regarding textual and originalist arguments
but expressing willingness to accept "legal risks" of legislative succession but for
"compelling policy reasons" against legislative succession), ultimately the constitutionality
of legislative succession turns on structural constitutional arguments.

375. See Goldstein, supra note 1, at 91-92.
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would not change the party control of the executive branch. For different
reasons, either would be hard-pressed to play the understudy role
envisioned by the Twenty-Fifth Amendment. If the double (or triple
vacancy) happened simultaneously or in rapid sequence, there would be no
time for a legislative leader to become conversant with deliberations on
matters of concern.

Disability determinations would be complicated, especially regarding
short-term situations. The Twenty-Fifth Amendment was premised on the
belief that, when an unexpected injury or illness mandates a transfer of
presidential power, it must occur immediately without any hiatus or
uncertainty. The 1947 law, however, requires resignation of the legislative
leader, and some conclude that the Incompatibility Clause or other
considerations mandate that a legislative leader, though not a Cabinet
officer, relinquish his or her prior office to act as President. 376 This
requirement could create a situation in which a Speaker or President pro
tempore might wish to collect information regarding the expected length of
the incapacity and the risks the country faces to decide whether to act as
President or let the responsibility pass to the next in line.

Moreover, enthusiasm for the Vice President as successor was premised
in part on the close relationship she would have with the President. That
frequent contact would provide information regarding the President's
condition, which a Speaker, particularly one from the opposite party, would
lack. Sections 3 and 4 assumed that the President and Vice President would
have a largely shared political destiny, a circumstance that would facilitate
inability transfers. That would not be true of the President and a Speaker,
especially a President and a cross party Speaker.

Sections 3 and 4 of the Twenty-Fifth Amendment were predicated on the
belief that the executive branch should initiate disability determinations.
Even if Congress replaced the Cabinet with some other body, the Vice
President, a close presidential associate, would remain a necessary actor and
hold an effective veto over such proceedings. Legislative succession would
jeopardize, and perhaps undermine that basic premise. In the absence of a
Vice President, it would deny the executive branch the power to control the
initiation of a transfer of power.

Although legislative succession in general runs afoul of some principles
implicit in the Twenty-Fifth Amendment, Cabinet succession does as well,
although in less severe ways. The earlier discussion showed why Cabinet
succession is not a feasible approach in most failure to qualify situations.

376. The general view of scholars is that the Presidential Succession Clause intended the
"Officer" who acts as President to retain her current office. See, e.g., FEERICK, supra note 8,
at 268; Amar & Amar, supra note 341, at 119-21. This presents problems for a legislative
leader, based upon the Incompatibility Clause and the doctrine of separation of powers. I am
not convinced that the Constitution requires that an acting President retain their prior office.
The use of the word "Officer" may simply designate the status of those who are eligible to
serve as acting President when they assume the discharge of presidential powers and duties
without requiring that they retain that position. Indeed, if a Secretary of State were called
upon to act as President for an extended period of time, she might well wish to relinquish
that position in order to enlist a full time Secretary of State.
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Moreover, a Cabinet member may lack the democratic pedigree that the
Twenty-Fifth Amendment envisions for a presidential successor. Although
he or she may, in a sense, reflect the outcome of the presidential election
and would have attained office based on the advice and consent of the
Senate, a Cabinet member would not have undergone the more rigorous
Section 2 process and perhaps would never have run for office. A
legislative leader does not stand on the same sort of national electoral
foundation as a President, but he or she has at least been elected multiple
times by constituents and by party members in the House or Senate who
have recognized his or her political leadership.377

Further, a Cabinet member could encounter one difficulty in disability
determinations that a legislative leader would not experience. A President
might be able to prevent an adverse decision under Section 4 by removing
the Cabinet member who was first in line after the Vice President if that
member expressed concerns regarding the President's capacity. He or she
could not do so with a legislative leader.

Structural arguments that are implicit in the Twentieth and Twenty-Fifth
Amendments, as well as those from the original Constitution, expose some
of the obstacles to legislative succession. Cabinet succession encounters
problems, too, although to a lesser degree. Although I would not be
prepared to conclude that either is always unconstitutional, both, in their
generic versions, present constitutional challenges. Legislative succession
as currently constructed poses two additional problems that violate basic
principles implicit in the Twenty-Fifth Amendment. These deserve further
discussion.

1. The Perils of Cross-Party Succession

Legislative succession could work a shift in party control of the White
House, a situation that would cause unique upheavals in the system of
government. The current system of legislative succession runs a significant
risk of cross-party transfer of power. Since 1969, the President and Speaker
of the House have come from opposite parties, twenty-eight of the forty-
two years or two-thirds of the time.378 Six of the eight Presidents during
this time (i.e., all but Carter and Barack Obama) served all or part of their
Presidency with a Speaker from the opposite party.379

377. See Goldstein, supra note 1, at 93 (discussing political pedigree of legislative
leaders).

378. See infra tbl. 1. These calculations run through January 2011 or the first two years
of the Obama term.

379. See infra tbl. 1.
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Table 1: Presidents and Speakers of the House, 1969-2011380

Years President (Party) Speaker (Party)

1969-1974 Nixon (R) McCormack (D),
Albert (D)

1974-1977 Ford (R) Albert (D)
1977-1981 Carter (D) O'Neill (D)
1981-1989 Reagan (R) O'Neill (D),

Wright (D)
1989-1993 Bush (R) Wright (D),

Foley(D)
1993-1995 Clinton (D) Foley (D)
1995-2001 Clinton (D) Gingrich (R),

Hastert (R)
2001-2007 Bush (R) Hastert (R)
2007-2009 Bush (R) Pelosi (D)
2009-2011 Obama (D) Pelosi (D)

A cross-party succession of a Speaker would present unprecedented
challenges, which would violate any number of the principles that animated
the Twenty-Fifth Amendment. Any succession of a Speaker would be an
anomalous event that would almost certainly occur in a time of significant
national trauma. The dislocation associated with a presidential succession
that shifted party control of the executive branch would increase
exponentially. Some would question the legitimacy of such a turnover of
party control, which, in contemporary times, would produce a dramatic
change in the ideological orientation as well as partisan composition of the
executive branch. Such legitimacy concerns would be particularly acute in
those cases where party control shifted after a presidential election that was
won decisively, as would have been true following the presidential elections
of 1972, 1980, 1984, 1988, and 1996.381

Although a time of national trauma might cushion partisan impulses, the
change in the party and policy orientation of the person discharging
presidential powers would likely work an upheaval of executive personnel.
One exercising presidential powers and duties would wish to surround
himself with subordinates whose judgment he trusted, whose loyalty to him
was clear, and whose worldview was compatible. It is hard to imagine
acting President Tip O'Neill retaining Reagan's associates or Tom Foley

380. The information in this Table was compiled from publicly available sources. See
Speakers of the House, OFFICE OF THE CLERK OF THE U.S. HOUSE OF REPRESENTATIVES,
http://clerk.house.gov/art-history/house-history/speakers.html (last visited Nov. 11, 2010);
The Presidents, THE WHITE HOUSE, http://www.whitehouse.gov/about/presidents (last visited
Nov. 11, 2010).

381. See Presidential Elections, THE AM. PRESIDENCY PROJECT,
http://www.presidency.ucsb.edulelections.php (last visited Nov. 11, 2010) (providing
election results).
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keeping George H.W. Bush's appointees in place or Nancy Pelosi
governing with those George W. Bush had chosen. Nor could one envision
Newt Gingrich or Denny Hastert retaining the Clinton Cabinet and White
House personnel. The lack of any built-in transition period would
exacerbate the problem. Whereas most new Presidents have ten weeks
between election and inauguration (and a longer period in which transition
planning occurs), a Speaker who replaces a President of the opposing party
would have no advance time to plan for such a turnover.

It is unlikely that a cross-party Speaker would have had a desirable level
of preparation. Even if she received briefings, it is hard to imagine the prior
administration bringing an opposing party's Speaker into deliberations on
sensitive policy matters.

Finally, a cross-party situation would introduce new complications into a
disability situation. One would expect a President or those around the
President to be more hesitant to transfer powers to a Speaker from the other
party.

The prospect of a cross-party succession accordingly presents
complications that offend a number of values that are implicit in the
Twenty-Fifth Amendment. Rather than achieving governmental continuity
by elevating the President's chosen successor, it installs the legislative
leader of the opposing party. Rather than elevating a successor whose
relationship with the President was likely to foster benefits flowing from
intimate involvement in the pursuit of governmental policies, it dispenses
with those advantages by promoting a leading opponent. Rather than
facilitating disability determinations, it exacerbates them. In all of these
ways, cross-party succession conflicts with principles inherent in the
Twenty-Fifth Amendment.

2. Succession of the President Pro Tempore: An Unpresidential Acting
President

Placement of the President pro tempore of the Senate in the line of
succession is even more offensive to ideas implicit in the Twenty-Fifth
Amendment. It presents the same risks of succession of a Speaker,
especially a cross-party Speaker. Cross-party control of the Senate has been
a less common, but still frequent, recent condition, having existed twenty-
three and a half of the last forty-two years, or fifty-six percent of the
time.382

Succession of the President pro tempore of the Senate violates a second
basic principle of the Twenty-Fifth Amendment-the idea that a successor
should be presidential. That requirement which the Amendment imposed
for a Vice President would also seem to be applicable to a President pro

382. Since 1969, the Presidency and Senate have been controlled by different parties from
1969-77, 1987-93, 1995-2001, June 6, 2001-November 12, 2002, 2007-2009. See Party
Division in the Senate, 1789-Present, U.S. SENATE, http://www.senate.gov/pagelayout/
history/onejitemandjteasers/partydiv.htm (last visited Nov. 11, 2010); supra tbl. 1
(providing dates of presidential service).
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tempore who would necessarily act as President under unprecedented
circumstances.

Two criteria govern selection as President pro tempore of the Senate-
membership in the Senate majority party and seniority. Whereas the
Speaker has been chosen to lead the House of Representatives and its
majority party, the President pro tempore is an honorific position. Since
Nixon's inauguration, ten men have served as President pro tempore. Their
names, dates of service, and age at the beginning of each stint, are presented
in Table 2.

Table 2: Ages of Senate President Pro Tempores, 1969-2011383

President pro tempore Dates ofService Age at Beginning
of Term

Richard B. Russell 1/3/1969-1/21/1971 71
Allen J. Ellender 1/22/1971-7/27/1972 80
James 0. Eastland 7/28/1972-12/27/1978 67
Warren G. Magnuson 1/15/1979-12/4/1980 73

12/6/1980-1/4/1981 75
Milton R. Young 12/5/1980 82
Strom Thurmond 1/5/1981-1/6/1987 78

1/4/1995-1/3/2001 92
1/20/2001-6/6/2001 98

John C. Stennis 1/6/1987-1/2/1989 85
Robert C. Byrd 1/3/1989-1/3/1995 71

1/3/2001-1/20/2001 83
6/6/2001-1/3/2003 83

1/4/2007-6/28/2010 89
Ted Stevens 1/3/2003-1/4/2007 79
Daniel K. Inouye 6/28/2010-1/2011 85

It is hard to imagine that many Senators who voted to elect these ten men
as President pro tempore would have wanted them to serve as President,
especially during a time of crisis. Of the group, only Russell and Thurmond
had ever run for President,384 Russell more than sixteen years before he
became President pro tempore, and Thurmond, as a third-party candidate,
thirty-two years before he first became President pro tempore. Indeed,

383. The information in this Table was compiled from publicly available sources. See
Complete List of Presidents Pro Tempore, U.S. SENATE,
http://www.senate.gov/artandhistory/history/common/briefing/PresidentProTempore.htm#
5 (last visited Nov. 11, 2010); Congressional Biographical Directory, U.S. CONGRESS,
http://bioguide.congress.gov/biosearch/biosearch.asp (last visited Nov. 11, 2010) (providing
biographies, including dates of birth, of members of Congress).

384. See Paul P. Kennedy, Russell of Georgia to Run Regardless of Truman Decision,
N.Y. TIMES, Feb. 29, 1952, at 1; 1948 Presidential Election, THE AM. PRESIDENCY PROJECT,
http://www.presidency.ucsb.edu/showelection.php?year-1948 (last visited Nov. 11, 2010).
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Thurmond was still serving as President pro tempore more than one half
century after he ran for the Presidency! None of the ten, in their prime or
when they served as President pro tempore, ever had any chance to win his
party's presidential nomination.385

Inasmuch as seniority is the crucial credential to become President pro
tempore, not surprisingly virtually all of those who have held the office
since 1969 were from non-competitive states not known for producing
presidential or even vice presidential candidates. 386 Virtually all were
beyond the age at which Presidents have been elected; Thurmond served at
ninety-eight, Byrd at ninety-two, and five others served in their eighties. 387

Russell, Ellender, and Byrd died in office, and Thurmond and Byrd had
significant health problems. Magnuson was defeated for re-election.
Eastland, Young, and Stennis retired as, or within a month of serving as,
President pro tempore. Stennis could not hear and had lost a leg to cancer.

The placement of the President pro tempore of the Senate after the Vice
President and Speaker of the House puts three heartbeats from the
Presidency someone who is inherently unpresidential. Such an arrangement
is simply unconscionable if one takes seriously the possibility of the
simultaneous deaths or inability of higher ranking officials.388

C. Mass Catastrophe Problems: The Need for and Perils of a Long Line

Although the Constitution empowers Congress to designate an "Officer"
to act as President in case of a double vacancy, 389 Congress has always
designated multiple successors. The current line, eighteen persons long
beginning with the Vice President, places the members of the Cabinet after
the Speaker and Senate President pro tempore based upon the date of
creation of the various Cabinet offices. Prudence, of course, dictates a long
line especially in an age of nuclear weapons and terrorism.

The logic of an eighteen person line is to guard against a mass
catastrophe. Yet a long line does not assure presidential continuity,
especially if all of those in line live or work near each other. Everyone in
the current line works in Washington, D.C. within a few miles of each
other. It is not difficult to imagine a disaster that would eliminate all or
most of them.390 The current line, long though it is, does not serve its basic
mission in part due to its geographic concentration.

385. Russell, however, might have been a plausible running mate for Adlai Stevenson in
1952; Byrd had been elected majority leader and Stevens, minority whip.

386. The nine states that produced the ten Presidents pro tempore since 1969 have
provided one President (Jimmy Carter, 1976) and two unsuccessful vice presidential
candidates (Henry Davis, 1904; and Sarah Palin, 2008) since the twentieth century began.

387. See supra tbl. 2.
388. See CONTINUITY OF Gov'T COMM'N, supra note 4, at 40; Feerick, supra note 341, at

63-64; Goldstein, supra note 1, at 94.
389. A strict constructionist might complain that Congress has exceeded its powers by

designating multiple people when the Constitution empowers it to name a single "officer."
Any such challenge seems frivolous.

390. See CONTINUITY OF Gov'T COMM'N, supra note 4, at 39; FEERICK, supra note 8, at
275 ("It is conceivable that, since all of those persons who are presently in the line of
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In addition, the current arrangement also presents a "what's my line?"
problem. A premise of the Twenty-Fifth Amendment was that not any
successor would do. Although it would be unduly optimistic to expect
those in remote positions in the line of succession (or even those near its
top) to have the attributes of a Vice President, it is not unreasonable to think
that some of the principles implicit in the Twenty-Fifth Amendment would
be reflected in constructing the line. Yet the current line includes many
offices that are filled with able public servants who are ill-suited to act as
President, particularly under the circumstances in which such service might
be required. Would the typical Secretary of Housing and Urban
Development or of Transportation or of countless other departments really
be equipped to make the sort of immediate national security judgments that
a down-line successor would almost inevitably be called on to make? The
lack of expertise and unfamiliarity with basic concepts and vocabulary in
that area would make such a successor largely dependent on whatever
bureaucratic and military advisers remained.

Moreover, most Americans probably would not recognize, and could not
name, those manning most positions in the line of succession. Would such
figures have the credibility to command public support under the sort of
unprecedented circumstances that would occasion their succession? And
would they have the political experience and skills?

The current long line was drafted in a formulaic manner that was not
sensitive to its fundamental mission, to produce an able acting President
following some mass catastrophe. The current line owes its length and
composition to the simplistic practice of including the head of every
Cabinet-level department. 391 This formal approach to decision making
ignores basic points like the common vulnerability of those in the line to an
attack on Washington or the lack of suitability to be President of most in
line, particularly under the extenuating circumstances under which such a
person might be called upon to act as President.

D. The Disability Gap

Since Sections 3 and 4 of the Twenty-Fifth Amendment refer specifically
to the Vice President as the recipient of presidential powers and duties and,
under Section 4, co-decider of presidential inability, the absence or

succession spend much time in Washington, D.C., the whole line could be wiped out in a
nuclear attack on that city. Hence, in view of this possibility, it would be advisable for
Congress to give some consideration to extending the line of succession to persons in widely
separated parts of the country."); MCDERMOTr, supra note 21, at 218 (calling for
arrangements which recognize the possibility of attack on Washington, D.C.).

391. Some have suggested that the Presidential Succession Act of 1947, 3 U.S.C. § 19
(2006), would allow an acting Secretary to claim a place in line after the secretary leaves
office. It lists the Cabinet positions chronologically, see id. § 19(d)(1), and provides that it
"shall apply only to officers appointed, by and with the advice and consent of the Senate,
prior to the time of the death, resignation, removal from office, inability, or failure to qualify,
of the President pro tempore." Id. § 19(e). The Continuity of Government Commission has
concluded that "the language clearly permits acting secretaries to be placed in the line of
succession." See CONTINUITY OF GOv'T COMM'N, supra note 4, at 34.
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incapacity of that officer would compromise those provisions. There is no
stated procedure to declare a Vice President disabled or to declare a
President disabled absent a functioning Vice President. Although the Vice
President now performs important duties in the executive branch, the
purpose of declaring him or her disabled is not to transfer those ongoing
duties to someone else, something the President could, to some extent,
accomplish by formal or informal order. 392 It is rather to allow a President
to be declared disabled without transferring the powers to the disabled Vice
President and without his or her participation.

Congress has power to provide by statute for a double vacancy due to
some combination of presidential and vice presidential death, resignation,
removal, and inability.393  It could legislate procedures, like those in
Sections 3 and 4, to handle a presidential disability when the Vice
Presidency was vacant. Absent such legislation, the President and the
person next in line, currently the Speaker, could enter into a letter
agreement regarding a voluntary or involuntary transfer of power when the
second office was vacant. The Tyler Precedent should not complicate this
matter since Tyler made a claim on behalf of a Vice President in a situation
in which the Constitution was ambiguous. The Constitution clearly states
that any officer after the Vice President simply acts as President, but does
not assume the office, and that the President resumes power when the
disability ends. The agreement between President Johnson and Speaker
McCormack would provide some precedent for this arrangement. 394

A disabled Vice President could present a greater predicament. Since the
point of declaring the Vice President disabled is to facilitate a transfer of
power from a disabled President or to direct presidential powers and duties
to someone other than the disabled Vice President, Congress would seem to
have power under Article II, Section I, Clause 6 to construct a means to
declare the Vice President disabled. Sections 3 and 4 might serve as a
general guide even though the relationships between a Vice President and
the person next in line, and between the Vice President and Cabinet, differ
in some material ways from the relationships between the President and the
officials those provisions empower. As suggested previously, the
placement of the Speaker next in line introduces difficulties. Moreover, the
complications regarding disability determinations proliferate in a mass
disaster event. 395

392. Even so, the Vice President would remain the President of the Senate and thereby
entitled to preside over the Senate and break any tie votes. The specter of a deranged Vice
President insisting on performing these tasks, which all Vice Presidents routinely ignore,
seems somewhat far-fetched. The Constitution provides for a Senate President pro tempore
to preside in the Vice President's absence and perhaps the Senate could, by rule, govern a
Vice President's ability to preside in such situations, a question beyond the scope of this
discussion.

393. U.S. CONsT. art. II, § 1, cl. 6.
394. See Goldstein, supra note 1, at 71-72.
395. A mass catastrophe could leave some members of the line de facto disabled. That

contingency could present problems in identifying the acting President (a problem which
could also exist if many were killed). Moreover, the death or disability of many in the line
of succession would make it difficult to declare a President disabled or, assuming Section 4
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E. Failure To Qualify

"Failure to qualify" covers several contingencies, each of which poses a
distinct problem. A double failure to qualify396 would include the death of
the President-Elect and Vice President-Elect, the failure to elect someone to
either office, or any other failure of a President-Elect and Vice President-
Elect to meet the qualifications that are prerequisites for taking office. Each
presents a remote risk,397 yet they raise contingencies that are more
susceptible to resolution before the immediate partisan consequences of
different solutions become apparent. 398

were extended to disability of the Vice President or others who might act as President, to
declare those officers disabled. See CONTINUITY OF Gov'T COMM'N, supra note 4, at 17-24,
41. If the catastrophe affected Congress, as it very well might, Sections 3 and especially 4
might also be impacted. Although most states allow governors to make temporary
appointments to fill Senate vacancies, vacancies in the House of Representatives can only be
filled by election. See generally CONTINUITY OF Gov'T COMM'N, supra note 7.

396. Failure to qualify only of the President-Elect would produce the succession of the
Vice President-Elect. U.S. CONST. amend. XX, § 3.

397. A double failure to elect would seem unlikely. Although the contingent election in
the House is structured so that deadlock is conceivable-voting is by states (with each state
casting a single vote) among the three highest Electoral College finishers with a majority
required, see id. amend. XII ("[A]nd if no person have such majority [of electoral votes],
then from the persons having the highest numbers not exceeding three on the list of those
voted for as President, the House of Representatives shall choose immediately, by ballot, the
President. But in choosing the President, the votes shall be taken by states, the
representation from each state having one vote; a quorum for this purpose shall consist of a
member or members from two-thirds of the states, and a majority of all the states shall be
necessary to a choice.")-the Senate is likely to elect a Vice President since each Senator
casts an individual vote for one of the highest two vice presidential electoral vote recipients.
See id. ("[I]f no person have a majority [of electoral votes], then from the two highest
numbers on the list, the Senate shall choose the Vice-President; a quorum for the purpose
shall consist of two-thirds of the whole number of Senators, and a majority of the whole
number shall be necessary to a choice."). The double failure to elect would require no
presidential or vice presidential candidate to receive an Electoral College majority followed
by failure of the House and Senate to elect a President and Vice President, respectively. Yet
a double death or some combination of death and failure to elect could occur.

398. There is a range of continuity problems that could arise during the pre-inauguration
period which are beyond the scope of this paper. These include acts or events (terrorism,
natural disasters, etc.) which might disrupt the presidential campaign or deaths or disabilities
of presidential or vice presidential candidates. The existence of the Electoral College
introduces other complications in part because it postpones identification of the President-
Elect and Vice President-Elect. The death of a President-Elect-to-be between election day
and the meeting of the Electors may produce a different result than the death of the
President-Elect after the Electors meet or the votes are counted. Finally, although the
Constitution empowers Congress to provide for the death of one of the candidates in a
contingent election for President or Vice President, see U.S. CONsT. amend. XX, § 4 ("The
Congress may by law provide for the case of the death of any of the persons from whom the
House of Representatives may choose a President whenever the right of choice shall have
devolved upon them, and for the case of the death of any of the persons from whom the
Senate may choose a Vice President whenever the right of choice shall have devolved upon
them."), Congress has not done so. For a discussion of some of these issues, see Amar,
supra note 1, at 12-16, 24-26; Akhil Reed Amar, Presidents, Vice Presidents, and Death:
Closing the Constitution's Succession Gap, 48 ARK. L. REv. 215 (1995); Goldstein, supra
note 1, at 72-77.
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Although, as previously discussed, a legislative line of successors seems
virtually inevitable in these situations,399 the double failure to elect and
double death contingencies still raise some quite different concerns. In a
double death situation, the current regime of legislative succession presents
a serious risk that the successor would not be viewed as a legitimate head of
the executive branch if a Speaker from the party that had just lost the
presidential election was installed for a four-year term.400 Elevation of a
cross-party Speaker would infringe the party continuity principle of the
Twenty-Fifth Amendment. That basic objective would not be offended if a
Speaker from the prevailing party were designated.

In a failure to elect situation, party continuity diminishes or vanishes as a
concern since, by definition, no party has prevailed in the election. This
contingency presents different problems. Any acting President will serve
only until a President or Vice President qualifies. Accordingly, the tenure
of the acting President could depend upon his or her willingness to
accommodate congressional preferences; failure to do so might cause the
acting President to be "bumped" from the Presidency. Congressmen would
bargain with the acting President (and candidates for President and Vice
President) with the Presidency itself part of the political currency.
Members of the House from deadlocked or closely divided states and
Senators would have leverage and could barter their vote in the contingent
election for concessions. The corrupting stench of rampant political pork
would not be the only negative consequence. This situation would
introduce features of parliamentary government that are at odds with the
principles of separation of powers that generally influence the structure of
government. Whereas normally Congress can remove a President only
through impeachment, which requires action by each house (with a
supermajority needed in the Senate) based on a violation of a constitutional
norm, here either house could unilaterally terminate an acting President.
The situation would resemble a parliamentary system except the acting
President would be even more at risk since members of the House or Senate
could replace the acting President without putting their own positions in
immediate jeopardy.

This vulnerability to "bumping," and the associated pressures, is not
unique to legislative successors. It is part of the constitutional design to
which any acting President would be subject in a failure to elect situation.
Under the Twentieth Amendment, the term of an acting President, pending
election of a President or Vice President, ends when a President-Elect or
Vice President-Elect qualifies. 401 Nonetheless, legislative succession raises
distinctive concerns in the failure to elect situation. It allows the House and

399. The current law which governs succession generally applies also to failure to qualify
situations. See 3 U.S.C. § 19 (2006).

400. Decisive presidential victories in 1972, 1980, 1984, 1988, and 1996 each were
accompanied by the other party (the Democrats in the first four elections, the Republicans in
the fifth) maintaining control of the House and Speakership. Accordingly, in those
instances, death of the President-Elect and Vice President-Elect would have installed an
acting President from the party just rejected in the presidential balloting.

401. U.S. CONST. amend. XX, § 3.
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Senate respectively to determine unilaterally the identity of the person who
provides the alternative to the candidates for President and Vice President
that the Electoral College provides. Moreover, elevation of the Speaker
would create some perverse incentives. It would diminish the interest of the
House to elect a President from the three who had received the most
electoral votes.

Public opinion would presumably remain as a check in this situation.
Political figures who misbehaved would be politically vulnerable. At some
point, the framers of the Twenty-Fifth Amendment reasoned, public
officials must be trusted to act in a proper, rather than wholly partisan,
fashion in order for any set of procedures to succeed. 402 In these situations,
the sense of "constitutional morality" and the political sanction of the
outrage of an engaged citizenry might afford the most efficacious restraints.

Bumping problems would not exist in the double death situation. The
legislative leader designated to act as President would not be vulnerable to
being supplanted since the two figures higher on the ladder, the President-
Elect and Vice President-Elect, were deceased. There would be some
question regarding the wisdom of having someone act as President for four
years without being able to trace his or her position directly to a national
election. 403 The case for a special presidential election seems strongest in
the pre-inaugural double death situation.404

F. Changing the Line

The foregoing discussion suggests several conclusions regarding the
system for ensuring presidential continuity after the Vice Presidency. First,
the current regime contains any number of accidents waiting to happen.
Although the contingencies are each relatively remote, many could present
formidable challenges if they did occur.

Second, the current system to handle succession after the Vice President
offers simplistic solutions to complicated problems. It offers blunt
instruments to address a range of entirely different contingencies with little
regard to whether those remedies are designed to handle the assignment
given. The various problems do not lend themselves to a single fix. The
current system rests on three fallacies: the single solution fallacy, the idea
that the same legislative (or Cabinet) line of succession should apply to
each of the quite different contingencies that could create a double vacancy;
the symmetry fallacy, the idea that if the presiding officer of one house is
included in the line of succession that of the other house should be, and that
if some Cabinet members are included, all should be; and the strength in
numbers fallacy, the idea that if a line is long enough it does not matter that
it never leaves Washington, D.C. The formulaic nature of the current
approach-the Speaker succeeds in all contingencies, the line gets its length

402. See supra Part II.A.10.
403. See Fortier & Omstein, supra note 1, at 1009-10.
404. The failure to elect situation is somewhat similar, except one might wonder about the

wisdom of trying to resolve an inconclusive election with another nationwide vote.
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by adding each Cabinet member-is easy to conceive and apply but
produces bad solutions in many instances. In so doing, it conflicts with the
approach of the Twenty-Fifth Amendment, which reflected a strong
preference for flexibility and for tailored responses to specific problems
based on deliberation and data assessment. Unlike those who drew the
current line of successors after the Vice President, the framers of the
Twenty-Fifth Amendment thought that presidential continuity was not a
function of simply providing a successor but one who was knowledgeable
regarding the central challenges he or she would face, presidential, in
harmony with the President, and possessed with some legitimacy. 405

Third, neither legislative nor Cabinet succession yields an entirely
satisfactory solution. Legislative succession offends the separation of
powers concerns and often, the party continuity principle of the Twenty-
Fifth Amendment; Cabinet succession may advance someone lacking in
democratic sensibility.

Fourth, many of the problems are interrelated and solutions must go
beyond simply creating a legislative or Cabinet line. The ability of the
system to address the disability of a Vice President or presidential inability
absent a Vice President, depends in part on the identity of those in the line
of succession. Disability and death cannot entirely be separated because the
former may lead to the latter. Similarly, pre-inaugural and post-inaugural
approaches must be synchronized and must account for timing issues.
Whereas legislative leaders can be identified when Congress convenes in
early January, Cabinet members must be nominated by the President and
confirmed by the Senate and accordingly do not take office until after the
inauguration.

On balance, Congress would meet many of the goals of the Twenty-Fifth
Amendment by replacing the current legislative-Cabinet line of succession
with a modified Cabinet line except in the failure to qualify context where,
for reasons stated earlier, Cabinet succession is impractical. The continuity
and separation of powers objectives more likely would be achieved in a
system of Cabinet succession. Part of the logic behind involving the
Cabinet in the disability determination was the perceived identification of
its members with the President and their knowledge of, and commitment to,
his or her goals and programs. That rationale also speaks to their
credentials to be in the line of succession. Presidents might be more likely
to choose presidential persons with a democratic pedigree for senior
Cabinet positions if such a line were adopted although there are no
guarantees. 406

405. See supra Part II.A. 1-2.
406. A Cabinet line would be preferable to creating an Assistant Vice President to follow

the constitutional Vice President. The framers of the Twenty-Fifth Amendment wisely
rejected a two Vice Presidents solution, in part because they did not want to arrest the
development of the existing office by creating a competitor and in part because they feared
that the second Vice Presidency would attract lesser figures. Inasmuch as the Vice
Presidency is now one of the success stories of American political institutions, it would be
ill-advised to threaten its trajectory by creating by statute an Assistant Vice President.
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A shift to Cabinet succession would, of course, require congressional
approval. History suggests that such a change is unlikely. Congress has
generally favored legislative succession. Indeed, it only passed the 1886
Succession Law to avoid the risk a legislative line posed that a presidential
or vice presidential death while Congress was not in session could leave the
nation without any presidential successor. That precarious situation had
occurred twice in five years during the 1880s and those crises forced
Congress's hand.407 Nor did Cabinet succession gain traction when Bayh
proposed it in the mid-1960s. Far from it. If the past is prologue, Congress
is likely to prefer legislative succession, either based on the principled
position that its leaders have a democratic pedigree, stature, and political
skill or simply because it does not wish to abandon the successor role for its
leaders. If Congress's past behavior anticipates its future disposition, an
insistence on a Cabinet line of succession might preclude any reform.

That would be unfortunate. It would leave in place two indefensible
features of the current regime: the threat it often poses to party continuity
of the executive branch and the risk of succession of an unpresidential
successor in the Senate President pro tempore. Those glaring defects
offend principles implicit in the Twenty-Fifth Amendment. Remedying
them should be matters of absolute priority.

Here, the strategic teachings from the Twenty-Fifth Amendment offer
lessons worth learning. The Amendment succeeded in part because its
proponents were committed to the proposition that achieving partial, but
significant, reform better served the nation than pursuing a more
comprehensive, but politically unpalatable, package. First they trimmed
their goals, postponing some objectives (e.g., addressing the electoral
problems and the line of succession after the Vice President) to remedy the
most glaring defects. Then, they were willing to strike compromises to
reach agreement. Those steps were crucial in transforming Bayh and his
colleagues from advocates of Senate Joint Resolution 139 (or Senate Joint
Resolution 1 or House Joint Resolution 1) to framers of a constitutional
amendment.

Consistent with that example, modern reformers might focus on these
two paramount problems even at the cost of leaving some system of
legislative succession in place. An alternative approach to Cabinet
succession would maintain a legislative-Cabinet line but modify it by
placing the leader of the president's party in the House atop the line of
successors, not necessarily the Speaker when from the opposite party. Such
an approach would address some of the central objectives implicit in the
Twenty-Fifth Amendment. In particular, the continuity objective would be
better served by eliminating the possibility that succession would change
party control of the executive branch. 408 Replacing the Senate President

407. See FEERICK, supra note 8, at 130-32, 141-43 (discussing circumstances which
twice produced no successor under the legislative succession system when the Vice
Presidency was vacant).

408. See e.g., H.R. 3816, 107th Cong. (2002) (allowing the President to designate party's
leader in the House and Senate instead of a cross-party Speaker or President pro tempore of
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pro tempore with the leader of the president's party in the Senate would
advance continuity objectives as well as the goal of providing a successor
more likely to be presidential.

Such changes would, of course, require that those congressional leaders
be viewed as "officers" under Article II. As a practical matter, Congress
might enhance their standing by so designating them.409 This approach
would still encounter some of the structural constitutional issues as does the
current line, yet for the reasons stated earlier, these objections are not
dispositive. It seems likely that the Court would view a constitutional
challenge based on them as presenting a political question410 although the
Court's resolution of Bush v. Gore411 reduces somewhat confidence in that
prediction. A bipartisan commitment to the merits of this compromise
approach at a time when no crisis loomed would enhance its prospects of
succeeding if it ever was tested.

This resolution of the two (and three) heartbeats question is not as
consistent with the principles behind the Twenty-Fifth Amendment as a
system of Cabinet succession would be. Yet it would represent a
substantial improvement on the status quo, which offends the party
continuity and presidential successor objectives of the Twenty-Fifth
Amendment as well as its other defects.

If it makes sense to have a line of successors to guard against a mass
catastrophe (and of course it does), it also makes sense to draw that line in a
rational fashion. Most foreseeable contingencies that would implicate more
remote successors would present national and homeland security issues.
The line of successors should be redrawn in two respects. It should include
those Cabinet members with those sorts of expertise and involvement most
likely to pertain to the circumstances that would occasion their
succession-state, treasury, defense, justice, and homeland security-and it
should include some "Officers" outside of Washington.412 Congress might
designate certain officers whose work address is outside of Washington,
D.C.-the Ambassador to the United Nations and perhaps certain foreign
Ambassadors413-or it might create a number of new "Officers" and place
them after those Cabinet members who would be retained in the line.414

the Senate); see also Joel K. Goldstein, Succession Depression: IfAnything Should Happen,
Guess Who's in Charge, CHI. TRIB., Feb. 1, 1995, at 15 (recommending succession by
legislative leaders of president's party).

409. As previously argued, the Twentieth Amendment which refers to "person" would be
even more hospitable to this approach as applied to the failure to qualify of a President-Elect
and Vice President-Elect.

410. See, e.g., Steven G. Calabresi, The Political Question of Presidential Succession, 48
STAN. L. REV. 155 (1995).

411. 531 U.S. 98 (2000) (per curiam) (rejecting the argument that the contest over
Florida's electoral votes in the 2000 presidential election was a political question).

412. See CONTINUITY OF Gov'T COMM'N, supra note 4, at 45.
413. See, e.g., H.R. 540, 110th Cong. (2007) (proposing the addition of ambassadors to

the United Nations, Great Britain, Russia, China, and France at the end of the succession
line). Further consideration, however, should be given to the wisdom of placing in the line
of succession officers stationed abroad.

414. See CONTINUITY OF Gov'T CoMM'N, supra note 4, at 45.
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Those figures might simply serve as wise men and women who would be
briefed, who would be available to advise the President and serve as
contingent successors. If some of those designated lived outside
Washington, such a change would address the continuity concern from a
catastrophe, as well as providing a more presidential acting President
following such an event.

Failure to qualify contingencies also require tailored approaches.
Succession of the Speaker may be as good a solution as any in the failure to
elect scenario. Yet when the failure to qualify is due to a double death, the
legislative leader who succeeds should be from the same party as the
President-Elect (or person who would have been President-Elect based on
the election outcome). That contingency may provide a compelling case for
a special election.

CONCLUSION: THE TEACHINGS OF THE TWENTY-FIFTH AMENDMENT

The Twenty-Fifth Amendment represented a substantial contribution to
addressing long-standing and significant gaps in America's system for
ensuring presidential continuity. The provisions it added to the Constitution
represented prudent accommodations of often competing principles. It has
worked well and there is no reason why it should not continue to do so.

Nonetheless, problems remain in existing arrangements. The persistence
of defects does not represent an oversight on the part of the framers of the
Twenty-Fifth Amendment or an indictment of it. They did not overlook the
gaps they left untouched but were constrained by the incremental nature of
the legislative process. They recognized that an attempt to address all
problems would solve none. They wisely elected to improve on the status
quo by addressing the most glaring issues while deferring action on others.

Although the line of succession after the Vice President remains
troubling in a number of respects discussed above, Congress has not
returned to the matter in any serious way during the more than forty-three
years since the Twenty-Fifth Amendment was ratified. It should do so.

In taking the next steps, Congress should draw from the Twenty-Fifth
Amendment. Like other parts of the Constitution, the Twenty-Fifth
Amendment reflects constitutional principles and purposes that transcend
its specific provisions. Many of those principles provide structural
constitutional arguments that should guide further action. Ratification of
the Twenty-Fifth Amendment also furnishes a case study with respect to
certain legislative strategies that proved effective. It became part of the
Constitution only after a lengthy period of intense consideration regarding
relevant principles relating to presidential continuity. Inasmuch as the
Amendment represents the most recent and most successful experience in
enhancing provisions to ensure presidential continuity, it is worth
considering those constitutional principles and legislative strategies in
assessing further measures.

There are, of course, limits to the value of this exercise. The context in
2010 differs from that in the mid-1960s. Public perceptions of our
institutions, including the Presidency, differ in at least some respects from
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 RESPONSE ESSAYS

 Not Proved: Some Lingering Questions

 About Legislative Succession to the

 Presidency

 John F. Manning*

 The Amars have assembled an array of textual and structural arguments
 against placing the Speaker of the House and the President pro tempore of the
 Senate in the line of succession to the Presidency. As their essay demonstrates,
 complex constitutional questions encumber the modem presidential succession
 statute. 1 Like the perennially unsettled history of the Succession Clause itself,2
 the constitutional evidence does not speak decisively. As the Amars recognize,
 the assignment of the burden of persuasion therefore has a large role to play in
 the analysis.3 If you believe, as the Amars do, that the burden of their argu-
 ment is simply to establish "substantial" doubt about the constitutionality of the
 presidential succession statute,4 then their ultimate position has much force. If,
 however, you believe that Congress' implementation of the Succession Clause
 warrants the presumption of constitutionality traditionally enjoyed by Acts of
 Congress,5 then the following analysis should raise doubts about the Amars'

 * Associate Professor of Law, Columbia University. A.B., Harvard College, 1982; J.D., Harvard
 Law School, 1985. I would like to thank Vincent Blasi, Bradford R. Clark, Michael C. Dorf, William K.
 Kelley, Debra A. Livingston, Henry P. Monaghan, Richard J. Pierce, Jr., and Peter L. Strauss for their
 valuable comments on an earlier draft. I would also like to thank Akhil Reed Amar, Vikram David
 Amar, and Steven G. Calabresi for helpful discussions during the drafting of this essay.

 1. The Presidential Succession Act of 1947 can be found at 3 U.S.C. ? 19 (1994).
 2. Congress has enacted presidential succession statutes three times, with each instance involving

 serious discussion of the constitutionality of including legislative officers in the line of succession. See
 Ruth C. Silva, The Presidential Succession Act of 1947, 47 MICH. L. REV. 451, 451-55 (1949).

 3. Akhil Reed Amar and Vikram David Amar, Is the Presidential Succession Law Constitutional?,
 48 STAN. L. REV. 113, 130-31 (1995). See generally Gary Lawson, Proving the Law, 86 Nw. U. L. REv.
 859 (1992) (discussing the selection of appropriate standards of proof for legal propositions).

 4. They argue that such statutes should not be left open to serious challenge because they apply
 only in times of exigency (when the President and Vice President are unable to serve). Amar & Amar,
 supra note 3, at 130.

 5. E.g., United States Dep't of Labor v. Triplett, 494 U.S. 715, 720 (1990) (emphasizing "the
 heavy presumption of constitutionality to which a 'carefully considered decision of a coequal and repre-
 sentative branch of our Government' is entitled") (quoting Walters v. National Ass'n of Radiation Survi-
 vors, 473 U.S. 305, 319 (1985)). Some scholars have noted a tension between the presumption of
 constitutionality and the principles of judicial review articulated in Marbury v. Madison, 5 U.S. (1
 Cranch) 137, 177-79 (1803), if the presumption extends to legal issues. See, e.g., Gary Lawson, Thayer
 Versus Marshall, 88 Nw. U. L. REV. 221, 222 (1993); Henry P. Monaghan, Marbury and the Adminis-
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 conclusion that Congress' placement of legislative "Officers" in the line of suc-
 cession is unconstitutional.

 My objective here is limited. The few pages of a law review reply do not
 allow full consideration of this complex question, one whose discussion could

 easily fill a book.6 This format is more conducive to raising questions than to
 providing answers. Accordingly, I will not make a definitive claim that the

 Presidential Succession Act of 1947 does or does not comply with the Constitu-
 tion. Rather, I will suggest reasons to hesitate before declaring unconstitutional
 Congress' longstanding (but not unbroken) practice of having legislative "Of-
 ficers" in the line of succession.

 I. TEXT

 The Amars begin with a discussion of the text of the Constitution.7 The
 Succession Clause provides that "the Congress may by Law provide for the
 Case of Removal, Death, Resignation, or Inability, both of the President and
 Vice President, declaring what Officer shall then act as President, and such
 Officer shall act accordingly, until the Disability be removed, or a President
 shall be elected."8 The Amars argue that the term "Officer" does not include
 Members of Congress. First, they contend that the term "Officer" in the Suc-
 cession Clause is a shorthand for the various forms of the constitutional term of
 art "Officers of the United States."9 Second, they show that the clauses that use
 "Officer" or "Office" in conjunction with "United States" refer to members of
 the Executive and Judicial Branches, not the Legislative Branch.10

 The Amars' reading of "Officer of the United States" to exclude legislators
 is persuasive and requires no comment. Their equation of "Officer" with "Of-

 ficers of the United States," however, should give us pause. The Amars ac-
 knowledge that "this textual argument against legislative succession, while
 forceful, is not quite a slam dunk."11 The argument is perhaps farther from the
 rim than they imply. For the moment, let us put to one side any of the Philadel-
 phia Convention's "legislative history" that may bear on the meaning of "Of-
 ficer" in the Succession Clause. The Amars' account of the meaning of

 trative State, 83 COLUM. L. REV. 1, 8 (1983). Others have described the rationale for such a presump-
 tion of constitutionality. See, e.g., ALEXANDER BICKEL, THE LEAST DANGEROUS BRANCH 35-37 (1962).
 A defense of the presumption is beyond the scope of this reply. It suffices for present purposes to note
 that the Court's approach is supported by a long tradition. E.g., Brown v. Maryland, 25 U.S. (12
 Wheat.) 419, 436 (1827) (Marshall, C.J.) ("It has truly been said, that the presumption is in favor of
 every legislative act, and that the whole burden of proof lies on him who denies it constitutionality.");
 Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 128 (1810) ("The question, whether a law be void for its
 repugnancy to the constitution, is, at all times, a question of much delicacy, which ought seldom, if ever,
 to be decided in the affirmative, in a doubtful case.").

 6. See, e.g., RUTH C. SILVA, PRESIDENTIAL SUCCESSION (1951).
 7. Amar & Amar, supra note 3, at 114-17.
 8. U.S. CONST. art. II, ? 1, cl. 6.
 9. See Amar & Amar, supra note 3, at 114-15 (discussing the various clauses). For convenience, I

 will refer to the many clauses that associate "Officer" or "Office" with "United States" under the rubric
 of "Officer of the United States."

 10. Id. at 114-16.
 11. Id. at 116.
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 "Officer" in the Succession Clause is a less plausible reading of the text than an
 alternative that would encompass a class broader than "Officers of the United
 States."

 The text of the Succession Clause does not decisively answer the question
 of what class of "Officers" Congress may insert in the line of succession. As
 the Amars note, the Clause uses the term "'Officers' without more."12 That
 does not mean, of course, that Congress may make an acting President of any
 official whom one could describe as an officer. As with any text, the word
 "Officer" in the Succession Clause is limited by its context.'3 I am an "officer"
 of Columbia University; yet no one would allege that I, or the "officers" of the
 NYPD, or the "Chief Executive Officer" of GM, could be placed in the line of
 succession. "Officer" in the Succession Clause identifies a class of government
 officials who are constitutionally appropriate choices to act as President in the
 event of both the President's and the Vice President's unavailability.

 The context of the Succession Clause qualifies the possible meanings of
 "Officer"; we must inevitably identify a limiting principle. First, because the

 Constitution itself identifies a number of different governmental "Officers,"14
 we might think that the unqualified use of that term in the Succession Clause
 refers to any "Officer" in the constitutional sense. But I am willing to stipulate

 (as the Amars do)15 that such a reading would produce the unlikely result that
 all state officers (as well as officers of the militia) would be eligible to serve in
 the line of succession to the Presidency. Second, we could confine the relevant
 class to all federal "Officers" identified in the Constitution, a set that would
 exclude ordinary legislators but include the "Officers" of both Houses of Con-
 gress.16 We will return to that possibility shortly. The third alternative, fa-
 vored by the Amars, is to read "Officers" as "Officers of the United States,"

 that is, all federal officers excluding legislators.

 Textually, alternative three is the least likely choice. The Amars' critical
 premise is that the phrase "Officers of the United States," as used elsewhere in
 the Constitution, is a term of art.17 If, however, the Constitution meant to limit

 12. Id.

 13. For articulations of this principle of textual interpretation, see, e.g., Gerald Graff, "Keep off
 the Grass, " "Drop Dead, " and Other Indeterminacies: A Response to Sanford Levinson, 60 TEX. L.
 REV. 405, 406-10 (1982); Richard A. Posner, Legal Formalism, Legal Realism, and the Interpretation of
 Statutes and the Constitution, 37 CASE W. RES. L. REv. 179, 192-93 (1986).

 14. See note 9 supra; see also, e.g., U.S. CONST. art. I, ? 2, cl. 5 ("The House of Representatives
 shall chuse their Speaker and other Officers ...."); id. art. I, ? 3, cl. 5 ("The Senate shall chuse their
 other Officers, and also a President pro tempore, in the absence of the Vice-President, or when he shall
 exercise the Office of President of the United States."); id. art. I, ? 8, cl. 16 (States appoint "the Of-
 ficers" of their respective militias); id. art. VI, cl. 3 ("all executive and judicial Officers, both of the
 United States and of the several States" must be bound to support the Constitution).

 15. Amar & Amar, supra note 3, at 117.

 16. Some have argued that the President pro tempore is not an "Officer" of the Senate. See Silva,
 supra note 2, at 463 (noting that Article I, ? 3 states that "the Senate shall chuse their other Officers, and
 also a President pro tempore"). The President pro tempore serves as President of the Senate when the
 Vice President is absent. See U.S. CONST. art. I, ? 3, cl. 5. If the condition of further succession were
 satisfied (i.e., the President and Vice President were unable to serve), the President pro tempore would
 necessarily be serving as President of the Senate at that time.

 17. See Amar & Amar, supra note 3, at 114-16.
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 "Officers" in the Succession Clause to "Officers of the United States," that
 readily available term of art would have been the most natural way to express
 that meaning. The failure to use that expression suggests that the Succession

 Clause refers to a class broader than "Officers of the United States."

 To buttress their narrower reading, the Amars refer to the drafting history of
 the Convention.'8 The argument is as follows: The initial version of the
 Clause, as reported to the Committee of Style, stated that Congress "may de-
 clare by law what officer of the United States shall act as President."'9
 Although the Committee of Style replaced the italicized phrase with "Officer,"

 that Committee had authority only "to revise the stile of and arrange the articles
 which had been agreed to."20 Thus, the Clause was altered by a body without
 power to change its substance.

 Even accepting that the notes of the convention may cast light on the way in
 which members of the founding generation understood particular legal terms or
 concepts used in the Constitution,2' we should not draw inferences of constitu-
 tional meaning from the precise form of "legislative history" upon which the
 Amars rely.22 Relying on the limited mission of the Committee of Style
 "would constrain us to say that the second to last draft [of the Constitution]
 would govern in every instance where the Committee of Style added an argua-
 bly substantive word."23 We would be mistakenly discarding the ratified Con-
 stitution for a prior draft. The Constitution's legal force came from its
 ratification, not from its proposal by the Philadelphia Convention.24 Accord-
 ingly, even if the Committee of Style acted ultra vires by making substantive
 changes to the text, the ratifiers accepted them. The relevant fact is that the
 ratifiers acted on the text submitted to the States, not on the sequence of "secret

 deliberations" of the Constitutional Convention-deliberations that were not
 revealed until decades after ratification.25 At most, the change in wording may

 18. See Amar & Amar, supra note 3, at 116.
 19. 2 MAx FARRAND, RECORDS OF THE FEDERAL CONVENTION OF 1787, at 532 (1911) (emphasis

 added); see id. at 573 (same wording when referred to the Committee of Style). The precise formulation
 did not go unnoticed by the Convention. As Madison reported, some members of the Convention wor-
 ried "that the Legislature was restrained in the temporary appointment to 'officers' of the U.S: 'They
 wished it to be at liberty to appoint others than such.' " Id. at 535.

 20. Id. at 553.

 21. See, e.g., Sun Oil Co. v. Wortman, 486 U.S. 717, 723 (1988) (debates offer evidence of back-
 ground "expectation[s]" about the way the Full Faith and Credit Clause would operate); INS v. Chadha
 462 U.S. 919, 946-51 (1983) (debates supply evidence of the concerns addressed by the adoption of
 bicameralism and presentment in Article 1, ? 7).

 22. I am referring here only to the inferences that may be drawn from the fact that the Committee
 of Style changed particular wording in the draft Constitution.

 23. Nixon v. United States, 113 S. Ct. 732, 737 (1993) (giving substantive effect to a change in the
 Impeachment Clause effected by the Committee of Style). The Court has not necessarily followed an
 unwavering line. Compare, e.g., Powell v. McCormack, 395 U.S. 486, 537-41 (1969) (minimizing the
 effect of changes made by the Committee of Style); Ex parte Grossman, 267 U.S. 87, 112-13 (1925)
 (same) with Myers v. United States, 272 U.S. 52, 138 (1926) (crediting the implication of a phrase added
 in the Committee of Style). I rely on Nixon not to show a consistent approach by the Supreme Court,
 but to indicate my agreement with that case's substantive analysis.

 24. U.S. CONST. art. VII.

 25. Henry Paul Monaghan, Stare Decisis and Constitutional Adjudication, 88 COLUM. L. REV.
 723, 725 (1988). That view appears to correspond to the Founders' expectations about the proper ap-
 proach to interpretation. See, e.g., id.; CHARLES WARREN, THE MAKING OF THE CoNsTIrUTIoN 793-94
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 reflect a contemporaneous understanding of the members of the Committee of
 Style, who were privy to the prior proceedings of the Convention; the natural
 import of the text submitted to the States would be, to the contrary, that the
 unrestricted term "Officers" is broader than the phrase "Officers of the United
 States." Thus, the drafting history does not provide a convincing textual argu-
 ment for reading the Succession Clause to exclude members of Congress from
 the line of succession.

 II. STRUCTURE

 The Amars quite correctly state that their strongest arguments are struc-
 tural.26 I will focus on their first and most substantial claim: that legislative
 succession violates the Incompatibility Clause and the separation-of-powers
 principles that it implements.27 The Succession Clause gives Congress author-

 (1928). Despite its limited mission, the Committee of Style, whether inadvertently or by design, did
 make substantive changes to the document. See MAx FARRAND, THE FRAMING OF THE CONSTITUTION OF
 THE UNITED STATES 181-82 (1913) (noting that 'just a little suspicion attaches to the work" of
 Gouvemeur Morris and the Committee of Style). For instance, the Uniformity Clause, which provides
 that "all Duties, Imposts and Excises shall be uniform throughout the United States," U.S. CONST. art. I,
 ? 8, cl. 1, was part of the draft referred to the Committee of Style. See 2 FARRAND, supra note 19, at
 571. But when the Committee reported its version of the document on September 12, 1787, it omitted
 that Clause. See id. at 594, 597; see also United States v. Ptasynski, 462 U.S. 74, 80 n.10 (1983).
 Although that Convention reinserted the Uniformity Clause two days later, see 2 FARRAND, supra note
 19, at 614, the relevant point is that the Committee of Style had, for whatever reason, simply left the
 Clause out of its completed work. If the Convention had never rectified that decidedly substantive
 omission, and the ratifiers had then adopted the text without knowing the pertinent drafting history, we
 would not think that the Uniformity Clause was nevertheless part of the Constitution because the Com-
 mittee of Style's omission had been unauthorized.

 26. They describe these arguments as consisting of two clusters: points relating to the separation
 of powers and "a pair of practical and logistical issues." Amar & Amar, supra note 3, at 118, 118-25. I
 will not address the logistics; rather, I will limit myself to the observation that the Succession Clause
 vests authority in Congress, and the cited concerns seem to be within the realm of legislative considera-
 tion. See BICKEL, supra note 5, at 35-36 (describing James Bradley Thayer's philosophy of
 interpretation).

 27. The Amars make two other major structural claims. They argue that including the Speaker
 and President pro tempore in the line of succession is at odds with the constitutional decision to have the
 Electoral College, rather than Congress, select the President in the typical case. Amar & Amar, supra
 note 3, at 124-25. For further discussion of this point, see note 65 infra; text accompanying notes 48-49
 infra.

 The Amars also argue that placing legislators in the line of succession undermines the Constitu-
 tion's structural protections against conflicts of interest. See Amar & Amar, supra note 3, at 121-24.
 The most serious part of the argument relates to the Impeachment Clause, which substitutes the Chief
 Justice for the Vice President as the presiding officer in the impeachment of the President. U.S. CONST.
 art. I, ? 3, cl. 6. The Amars argue that having the Speaker and President pro tempore in the line of
 succession undercuts the structural implication that no one in the line of succession should be involved
 in impeaching the President. Amar & Amar, supra note 3, at 122. Two observations answer the point.
 (1) The implications of the constitutional text must be understood in light of all of its parts, including
 those added later. See Akhil Reed Amar, The Consttution as a Bill of Rights, 100 YALE L.J. 1131,
 1201-03 (1991); cf Lawrence Lessig, Understanding Changed Readings: Fidelity and Theory, 47 STAN.
 L. REV. 395, 408 (1995) (explaining that later parts of a statute "must be synthesized with earlier parts"
 which "can change the reading of what went before"); United States v. Fausto, 484 U.S. 439, 453 (1988)
 (finding that the courts often "interpret a statutory text in the light of surrounding texts that happen to
 have been subsequently enacted"). The Twenty-Fifth Amendment explicitly gives the Vice President
 and the cabinet secretaries, all of whom are eligible for succession, a role in determining whether the
 President is disabled and thus unable to serve. U.S. CONST. amend. XXV, ? 4. To be sure, as the Amars
 emphasize, see Amar & Amar, supra note 3, at 129, those officials make only the initial determination;
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 ity to "declar[e] what Officer shall ... act as President."28 The Amars contend
 that the italicized language requires the Speaker or President pro tempore to
 retain his or her congressional seat in order to "act as President."29 That con-
 clusion raises a very serious constitutional concern under the Incompatibility
 Clause, which states that "no Person holding any Office under the United
 States, shall be a Member of either House during his Continuance in Office."30

 The precise question raised is whether someone who "act[s] as President" is
 "holding an[ ] Office under the United States." The Presidency is surely an
 "Office under the United States"; one could hardly interpret the Incompatibility
 Clause to allow a Representative or Senator to retain a seat in the Congress
 after being elected and inaugurated as President. The issue therefore narrows
 to this: Does one "hold[ ]" the office of President (within the meaning of the
 Incompatibility Clause) when one "act[s]" as President (within the meaning of
 the Succession Clause)?

 Again, the text does not provide a ready answer. If one of my colleagues
 routinely ran faculty meetings and took on other decanal duties when the Dean
 was on the road, we would not naturally say that that person was "holding" the
 Office of Dean during those times. But we would surely have a different view
 of the term "holding" (in the Incompatibility Clause) if President Clinton asked
 Senator Biden to perform the Attorney General's duties whenever Janet Reno
 was out of town. The explanation for our disparate reactions can be found in
 traditional principles of construction;3' our legal intuition in the second situa-
 tion is informed by the perception that a narrower reading of "holding" would

 if the President disputes their judgment, the ultimate decision rests with Congress. U.S. CONST. amend.
 XXV, ? 4. Yet it is also true that neither the Speaker nor the President pro tempore would generally
 have a decisive role in an impeachment proceeding. The Constitution makes impeachment a cumber-
 some process; to convict, the Speaker or President pro tempore would have to command the support of
 two-thirds of the upper House. Our constitutional history suggests that even in extreme circumstances,
 that occurrence is improbable. See DAVID MILLER DEWITT, THE IMPEACHMENT AND TRIAL OF ANDREW
 JOHNSON 515-96 (1967) (describing the circumstances surrounding Andrew Johnson's acquittal). (2)
 Even if Members of Congress "may not recuse themselves when they should," Amar & Amar, supra
 note 3, at 122 n.59, it is presumably within Congress' power under the Necessary and Proper Clause,
 U.S. CONST. art. I, ? 8, cl. 18, to require the Speaker and President pro tempore to recuse themselves
 during impeachment trials. As impeachment is a judicial proceeding, id. art. I, ? 3, cl. 6-7; id. art. II,
 ? 4; id. art. III, ? 2, cl. 3, such a recusal statute would be analogous to the judicial disqualification statute
 now in effect. 28 U.S.C. ? 455 (1994).

 28. U.S. CONST. art. II, ? 1, cl. 6 (emphasis added).
 29. The Amars argue that the textual and historical materials strongly suggest that the power to act

 as President attaches ex officio to the office designated by Congress. See Amar & Amar, supra note 3,
 at 120; see also Silva, supra note 2, at 464-66 (summarizing the historical evidence). If this is the case,
 then the 1947 Act may be unconstitutional to the extent that it requires each officer to resign his or her
 office upon assuming the duties of President. See 3 U.S.C. ?? 19(a)(1), (b), (d)(3). I will assume for
 purposes of this analysis that an officer must retain his or her office in order to act as President, and that
 Congress would have to amend the statute to remove the resignation requirement.

 30. U.S. CONST. art. I, ? 6, cl. 2. As explained below, I disagree with the Amars' conclusion that
 it "would constitute a patent violation of the Incompatibility Clause" to have the Speaker or the Presi-
 dent pro tempore act as President. See Amar & Amar, supra note 3, at 118.

 31. See, e.g., 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 61 (1765j
 ("[T]he most universal and effectual way of discovering the true meaning of a law, when the words are
 dubious, is by considering the reason and spirit of it; or the cause which moved the legislator to enact
 it."). Although Blackstone's observation apparently relates to the interpretation of statutes, it appears
 that in this context the insight is transferable.

108



 November 1995] QUESTIONS ABOUT SUCCESSION 147

 offend the purposes of the Incompatibility Clause. We must also consult those
 purposes in sorting out the uncertain relationship between the Succession and
 Incompatibility Clauses.

 The Amars see the Incompatibility Clause as an implementation of the sep-
 aration-of-powers principle; they argue that it "sharply distinguishes the Ameri-
 can constitutional system of separated powers from British-style, parliamentary
 government."32 If that view is correct,33 it presents serious concerns about per-
 mitting legislative "Officers" to act as President. The constitutional separation
 of powers generally prohibits legislators from having any control over the exe-
 cution of the laws.34 To have the Speaker or President pro tempore act as
 President would place the whole "executive Power" in the hands of a legisla-
 tor.35 Justifying such an arrangement therefore requires solid evidence that the
 Constitution treats presidential succession as an exceptional case in which a
 blending of legislative and executive powers is tolerable.

 Several arguments provide evidence of such an exception. In the exigent
 circumstances created by the dual disability of the President and Vice Presi-
 dent, there is good reason to place the Speaker or President pro tempore in the
 line of succession-and little harm in doing so. Some of the founding genera-
 tion might have questioned whether cabinet officials (mere appointees) or
 judges (apolitical figures) would be appropriate political leaders.36 They may
 have seen the Speaker or the President pro tempore as more natural leaders,
 commanding the vital support of at least one House in a time of inherent polit-
 ical instability.37 Some in that generation may also have regarded the chances
 of dual disability as remote,38 a fact that would make the blending of powers in
 the Succession Clause a de minimis exception to the Constitution's general ap-
 proach. And that view may have been reinforced by the belief that, if special

 32. Amar & Amar, supra note 3, at 118.

 33. Some have suggested that the Incompatibility Clause served a narrower purpose: to prevent a
 replication of the Crown's hated practice of influencing the legislature by appointing incumbent legisla-
 tors to coveted executive positions. Steven G. Calabresi & Joan L. Larsen, One Person, One Office:
 Separation of Powers or Separation of Personnel?, 79 CORNELL L. REv. 1045, 1062-77 (1994). I as-
 sume for purposes of this essay that the Amars' broader view is correct.

 34. See, e.g., INS v. Chadha, 462 U.S. 919, 954-55 (1983); cf Bowsher v. Synar, 478 U.S. 714,
 726-27 (1986) (concluding that Congress cannot reserve power to remove executive officers except by
 impeachment).

 35. U.S. CONST. art. II, ? 1, cl. 1.

 36. Some of the participants in the House debates on the first succession statute made these very
 points. See, e.g., 2 ANNALs OF CONG. 1863 (1791) (remarks of Rep. Sherman) ("Putting the Chief
 Magistracy into the hands of a subordinate officer, was by no means proper."); id. at 1864 (remarks of
 Rep. Gerry) ("The character which now fills the office of Secretary of State undoubtedly possessed the
 confidence of the Legislature in the fullest manner ... ; but when the exigency shall arrive for which we
 now are about to provide, a character may fill that office who would be a scourge to the Union."); id. at
 1863 (remarks of Rep. Baldwin) ("[The Chief Justice] is an officer who ought to be entirely detached
 from all political agitations whatever ....").

 37. The Second Congress in fact placed those officers in the line of succession. See Part III infra.
 38. See 2 ANNALS OF CONG. 1865 (1791) (remarks of Rep. Burke) (estimating that "such a contin-

 gency would not happen more than once in eight hundred and forty years"). But see id. (remarks of Rep.
 Giles) ("It was not more than fifty to one that it would not happen in two months."). The odds are even
 more insignificant now that the Twenty-Fifth Amendment has provided a mechanism for filling vacan-
 cies in the Vice Presidency. See U.S. CONST. amend. XXV, ? 2.
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 elections were available, no "acting" President would serve for very long.39 In
 a Constitution that qualified the separation of powers in numerous (limited)
 respects,40 legislative succession may have been considered a proper, and lim-
 ited, exception to the general principle.

 Standing alone, these arguments seem too speculative and policy-oriented
 to overcome the Constitution's strong structural bias against combining legisla-
 tive and executive powers in one person's hands. The Vice Presidency, how-
 ever, lends substance to the premise that the Constitution tolerates legislative
 assumption of the President's duties when the President is unable to serve.
 Nowadays, we think of the Vice President as the President's hand-picked run-
 ning mate and a member of the President's Administration.41 That perception
 may obscure the crucial fact that, under the Constitution, the Vice President is
 the President of the Senate and may vote on legislation in the case of a tie.42
 Indeed, those are the Vice President's only constitutionally assigned functions
 (other than waiting to step in for a constitutionally disabled President).

 The Vice President's unusual constitutional role assumes greater signifi-
 cance when one considers that, under the original Constitution, the Vice Presi-
 dent did not "become President," as would now be the case under the Twenty-
 Fifth Amendment.43 Rather, the Vice President was merely to exercise the
 duties of the Presidency (without becoming President) when the President was
 unable to serve.44 Thus, the Constitution explicitly designated the principal

 39. The Succession Clause states that the designated officer shall act only "until the Disability be
 removed, or a President shall be elected." U.S. CONST. art. II, ? 1, cl. 6. The Clause was evidently
 phrased to preserve Congress' authority to call a prompt interim election in the event of a vacancy in the
 Presidency and Vice Presidency. See Silva, supra note 2, at 470. Although this essay will not address
 the constitutionality of interim elections, it is important to note that the founding generation contem-
 plated their availability. The first presidential succession statute in 1792 provided for interim elections.
 See Act of Mar. 1, 1792, ch. VIII, ? 10, 1 Stat. 240-41. The 1792 Act provided for the selection of
 electors "within thirty four days preceding the first Wednesday in December then next ensuing." Id. at
 240. If the dual vacancy arose within two months of that date, the election would be pushed to the same
 day the following year. Id. at 240-41. Thus, in the event of a dual vacancy, no one could act as
 President for a period exceeding fourteen months. The period of service could be longer if the President
 or Vice President was merely disabled. The apparent availability of special elections made the chance
 of extended service more remote to the founding generation.

 40. See generally THE FEDERALIST Nos. 47 and 48 (James Madison) (defending the Constitution's
 limited blending of powers.)

 41. See Richard D. Friedman, Some Modest Proposals on the Vice-Presidency, 86 MICH. L. REV.
 1703, 1705, 1723 (1988). In 1789, of course, the Vice President was not likely to be closely allied with
 the President; before the Twelfth Amendment, the Vice President was ordinarily the candidate who
 received the second largest number of electoral votes. U.S. CONST. art. II, ? 1, cl. 3.

 42. U.S. CONST. art. I, ? 3, cl. 4. ("The Vice President of the United States shall be President of
 the Senate, but shall have no Vote, unless they be equally divided.").

 43. U.S. CONST. amend. XXV, ? 1 ("In case of the removal of the President from office or of his
 death or resignation, the Vice President shall become President."). Under the Twenty-Fifth Amend-
 ment, the Vice President may act as President if the President is disabled. See id. ?? 3, 4.

 44. See U.S. CONST. art. I, ? 3, cl. 5 (directing the Senate to choose a President pro tempore for
 periods when the Vice President "shall exercise the Office of President of the United States") (emphasis
 added); id. art. II, ? 1, cl. 6 ("In Case of the Removal of the President from Office, or of his Death,
 Resignation, or Inability to discharge the Powers and Duties of the said Office, the Same shall devolve
 on the Vice President"); id. amend. XII (if no President is chosen by inauguration day, "the Vice-
 President shall act as President, as in the case of the death or other constitutional disability of the
 President"). The provision in Article II is ambiguous; one could read it to mean that the "Office" of
 President was to "devolve" upon the Vice President. There is good reason, however, to read "Powers
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 "Officer" of the Senate to act as President in the exceptional event of presiden-

 tial disability. In light of that acceptance of blended powers, it would be odd to
 deny Congress the authority to have the Vice President's constitutional stand-
 in, the President pro tempore,45 act as President in the even more exceptional
 event of presidential and vice-presidential disability.46 From the standpoint of
 the separation of powers and the text of the Succession Clause, it then becomes
 difficult to draw a principled line between the President pro tempore and other
 legislative "Officers."

 This structural argument does not, of course, settle the issue. First, as the
 Amars note, the blending of powers in the Vice Presidency itself generated
 controversy among the Founders.47 One might have expected them to make

 explicit provision for further legislative succession, if it was contemplated.

 Second, the Vice President is elected by the Electoral College, and may be
 removed only by impeachment.48 Thus, we encounter fewer structural con-
 cerns with the Vice Presidency than with the offices of Speaker or President

 and Duties," rather than "the said Office," as the antecedent of "the Same." First, we have no other way
 to make the formulation in Article II consistent with the provisions of Article I or the Twelfth Amend-
 ment. Second, Article II, ? 1, Clause 6 draws no distinction between a President's temporary "Inability"
 and permanent incapacity (removal, death, resignation). If the Vice President became President under
 that Clause, it would raise difficult questions about what was to happen when a President's temporary
 disability abated. Uncertainty about the Vice President's status first arose when Vice President John
 Tyler insisted that he became President, not Acting President, upon William Henry Harrison's death.
 JoHN D. FEERICK, THE TwENTY-FIFrH AMENDMENT 5-7 (1992).

 45. The Constitution contemplates that the President pro tempore will assume the Vice President's
 Senate duties "in the Absence of the Vice President, or when he shall exercise the Office of President of
 the United States." U.S. CONST. art. I, ? 3, cl. 5. In placing the Speaker and President pro tempore in
 the line of succession, Congress of course may, and perhaps should, similarly provide that other legisla-
 tive "Officers" shall assume the duties of the Speaker or President pro tempore in the event that those
 "Officers" act as President.

 46. E.g., 2 ANNALS OF CONG. 1864 (1791) (remarks of Rep. Sherman) ("The Vice President, by
 the Constitution, succeeds to the President-the President of the Senate to the office of the first; it is
 therefore very natural that he should also exercise the duties of the second in case of vacancy."); id. at
 1863 (remarks of Rep. Livermore) ("The President of the Senate pro tem, appeared to him a much fitter
 officer to fill [the Presidency]: he was originally chosen by the people to the Senate."). Again, I offer
 these references not for their representativeness or accuracy, but to show that the founding generation
 included those who considered legislative succession a natural arrangement. It is worth noting that in
 the Convention the principal alternative to a Vice President appeared to be a President of the Senate
 selected from among the Senators. See 2 FAND, supra note 19, at 146, 172, 186 (providing early
 drafts from the Committee of Detail that have the President of the Senate act as President). The only
 mention of the Vice Presidency in The Federalist confirms the conspicuousness of that alternative:
 "The appointment of an extraordinary person, as vice president, has been objected to as superfluous, if
 not mischievous. It has been alleged, that it would have been preferable to have authorised the senate
 to elect out of their own body an officer, answering that description." THE FEDERALIST No. 68, at 461
 (Alexander Hamilton) (Jacob E. Cooke ed., 1961) (emphasis added).

 47. See 2 FARRAND, supra note 19, at 537 (remarks of Col. Mason). The evidence of opposition
 does not greatly undermine the analogy's usefulness; rather, debate over a matter merely "demon-
 strat[es] that the subject was considered carefully and the action not taken thoughtlessly." Marsh v.
 Chambers, 463 U.S. 783, 791 (1983). In addition, some opposition to the Vice Presidency was based on
 the notion that the duties should have been vested in a Senator. See note 46 supra.

 48. See U.S. CONST. art. II, ? 1, cl. 3 (regarding selection); id. amend. XII (same); id. art. II, ? 4
 (regarding impeachment); see also TiH FEDERALIST No. 68, at 461-62 (Alexander Hamilton) (Jacob E.
 Cooke ed., 1961).
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 pro tempore.49 But the dual role of the Vice President at least shows that plac-
 ing legislative officials in the line of succession was acceptable to the Foun-
 ders. And further legislative succession becomes that much more plausible.
 Even if the analogy to the Vice Presidency were unpersuasive, we have further
 historical evidence that the Founders considered continued service as Speaker
 or President pro tempore compatible with acting as President.

 III. HISTORY

 The first succession statute lends support to the constitutionality of legisla-
 tive succession. In 1792, the Second Congress enacted a presidential succes-
 sion statute placing the President pro tempore and the Speaker (in that order) in
 the line of succession.50 That decision, made after extended debate in the First
 and Second Congresses,5' sheds light on the permissible meaning(s) of an am-
 biguous clause of the Constitution.52 The Founders recognized that the Consti-
 tution would inevitably contain ambiguities that would have to be settled by
 practice.53 Consistent with that view, the Supreme Court has long recognized
 that the practice of the early Congresses provides evidence of constitutional
 meaning.54 The adoption of a statutory scheme allowing for legislative succes-

 49. As discussed, the Constitution provides that the President will typically be selected by the
 Electoral College. See note 27 supra. Of course, placing cabinet officers or judges in the line of succes-
 sion does not comply with this process any more than legislative succession does. The Constitution also
 makes it difficult to impeach a President. When the Vice President acts as President, he or she may only
 be removed from the Office of Vice President through impeachment. By contrast, a Speaker or Presi-
 dent pro tempore may lose his or her underlying office by vote of the appropriate House or by vote of a
 congressional district or State, respectively.

 50. See Act of Mar. 1, 1792, ch. VIII, ? 9, 1 Stat. 240 ("[I]n case of removal, death, or inability of
 both the President and Vice President of the United States, the President of the Senate pro tempore, and
 in the case there shall be no President of the Senate, then the Speaker of the House of Representatives
 shall act as President of the United States until the disability be removed or a President shall be
 elected.").

 51. See, e.g., 2 ANNALS OF CONG. 1853-56, 1862-66 (1791); 3 ANNALS OF CONG. 280-82 (1791);
 Silva, supra note 2, at 457-59.

 52. Unlike the historical evidence relating to the secret deliberations of the Committee of Style,
 this evidence sheds light on the way in which a significant segment of the founding generation under-
 stood the Succession Clause. As discussed, see notes 18-25 supra and accompanying text, arguments
 based on the changes made under the limited authority of the Committee of Style tell us little about the
 contemporaneous understanding of the text actually submitted to the States, because the Committee's
 deliberations were not part of the record submitted for ratification. In contrast, the actions of the early
 Congresses are valuable as contemporaneous interpretations of the finished text. See, e.g., Thomas A.
 Curtis, Note, Recess Appointments to Article III Courts. The Use of Historical Practice in Constitutional
 Interpretation, 84 COLUM. L. REv. 1758, 1773-75 (1984). Those assumptions, of course, are not univer-
 sally shared; originalists "vary among themselves . .. as to the relative importance of Framers' intent,
 ratifiers' intent, or 'the public understanding of the language' at the founding." Jed Rubenfeld, Reading
 the Constitution as Spoken, 104 YALE L.J. 1119, 1128 (1995) (footnote omitted) (emphasis omitted).

 53. See, e.g., WARREN, supra note 25, at 783-84; THE FEDERALIST No. 37, at 236 (James
 Madison) (Jacob E. Cooke ed., 1961).

 54. See, e.g., Myers v. United States, 272 U.S. 52, 136, 174-76 (1926); The Laura, 114 U.S. 411,
 416 (1885); Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 420 (1821); Stuart v. Laird, S U.S. (1 Cranch)
 299, 309 (1803).
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 sion in the early Congresses should, therefore, influence our reading of the
 Succession Clause.55

 This is not to say that the 1792 Act is conclusive of the constitutional ques-

 tion. As Marbury illustrates,56 the early Congresses did enact unconstitutional
 statutes.57 The actions of the early Congresses, moreover, carry weight "only
 in cases of doubt."58 But to accept such qualifications is not to deny the essen-

 tial proposition: When an issue is close (as this one is), we should be cautious

 about displacing the constitutional judgments of a generation far more familiar
 with the relevant context than we are today.59

 To be sure, the vote on the 1792 Act was close (at least in the House), and
 the debates were heated.60 Moreover, many influential figures in the founding
 generation, including Madison, thought that placing legislators in the line of
 succession violated the Constitution.6' In addition, when Congress amended
 the statute in 1886, it removed the President pro tempore and Speaker from the
 line of succession, and one of the major reasons for doing so apparently was
 concern about perceived constitutional infirmities in the 1792 Act.62

 Those facts, however, do not dissipate the force of the 1792 precedent. A
 legislative construction of the Constitution is more persuasive if it was uncon-
 troversial at the time it was adonted and if future generations embraced it.63

 55. The import of legal phrases depends on the background assumptions of the society that used
 them. See Posner, supra note 13, at 191. We should, therefore, be slow to condemn a statutory practice
 that

 was adopted at a time when the founders of our government and framers of our Constitution
 were actively participating in public affairs, thus giving a practical construction to the Consti-
 tution which they had helped to establish. Even the then members of the Congress who had
 not been delegates to the convention, which framed the Constitution, must have had a keen
 appreciation of the influences which had shaped the Constitution and the restrictions which it
 embodied, since all questions which related to the Constitution and its adoption must have
 been, at that early date, vividly impressed on their minds.

 Knowlton v. Moore, 178 U.S. 41, 56 (1900). Although the early Congresses might have had a dispro-
 portionately nationalist tilt, see THORNTON ANDERSON, CREATING THE CONSTITUTION 174-83 (1993),
 that fact does not suggest that the Second Congress' construction of the Succession Clause was outside
 the range of permissible interpretations of the ambiguous language of that Clause.

 56. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 175-80 (1803).
 57. See Lawrence Lessig and Cass R. Sunstein, The President and the Administration, 94 COLUM.

 L. REv. 1, 13 n.47 (1994) (cataloguing some of those statutes).
 58. See Fairbank v. United States, 181 U.S. 283, 311 (1901).
 59. Cf Atchison, T. and S.F. Ry. v. Pefila, 44 F.3d 437, 445 (7th Cir. 1994) (Easterbrook, J.,

 concurring) (suggesting that "a legal interpretation adopted soon after the statute's enactment may be the
 best evidence of the meaning the words carried in the legal profession at the time," and that
 "[a]lterations in the legal and cultural landscape may make the meaning hard to recover").

 60. See 3 ANNALS OF CONG. 281 (1791) (recording the debate on whether the Speaker and Presi-
 dent pro tempore are "officers"); 2 ANNALS OF CONG. 1864 (1791) (remarks of Rep. Smith) ("There
 appeared to be so great a diversity of opinion on the subject before the House .... There would be
 objections ... to any proposition that could be offered ...."); Silva, supra note 2, at 457-59.

 61. See Silva, supra note 2, at 458-59.
 62. See id. at 461. In 1947, Congress placed the Speaker and President pro tempore back in the

 line of succession, after consideration of the constitutional issue. See id. at 459.
 63. See, e.g., Burrow-Giles Lithographic v. Sarony, 111 U.S. 53, 57 (1884) (stating that early

 legislative constructions of the Copyright Clause are entitled great weight because they "have not been
 disputed during a period of nearly a century"); Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 351 -
 52 (1816) (noting that an interpretation of the Constitution "was explicitly declared and admitted by the
 friends and opponents of that system").
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 Nevertheless, insisting upon those conditions seems inappropriate for two rea-
 sons. First, because we may rely on legislative constructions of the Constitu-
 tion "only in cases of doubt,"64 a no-significant-dissent requirement would
 deny the applicability of that tool of construction in the very cases where it is
 most pertinent: where reasonable people can disagree. Second, we must recall
 that we are asking whether the placement of the Speaker and the President pro
 tempore in the line of succession is a permissible legislative construction of the
 Succession Clause-that is, whether Congress is foreclosed from implementing
 the ambiguous language of the Succession Clause in the way that it thinks
 proper.65 For purposes of that inquiry, it is significant (1) that those on the
 scene in 1792 found the question debatable, and (2) that a number sufficient to
 enact legislation believed that the Succession Clause allowed Congress to place
 the President pro tempore and the Speaker in the line of succession. We might
 feel more comfortable if Madison had signed on, but we should care more
 about the fact that the Second Congress, in the shadow of the Constitution's
 ratification, collectively determined that the Succession Clause permitted legis-
 lative "Officers" to be in line for the Presidency.66

 64. Fairbank v. United States, 181 U.S. 283, 311 (1901).

 65. The Amars prefer a different question. Although they acknowledge, in theory, the relevance
 of the burden of persuasion in constitutional law, see Amar & Amar, supra note 3, at 118, the Amars
 apparently also claim that because the Constitution "must mean something," the only legitimate question
 to pursue is "the best reading of the document." Id. at 137 n. 143. I respect their impulse to seek 'the
 best" answer in consitutional law. Yet we must first determine the relevant question. As Madison
 recognized, no legal text, much less the Constitution, can always speak with utter clarity. See, e.g., THE
 FEDERALIST No. 37, at 236 (James Madison) (Jacob E. Cooke ed., 1961). And when Congress has
 exercised its authority to implement and, thus, to interpret an ambiguous constitutional provision, we
 must ask what proof we will require before displacing a judgment that Congress is authorized to make in
 the first instance. If we accept the traditional premise that those who challenge the constitutionality of
 Acts of Congress must carry a heavy burden of persuasion, see note 5 supra, then it is surely legitimate
 to ask whether we have serious doubts about the Amars' serious doubts.

 I remain unconvinced that the Amars have met their burden. A few points merit brief elaboration.
 First, although the Amars now seem to conflate their textual and structural arguments, see Amar &
 Amar, supra note 3, at 137 n. 143, the most salient feature of the text is that the Succession Clause,
 unlike many other clauses, is not limited to "Officers of the United States." See Part I supra. Second, I
 share the Amars' concerns about a succession scheme that subjects an Acting President to potential
 removal by a single House or the vote of a single congressional district. See Amar & Amar, supra note
 3 at 137 n.143. Yet the founding generation might also have believed that for brief and extraordinary
 periods of exigency, legislative officers were at least as acceptable as other potential successors (cabinet
 officers and judges), whose succession would raise different concerns. See notes 36-40 supra and ac-
 companying text. As the 1792 Act confirms, the founding generation surely did not rule out that possi-
 bility, as the Amars would today. Third, the Amars contend that reliance on the 1792 Act would
 effectively permit the Second Congress to "repeal" the "clear" terms of the Succession Clause. Amar &
 Amar, supra note 3, at 137 n. 143. The argument, of course, is no more that a restatement of their
 predicate claim that the Succession Clause is, in fact, clear. Unless we are confident of the way a
 generation living two centuries ago used the ambiguous term "Officer" in the Succession Clause, we
 should not dismiss evidence of the way an 18th century Congress understood language in an era and
 context very removed from our own. It is hardly a novel position that early historical practice may be
 relevant in clarifying constitutional meaning, even if the evidence involves a sharply contested issue.
 See, e.g., McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 401-02 (1819).

 66. The Amars would discount this evidence for two other reasons as well. While serious, those
 points are not conclusive either: (1) The Amars argue that the decision of the Second Congress was
 procured by supporters of Hamilton to keep then-Secretary of State Jefferson out of the line of succes-
 sion. See Amar & Amar, supra note 3, at 132-33. Recognizing a political motivation, however, is not
 the same as saying that members of the Second Congress ignored their oath to the Constitution. Absent
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 IV. CONCLUSION

 The answer to the constitutional question of legislative succession may de-
 pend on whether you think the verdict, "Not Proved," is available in constitu-
 tional law, and, if so, what it means. There is reason to doubt both sides of the
 proposition that Congress may constitutionally designate legislative "Officers"

 to act as President. And the answer may well depend on one's audience. If I
 were advising a legislator, I might well say (as the Amars do) that substantial

 constitutional concerns surround the inclusion of the Speaker and President pro
 tempore in the line of succession, and perhaps a law for times of exigency
 should be free of doubt. If I were advising a judge on a congressional fait
 accompli, my advice would almost surely be different: The question is debata-

 ble, and Congress' reasonable implementation of ambiguous language in the
 Succession Clause should be respected.

 evidence to the contrary, we must presume that they decided that excluding Jefferson was not only
 desirable, but also constitutional. (2) The Amars imply that the Second Congress' constitutional judg-
 ment is suspect because Congress favored its own officers. See id. Because a branch of government
 will rarely act against its own interest, that premise would eliminate much of the historical evidence now
 used in interpreting the Constitution. The logical implication would require us to discount Marbury v.
 Madison because it recognized the power of judicial review. We would also have to ignore Washing-
 ton's assertion of executive privilege in connection with the negotiation of the Jay Treaty. But see
 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320-21 (1936). Adoption of this premise
 would effect a dramatic change in constitutional law. See, e.g., McCulloch, 17 U.S. (4 Wheat) at 401-02
 (acknowledging relevance of acts of early Congresses to the interpretation of ambiguous terms of Article
 I, ? 8).
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 THE PRESIDENTIAL SUCCESSION ACT OF 1947
 Ruth C. Silva*

 I

 HISTORY OF PRESIDENTIAL SUCCESSION LEGISLATION

 A. Law of 1792
 THE Constitution of the United States empowers the Congress to

 designate what officer shall act as President in case of the death,
 resignation, removal, or inability of both the President and Vice Presi-
 dent.l Recently the Eightieth Congress passed a statute under this grant
 of power. Although the new succession act is frequently alleged to be
 unconstitutional, it is similar to the first succession law enacted by the
 Second Congress, which contained many of the men who framed the
 Constitution and voted for its ratification. The law of I792 provided
 that the President pro tempore of the Senate or, if the presiding officer
 of the Senate were not available, the Speaker of the House was to act
 as President until the disability of the President or Vice President was
 removed or a President elected. The new law reverses the order of

 succession placing the Speaker before the President pro tempore, and it
 does not contain the special election provisions of the earlier law. There,
 if vacancy occurred in the Presidency and Vice Presidency simultane-
 ously, the Secretary of State was to notify the governors of the states
 and the machinery for the election of a President was to be brought
 into operation. Such a special election was to be held only if the notifi-
 cation were made at least two months before the first Wednesday in
 December of the first three years of a presidential term.2

 The inadequacy of this law was demonstrated in the post Civil War
 period. The impeachment of Andrew Johnson emphasized the danger

 * Of the Political Science Department, Pennsylvania State College; Ph.D., Univer-
 sity of Michigan; author of articles in AMERICAN POLITICAL SCIENCE REVIEW and
 JOURNAL OF POLITICS.

 l Art. II, ? I, cl. 5.
 2 U.S. Rev. Stat., ?? 146-150 (1878).
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 of designating the President pro tempore who is a member of the tribunal
 by whose decree vacancy may be produced. If Johnson had been removed,
 Ben Wade would have succeeded; yet Wade was himself concerned in
 the conspiracy to impeach Johnson and voted for the removal.3 If
 the Presidency and Vice Presidency became vacant between sessions of
 Congress, there might be neither a President pro tempore nor a Speaker
 to succeed. Such was the case when President Garfield died in 18 81 and

 when Vice President Hendricks died in 1885. If calamity had befallen
 Arthur or Cleveland before the organization of Congress, there would
 have been no successor and no constitutional means of selecting one.4
 Finally, objection was made to designating a successor who might be
 of a different party from that of the President. When the Republican
 Arthur assumed presidential power, the Democrats controlled the Sen-
 ate; and when Cleveland had no Vice President to succeed, the upper
 chamber was organized by the Republicans. The result of this chain of
 events was the enactment of the second presidential succession law.

 B. Law of i886

 The Presidential Succession Act of I886, which was on the statute
 books when President Roosevelt died, provided that the Secretary of
 State should exercise presidential power in case both President and
 Vice President were unable to serve.5 Truman was more than sixty years
 of age and had nearly four years of heavy responsibility ahead of
 him. The politicians seemed to fear the succession of Secretary of State
 Stettinius, who was not schooled in politics. In May of I945, James A.

 8 STRYKER, ANDREW JOHNSON 310-3I6 (I929); DEWITT, THE IMPEACHMENT
 AND TRIAL OF ANDREW JOHNSON 339-393, 553, 576 (1903).

 4See an unpublished doctoral dissertation, RUTH C. SILVA, PRESIDENTIAL SUCCES-
 SION I81-186 (University of Michigan, I948). Before the Twentieth Amendment the
 old Congress expired on March 3 of the odd numbered years and the new Congress did
 not convene until the following December unless called into special session. Thus, for
 nine months out of every twenty-four there likely would be no successor. The situation
 was intensified by the usage that the President pro tempore of the Senate ceased to be
 President pro tempore when the Vice President resumed the chair or when the Senate
 adjourned. This objection to the designation of legislative officers no longer exists.
 Under the Twentieth Amendment the old Congress expires every other January third and
 the new Congress meets on the same day. This allows Congress seventeen days in which
 to organize and choose presiding officers before the inauguration of the President. Under
 the Senate rule of I890 the President pro tempore is a more or less permanent official.
 S. MAN. 8oth Cong., Ist sess., p. 5, note. Whether this rule is constitutional or not,
 however, is at least questionable. Id. 312; U.S. Const., Art. I, ? 3.

 C 24 Stat. L. i (i886); 3 U.S.C. (I946) ?? 21-22.

 [ Vol. 47 452
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 Farley pointed out that Truman was in a position to pick his own suc-
 cessor by appointing a Secretary of State. This, Farley thought, circum-
 vented the democratic process.6 Meanwhile, the Potsdam meeting was
 approaching and would take Truman and Stettinius out of the country
 simultaneously. This was the situation which aroused Congressional
 interest in presidential succession.

 C. Legislative History of Law of 1947

 While interest in the subject was increasing, Mr. Truman sent a
 special message to Congress asking for a change in the succession law.
 Under the Truman plan the Speaker of the House and the President
 pro tempore of the Senate would replace the cabinet members as the
 heirs apparent. These officers would be required to resign their Con-
 gressional posts before exercising presidential power and would be
 ineligible to serve unless they possessed the constitutional qualifications
 as to age, residence, and citizenship. If no presiding legislative officer
 were available, the ranking cabinet member would serve until a presiding
 legislative officer became available. The successor would, in any case,
 act as President only until the next Congressional election, at which a
 President would be chosen to complete the unexpired portion of the
 term. Truman maintained that his plan was more "democratic" than the
 law of I886 because the speaker is popularly elected and the President
 of a democracy should not have power to designate his successor or, in
 effect, to take such action by changing Secretaries of State.7

 Immediate Congressional and editorial reaction was favorable to
 the Truman plan. As time went on, however, enthusiasm for the plan
 waned, and serious constitutional problems were raised. On June 25,
 Representative Sumners of Texas introduced a bill which embodied all
 of Truman's proposals. On June 27 the Committee on the Judiciary
 had a meeting and, without discussion, hearings, or study, reported the
 bill favorably. The bill provided that, if vacancy occurred more than
 ninety days before the regular Congressional election, the appointment
 of presidential electors would concur with the Congressional election.
 Otherwise, no special presidential election would be called. A specially-
 elected President was to serve only for the unexpired portion of the
 term.8 The committee report merely explained the provisions of the

 6 25 CONG. DIG. 87, 89 (March, 1946).
 7 9I CONG. REC. 6272, 6280 (I945).
 8 H.R. 3587, 79th Cong., ist sess. (1945). For text of bill without amendments see

 9I CONG. REC. 7023-7024 (1948).

 I949 ]1  453
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 measure and denied that it was unconstitutional without making a real
 attempt to deal with the constitutional problems.9

 The bill was given only the most perfunctory consideration. Impor-
 tant questions of policy and constitutionality were not seriously con-
 sidered. The consensus of Republican opinion seems to have been that,
 if the President must be a Democrat, they would prefer Rayburn;
 and Democratic opinion favored Martin if the President must be a
 Republican. The chief argument offered in favor of the bill was that
 it was more "democratic" to have the Speaker act as President because
 he is popularly elected in his district and again chosen by the House,
 which approximates the electoral colleges. Opponents of the bill argued
 that its enactment would be a legislative encroachment on the executive
 and would encourage the removal of the President.'?

 Representative John M. Robsion objected to the provision for a
 special election on the ground that it might cause instability in the execu-
 tive branch. It conceivably might mean three Presidents, the changing
 of forty-eight sets of election laws, an election, then a fourth President,
 all in 895 days. Even if the provision for a special election were consti-
 tutional, the gentleman from Kentucky thought it was bad policy."
 Vorys of Ohio, Eberharter of Pennsylvania, and Roe of Maryland all
 said that such a special election could not be called in their states in ninety
 days. The House, confronted with these objections, struck the special
 election provisions from the bill.'2 After a brief, two-hour discussion,
 the bill passed the House by a vote of 167 to 32 amid cheers for Sam
 Rayburn.3

 The Senate received the act with less enthusiasm. The measure was

 referred to the Committee on Privileges and Elections, from which it
 was never reported. Meanwhile James F. Byrnes was appointed Secre-
 tary of State. The Senate appeared to be satisfied with Byrnes as a
 prospective successor to Truman, and presidential succession was largely
 ignored until after the Congressional elections. House Democrats took
 a different view of the matter after November, 1946. The Republicans
 returned a majority to both houses of Congress, and the bill now indi-

 9 H. REP. 829, 79th Cong., 1st sess. (I945). The committee approved the bill by
 a vote of ten to nine. N.Y. TIMES, June 28, 1945, p. :2. None of the other bills and
 resolutions dealing with presidential succession was reported out of committee.

 10 9I CONG. REC. 7008-7028 (1945).
 11Id. 7020, 7024.
 12 Id. 7024-7028.
 13 Id. 7028. N.Y. TIMES, June 30, 1945, p. I:2.
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 cated Martin rather than Rayburn as its chief beneficiary. Senate Repub-
 licans, who had been indifferent to Truman's plan, became interested
 in the measure which with some amendment afforded an opportunity to
 place the President pro tempore of the Senate, Arthur Vandenberg, first
 in the line of succession. Truman was unmoved by the election returns,
 insisting that, if the plan were sound when a Democrat was the Speaker,
 it was equally sound when a Republican sat on the dais of the House.14

 Georgia's struggle over gubernatorial succession stimulated a further
 interest in presidential succession.'5 Truman in a letter to Senator Van-
 denberg again recommended Congressional action.16 After holding hear-
 ings, the Senate Committee on Rules and Administration reported the
 Wherry bill favorably.7 On June 27, 1947, over strong Democratic
 opposition, the Senate passed this bill which differed only in minor
 respects from the Sumners bill passed by the House in I945.18 After
 the most perfunctory debate, the House of Representatives concurred
 with the Senate by an overwhelming majority.19 The act was signed by
 the President and became the law on July 8.

 When the Senate was considering the measure, Senator Russell
 proposed an amendment which would have given the President pro
 tempore precedence over the Speaker in the line of succession, as provided
 in the act of 1792. The Russell amendment was rejected after Senator
 Vandenberg spoke against it.20 The committee reports and speeches in
 support of the Wherry bill followed the same line taken in the debate
 of the Sumners proposal in the Seventy-ninth Congress: The provisions
 of the bill were thoroughly explained; constitutional questions were
 largely ignored or dismissed; it was argued that having a popularly
 elected officer succeed would be more "democratic" than having an ap-
 pointed officer and that allowing the President, in effect, to designate his
 own successor by appointment of a Secretary of State was "undemocratic."

 14 Id. Nov. 13, 1946, p. 24:7.
 15 Id. Jan. 26, I947, ? 4, P. 10:3.
 8 93 CONG. REC. 786 (I947).
 17 S. REP. 80, 8oth Cong., ist sess. (I947). The report did nothing but briefly

 summarize the provisions of the bill. It made no mention of the constitutional problems.
 The committee vote was eight Republicans to five Democrats.

 18 93 CONG. REC. 7691-7713, 7766-7786 (I947). The Senate vote was forty-seven
 Republicans and three Democrats favoring the bill and thirty-five Democrats opposing it.

 19 Id. 8620-8635. The House vote was 365 to I , with ten Democrats and one
 Republican voting against the act. See also H. REP. 817, 8oth Cong., ist sess (I947).
 Chairman Michener said the Judiciary Committee voted twenty-six to one in favor of
 the bill.

 20 93 CONG. REC. 7781 (I947).
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 II

 PROVISIONS OF THE ACT OF 1947

 The Presidential Succession Act of 1947 embodies all of Truman's
 suggestions except the one for a special election of a President to complete
 the term.2" It provides that in case of the death, resignation, removal,
 inability, or failure to qualify of the President and Vice President, the
 Speaker of the House, upon resignation as Speaker and Representative
 in Congress, shall act as President. If there is no Speaker, or if he is
 disabled or fails to qualify, the President pro tempore of the Senate,
 upon resignation as President pro tempore and as a Senator, shall act
 as President. An individual who exercises presidential power under
 these circumstances is to serve for the residue of the current presidential
 term except in two cases. (I) When acting because of the failure of the
 President-elect or Vice President-elect to qualify, he serves only until
 one of them qualifies. (2) When a legislative officer acts as President
 because of the inability of the President or Vice President, he serves
 only until the removal of the disability. Under the statute a President
 pro tempore upon whom the presidential powers and duties devolve will
 not be displaced by the subsequent election of a new Speaker who is
 able to qualify.

 If there is no presiding legislative officer or if neither of them
 qualifies to act as President, the Secretary of State is to act in that capacity.
 The other Cabinet members are placed after the Secretary of State in
 the line of succession as provided in the act of I886.22 The law requires
 a succeeding cabinet officer to take the presidential oath, and the taking
 of this oath shall be held to constitute resignation from his cabinet
 office. His right to act as President under the statute continues only until
 a Speaker or President pro tempore is available and qualifies to
 supersede him. In case of the succession of a lower ranking cabinet
 officer, the removal of the inability of the higher ranking cabinet member
 or his ability and willingness to qualify will not terminate the presidential
 service of the succeeding cabinet officer. In all cases, the person must
 possess the constitutional qualifications as to age, residence, and citizen-

 21 6i Stat. L. 380 (947).
 22 The act of 1947 includes in the line of succession the three cabinet posts, agricul-

 ture, commerce, and labor, which were established after I886, and which consequently
 were not covered by the provisions of the earlier law. Under the National Security Act
 of 1947 [6I Stat. L. 495 at 509, ? 311 (I947)] the Secretary of Defense replaces the
 Secretary of War who, along with the Secretary of the Navy, is dropped from the list
 of successors.
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 ship. Cabinet officers whose appointments have not been consented to by
 the Senate or who are under impeachment at the time are ineligible to
 act as President.

 III

 CONSTITUTIONAL QUESTIONS RAISED BY THE ACT OF I947

 A. Are Speaker and President pro tempore "Officers"
 in Constitutional Sense?

 The constitutional objection most frequently raised against the new
 presidential succession law is that the presiding legislative officers are
 not officers in the constitutional sense and thus are not eligible for desig-
 nation. The Constitution empowers Congress to declare "what Officer"
 shall act as President in certain contingencies. The framers of the Con-
 stitution doubtless intended the term "Officer" to mean "Officer of the

 United States." The original motion offered by Edmund Randolph
 used this language, as did the draft sent to the Committee of Style. In
 the convention some opposed this phraseology on the ground that the
 legislature would be limited to making temporary appointments of
 "officers" of the United States. Madison reported that the objectors
 wished the Congress to be free to designate persons other than officers.
 In spite of this objection the motion was carried by a vote of six to four.23
 The Committee of Style, which had no authority to change substantive
 provisions but only to consolidate and clarify them as voted, deleted "of
 the United States" and the alteration went unnoticed.24

 When the First Congress considered legislation, there was objection
 to placing the presiding legislative officers in the line of succession on
 the ground that they were not "officers" within the meaning of the
 Constitution. Representatives White, Williamson, Sedgwick, Smith, and
 Carroll argued that designating the President pro tempore as successor
 to the President was directly repugnant to the Constitution. Only Rep-
 resentatives Livermore and Sherman took the opposite position. Gerry
 thought the succession was not confined to officers of the United States
 and said the term "officer" included state officers.25 The poorly reported
 debates do not show that any other constitutional question was discussed.
 When Benson moved to designate the Chief Justice, meaning John Jay,
 Madison, having Thomas Jefferson in mind, immediately suggested the
 Secretary of State. Vice President Adams, the presiding officer in the

 23 2 FARRAND, RECORDS OF THE FEDERAL CONVENTION OF 1787, 532, 535, 573
 (I937).

 24Id. 598-599.
 25 2 ANN. CONG., Ist Cong., I853-1855, 1863-1865 (1791).
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 Senate, reported that such a partisan spirit appeared between the sup-
 porters of the two rivals that the matter was dropped.26

 The bill, which became the act of 1792, originated in the Senate of
 the Second Congress. The Hamiltonian upper chamber had placed its
 own presiding officer first in the line of succession;27 but the House
 amended the act, substituting the Secretary of State for the President
 pro tempore of the Senate. There is no record of the Senate debates on
 the passage of this measure; 28 but it is clear that some members of the
 House doubted the constitutionality of designating legislative officers as
 successors to the President.29 Abraham Baldwin, Thomas Fitzsimons,
 James Madison, and Hugh Williamson, all of whom had been members
 of the Philadelphia Convention, voted for the motion to strike out the
 President pro tempore as the President's successor.30 All the Representa-
 tives who had been members of the Constitutional Convention voted

 against placing the Speaker of the House in the line of succession; 8 and
 all but Elbridge Gerry voted to put the Secretary of State in place of the

 26 6 WORKS OF JOHN ADAMS, Charles Francis Adams ed., 545-546 (I856). On
 this point in a letter to Thomas Dwight dated January 24, 179I, Fisher Ames wrote
 in part: "On a late debate on the bill to provide what officer shall act as President, when
 the two first offices shall be vacant, the ambition of Mr. Jefferson's friends was disclosed.
 They contended for him with zeal. That will have its share in the business of the session.
 All this is inter nos." I WORKS OF FISHER AMES, Seth Ames ed., 93 (I854).

 27 S. JOUR., ISt & 2d Cong., p. 41 (I79I).
 28 No record of Senate debates was kept at that time. The Library of Congress, the

 National Archives, and the Senate Library contain nothing concerning the Senate
 debates on the passage of the act of I792. The published papers of Senators in the Second
 Congress have been searched but no information on this subject was found. The unpub-
 lished papers of the following have also been searched, without reward: Richard Basset
 and George Reed (Historical Society of Delaware); Oliver Ellsworth and Roger Sherman
 (Connecticut Historical Society); William Few, James Gunn, and Abraham Baldwin
 (Georgia Historical Society and the Georgia Department of Archives and History);
 John Henry and Charles Carroll (Maryland Historical Society); Caleb Strong, George
 Cabot, and Elbridge Gerry (Massachusetts Historical Society); James Langdon, Paine
 Wingate, and Nicholas Gilman (New Hampshire Historical Society); Philemon Dick-
 inson and John Rutherford (New Jersey Historical Society); Benjamin Hawkins, Samuel
 Johnston, and Hugh Williamson (Southern Historical Collection, University of North
 Carolina); Pierce Butler and Ralph Izard (South Carolina Historical Society); Stephen
 R. Bradley and Moses Robinson (Vermont Historical Society and the Bennington
 Historical Museum).

 29 See the remarks of Jonathan Sturges of Connecticut and of Alexander White of
 Virginia, both Federalists, and of the anti-Federalist William B. Giles of Virginia.
 ANN. CONG., 2d Cong., 28i (179I).

 30 Id. 303. Elbridge Gerry and Nicholas Gilman were the only former members
 of the Constitutional Convention to vote for keeping the President pro tempore in the
 line of succession. Gerry was absent from the Convention on August 6, 1787, when the
 succession clause was discussed; and Gilman did not attend the Convention until July 23.

 31 Id. 303. They were Baldwin, Fitzsimons, Gerry, Madison, and Williamson.
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 President pro tempore as successor to the President.32 The Senate refused
 to concur in the House amendment, and the House agreed to the Senate
 version. Three who were formerly of the Federal Convention, Dayton,
 Fitzsimons, and Gerry, voted to concur in the Senate version while Bald-
 win, Gilman, Madison, and Williamson voted against concurrence.83
 After both houses passed the bill placing the President pro tempore and
 the Speaker in the line of succession, James Madison wrote Edmund
 Pendleton that the act was unconstitutional for several reasons, among
 which were:

 "I. It may be questioned whether these are officers in the
 Constitutional sense. 2. If officers, whether both could be introduced.
 3. As they are created by the Constitution, they would probably
 have been there designated if contemplated for such service, instead
 of being left to the Legislative selection."'3

 The committee reports and the speeches in support of the constitu-
 tionality of the plan, which ultimately became the Presidential Succession
 Act of 1947, depended heavily on the argument that legislative officers
 were placed in the line of succession by the Second Congress, whose
 views on the Constitution have long been regarded as authoritative.85
 In answer to this argument, opponents of the bill pointed out that an
 act of the First Congress was declared unconstitutional in Marbury v.
 Madison and that Madison and others who had been members of

 the Federal Convention considered the law of I792 unconstitutional.86
 Further, the first succession act resulted from Hamilton's antipathy for
 Jefferson, not from mature deliberation. This conclusion is supported by
 the testimony of Alexander Hamilton himself. In a letter to Colonel
 Carrington, he wrote:

 "'T is evident, beyond a question ... that Mr. Jefferson aims
 with ardent desire at the Presidential chair.... You know how much

 it was a point to establish the Secretary of State, as the officer who
 was to administer the government in defect of the President and
 Vice-President. Here, I acknowledge, though I took far less part
 than was supposed, I ran counter to Mr. Jefferson's wishes; but if

 82 Id. 402. They were Baldwin, Fitzsimons, Gilman, Madison, and Williamson.
 83 Id. 417-418.
 84 I LETTERS AND OTHER WRITINGS OF JAMES MADISON 549 (I865).
 35 See for example, Monroney and Sumners, 91 CONG. REC. 7012, 7022 (1945);

 and the opinion of acting Attorney General McGregor, H. REP. 817, 8oth Cong., Ist
 sess., pp. 2-4 (I947)-

 86 See for example, Hancock and Hatch, 91 CoNG. REC. 7014-7015, 8273 (I945);
 Hatch and Gwynne, 93 CONG. REC. 7766-7770, 8628-8629 (I947).
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 I had had no other reason for it, I had already experienced opposi-
 tion from him, which rendered it a measure of self-defence."87

 Fisher Ames, Massachusetts Federalist, confirms that the Secretary
 of State was not made successor to the President because of antipathy
 toward Jefferson. He reported with satisfaction to Thomas Dwight:

 "The Secretary of State is struck out of the bill for the future
 Presidency, in case of the two first offices becoming vacant. His
 friends seemed to think it important to hold him up as King of the
 Romans. The firmness of the Senate kept him out.""3

 William Rives, a partisan of Jefferson, agrees that the desire of Hamil-
 ton's followers to keep Jefferson from the presidential chair caused the
 President pro tempore of the Senate to be named instead of the Secretary
 of State. He said:

 "That this decision proceeded mainly, if not exclusively, from
 feelings of personal and political enmity to the gentleman who
 then filled the office of secretary of State, and the jealousy enter-
 tained of him by the friends and partisans of the secretary of the
 treasury, is rendered apparent by the surviving memorials of the
 time."89

 Again Rives wrote:

 ". .. The great zeal shown to prevent the secretary of State
 being declared in the line of succession to so remote and shadowy
 an inheritance, arose from its connection with another question of
 present interest and feeling. It was the pretension of the secretary
 of the treasury and his friends, that, in analogy to the position of the
 first lord of the treasury in the English cabinet, he ought to be
 considered prime minister and head of the cabinet here. A legisla-
 tive declaration that the secretary of State should succeed to the
 Presidency in the event of a double vacancy in the offices of both
 President and Vice-President, however improbable the actual oc-
 currence of such a contingency, would, it was thought, operate as
 a negative to this pretension."40

 87 8 WORKS OF ALEXANDER HAMILTON, Henry Cabot Lodge ed., 261 (I886).
 Dated May 26, 1792.

 38 I WORKS OF FISHER AMES 114 (I854).
 89 3 RIVES, HISTORY OF THE LIFE AND TIMES OF JAMES MADISON 223 (I868).

 Rives (1793-1868) was a political leader of the Jeffersonian tradition in Virginia and had
 studied law and politics under Jefferson for several years. Rives' volume here cited
 is based on much detailed study of documents and is done with sound scholarship.

 40 3 id. 224, note. Italics Rives'.
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 During the Congressional debates from 1881 to 18 6, all of the
 sagacious speeches questioned whether the presiding legislative officers
 were "officers" in the constitutional sense,41 and this doubt was one of
 the chief reasons for repealing the law of 1792. The Blount case is most
 frequently cited as authority for the doctrine that members of Congress
 are not "officers" within the meaning of the Constitution. In this case
 Senator Blount was impeached. Jared Ingersoll and A. J. Dallas, who
 represented the defendant, entered plea to jurisdiction on the grounds
 that Blount as a Senator was not an officer of the United States and hence

 was not liable to impeachment and that, even if Blount were an officer
 as a Senator, he was no longer an officer because the Senate had already
 expelled him. After four days of secret debate on the subject, the Senate
 by a vote of fourteen to eleven decided to dismiss the case. The Senate
 ascribed no reason for its decision; but it is generally accepted that the
 Senate ruled a member of Congress not to be an officer in the constitu-
 tional sense.42

 The Representatives who acted as prosecutors in the Blount case
 depended almost entirely on collateral aids for a definition of officer.
 They quoted from dictionaries, statutes and the like to show that these
 "authorities" use the term "officer" in a less strict sense. Those who have

 argued that a member of Congress is an officer of the United States and
 thus eligible for designation to act as President have used this same
 approach.43

 The definition of officer found in dictionaries and statutes cannot

 be accepted, however, because the Constitution establishes a distinction
 between an officer and a member of Congress,44 and it is a well established

 41 For example, Beck, Jones, Maxey, Garland, and Coke, 13 CONG. REC. 123-I26,
 I30, I37-I41 (I88I); Garland, Maxey, Lapham, and Sherman, 14 CONG. REC. 877,
 913-915, 92I, 957 (I883); Maxey, Morgan, and Eden, 17 CONG. REC. 215, 221-223
 (1885), id. 668 (I886). See also H. REP. 26, 49th Cong., Ist sess., pp. I-3 (I886).

 42 ANN. CONG., 5th Cong., 2244-24I5 (I799). An able battery of Congressmen
 including Robert Goodhue Harper of Maryland and James A. Bayard of Vermont pre-
 sented the case for the House. See especially the brief of Dallas, id. 2270-2278.

 4$ See the remarks of Edmunds and Jones, 14 CONG. REC. 690 (I882), id. 88o-88
 (1883); Call, Edmunds, and Rowell, 17 CONG. REC. 224, 251 (I885), id. 679 (1886);
 Monroney, Kefauver, Walter of Pennsylvania, Sumners, and White, 9I CONG. REC.
 70I3, 70I6-70I7, 7020, 7022, 7025 (I945). See also the opinion of acting Attorney
 General McGregor reprinted in H. REP. 817, 8oth Cong., ist sess., p. 4 (1947).

 44 Art. II, ? I: ". . . no Senator or Representative, or Person holding an Office of
 Trust or Profit under the United States, shall be appointed an Elector."

 Art. II, ? 2: ". . . [The President] shall appoint Ambassadors, other public Minis-
 ters and Consuls, Judges of the supreme Court, and all other Officers of the United
 States, whose Appointments are not herein otherwise provided for, and which shall be
 established by Law: but the Congress may by Law vest the Appointment of such inferior
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 rule of constitutional interpretation that intrinsic aids are to be used
 in preference to extrinsic aids.45 This distinction has been recognized by
 all three branches of the government.46

 The courts have been especially careful not to enlarge the meaning
 of the term officer as used in the Constitution. They have defined an
 officer of the United States as a person appointed by the President and
 the Senate, by the President alone, by the courts, or by a department
 head, and commissioned by the President.47 The courts have not departed
 from this rule, yet they have recognized that the word officer may have
 a less restricted meaning in certain statutes. In such cases the courts have
 been careful to distinguish the constitutional from the statutory use of
 the term and in each case have restricted their interpretation to the case
 at bar. The question was raised in Lamar v. United States, and the ruling
 in this case is frequently cited in support of the contention that a member
 of Congress is an officer of the United States. In the Lamar case, the
 Court actually held that members of Congress are officers of the United
 States within the meaning of section 32 of the criminal code. Justice
 Holmes, speaking for the Court in the first Lamar case, and Justice
 White, speaking for the majority in the second, were careful to distin-
 guish this decision from earlier ones which had held that members of
 Congress were not officers in the constitutional sense.48

 Officers, as they think proper, in the President alone, in the Courts of Law, or in the
 Heads of the Departments."

 Art. II, ? 4: "The President, Vice President and all civil Officers of the United
 States, shall be removed from Office on Impeachment for, and Conviction .. ."

 Amend. XIV, ? 3: "No person shall be a Senator or Representative in Congress
 . . or hold any office, civil or military, under the United States .. ." (Italics the
 author's.)

 45 McPherson v. Blacker, 146 U.S. I at 27, 13 S.Ct. 3 (1892).
 46 See the opinion of Attorney General Brewster, holding that members of Congress

 may be "officers of the Government" within the meaning of a certain statute but are not
 "officers of the United States" in the constitutional sense. 17 OP. ATTY. GEN. 419
 (I882). Congress decided that the law forbidding officers of the United States to solicit
 or receive contributions for political purposes did not apply to members of Congress.
 51 CONG. REC. 8831 (I9I4). See also the arguments of Saulsbury and Bayard, CONG.
 GLOBE, 38th Cong., ist sess., 320-331, A3I-A37 (1864). The question here was
 whether or not Senator Bayard was an officer within the meaning of the test oath law, but
 the question was argued as to whether or not he was an officer in the constitutional sense.

 47 United States v. Germaine, 99 U.S. 508 (I879); United States v. Mouat,
 124 U.S. 303, 8 S.Ct. 505 (i888); United States v. Smith, 124 U.S. 525, 8 S.Ct.
 595 (I888); Burton v. United States, 202 U.S. 344, 26 S.Ct. 688 (I906); Totus v.
 United States, (D.C. D.C. I941) 39 F. Supp. 7.

 48 Lamar v. United States, 240 U.S. 60, 36 S.Ct. 255, 241 U.S. 103, 36 S.Ct.
 535 (I916). For an explanation of the Lamar cases, see United States v. Gradwell,
 (D.C. R.I. I916) 234 F. 446. See also United States v. Hartwell, 6 Wall. (73 U.S.) 385
 (1867); United States v. Hendee, 124 U.S. 309, 8 S.Ct. 507 (I888). In spite of the
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 Whether or not a member of Congress is an "officer of the United
 States" within the meaning of the Constitution, however, is not the
 question involved in succession legislation. A distinction may be made
 between the rank and file members and the presiding officers. Repre-
 sentative Peters argued in I886 that the Speaker and President pro
 tempore may be officers in the constitutional sense even though Senators
 and Representatives are not.49 The succession acts of 1792 and I947
 name the successors as the presiding officers not as members of Congress.
 Thus the real question is whether or not these are "officers of the United
 States." Employing intrinsic aids, the question would have to be answered
 in the negative. The Constitution distinguishes between the President
 pro tempore and an officer by saying, "the Senate shall chuse their other
 Officers, and also a President pro tempore."50 Confronted with this
 language, some have argued that the Speaker is an officer even though
 the President pro tempore is not. They contend that the Constitution
 itself refers to the Speaker as an officer by declaring, "the House of
 Representatives shall chuse their Speaker and other Officers." The ante-
 cedent of "their" is clearly "House of Representatives" and not "United
 States."51 Thus, the Constitution does not even recognize the President
 pro tempore as an officer of the Senate and recognizes the Speaker only
 as an officer of the House, not as an officer of the United States.

 Other sections of the Constitution support this interpretation. Article
 II, section 3, declares that the President "shall Commission all the
 Officers of the United States"; but the only commission the Speaker or
 President pro tempore has is the commission issued by the governor of
 his state. Furthermore, the Constitution forbids an officer to be a member
 of Congress, but the President pro tempore is always a Senator and the
 Speaker is a Representative.52 The only possible conclusion is that the
 Constitution does not contemplate the presiding legislative officers as
 officers of the United States.

 carefully limited ruling of the Court in the Lamar cases, John W. Davis, who was the
 Solicitor General in 19 6, recently said: "While the Lamar case deals with the statute and
 not with the Constitution itself, I think it stands for the doctrine that 'members of
 Congress are officers.' I don't accept the contrary view that that term is applicable only
 to those who hold office by reason of appointment rather than election." N.Y. TIMES,
 July 17, 1945, p. 12:5.

 49 17 CONG. REC. 671 (I886).
 50 Art. I, ? 3. (Italics the author's.)

 51 Art. I, ? 2. (Italics the author's.)

 52 Art I, ? 6. (Italics the author's.) Of course the Constitution does not require that
 these legislative officers be members of their respective houses; but in practice they always
 are.

 463 1949 ]

 

128



 MICHIGAN LAW REVIEW

 This interpretation is supported by all the commentators. Not one
 of them defines "officer of the United States" in such a way as to include
 members of Congress or the presiding officer of either house.53 Since
 neither members of Congress nor the presiding legislative officers are
 "officers of the United States" in the constitutional sense, they are in-
 eligible for designation to act as President. But even if they were consti-
 tutionally eligible, the Succession Act of I947 is an evasion of the intent
 of the Constitution. The Federal Convention originally made the Presi-
 dent of the Senate, who was elected by the Senate, the President's first
 successor. After the theory of separation of powers was introduced and
 provision made for the independent election of the President, objection
 was made that a legislative officer should not be allowed to succeed to the
 executive powers. Such an arrangement, it was argued, was repugnant to
 the independence of the two branches. To meet this objection, an inde-
 pendently elected Vice President was provided and made the President's
 first successor.54

 B. May "Officer" Exercise Presidential Powers but Resign Office?

 A second constitutional objection to the Succession Act of I947 is
 that the person on whom presidential powers devolve must continue to
 hold the office to which these powers and duties are annexed while the
 statute requires him to resign his office. Before I945, there was almost
 universal agreement that Congress is given power merely to annex
 presidential power to an office, not to designate what officer shall become

 58 SERGEANT, CONSTITUTIONAL LAW 363-364 (I822); RAWLE, A VIEW OF THE
 CONSTITUTION 203 (I825); 2 STORY, COMMENTARIES ON THE CONSTITUTION OF THE
 UNITED STATES 257-260 (I833); POMROY, INTRODUCTION TO THE CONSTITUTIONAL
 LAW OF THE UNITED STATES 481-482 (1870); I FOSTER, COMMENTARIES ON THE
 CONSTITUTION 566-573 (I895); BLACK, HANDBOOK OF AMERICAN CONSTITUTIONAL
 LAW 112 (I895); I TUCKER, THE CONSTITUTION OF THE UNITED STATES 412-4I4
 (1899), and 2 id. 713; 2 WATSON, THE CONSTITUTION OF THE UNITED STATES 972,
 1032 (I9IO); BURDICK, THE LAW OF THE AMERICAN CONSTITUTION 86-87 (I922);
 3 WILLOUGHBY, THE CONSTITUTIONAL LAW OF THE UNITED STATES, 2d ed., I448,
 1466, I505 (1929). Kent, Cooley and Hare did not treat this subject in their commen-
 taries on the Constitution. See also Henry Davis, "Inability of the President," S. Doc.
 308, 65th Cong., 3d sess., p. II (I919); Fulton, "Presidential Inability," 24 ALBANY
 L.J. 286 at 288 (I88I); Hamlin, "The Presidential Succession Act of i886," I8 HARV.
 L. REV. 182 at I86-I90 (1905).

 64 2 FARRAND, RECORDS OF THE FEDERAL CONVENTION OF I787, I86, 427, 496-
 502, 5II-5I6, 52I-529, 535-538, 572-575, 659 (I937); 3 id. 394. The Presidential
 Succession Act of 1947 is clearly constitutional in its application to the case of a President-
 elect because the Twentieth Amendment empowers Congress to declare what person
 [not what officer] shall act as President in certain contingencies.
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 the President.55 Neither the earlier laws nor any proposals which were
 seriously considered before 1945 provided for the resignation of the
 acting President from the office which entitled him to act as such. Con-
 cerning the first succession act Madison wrote:

 "Either they [the designated legislative officers] will retain
 their Legislative stations, and then incompatible functions will be
 blended; or the incompatability will supersede those stations, and
 then those being the substratum of the adventitious functions, these
 must fail also. The Constitution says, Congress may declare what
 officers, &c., which seems to make it not an appointment or a trans-
 lation, but an annexation of one office or trust to another office."56

 Madison's argument was repeated among the objections raised to
 this law when the Presidential Succession Act of 1886 was being consid-
 ered. Various members of Congress pointed out that under the law of
 1792 the acting President, as a member of the Senate, passed on his own
 nominations and treaties, that the Senate could oust an acting President
 by electing a new presiding officer, and that the President pro tempore
 of the Senate could not continue to act as President after the expiration
 of his term as Senator. Such objections are without merit unless based
 on the assumption that the President pro tempore must retain his legis-
 lative office while acting as President of the United States. Many mem-
 bers of the Forty-seventh, Forty-eighth, and Forty-ninth Congresses
 expressly stated that these objections could not be met by resignation
 from the post of President pro tempore because his right to act as
 President depended on his incumbency of the legislative office. This
 seems to have been one of the compelling reasons for enacting the law of
 I886. It was felt that the Under Secretary of State could relieve the
 Secretary of State of his departmental duties while the latter acted as
 President, but that a legislative officer could have no such relief from his

 legislative duties.65 This interpretation of the Constitution was clearly

 65 The one exception was Egbert Benson who said that he supposed that whenever
 the designated officer was acting as President, he would resign his other office. 2 ANN.
 CONG., Ist. Cong., I866 (1791).

 56 I LETTERS AND OTHER WRITINGS OF JAMES MADISON 549 (I865).
 57 See for example, the opinion of D. F. Murphy, Maxey, and Hoar, 13 CONG.

 REC. I26, 130 (I88I) id., 4975 (I882), respectively. Senator Hoar, author of the
 act of 1886 and recognized authority on presidential succession, spoke as follows: "It
 is not a person holding an office at the time succeeding to the Presidency, but it is an
 officer continuing in that office who is to perform as an annex or incident merely to
 another office the great duties of the Presidency itself. The moment he lays down or
 becomes incapable to perform the duties of the principle office to which the Presidency is
 annexed, that moment he must lay down or be incapable of performing the duties of the
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 summarized by Henry L. Dawes of Massachusetts in the following
 language:

 "Everybody agrees that this devolution of power upon this
 official is not upon the person but upon him ex officio. . . . He can
 not, therefore, abandon the office which he held, by virtue of which
 the statute clothes him temporarily with the exercise of the execu-
 tive authority, because thereby he ousts himself from the position
 in which he can exercise that executive authority."58

 Tucker is the only constitutional commentator who mentions this
 subject. He says that in case of succession beyond the Vice President,
 the office of President does not devolve on the officer designated by the
 Congress, but virtute officii the officer "acts as President," and that the
 presidential office is vacant, but its functions are performed by the officer
 designated by law. He holds that the officer can no longer act as President
 if he ceases to be such "officer," because incumbency of the office is his
 title to act as President.59

 In 1945, a new interpretation of the succession clause was advanced.
 Previously the presidential status of such an officer was denied as part
 of the argument supporting the contention that the Vice President be-
 comes President when the powers and duties of the President devolve
 upon him.60 After the acceptance of seven Vice Presidents as becoming
 President upon the death of the latter, however, it was an easy step in
 1945 to argue that anyone who acts as President thereby becomes the
 incumbent of the office. President Truman's proposal and the bills
 introduced to carry out his plan were based on the principle that the

 Presidency itself ...." 14 CONG. REC. 689 (1882). See also the remarks of Morgan
 and Sherman, 14 CONG. REC. 883-886, 957 (1883); of Hoar, Morgan, Seney, and
 Dibble, I7 CONG. REC. I8o-I82, 223 (I885), id. 675, 684 (i886). This point was
 emphasized by the House committee reporting the bill which finally became the Succes-
 sion Act of I886. H. REP. 26, 49th Cong., Ist sess., pp. 2-4 (I886). See also Rogers,
 "Presidential Inability," 2 REVIEW 481 (1920).

 58 14 CONG. REC. 955 (I883).
 59 2 TUCKER, THE CONSTITUTION OF THE UNITED STATES 713-714 (1899).
 60 Examination of the records of the Constitutional Convention shows that the

 framers of the Constitution did not intend either the Vice President or the officer desig-
 nated by Congress to become President by succession. Rather, he was to keep his original
 office and merely act as President. Beginning in I841, there have been two schools of
 thought on the subject. One adopts the position of the framers of the Constitution,
 and the other argues that the Vice President actually becomes the President when the
 powers and duties of the latter devolve upon him. Before 1945, both schools agreed that
 the officer designated by Congress would not become the President by succession but
 would merely act in that capacity ex officio. See SILVA, PRESIDENTIAL SUCCESSION, 6-I31
 (University of Michigan, I948).
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 designated officer would not merely assume presidential powers ex officio,
 but would become the President; and, therefore, his retention of the
 office by virtue of which the presidential powers devolved upon him was
 irrelevant.

 Arguments offered in the Seventy-ninth Congress in support of the
 plan were generally confusing on this question.6l The report of the
 House committee assumed that the officer would hold the presidential
 office and argued, therefore, that he would have to resign his legislative
 post because the Constitution denied membership in Congress to an
 officer of the United States.62 In the Eightieth Congress, Senator Wherry,
 author of the Presidential Succession Act of 1947, unequivocally stated
 that he thought the "officer" would not have to continue to hold his
 qualifying office because he would become the President of the United
 States.63 This interpretation of the constitutional clause is the one on
 which the new succession law is based. The statute provides that the
 legislative officers must resign their Congressional posts and that the
 taking of the presidential oath by a cabinet officer shall be held to con-
 stitute his resignation from the office, by virtue of the holding of which
 he qualifies to act as President.64

 Since there are no federal rulings on this point, one must look to the
 decisions of state courts. In some of the states the courts have held that

 the succeeding officer becomes the governor by force of the functions
 devolved upon him. In these states there is no need for the successor to

 61 For example, the following colloquies took place in the House of Representatives:
 Taber: "The Constitution provides that whoever might be selected for succession

 must be an officer. This bill provides that the Speaker cannot become President or Acting
 President without first resigning as Speaker."

 Sumners: "Yes."
 Taber: "Then he would not be an officer."
 Sumners: "I believe he would."

 Taber: "He would cease to be an officer when he resigns."
 Sumners: "The thing will be simultaneous. I think that is in conformance with our

 general philosophy." 9I CONG. REC. 7023 (I945). The implication of Sumners' position
 seems to be that the Speaker would become the President, but not five minutes before
 he admitted that the Speaker would not become the President. Id. 7022. See also argu-
 ments of Taber and Judd, id. 7026-7027, and the arguments of Hancock and Hatch,
 id. 7015, 8273-8274. Professor Edward S. Corwin also took the position that the
 "officer" would have to keep his original office, a thing that would be especially objec-
 tionable, he thought, in case of the Speaker. U.S. NEWS 36 (July 13, I945).

 62 H. REP. 829, 79th Cong., Ist sess., p. 4 (1945). This in itself is, of course, a
 denial that the Speaker is an officer of the United States.

 68 93 CONG. REC. 777I-7772 (I947). See also S. HEARINGS ON S. CON. RES. I,
 S. 139, S. 536, S. 564, 8oth Cong., 1st sess., pp. 41, 43.

 64 6i Stat. L. 380, ?? a(I), b, and d(3) (I947).
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 continue to hold the office by virtue of which he qualified to become
 Governor.65 In fact, continuance in his former office would probably be
 incompatible with holding the gubernatorial office. In other states where
 the courts do not recognize the successor as becoming governor, it has
 been held that resignation from the office to which the gubernatorial
 powers are appendant prevents the person from exercising gubernatorial
 power.6 Both rulings are logical; they are merely based on different
 views of the status of the successor. The same logic should bind the law
 of presidential succession; but the act of 1947 is based on two irrecon-
 cilable premises. It recognizes the designated officer as becoming Presi-
 dent by providing for his resignation from his legislative or cabinet post
 while at the same time it denies that he is the President by not giving
 him the tenure guaranteed to a President.

 There are two conceivable ways of limiting the succeeding officer's
 tenure as acting President. The first is to restrict his right to act as Presi-
 dent to the time when some other official qualifies. If the designated officer
 actually becomes the President, he has a term of four years under the

 65 See for example, Chadwick v. Earhart, 11 Ore. 389, 4 P. I 8o (1884), in which
 it was held that the acting governor was to perform the gubernatorial duties for the
 remainder of the term and not only so long as he continued to be the Secretary of State.
 State v. Olcott, 94 Ore. 633, I87 P. 286 (1920), in which it was held that the
 Secretary of State actually became the Governor for the remainder of the Governor's
 term even though his term as Secretary of State expired before such date.

 66 Futrell v. Oldham, I07 Ark. 386, I55 S.W. 502 (I913), in which it was held
 that the Constitution devolved gubernatorial duties upon whomever holds the Presidency
 of the Senate, and a change in the Presidency of the Senate works a change in the per-
 formance of the duties of the Governor; when a new President of the Senate is chosen,
 he takes over the gubernatorial functions. See the brief of the appellant setting forth the
 position adopted by the court. People ex rel Parks v. Cornforth, 34 Colo. I07, 81 P. 871
 (I905), in which the court ruled that the powers and duties of the Lieutenant Governor
 devolve upon whomever is the President pro tempore of the Senate, and the right to
 exercise these powers passes to a newly-elected President pro tempore. Clifford v. Heller,
 63 N.J.L. I05, 42 A. 155 (I899), in which the court ruled that the President of the
 Senate upon whom the gubernatorial functions devolved forfeited his right to act as
 Governor by resigning his senatorial office and thereby ceasing to be President of the
 Senate. See also the dictum of Justice Mitchell: "If an office be appendant ... to another
 office, the determination of the first office will determine the second." Robertson v.
 State ex rel. Smith, I09 Ind. 79 at I I, IO N.E. 582, 643 (1887).

 The courts of Montana, Nevada, New York, and Washington have refused to
 recognize that the office of Lieutenant Governor becomes vacant when the powers and
 duties of the gubernatorial office devolve upon him, pointing out that he remains
 Lieutenant Governor entrusted with the powers and duties of the higher office. State
 ex. rel. Lamey v. Mitchell, 97 Mont. 252, 34 P. (2d) 369 ( 934); State ex. rel. Hardin
 v. Sadler, 23 Nev. 356, 47 P. 450 (1897); Ward v. Curran, 266 App. Div. 524, 44
 N.Y.S. (2d) 240 (I943); Washington ex. rel. Murphy v. McBride, 29 Wash. 335,
 70 P. 25 (I902).
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 Constitution and can be removed only by a two-thirds vote of the Senate
 upon impeachment by the House of Representatives. His tenure cannot
 be merely the remainder of the term or, in the case of a cabinet officer,
 only until a Speaker or President pro tempore qualifies to displace him
 as provided in the act of I947.67 If the designated officer does not actually
 become the President, perhaps Congress may by law restrict his presi-
 dential service to a period of less than four years. Although the officer
 would not become the President, but would only act as such, this provi-
 sion of the law is of doubtful constitutionality. During the debates on
 presidential succession in 1883, Senator Edmunds of Vermont suggested
 a provision allowing the Secretary of State to act if there were no
 President pro tempore or Speaker but requiring him to surrender the
 presidential powers to the President pro tempore or Speaker as soon as
 one of these legislative officers was chosen. Senator Hoar, author of the
 Presidential Succession Act of 1886, answered by saying that he did not
 believe Congress had the power to designate several successors, each of
 whom will serve until some other officer qualifies. He pointed out that
 Congress is given power to designate an officer to act until the disability
 of the President or Vice President is removed or a President elected, but
 not until another officer qualifies.68

 The second conceivable way of limiting the tenure of the acting
 President is by providing for a special presidential election when the
 Presidency and Vice Presidency are both vacant. The question of tenure
 is unavoidably raised in any consideration of the power of Congress to
 provide for such election. If the designated officer does not become the
 President, he cannot claim presidential tenure, and perhaps Congress
 has power to provide for the election of a President to replace him. This
 presented a problem at the time the new succession law was passed. The
 original Truman plan called for a special election in certain cases, but
 the proposal was not incorporated in the act of 1947, because there was
 doubt as to the power of Congress to enact such a provision.9 Under the

 67 6I Stat. L. 380, ? d(2) (i947). See also H.R. 3587, 79th Cong., Ist sess. (1945),
 and the House committee report thereon, H. REP. 829, 79th Cong., 1st sess., pp. 2-3
 (I945).

 68 14 CONG. REC. 880 (1883). In the Forty-ninth Congress Hoar explained that
 if there was no Secretary of State when the presidential vacancy occurred, the Secretary
 of the Treasury would act as President and, when he appointed a Secretary of State, the
 new Secretary of State would not displace him as acting President. "You never go back
 up the ladder after you have gone down a round." 17 CONG. REC. 220 ( 885). See also,
 id. 677 (I886).

 69 The original Sumners bill contained special election provisions and the report of
 the House committee thereon ruled in favor of Congressional power to enact the provisions.
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 present law the officer upon whom presidential power devolves is to act
 as President for the remainder of the term during which the vacancy
 occurs with such exceptions as mentioned above.T7

 The Constitution states that the officer designated by Congress shall
 act as President until a President shall be elected. The Constitution does

 not say whether the President is to be elected at the next quadrennial
 election or at a special election. Although Congress is not expressly given
 power to provide for a special election, the framers of the Constitution
 doubtless intended that special presidential elections would be called.
 The original clause, introduced by Edmund Randolph, stated that the
 designated officer should act as President "until the time of electing a
 President shall arrive." James Madison objected to this phraseology
 because it would prevent the filling of a vacancy by special election and
 moved to substitute the adverbial clause found in the Constitution today,
 "until ... a President shall be elected." Although some objected that
 there would be difficulty in calling an election other than at fixed times
 because of the process established for the choice of a President, Madison's
 motion was adopted.7' In the Virginia Ratifying Convention, Mason
 objected that in case of vacancy in the first two executive offices, there was
 no provision for the speedy election of another President. Madison
 answered, "When the President and Vice President die, the election of
 another President will immediately take place. ... .2

 It seems clear that Madison's amendment was adopted to permit the
 filling of vacancies by special election, but constitutional authorities have
 been divided on the question of the power of Congress to provide for
 such elections. In 1833, Justice Story suggested that Congress might lack
 this power and thought the question could best be resolved by a consti-
 tutional amendment.73 Burgess questioned the constitutionality of a

 H. REP. 829, 79th Cong., Ist sess., p. 4 (I945). Representative Sumners argued in
 favor of the constitutionality of these provisions on the basis of the "general philosophy
 of the system we are operating under, which contemplates that it would be better to have
 somebody elected by the people act as President than an appointed person." 91 CONG.
 REC. 7023 (I945). Eventually the controversial election provision was stricken from
 the bill on grounds of both constitutionality and policy. Id. 7018-7028. The Wherry
 bill, which ultimately became the law, did not contain these provisions because Senator
 Wherry thought Congress lacked this power. 93 CONG. REC. 7784 (I945).

 70 6I Stat. L. 380, ?? c, d(z) (1947).
 71 FARRAND, RECORDS OF THE FEDERAL CONVENTION OF I787, 535 (1937).
 72 3 ELLIOTT, THE DEBATES IN THE SEVERAL STATES, 2d ed., 487-488 (i866).
 78 3 STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 336-

 337 (I833). Story also believed a President could not be chosen under the statute unless
 a Vice President was chosen also, because the Constitution requires that these two things
 be done together.

 [ Vol. 47 470

135



 PRESIDENTIAL SUCCESSION ACT

 special election on the ground that March 4 (now January 20) of every
 fourth year is by implication made the beginning of every presidential
 term.74 Willoughby did not think mere removal of an obstacle to the
 holding of such an election by striking out the provision that the acting
 President shall serve "until the time of electing a President shall arrive"
 could be held in itself as conferring the power in question upon Con-
 gress.75 On the other hand, Rawle and Burdick explain statutory provi-
 sions for such special election without questioning the power of Congress
 to enact the necessary provisions.76

 Construction given to the succession clause by early Congresses
 favors Congressional power to provide for a special election in case both
 the Presidency and Vice Presidency are vacant. The act of 1792 contained
 special election provisions, and nobody at the time seriously questioned
 the power of Congress to enact them.77 While partisanship resolved the
 question as to whether or not the presiding officers of the two houses
 were eligible to act as President, the Hamilton-Jefferson controversy
 played no part in the decision favoring Congressional power to call a
 special election. In I 856 when the Senate Committee on the Judiciary was
 commissioned to study the constitutionality and adequacy of the act of
 1792, the committee held the provisions for a special election to be
 constitutional, pointing out that the status and tenure of the officer acting
 as President were not such as to prevent Congress from providing for

 74 2 BURGESS, POLITICAL SCIENCE AND COMPARATIVE CONSTITUTIONAL LAW 241
 (I891). In 1934 the highest court of Montana accepted this position, ruling that no
 special election could be held because the term provided for in the state constitution was
 four years and applies to the office, not to the person. The state constitution [Art. VII,
 ? 14], however, provided that the successor was to act as governor "for the residue of the
 term, or until the disability shall cease." State ex rel. Lamey v. Mitchell, 97 Mont. 252,
 34 P. (2d) 369 (1934).

 75 3 WILLOUGHBY, THE CONSTITUTIONAL LAW OF THE UNITED STATES, 2d ed.,
 1468 (I929). In support of Willoughby's thesis it may be pointed out that the Conven-
 tion deleted the provision giving Congress the legal tender power [2 FARRAND, RECORDS
 OF THE FEDERAL CONVENTION OF 1787, 310 (1937) ], but the Supreme Court upheld
 this power in the Legal Tender Cases, I2 Wall. (79 U.S.) 457, (1871); See also the
 opinion of Charles Warren, 91 CONG. REC. A3639-A364I (I945).

 76 RAWLE, A VIEW OF THE CONSTITUTION 49-50; BURDICK, THE LAW AND THE
 AMERICAN CONSTITUTION 60-61 (1922). See also Hamlin, "The Presidential Succession
 Act of I886," I8 HARV. L. REV. 182 at 182-195 (I905). The Supreme Court of
 Wyoming took the position that in the absence of a constitutional provision for filling
 a vacancy in the office of governor, it was within the power of the legislature to do so by
 law. In re Moore, 4 Wyo. 98, 31 P. 980 (I893).

 77 In the First Congress, Smith of South Carolina, however, expressed the opinion
 that the Constitution forbids a special presidential election. 2 ANN. CONG., Ist Cong.
 I854 (1791).
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 a special election to select a President.78 For seventy-five years the con-
 stitutionality of this provision of the law went almost unchallenged.
 But in 1867, the House Committee on the Judiciary was unanimously of
 the opinion that Congress had no power to fill a vacancy in the Presidency
 by special election.79

 In the five years from 1881 to 1886, when the whole succession
 problem was discussed, opinion was sharply divided on this question.
 One objection raised was the possible separation of presidential and
 congressional elections and the resulting political confusion which would
 accompany the multiplication of elections.80 The initial Hoar bill pro-
 vided that the designated officer was to act as President until the end of
 the term during which the vacancy occurred.81 The bill was amended to
 meet the opposition of those who wished to retain the provisions for a
 special election as under the act of 1792. The amendments proposed that
 the acting President serve only until the disability of the President or
 Vice President was removed "or a President elected,"82 and that the
 acting Chief Executive call a special session of Congress if that body
 were not in session or due to convene within twenty days.83

 The effect of these amendments is by no means clear. When the
 amendments were adopted, Senator Hoar said that Congress, when
 convened, was free to decide whether to call an election or not. Sherman
 thought Congress would not have this power under the amended bill.

 78 S. Rep. 260, 34th Cong., ist sess., pp. 5-6 (1856).
 79 CONG. GLOBE, 39th Cong., 2d sess., 691 (I867).
 80 See for example, the remarks of Beck and Hoar, 13 CONG. REC. 123 (1881),

 id. 4975 (I882); of Hoar, Garland, and Beck, 14 CONG. REC. 689-690 (i882), id.,
 878-879, 954, o008-oo09 (1883); of Maxey, Morgan, Evarts, and Eden, 17 CONG.
 REC. 216, 224, 248-249 (1885), id. 669 (1886). See also H. REP. 26, 49th Cong.,
 1st sess., p. 5 (1886). For an exposition of the opposite thesis, see the remarks of Morgan,
 Blair, Sherman, and Ingalls, I4 CONG. REC. 691 (1882), id. 884, 886-887, 957, 960-
 96I (1883). See also the general discussion, id. 0oII-I0I4; and the remarks of Peters
 and Adams, 17 CONG. REC. 670-67I, 678 (I886).

 81 S. 2035, 47th Cong., for text see I 3 CONG. REC. 4975 ( 882).
 82 14 CONG. REC. 1005-1014 (1883).
 88 When Ingalls offered the amendment, Senators Garland and Lapham protested

 that it was unconstitutional to try to direct the acting President when to call Congress,
 for this is a power left to presidential discretion under the Constitution. Id. 1009.
 Edmunds of Vermont suggested that some legislative officer, such as the clerk of the Senate,
 should be given power to convene Congress in case of vacancy when there was no Presi-
 dent pro tempore of the Senate or Speaker of the House. The purpose was to allow each
 house an opportunity to choose a presiding officer. Hoar answered that only the President
 [or one on whom presidential power had devolved] could convene Congress. Id. 88o.
 Senators Blair and Jones thought Congress could convene under its own power without
 a call from the acting President. Id. 958, ioo6 (1883).
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 The debates do not indicate that agreement was reached.84 Later, Sena-
 tor Hoar said that under his bill the acting President was to complete
 the term.85 The House which passed the act of 18 86 seems to have under-
 stood that the designated officer was to complete the unexpired portion
 of the term unless he were only acting ad interim because of a temporary
 inability on the part of the President or Vice President.86 An amendment
 to restore the special election provisions of the first succession law was
 defeated in the House.87 In spite of this evidence that a special election
 was not contemplated under the law of 1 886, it must be remembered that
 the bill was amended to pacify those who wished to retain the provisions
 for a special election.

 The commentators have not agreed on whether a special election
 could be called under the law or not. Tucker said, if the disability of
 the President or Vice President were temporary, the prior-entitled indi-
 vidual was to be restored to his presidential powers, but, if it were a case
 of vacancy or permanent inability, an election was to be called.88 Cooley,
 Black, and Watson, on the other hand, said the acting President was to
 serve until the disability of the President or Vice President was removed
 or a President was elected at the next quadrennial election.89

 The act of 1886 did nothing to resolve the question of Congressional
 power to call a special election. Instead of providing that the acting
 President serve until a President was elected at the next quadrennial
 election or until a President was chosen by special election, the law
 adopted the vague language of the Constitution, "until a President shall
 be elected." The result of this uncertainty was probably to place the
 tenure of the acting President in the hands of Congress. If Congress were
 satisfied with the acting President, probably no special election would be
 ordered; but, if he faced a hostile Congress, such an election might be
 called.90 Whatever criticisms may be made of the Presidential Succes-
 sion Act of 1947, it has the merit of removing the uncertainty as to the
 tenure of the acting President.

 84 Id. ioI.
 85 17 CONG. REC. I80 (I885).
 86 Id. 665 (1886); H. REP. 26, 49th Cong., ISt sess., p. 4 (i886).
 87 I7 CONG. REC. 678-679, 693 (i886).
 88 2 TUCKER, THE CONSTITUTION OF THE UNITED STATES 714 (I899).
 89 COOLEY, PRINCIPLES OF CONSTITUTIONAL LAW, 3d ed. by McLaughlin, 52,

 note 5 (I898); BLACK, HANDBOOK OF AMERICAN CONSTITUTIONAL LAW 90 (I895);
 I WATSON, THE CONSTITUTION OF THE UNITED STATES 900-902 (I9I0).

 90 For a criticism of this aspect of the act of i886, see Hamlin, "The Presidential
 Succession Act of i886," i8 HARV. L. REV. 182 at 188-193 (1905); and 3 WIL-
 LOUGHBY, THE CONSTITUTIONAL LAW OF THE UNITED STATES, 2d ed., 1469 (I929).
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 Constitutional authorities are by no means agreed on Congressional
 power to provide for a special presidential election when the Presidency
 and Vice Presidency are both vacant, but the preponderance of evidence
 supports the power. The proceedings in the Philadelphia Convention
 and in the Virginia Ratifying Convention, early interpretation of the
 succession clause, and the opinion of a number of careful students of the
 Constitution seems to support this power. If one accepts this position,
 logic compels him to go a step further and hold that the officer designated
 to act as President does not become the President. The power to call the
 election precludes his claim to the tenure guaranteed by the Constitution
 to a de jure President. Since there has never been a case of succession
 beyond the Vice President, no conflicting usage has been established. To
 say that Congress has the power to provide for a special election is not to
 say that the exercise of this power is mandatory. Like the other powers
 of Congress, it is permissive. When the act of 1792 was passed, Congress
 saw fit to enact special election provisions. When the acts of 1886 and
 1947 were passed, Congress did not see fit to do so.

 Having accepted the power of Congress to provide for a special
 presidential election in case of vacancy in both the Presidency and Vice
 Presidency, there is the further question as to the tenure of the specially-
 elected President. Before 1945, opinion was almost unanimously in favor
 of the constitutional necessity of a four-year term for the President so
 chosen. In 856, Senator Butler, reporting for the Senate Committee on
 the Judiciary, said that a President selected at a special election must hold
 office for a term of four years, since this is the only term known in the
 Constitution for a President chosen by the electoral colleges. The com-
 mittee denied that Congress had power to provide for the election of a
 President who would hold office for the residue of any existing term.
 The election held under this authority, said the committee, is like an
 election to provide for an approaching regular vacancy.9l Butler's opinion
 was almost unanimously accepted by the Congress until Mr. Truman
 suggested another interpretation of the Constitution.92

 The Truman plan and the Sumners bill, both of which conceded the
 constitutional power to call a special election, provided that the person

 91 S. Rep. 260, 34th Cong., Ist sess., p. 5 (1856).
 92 See the remarks of George Boutwell, CONG. GLOBE, 39th Cong., 2d sess., 69I

 (I867); Murphy, 13 CONG. REC. 126 (I88I); Eden and Dibble, 17 CONG. REC. 669,
 685 (I886). See also H. REP. 26, 49th Cong., ISt sess., p. 5 (1886); H. REP. 3633,
 58th Cong., 3d sess., p. I (1905); H. REP. 758I, 59th Cong., 2d sess., p. i (1907).
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 so elected should serve for the unexpired portion of the term during
 which the vacancy occurred. Since the special election was to concur with
 the Congressional by-election, such a President would have a term of
 two years. This part of the plan was stricken from the Sumners bill in
 the House.93 When the matter was again discussed in the Eightieth
 Congress, no serious attempt was made to provide for the filling of
 vacancies by electing a President to serve for only two years. Senator
 Wherry, sponsor of the bill which ultimately became the law, reverted to
 the earlier position. He said that, if Congress has power to provide for
 a special election, the President so elected must have a term of four
 years.94

 Senator Wherry's conclusion on this point seems to be sound and
 in accord with the letter of the Constitution and with previous Congres-
 sional opinion on the subject. It is adequately supported by the opinion
 of able students of the Constitution. It is true that most writers on

 presidential succession have ignored the question of the tenure of a
 specially-elected President, but the few who have considered the problem
 have generally concluded that such a President must have a term of four
 years.95

 The argument that a specially-elected President need not have the
 four-year tenure guaranteed by the Constitution because he would not
 be the President but only the officer designated by Congress is untenable.
 He would be the President, because the only election by presidential
 electors known in the Constitution is the election of the President and

 Vice President. "Officers of the United States" are appointed by the
 President and the Senate, by the President alone, by the department
 heads, or by the courts. Officers in the constitutional sense are not elected

 by the electoral colleges. Thus, a person chosen by the electoral colleges
 would not be an officer designated to act as President, but would be
 the President and would have the four-year term provided in the
 Constitution.

 93 See the remarks of Hancock, Kefauver, Gwynne, and Springer on the constitu-
 tionality of electing a President for a term of two years. 9I CONG. REC. 7015-7019
 (I945).

 94 93 CONG. REC. 7784 (1947).
 95 2 BURGESS, POLITICAL SCIENCE AND COMPARATIVE CONSTITUTIONAL LAW 241

 (189I); Works, "The Succession of the Vice-President Under the Constitution," 38
 AM. L. REV. 500 at 503 (1904). See also two Oregon cases in support of this position:
 State ex rel. Whitney v. Johns, 3 Ore. 5 3 3 at 538 ( 1870); State v. Olcott, 94 Ore. 633,
 642, 187 P. 286 (1920). Tucker is alone among the commentators in taking the contrary
 position, 2 TUCKER, THE CONSTITUTION OF THE UNITED STATES 714 (I899).
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 IV

 CONCLUSION

 The extent of Congressional power to provide for succession beyond
 the Vice President depends largely on whether or not the succeeding
 officer becomes the President. The preponderance of evidence and in-
 formed opinion favors the interpretation that the officer does not become
 the President but merely acts in that capacity. From this it follows that
 the acting President does not acquire the four-year presidential tenure,
 and Congress can, therefore, provide for a special election to fill the vacan-
 cy. Congressional power to provide for presidential succession, however,
 is not without limitation, and Congress, in passing the Presidential Suc-
 cession Act of I947, has exceeded these limitations. Congress cannot
 declare what person shall become President but can only annex presi-
 dential powers and duties to another office. Therefore, Congress cannot
 authorize the officer to act as President after he ceases to be such officer

 by relinquishing the office to which these powers and duties are ap-
 pendant. Congress also exceeded its power in designating legislative
 officers. Congress may designate only "officers of the United States," as
 those officers are defined in the Constitution and by the courts, and the
 Speaker of the House and President pro tempore of the Senate do not
 fall within this definition.
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In their Lawfare post,1 Professor Jack Goldsmith and Ben Miller-Gootnick put forward the 
traditional argument that legislative-officer succession, as permitted by the Presidential Succession 
Act of 1947 (1947 Act),2 leads to undesirable and destabilizing changes in party control. Quoting 
a report of the Continuity in Government Commission, Goldsmith and Miller-Gootnick write: 

[A] “political zealot might seek to change the party in the executive branch with a
single attack,” or a “freak accident might lead to a sudden change in party” that
controlled the presidency. [The report] added that “if a Congressional leader not
from the President’s party were to assume the presidency, it could lead to a
destabilizing change of party for the federal government.” As a result of these
factors, the commission recommended (among other things) removing
congressional leaders from the statutory line of succession.3

This is the long-standing policy objection which is put forward against both the 1947 Act and its 
1792 predecessor.4 My limited goal here is to illustrate why that policy objection is wrong; in fact, 
it is dangerously misguided. 

If the substantial risk policymakers were preparing against was the lone gunman or bomber, 
then legislative-officer succession is a mistake. It incentivizes criminals and terrorists seeking to 
change party control. But that is not the substantial risk we face, and it was not the substantial risk 
that (I believe) animated President Truman’s recommendation to Congress to shift from cabinet 
succession, under the then in-force Presidential Succession Act of 1886 (1886 Act),5 to legislative-
officer succession, under the 1947 Act. Truman was and remains the only President to launch a 
nuclear attack on an enemy nation during wartime. For that reason, and because of the major 
geopolitical reality confronting his administration, i.e., an expansionist Soviet Union and world 
communism, I believe Truman’s concern was to prepare the United States for a decapitating attack 
by a state (or state-like actor) with nuclear weapons—i.e., an attack wiping out the entire line of 
cabinet succession under the 1886 Act. And if that was not in fact Truman’s actual subjective 
concern in 1947, then that type of risk ought to be our primary policy concern today when we 
tinker with the line of presidential succession. Indeed, I might add, the consequential political risk 
of decapitation by pandemic is in many ways substantially similar to the risk of a nuclear attack. 
Goldsmith and Miller-Gootnick worry that a lawsuit among rival claimants might be destabilizing. 
As bad as such a result is, the rival claimants will have some non-frivolous legal claim to the 
presidency, and one of the claimants will (one expects) eventually prevail in the courts. But with 
cabinet succession, once the entire line of succession is wiped out, there will be no claimants with 
any legitimacy, and intervention by the courts (if it could be had at all) will satisfy no one but the 
winners. 

1 See Jack Goldsmith & Ben Miller-Gootnick, A Presidential Succession Nightmare, LAWFARE (Mar. 25, 2020, 1:38 
PM), https://www.lawfareblog.com/presidential-succession-nightmare [https://perma.cc/43CQ-YSSK]. 
2 Pub. L. No. 80-199, 61 Stat. 380 (codified as amended at 3 U.S.C. § 19 (2018)). 
3 Goldsmith & Miller-Gootnick, supra note 1 (quoting CONTINUITY OF GOV’T COMM’N, THE CONTINUITY OF THE
PRESIDENCY 39, 46 (2009)). 
4 See Act of Mar. 1, 1792, ch. 18, §§ 9–10, 1 Stat. 239, 240–41. 
5 Act of Jan. 19, 1886, ch. 4, 24 Stat. 1. 
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Legislative-officer succession is entirely different.6 

If the presiding legislative officers in the line of succession were killed, new ones could be 
chosen by the two Houses of Congress—by simple majority action. If the two Houses were wiped 
out, their membership could be reconstituted reasonably quickly, and then the newly reconstituted 
membership could choose new presiding officers, who would have legitimate claims to the 
presidency. The Senate could be speedily reconstituted by gubernatorial appointments, and vacant 
House seats could be filled by by-elections held under extant state laws.7 Indeed, as long as there 
is a rump House after a decapitating attack on the United States, the reduced body could choose a 
new presiding officer because, under established precedents, a quorum of the House is not a 
majority of all authorized seats, but a majority of all living members. 8  Legislative-officer 
succession is flexible. It permits the future to care for itself. Cabinet succession is attractive until 
it fails—and, when such a catastrophic failure occurs, recovery by lawful means is not possible. 
Congress cannot amend the succession regime except by statute, and to amend statutes you need 
a President. 

Again, the argument for strict cabinet succession is that it preserves party continuity. But 
that position simply does not, and never could, withstand serious scrutiny. Strict cabinet succession 
fails to preserve party continuity in the event that the incoming President and Vice President are 
killed (or otherwise unable to qualify for any reason) any time between the general popular election 
and the confirmation of the new President’s first cabinet officer. That is more than several months. 
In such a situation, the acting presidency will fall to the first cabinet officer in the line of succession 
from the outgoing administration. Such an officer may be part of an administration and party that 
have been thoroughly rejected at the polls—in primaries or in the general election. 

But wait, it gets worse. Much worse. If the President and Vice President were killed any 
time between the incoming President’s inauguration and the confirmation of the new President’s 
first cabinet officer, then there would be no officers in the line of succession because the cabinet 
officers from the prior administration will either have resigned or have been removed for refusing 
to resign (by the outgoing President) prior to inauguration day.9 Alternatively, if one or more 

                                                
6 I have made these arguments on prior occasions; indeed, several paragraphs or substantial parts of paragraphs of this 
Essay were first made in my 2013 publication in the Cleveland State Law Review. See Seth Barrett Tillman, 
Interpreting Precise Constitutional Text: The Argument for a “New” Interpretation of the Incompatibility Clause, the 
Removal & Disqualification Clause, and the Religious Test Clause—A Response to Professor Josh Chafetz’s 
Impeachment & Assassination, 61 CLEV. ST. L. REV. 285 (2013). 
7 See id. at 340 & n.85. 
8 See, e.g., RULES OF THE HOUSE OF REPRESENTATIVES, r. XX, cl. 5(c)(7)(B), reprinted in H.R. DOC. NO. 115-177, at 
859 (2019) (“The term ‘whole number of the House’ means the number of Representatives chosen, sworn, and living 
whose membership in the House has not been terminated by resignation or by the action of the House.” (emphasis 
added)). The position of the Senate is less clear. See STANDING RULES OF THE SENATE, r. VI(1), reprinted in S. DOC. 
NO. 113-18, at 4 (2013) (“A quorum shall consist of a majority of the Senators duly chosen and sworn.”). 
9 See Tillman, supra note 6, at 339. The modern tradition is that cabinet officers resign prior to the start of a new 
administration. A President might leave an officer in office when requested by the incoming administration, 
particularly where the two Presidents (i.e., the incumbent and the President-elect) are of the same party. See, e.g., Ann 
Compton, Do Cabinet Secretaries Get the Boot at Term’s End?, ABC NEWS (Nov. 8, 2012), 
https://abcnews.go.com/blogs/politics/2012/11/do-cabinet-secretaries-get-the-boot-at-terms-end 
[https://perma.cc/YT23-YRQR] (“In recent memory, only one cabinet official remained in office from one president 
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cabinet officers from the prior President’s cabinet have remained in office, then again, that officer 
may be from a party different from the newly elected President. 

In short, the argument that strict cabinet succession avoids destabilizing changes in party 
control is a pig in a poke. It is madness to pretend otherwise—particularly where the stakes are so 
high. 

The chief purpose of legislative-officer succession is a Burkean effort to enlist the 
surviving institutions of government—the House and Senate—in recreating those institutions that 
have failed (i.e., the presidency).10 And even if the House and Senate chambers were destroyed 
and all their members killed in a natural catastrophe or act of war, the membership could be 
replaced in a reasonable time under well-established legal rules. This is not so for a strict cabinet-
succession regime: once the cabinet, the President, and Vice President are gone, it is beyond our 
ability to effect timely, clearly recognizable, and legally valid repair.11 

I offer this as a compromise and partial solution: keep legislative-officer succession—but 
append it to the end of the line of succession, following cabinet succession. Furthermore, cabinet 
members should only succeed and be allowed to retain the presidency during the term of the 
President who appointed them. I suggest that would capture the best of both succession regimes: 
cabinet-officer succession and legislative-officer succession. I am not the first person to suggest a 
solution along these lines. In 2004, in testimony before a House of Representatives committee, 
Professor Akhil Amar, who is the nation’s most prominent academic opponent of legislative-
officer succession, stated: 

I do think in very, very highly unusual situations where you really try to have 
Cabinet succession, officer succession, and everyone’s gone, I think only a real 
constitutional zealot, maybe without good judgment, would say you can’t have 

                                                
to the next: Former Defense Secretary Robert Gates was managing two wars at the end of the Bush administration and 
he remained at the Pentagon at President Obama’s request.”). If an officer refuses to resign, an outgoing President 
may threaten to remove the officer in order to elicit the expected response. See, e.g., id. (reporting that at the end of 
President’s George W. Bush’s second term, cabinet secretaries “were requested” to submit pro forma letters of 
resignation, but some of them “had to be prodded to comply”); see also Gerald M. Boyd, Reagan Asks the Cabinet to 
Resign to Give Bush Flexibility in Choice, N.Y. TIMES (Nov. 11, 1988), 
https://www.nytimes.com/1988/11/11/us/reagan-asks-the-cabinet-to-resign-to-give-bush-flexibility-in-choice.html 
[https://perma.cc/7PU7-P7KN] (“President Reagan requested the resignations of all the members of his Cabinet and 
of all top political appointees today, in a move that will allow President-elect Bush the flexibility to decide which 
officials to retain.”). The continuity problem is not solved by leaving one or a few holdover cabinet members in office 
during the transition. Should the holdovers die (or be impeached, or otherwise become disabled), there is no way to 
appoint other officers into the line of succession absent a President or acting President. The problem inheres in cabinet 
succession itself: would-be successors must be appointed by a President, who ex hypothesi no longer exists.  
10 Cf. EDMUND BURKE, REFLECTIONS ON THE REVOLUTION IN FRANCE 29–30 (London, J. Dodsley 1790) (observing 
that during “the two critical periods of the Restoration and Revolution, when England found itself without a king [the 
nation] regenerated the deficient part of the old constitution through the parts which were not impaired”). 
11 See Tillman, supra note 6, at 340 & n.84. 
 

145



 

4 

congressional leaders in that circumstance because the Constitution really isn’t a 
suicide pact, and so I think I appreciate sort of the prudence involved there.12 

I agree with Professor Amar. The only difference between Professor Amar’s position and my own 
is that what he characterizes as “highly unusual situations” is, in my view, the world that we live 
in. That is the world which should animate our policymakers. And that has been our world since 
Hiroshima, 9/11, and COVID-19. 

 

                                                
12 Presidential Succession Act: Hearing Before the Subcomm. on the Constitution of the H. Comm. on the Judiciary, 
108th Cong. 52 (2004); see also John C. Fortier & Norman J. Ornstein, Presidential Succession and Congressional 
Leaders, 53 CATH. U. L. REV. 993, 1006 (2004) (“[In] the case of a terrorist attack that kills the President-elect and 
Vice President-elect shortly before they take office . . . Cabinet succession is impossible, because the new Cabinet 
(that of the President-elect) is officially nominated and confirmed only after the new President takes office.”); Joel K. 
Goldstein, Akhil Reed Amar and Presidential Continuity, 47 HOUS. L. REV. 67, 90 (2010) (“If there is no President-
elect or Vice President-elect, there is no incoming Cabinet. The only Cabinet is the outgoing one, which may be 
associated with an administration just rejected at the polls. It would make no sense to designate an outgoing Cabinet 
officer as acting President.”). 

146



 

 

 

 

 

 

 

 

PANEL 2 

LESSER KNOWN LEGAL ISSUES, LITIGATION, AND REFORM 
EFFORTS 

 



The Political Question of
Presidential Succession

Steven G. Calabresi*

Few events scar our nation as deeply as the untimely loss of a President. To
this day, citizens remember the deaths in office of John Kennedy and Franklin
Roosevelt as national tragedies; Richard Nixon's resignation, under threat of
impeachment, was equally disturbing. Each of these events shaped the political
climate for years afterward, as citizens debated whether Roosevelt's death con-
tributed to the Cold War, whether Kennedy's assassination led to the Vietnam
WarI and whether Nixon's resignation after Watergate led to an excessive con-
cem over executive scandals.

The fact is that presidential deaths and resignations upset us because we
have become used in modem times to a personal and charismatic presidency.2

We must thus approach the problem addressed by the Presidential Succession
Statute3 -the problem of what to do in the event of the deaths of both the
President and the Vice President-with a sense of foreboding. It is fair to
expect that if "double death" ever occurs, the country will feel shaken to its
very roots in a way that only those who lived through the Civil War, Lincoln's
assassination, and Andrew Johnson's impeachment and near removal could
hope to understand.

In any such situation, there are three things that we should want in our
presidential succession rules. First, there must be absolute certainty across the
political spectrum about who will become President and in what order should
double death, incapacity, or removal occur. Second, the rules should minimize
any incentive to cause a double vacancy by assassination, impeachment, or
other illegitimate means. And, third, the statute must take into account that any
unelected official serving as President will probably not enjoy the confidence
of the public and will therefore be unable to exercise energetically the powers
of that high office.

* Associate Professor, Northwestern University School of Law. I am deeply grateful to John
Harrison for the extraordinary help and time he has given me in commenting on many drafts of this
Article. I am also grateful to Akhil Reed Amar, Gary S. Lawson, Thomas W. Merrill, Daniel D. Polsby,
and Christopher Rohrbacher for their many helpful suggestions. Finally, I would like to thank my wife,
Mary Tyler Calabresi, for her encouragement and support.

1. Some even speculated that Lyndon Johnson might have plotted the assassination of John Ken-
nedy in order to gain power himself. See BmtBAR GARsoN, MAcBmD! 27-29 (1967).

2. For a provocative partial discussion of the gradual, unanticipated development of the charis-
matic presidency, see I BRucE AcKEnmAN, WE TH PEoPLE: FOuNDATroNs 67-70 (1991).

3. 3 U.S.C. § 19(a)(1) (1992).
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These considerations lead me to the following conclusions in commenting
on the characteristically thought-provoking lead essay written by Professors
Akhil and Vik Amar.4 First, for reasons that I will explain in detail in Part I
below, Congress' power to specify what "Officer" shall succeed to the Presi-
dency in the event of double death, incapacity, resignation, or removal5 is not
subject to judicial review because of the political question doctrine. Accord-
ingly, unless and until Congress amends the presidential succession statute,
Newt Gingrich is and will remain the "Officer" second in the line of succession
to the Presidency, so long as he is Speaker of the House.6

Second, a close textual and structural analysis suggests that the Amars are
probably right, that the current statute should at some point be repealed for both
constitutional and public policy reasons. I therefore recommend that Congress
at its leisure7 consider passing a new statute that will take effect after both Bill
Clinton and Newt Gingrich have left office.8 As I explain in Parts II and Il
below, the current statute needs to be changed because it allows too readily for
a change in party control of the Presidency, whenever the White House and the
Congress are controlled by different parties. I argue instead for a Cabinet suc-
cession, with special presidential elections whenever more than one year re-
mains unserved out of the regular four-year term. My proposed statute would
discourage assassins and impeachers from trying to change public policy by
illegitimate means, while still recognizing that a President cannot operate effec-
tively today without an electoral mandate.

I. THE POLITICAL QUESTION DOCTRINE AND PRESIDENTIAL SUCCESSION

Congress' power to specify what "Officer" shall succeed to the presidency
in the event of double death, incapacity, resignation, or removal is not subject

4. Akhil Reed Amar & Vikram David Amar, Is the Presidential Succession Law Constitutional?,
48 STA. L. Rlv. 113 (1995).

5. U.S. CoNsT. art. II, § 1, cl. 6.
6. It is not clear whether Akhil and Vik Amar disagree with me on this point because they never

address the justiciability concerns that are the subject of this essay. To the extent the Amars appear to
question Speaker Gingrich's claim that he is second in line of succession to the presidency, id. at 113-
14, they are wrong. He is second in the line of succession and no court will ever or should ever interfere
with that fact. As to this particular question of constitutional law, Congress has the last word on the
meaning of the Constitution. That, of course, provides no guarantee of a correct interpretation. See
e.g., Korematsu v. United States, 323 U.S. 214 (1944) (wrongly upholding the constitutionality of the
internment of Japanese-Americans during World War Il-a matter as to which the Supreme Court effec-
tively had the last word).

7. Congress should feel no compulsion to hurry in amending the current statute because there are
undoubtedly other unconstitutional New Deal and Great Society statutes in greater need of repeal than
the Presidential Succession Act of 1947.

8. In an ideal world, analysis of this constitutional and policy issue would not be affected by the
political leanings of the temporary occupants of the offices that might be placed in the line of succes-
sion. Since we do not live in such a world, the political branches must be encouraged to consider this
matter behind a veil of ignorance.

Some might read the Amars' essay as adopting a playful, anti-Gingrich tone. But see Amar &
Amar, supra note 4, at 139. For the record, I should say that I strongly support the Speaker of the
House.
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to judicial review because of the political question doctrine.9 In Nixon v.
United States,'0 the Supreme Court set out four criteria for determining when
the political question doctrine applies: (1) the existence of a textually demon-
strable commitment of the issue to a coordinate political department; (2) a lack
of judicially discoverable and manageable standards for resolving the issue; (3)
the dangers posed by a lack of finality if judicial review were to occur; and (4)
the difficulty a court might face in fashioning relief." The Court has said that
these factors are all interrelated and that the three latter factors are all helpful in
determining whether or not there has been a textually demonstrable commit-
ment of the issue to a coordinate political department.

A. Textually Demonstrable Commitments

The issue of whether or not there has been such a commitment is for the
courts to decide in an otherwise properly presented case. "Textual" commit-
ments must be discerned by structural analysis, since constitutional clauses do
not come with footnotes attached saying which clauses are enforceable through
judicial review and which are not. Indeed, since the argument for the power of
judicial review is itself a brilliant structural inference supported by historical
understanding,12 the argument for each and every political question exception
to Marbury-style review must likewise be largely one of structural inference
supported by history and tradition.' 3 We are not looking thus for an actual

9. For an argument that we should abandon the political question doctrine altogether, see Martin
H. Redish, Judicial Review and the "Political Question, " 79 Nw. U. L. REv. 1031 (1985). My analysis
here assumes, in light of Nixon, that the political question doctrine remains deeply rooted in American
constitutional law, notwithstanding the doctrine's many academic critics.

10. 113 S. Ct. 732 (1993).
11. Nixon, 113 S. Ct. at 735, 739. The four Nixon factors differ slightly from the more functional

and prudential description of the political question doctrine offered by Justice Brennan in a famous and
much quoted passage in Baker v. Carr, 369 U.S. 186, 217 (1962). See generally ALEXANDER BICKEL,
THE LEAsT DANGERous BRANCH (1st ed., 1972) (defending a prudential conception of the political
question doctrine). For the record, I should say that I agree with the justiciability holdings of both Baker
and Nixon.

12. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 175-77 (1803).
13. If the U.S. Constitution had a judicial review clause in it, every constitutional question would

be then be in the final instance resolvable in court. The U.S. Constitution does not, however, contain
such a clause, unlike the constitutions of many other modem countries, which expressly empower only
their constitutional courts to "interpret" with finality their constitutions. GG art. 93, §§ 1-2 (Federal
Republic of Germany); see also CoNsr. art. 61, par. 1 (France); id. art. 62, par. 1; KoNsr. RossisKoY
FEDERATSU ch. 7, art. 120, § 2 (Russian Federation); id. ch. 7, art. 125, §§ 4-6.

Because the U.S. Constitution does not have an explicit judicial review clause, the scope of both
judicial review and of the various political question exceptions to judicial review must be a matter of
structural inference guided by history. Our constitutional practice and tradition presume the overwhelm-
ing majority of textual provisions enforceable through final judicial review, except where judicial review
would undo the Madisonian system of checks and balances, see, e.g., Nixon, 113 S. Ct. at 738-39
(impeachment process); Coleman v. Miller, 307 U.S. 433, 450 (1939) (amendment process); or where
judicial review could not have been intended because it would be unworkably difficult due to a lack of
judicially manageable standards, see, eg., Baker, 369 U.S. at 217; or where the requirements of finality
for some contrary decision reached by the political branches are significant, see, e.g., id. at 222; or
where courts face significant difficulty fashioning relief; or there is present some legitimate area of
discretion in the political branches. Nixon, 113 S. Ct. at 735; Baker, 369 at 217.
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statement that judicial review of a matter is precluded but rather for textual, 14

structural,' 5 and historical indicia that might cause us to conclude that here, as
with impeachments, the Constitution gives Congress the last word.' 6

1. Arguments based on the original meaning of the text.

Congress' discretionary power to set the line of presidential succession is
limited by the constraint that it must specify an "Officer" who will be the Act-
ing President.17 The Amars make a solid originalist argument that the word
"Officer" in this context means "Officer of the United States," that only federal
executive and judicial officers are "Officers of the United States," and that leg-
islative and state officers are thus constitutionally excluded from the line of
succession.' 8 The problem with this argument as they candidly acknowledge,
however, is that the Constitution does not use the words "Officer of the United
States" in the Presidential Succession Clause, even though it uses variations of
that phraseology in eight other places.' 9 Only in the Presidential Succession

14. Some might contend that the text of the Constitution does, in effect, have a judicial review
clause that precludes the existence of a broad political question doctrine because the federal courts are
specifically empowered to hear "all Cases, in Law and Equity, arising under this Constitution." U.S.
CoNsr. art. III, § 2, cl. 1 (emphasis added). The problem is that we know that the judicial power was
not understood to, and does not, extend to cases of impeachment, Nixon, 113 S. Ct. at 732, or to certain
suits against the sovereign, U.S. CoNsT. amend. XI, or to the issuance of opinions that would be purely
advisory, Correspondence of the Justices (1793), or that question the decision of the political branches
as to which government is lawfully established in a given state. Texas v. White, 74 U.S. (7 Wall.) 700,
730-31 (1868); Luther v. Borden, 48 U.S. (7 How.) 1, 38-39, 42 (1849). It is thus clear that there are
many constitutional issues that must be decided finally by the political branches, notwithstanding the
statement that the judicial power extends to "all Cases... arising under the Constitution." U.S. Coqsr.
art. III, § 2, cl. 1 (emphasis added).

15. For a famous argument that the Constitution would be enforced primarily through the system
of staggered elections and checks and balances that makes no mention at all of judicial review, see Tam
FEDERALisT, No. 51, at 350 (James Madison) (Jacob E. Cooke ed., 1961). Accord GER.D GuT'rnER,
CoNsrToNAL LAW 21-28 (12th ed. 1991) (all three branches have a coequal obligation indepen-
dently to interpret and enforce the Constitution); Steven G. Calabresi, Thayer's Clear Mistake, 88 Nw.
U. L. REv. 269 (1993) (briefly describing and defending departmental constitutional review); Frank H.
Easterbrook, Presidential Review, 40 CAsE W. REs. L. REv. 905 (1990) (arguing that the President has
the power to interpret and enforce the Constitution independently of the federal courts).

16. The argument against judicial review in Nixon is clearly stronger than the argument in other
contexts because Judge Nixon in effect sought direct review of his conviction and removal from office in
the federal courts, notwithstanding the fact that, as to impeachments alone, the Senate still functions as a
"House of Lords" with final jurisdiction to resolve impeachment cases. In other political question cases,
the constitutional issue usually arises collaterally rather than on direct review. See, e.g., Texas v. White,
74 U.S. (7 Wall.) 700, 730-31 (1868); Luther v. Borden, 48 U.S. (7 How.) 1, 34 (1849). If the doctrine
is "jurisdictional" in these cases, it is so not because the Senate or some other entity is the highest court
in the land, as is the case with impeachments. Rather, the doctrine is "jurisdictional" only because text,
structure, history, and practice all suggest that in these cases the Constitution leaves its interpretation
and enforcement as a final matter to one of the political branches.

17. "[T]he Congress may by Law provide for the Case of Removal, Death, Resignation, or Inabil-
ity, both of the President and Vice President, declaring what Officer shall then act as President, and such
Officer shall act accordingly, until the Disability be removed, or a President shall be elected." U.S.
CoNsr. art. II, § 1, cl. 6.

18. The best earlier academic writings on this subject are: Charles S. Hamlin, The Presidential
Succession Act of 1886, 18 HARv. L. Rev. 182 (1904); Ruth C. Silva, The Presidential Succession Act of
1947, 47 MicH. L. Rev. 451 (1949); see also William F. Brown & Americo R. Cinquegrana, The Reali-
ties of Presidential Succession: "The Emperor Has No Clones," 75 GEo. L.J. 1389 (1987).

19. U.S. CONST. art. II, § 2, cl. 2 (Appointments Clause); id. art. II, § 4 (Impeachment Clause); id.
art. I, § 6, cl. 2 (Emoluments Clause); id. (Incompatibility Clause); id. art. II, § I, cl. 2 (Electoral Col-
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Clause and the Necessary and Proper Clause does it use the different formula-
tion "Officer" standing alone. 20 The word's meaning is made all the more con-
fusing because the text does empower the House of Representatives to choose
"their Speaker and other Officers, '21 and the Senate to choose "their other Of-
ficers, and also a President pro tempore."'

In order to determine the original meaning of the constitutional text, we
must resolve the following questions: first, are legislative officers also "Of-
ficers of the United States"; second, does the word "Officer," standing alone,
include legislative officers or only executive and judicial "Officers of the
United States"; and third, what would an ordinary reader of English have made
of this problem in 1787.

First, are legislative officers also "Officers of the United States"? A read-
ing of the Incompatibility Clause of Article I, section 6 suggests that they are
not.23 The Clause forbids any officer of the United States from serving simul-
taneously as a Member of Congress. At least some senior legislative officers,
like the Speaker, President pro tempore, and Senate and House Committee
chairmen have always been members of Congress. Therefore, it seems unlikely
that legislative officers are "Officers of the United States." 24 This construction
is confirmed by the fact that legislative officers traditionally have not received
commissions, even though Article II, section 3 provides that the President
"shall Commission all the Officers of the United States," 25 and by the fact that

lege Clause); id art. I, § 3, cl. 7 (Impeachment Sanctions Clause); id. art. VI, cl. 3 (No Religious Test
Clause); id. art. II, § 3 (Commission Clause).

20. In addition, the text creates and recognizes a category of "inferior Officers" whose appoint-
ments may be vested in "the President alone, in the Courts of Law, or in the Heads of Departments." Id.
art. II, § 2, cl. 2.

21. d art. I, § 2, cl. 5 (emphasis added).
22. Id art. I, § 3, cl. 5 (emphasis added). To add to the confusion, this Clause could even be read

to suggest that the President pro tempore is not an "officer" of the Senate. Conversation with John
Harrison, Professor of Law, University of Virginia Law School (Sept. 18, 1995).

23. U.S. CosT. art. I, § 6, cl. 2 ("[No Person holding any Office under the United States, shall be
a Member of either House during his Continuance in Office.") (emphasis added).

24. The only textual suggestion to the contrary occurs in the Appointments Clause which provides
for presidential appointment of "all other Officers of the United States, whose Appointments are not
herein otherwise provided for." Id. art. II, § 2, cl. 2. But this Clause cannot refer to the Speaker and the
President pro tempore, because if it did they would be subject to both the Incompatibility Clause and the
Commission Clause, even though no one has ever thought that those two clauses applied to legislative
officers.

If legislative officers are excluded, it is still unclear to whom this phrase in the Appointments
Clause refers. It might refer to the President, the Vice President, and (maybe) the presidential electors,
but none of these officers receives a presidential commission, and Article II, § 3 specifies that the
President "shall Commission all the Officers of the United States." U.S. CoNsr. art. II, § 3 (emphasis
added).

The best reading is that the President and the Vice President are the "Officers of the United States"
contemplated by this language in the Appointments Clause. The failure to commission the President and
the Vice President would on this reading be deemed an oversight. It is also possible, however, that this
language reflects earlier drafts of the Constitution which provided for congressional appointment of the
Treasurer or that it simply is there to prepare for the contingency of future amendments that contemplate
some special appointing authority for an office to be created by statute. Letter from John Harrison,
Professor of Law, University of Virginia Law School, to Steven G. Calabresi, Associate Professor of
Law, Northwestern University School of Law 1 (Sept. 18, 1995) (on file with the Stanford Law Review).

25. U.S. CoNsr. art. II, § 3.
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legislative Officers traditionally are not subject to impeachment,26 even though
"all civil Officers of the United States" are supposed to be impeachable. 27

Second, does the word "Officer" used standing alone include legislative
officers or is it merely a synonym in that context for the phrase executive or
judicial officers of the United States? There is only one other instance, other
than the Presidential Succession Clause and Legislative Officers Selection
Clauses, where the word "Officer" is used standing alone. The Necessary and
Proper Clause provides that:

The Congress shall have Power... To make all Laws which shall be necessary
and proper for carrying into Execution the foregoing Powers, and all other
Powers vested by this Constitution in the Government of the United States, or
in any Department or Officer thereof.28

The word "Officer" as used in this context cannot refer to either the Speaker
or to the President pro tempore since they are neither officers of a "Depart-
ment" nor of "the Government of the United States." First, the word "Depart-
ment" as it is used here refers either to the "executive Departments" mentioned
in the Opinion in Writing Clause 29 (i.e., the Cabinet Departments) or to the
three great departments of the government, one of which is the legislative de-
partment. The Speaker and the President pro tempore are obviously not of-
ficers of a Cabinet Department. Neither, however, are they officers of the
whole legislative department, which is the Congress. Instead, they are Officers
of their respective Houses of Congress, which are merely "branches" of the
great legislative department.30

The Speaker and the President pro tempore are also not officers of the
"Government of the United States." If they were, they would be subject to the
Incompatibility Clause, the Commission Clause, and the Impeachment Clause,
all of which apply to officers (or at least civil officers) of the United States.
The Constitution does not contemplate a weird distinction between "Officers of
the United States" and "Officers of the Government of the United States."
Thus, the word "Officer" as it is used in the Necessary and Proper Clause can-
not include legislative officers. 31 This suggests that the same word standing
alone in the Presidential Succession Clause also does not refer to legislative
officers.

26. See Amar & Amar, supra note 4, at 115-16.
27. U.S. CoNsT. art. II, § 4.
28. Id. art. 1, § 8, cl. 18 (emphasis added).
29. Id. art. II, § 2, cl. 1.
30. See Steven G. Calabresi & Kevin H. Rhodes, The Structural Constitution: Unitary Executive,

Plural Judiciary, 105 HA.v. L. REsv. 1153, 1156 n.6 (1992) (the Constitution uses "branch" to refer to
the two houses of a legislature and "department" to refer to the three great departments of the
government).

31. Professor Harrison has pointed out to me that it is unproblematic to say that the Necessary and
Proper Clause does not apply to either the Speaker or the President pro tempore because each officer
only has the power to preside over his own House of Congress, and that power can be carried into
execution when each House makes the rules of its own proceedings. Moreover, since the Necessary and
Proper Clause empowers Congress to carry into execution its own powers, including the rule-making
powers of both Houses, any separate authority regarding legislative officers seems unnecessary. Letter
from John Harrison, supra note 24.
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Third, would an ordinary user of the English language in 1787 have read
the word "Officer" in the Presidential Succession Clause to mean "Officer of
the United States"? 32 Remember, here, that the Constitution refers to three
types of officers: (1) executive and judicial officers of the United States; 33 (2)
legislative officers of the House and Senate; and (3) executive and judicial of-
ficers of the states. How then would the unmodified word "Officer" have been
understood?

First, it seems unlikely that the word "Officer" in the Presidential Succes-
sion Clause would have been read to include state officers. Barron v. Balti-
more34 makes clear that when the Constitution speaks of or alludes to a level of
government, without specifying which one, it refers to the federal government.
Since here the word "Officer" is used without any reference to a level of gov-
ernment, the Baron rule suggests that only federal officers qualify.35 As the
Amars point out, this conclusion makes sense given the Framers' desire to cre-
ate a stronger national government and the problems of state favoritism that
would otherwise be created. 36 These considerations perhaps explain why none
of the three presidential succession statutes has ever placed a state officer in the
line of succession to the presidency.

If the unmodified word "Officer" in the Succession Clause does not include
state officers, then the word is probably being used the same way as in the
Necessary and Proper Clause-that is, as a synonym for the term of art "Of-
ficer of the United States." Certainly, the Amars are right that many legally
trained English speakers in 1787 could have thought that there was a distinction
between members of the legislature (or Parliament) and officers of the execu-
tive (or the Crown).37 As they note, the Oath or Affirmations Clause of Article

32. For a defense of the proposition that this is the test an originalist should apply in interpreting
constitutional language, see Steven G. Calabresi & Saikrishna B. Prakash, The President's Power To
Execute the Laws, 104 YALE L.J. 541, 550-59 (1994).

33. Inferior federal executive and judicial officers should probably be considered "Officers of the
United States" for purposes of this analysis, even though in many instances they do not receive presiden-
tial commissions. They are subject to impeachment, which makes them "civil Officers of the United
States," and they exercise governmental powers by delegation. Moreover, it seems likely that members
of Congress would violate the Incompatibility Clause if they simultaneously held an inferior federal
executive or judicial office, regardless of whether they receive a presidential commission. Thus, all
federal inferior executive and judicial officers, whose offices are created by statute, must also be officers
of the United States.

Presidential practice with respect to issuing commissions is highly unreliable for purposes of deter-
mining who qualifies as an "Officer of the United States." To paraphrase the Book of Common Prayer,
the President has commissioned those whom he ought not to have commissioned and has left uncommis-
sioned those whom he ought to have commissioned. Conversation with John Harrison, Professor of
Law, University of Virginia Law School, (Sept. 26, 1995); Conversation with Gary Lawson, Associate
Professor of Law, Northwestern University School of Law (Sept. 27, 1995).

34. 32 U.S. (7 Pet.) 243, 248-50 (1833).
35. Letter from John Harrison, supra note 24.
36. Amar & Amar, supra note 4, at 117.
37. This point is confirmed by Madison's notes of the federal convention, which indicate that the

Presidential Succession Clause originally contained the phrase "Officer of the United States" (which was
shortened to "Officer"), and by Madison's argument to the second Congress against the constitutionality
of placing legislative officers in the line of succession to the presidency. There are very serious reasons
to question whether any weight at all should be given either to Madison's secret legislative history from
Philadelphia or to his statements in the second Congress, when he was so obviously trying to put his
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VI clearly endorses this "global" member of the legislature/officer distinction3s

by requiring that only members of the legislature and "executive and judicial
Officers" take oaths to support the Constitution. No constitutional oath is
required of legislative officers, like the Clerk of the House or the Secretary of
the Senate, presumably because those officers were not thought to be very
important.

The member of the legislature/officer distinction also seems significant be-
cause officers of the United States can be impeached, unlike members of Con-
gress. Since it is arguable that the Speaker of the House of Representatives
must also be a member of the House,39 allowing the Speaker to serve as Acting
President would permit an individual not subject to impeachment to act as Pres-
ident. This too seems highly implausible from an originalist perspective. Im-
peachment is one of the Constitution's most basic checks against executive and
judicial overreaching. The idea that it would be totally unavailable against an
Acting President of the United States seems counterintuitive.

It is no answer here to argue that a Speaker, acting as President,40 is none-
theless removable at any time by a mere majority of the House of Representa-

best friend, then-Secretary of State Thomas Jefferson, first in the line of succession to the presidency.
Nonetheless, these comments by Madison at least make clear that one very prominent Framer thought
of, and considered plausible, the argument that the Amars have now revived. Although I attach no
weight to secret legislative histories or to post-enactment legislative histories of the word "Officer" as it
is used in the Presidential Succession Clause, the fact that one prominent Framer thought that the word
had the original meaning the Amars attribute to it helps to bolster the plausibility of their argument that
most legally trained readers in 1787 would agree with the Amars' construction, if asked. See Amar &
Amar, supra note 4, at 116. Consulting these sources may be essential here since dictionaries in use at
the time could not possibly have defined a term that is internal to a system of government.

38. Amar & Amar, supra note 4, at 117.
39. As the Amars point out, the Constitution provides that, "The House of Representatives shall

chuse their Speaker and other Officers," U.S. CONST. art. I, § 2, cl. 5 (emphasis added). Amar & Amar,
supra note 4, at 116. The use of the word "their" might suggest that the Speaker simultaneously must be
a member of the House of Representatives. Two points are interesting in this regard. First, since 1377
the English practice seems to have been that the Speaker of the House of Commons must also be a
member of the House of Commons. J. HARvay & L. BATnER, Tim BarISH CoNSTnON 134 (3d ed.
1972); PHnur MARSDEN, THE OFFICERS OF Tm COMMONS 94 (1966); ARTU R IRWIN DAsENT, Tim
SPEAKERS OF =HE HousE OF COMMONS 348-415 (1911). Accord 2 JosEF REDLICH, THE PRoCEDURE OF
TmE HousE OF COMMONS 156 (A. Ernest Steinthal trans. 1908). Second, all Speakers of the House of
Representatives have simultaneously been members of the House. See FLOYD M. RiDDICK, THE UNITED
STATES CONGRESS: ORGANIZATION AND PROCEDURE 58 (1949) ("Legally the House is absolutely free in
making its choice; the Speaker does not have to be a representative; however, no person has ever been
elevated to the Speakership who was not a Representative.").

40. I agree with the view expressed by most scholars prior to 1947 that statutory presidential
successors are merely acting presidents and that the right to act as President attaches ex officio to some
other "Office" that Congress has included in the line of succession. See note 18 supra. It follows
ineluctably that removal or resignation from that other office eliminates one's ability to act as President.
If Acting Presidents actually "became" President, some might argue that they would be entitled to serve
a term of four years from the date they took office, since Article II, § I specifies that the President "shall
hold his Office during the Term of four Years." U.S. CoNST. art. II, § I, cl. 1. This argument would be
wrong since it would overlook the Twentieth Amendment, which provides that "[the terms of the Presi-
dent and Vice President shall end at noon on the 20th day of January... of the years in which such
terms would have ended if this article had not been ratified; and the terms of their successors shall then
begin." Id. amend. XX, § 1.

The only exception to these principles appears in the Twenty-Fifth Amendment. Id. amend. XXV,
§ I (establishing for the first time that, in the event of a vacancy in the office of President, "the Vice
President shall become President"). It was necessary for the Vice President actually to "become" Presi-
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fives. Removal in this fashion is both over- and underinclusive. It is
overinclusive because it contemplates a total lack of job security for the Acting
President, less even than would be enjoyed by a district judge or an independ-
ent agency commissioner. It is underinclusive because the fact that a House
majority could remove at will a Speaker acting as President would place that
majority under no formal constitutional obligation to investigate or remove
such an officer for the commission of some high crime or misdemeanor. Such
an obligation would apply to the House only if the Acting President were an
"Officer of the United States" but would not apply if that person were a legisla-
tive officer.

The Constitution, then, considered in light of the historical distinction be-
tween officers (of the Crown) and members (of the legislature), suggests that it
is more likely than not that the word "Officer" means "Officer of the United
States." 4'

2. Arguments from the constitutional structure.

Consider next a few key arguments from the constitutional structure. These
bear of course on the original meaning of the text, since the text should be read
holistically-that is, in light of the total structure of the document. Structural
arguments are also relevant in a more modem way. If the historical text and
practice were truly opaque, we should still strive to give the words a construc-
tion that harmonizes them with the rest of our constitutional system so as to
form a workable whole.

The Amars identify several separation of powers and logistical concerns
which suggest that the word "Officer" in the Presidential Succession Clause
should not be read to include legislative officers. I agree and pause here only to
emphasize a few points. First, we must remember that our Constitution is built
on presidential/separation of powers premises, rather than the Walpole ministe-
rial model that would later evolve in Britain into full-fledged parliamentary
government. The Framers sought to create a strong, effective executive branch
that would be independent of Congress 42 and that would be part of a system of
checks and balances and separated powers. This structure is forcefully embod-

dent for purposes of the Twenty-Fifth Amendment so there would be a vacancy in the vice presidential
office which could then be filled. This confirms textually that presidential successors (other than the
Vice President) only act as President, as the Vice President used to do prior to passage of the Twenty-
Fifth Amendment; they do not actually "become" President. The Twenty-Fifth Amendment thus raises
yet another dilemma: what if the top two offices both become vacant and the Speaker or someone else
becomes Acting President? His first duty under the Twenty-Fifth Amendment will be to nominate a
new Vice President. But, once that officer has been confirmed by both Houses of Congress, he will
"become" President himself, since the Presidency will remain technically vacant. The confirmed Vice
President will thus end up bumping the Acting President out of office. But then, of course, the Acting
President could always nominate himself to the vice presidential -vacancy.

41. Whether that likelihood is enough to overcome the presumption of constitutionality that I
agree attaches to all acts of Congress is a question on which I need not pass. See Calabresi, supra note
15, at 275 (providing a "departmentalist" defense of the presumption of constitutionality). As I explain
below, the political question doctrine bars judicial review of any constitutional challenge whatsoever to
the Presidential Succession Statute.

42. Steven G. Calabresi & Joan L. Larsen, One Person, One Office: Separation of Powers or
Separation of Personnel?, 79 CoRNEa. L. Ra,. 1045, 1070-73 (1994).
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ied in the constitutional text in the three Vesting Clauses 43 and in the first three
Articles of the Constitution, each of which is devoted to a separate and appar-
ently coequal branch of government.44

Presidential/separation of powers systems of government differ from parlia-
mentary systems in several key ways: first, the executive holds office for a
fixed term and need not retain the confidence of a majority of the legislature;
second, the executive is popularly elected, either directly or indirectly, and the
legislature plays no role in electing the executive; third, the executive is unitary
and there is no collegial cabinet executive dependent on the legislature for its
support; and fourth, in presidential systems the president cannot simultaneously
hold legislative office.45

Under a regime in which a Speaker of the House serves as Acting President,
almost every one of these key axioms is likely to be violated. First, since a
Speaker acting as President must retain his Speakership in order to act as Presi-
dent, he can be removed at any time by a simple majority of the House of
Representatives. 46 An intervening midterm election that brings a change in
party control in the House of Representatives will also bring with it a change in
the office of Acting President. Such an extreme lack of independence in the
Presidency, coupled with the oddity of an Acting President who is unimpeacha-
ble seems very strange.

If the constitutional text forced us to this conclusion, we might call this a de
minimis intrusion (relevant only in emergencies) on our otherwise presidential
system. But, the text does not force this conclusion. A reading of the word
"Officer" that produces such an odd and unfortunate outcome in an emergency
when the country is most likely to crave stability makes no sense.

This is only the beginning of the difficulty created by allowing House
Speakers to serve as Acting Presidents. Premises two and three of our presi-
dential system are that presidents are popularly elected and that they hold all of
the executive power thus presiding "regally" over their Cabinet. What is likely
to happen to these two premises if the House of Representatives finds itself
suddenly empowered to elect and remove a Speaker who is also Acting Presi-
dent? It seems likely that the leaders of the House, including the most powerful
Committee Chairmen, will come to the Acting President and demand effective
control over various chunks of the executive branch as a condition for continu-
ing support of the Speaker/Acting President. The Ways and Means Committee

43. U.S. CONST. art. II, § 1, cl. I; id. art. III, § 1, cl. 1; id. art. I, § 1, cl.l.
44. Steven G. Calabresi, The Vesting Clauses as Power Grants, 88 Nw. U. L. Rnv. 1377, 1377

(1994) ("Anyone who sits down to read the U.S. Constitution from beginning to end must immediately
be struck by two things: the majesty of the Preamble's ringing declaration of popular sovereignty and
the stark division of the government of 'We the People' into three apparently coequal departments.").

45. Arend Lijphart, Introduction, in PARLiAsmErTAY VEmSUS PRESIDENtAL GoVERNMmTr 2-5
(Arend Lijphart ed., 1992); Douglas V. Vemey, Parliamentary Government and Presidential Govern-
ment, in id., at 31-47. There are, of course, other criteria for distinguishing presidential and parliamen-
tary forms of government but these four capture most of the key differences relevant here. It is also the
case that not every presidential or parliamentary regime conforms to the pure archetypes described by
Professors Lijphart and Verney.

46. See text accompanying notes 40-41.
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Chairman will demand control over the Treasury Department, the Judiciary
Committee Chairman will demand control over the Justice Department and so
on down the line. The net result will be a full-fledged (though temporary)
parliamentary regime, until the voters can elect a new President to a fixed four-
year term, thereby recreating a unitary and independent executive.

During the interim, our Madisonian system of checks and balances and sep-
aration of powers will lie in ruins. Individual members of Congress, beholden
to peculiar and small electoral constituencies, will extract enormous conces-
sions from a Speaker/Acting President who has no formal job security.47 This
highly unusual spectacle seems particularly undesirable during a dire emer-
gency. It is also a much worse regime than the one we would have if the
Electoral College were to deadlock, throwing a presidential election to the
House of Representatives. At least in that scenario, the President finally
elected by the House would enjoy a full four-year term of office with all of the
independence and bargaining leverage that normally elected presidents enjoy.
An Acting President who was also a House Speaker, by contrast, would enjoy
none of that independence and leverage.48

Lastly, a key feature of our presidential/separation of powers constitutional
regime is that members of Congress cannot hold executive and judicial of-
fices.49 This separation of personnel is now a deeply ingrained fixture of
American constitutionalism at both the federal and the state levels.50 To com-
bine the most powerful legislative office in the land, the Speakership, with the
most powerful executive office in the land, the Presidency, is to ignore a core
structural feature of our whole system of government. The conflicts of interest
that the public would perceive in such dual office-holding would undermine the
government and sap confidence at precisely the time when it would most need
bolstering.

The Incompatibility Clause is not technically violated by a Speaker who
serves as Acting President because such an individual would not actually hold
any office under the United States and that is all the literal language of the
Clause forbids. Such a Speaker would have the powers and duties of the Presi-
dency annexed temporarily to his own legislative office, and so unlike a normal
President or Vice President, he would not be an "Officer of the United

47. Some might object that a Speaker acting as President in an emergency would enjoy enormous
public support and that therefore the scenario I describe would be unlikely. But it seems foolish to
design our constitutional emergency plans around optimistic assumptions of future contingencies. A
Speaker/Acting President could start out a three-and-one-half-year "term" with enormous public support
only to find himself a year later increasingly beleaguered both by the public and by his "standing elec-
tors" in the House of Representatives.

48. It is instructive to consider the last election that was thrown into the House of Representatives,
the election of 1824. The second-place popular votegetter, John Quincy Adams, ascended to the presi-
dency with the support of the third-place votegetter, Henry Clay, who was named Secretary of State.
Imagine how much of the executive branch Adams would have had to "sell off" if he had had to
maintain a loyal standing majority in the House for several years in order to stay in office.

49. U.S. CoNsr. art. 1, § 6, cl. 2.
50. Calabresi & Larsen, supra note 42, at 1150-52.
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States."51 But, surely this arrangement grossly violates the spirit of the Incom-
patibility Clause and of our constitutional presidentialist structure. That fact
then is yet another good structural reason for reading the word "Officer" in the
Presidential Succession Clause to mean "Officer of the United States."

There are many structural reasons for concluding that it is more likely than
not that the Amars are correct. To be sure, this is a close question, but the
totality of the evidence suggests that the Amar/Madison reading of the word
"Officer" is better than the Harry Truman reading of the word "Officer." Con-
gress has exceeded its constitutional powers by defining the word "Officer" in
the Presidential Succession Clause to include legislative officers.5 2

3. Arguments from practice.

Finally, let us consider whether arguments from practice overwhelm the
Amars' somewhat close originalist textual and structural case. The second and
eightieth Congresses answered this question by including legislative officers in
the line of succession. For all but sixty-one of our more than 200 years of
constitutional history, legislative officers have been in the line of succession to
the presidency. Many presidents have thought this constitutional, including
George Washington, who presided over the Philadelphia Convention, and
Harry Truman, who signed the current Succession Act. Moreover, recent presi-
dents have taken official actions that implicitly affirm the constitutionality of
putting the Speaker of the House in the line of succession, such as occasionally
extending him secret service protection on the presumption that he is validly in
the line of succession.

The argument from practice is strong here both because the textual and
structural case is close and because the practice is unusually uniform and re-
flects to some degree the concurrence or acquiescence of all three branches of
the federal government.5 3 Nonetheless, it fails to persuade for two reasons.
First, none of the three Presidential Succession Acts has ever been invoked
because there has never been a simultaneous dual vacancy in both the presiden-
tial and the vice presidential offices. It is thus more than a little misleading to

51. It might be argued that the Presidential Oath Clause requires all who would execute the pow-
ers of the presidency to "swear (or affirm.) that [they] will faithfully execute the Office of President."
U.S. CoNsr. art. II, § 1, cl. 8 (emphasis added). From this one could conclude that a Speaker acting as
President has also assumed the presidential office. I disagree. The Presidential Oath Clause formally
applies only to officers who really are about to become President. Other Officers, acting as President,
may choose to take the same oath, and are undoubtedly required by federal law to take some kind of an
oath, but since they are not actually presidents but merely acting presidents, they are not bound by the
literal language of Article II, § 1, clause 8.

52. Compare Nixon v. United States, 113 S. Ct. 732 (1993) (the word "try" does not constrain the
Senate from using a committee to gather evidence against an impeached federal judge before removing
him from office) with Powell v. McCormack, 395 U.S. 486 (1969) (correctly holding that the word
"qualifications"-of which the House was to be the judge-was of a precise, limited nature).

53. If one accepts the departmentalist presumption that constitutional interpretation is a multi-
branch enterprise, see note 15 supra, then precedents fixing the meaning of ambiguous constitutional
phrases must come from all three branches as well. Arguably, the concurrence of all three branches over
an extended period of time might be required before anything could be considered firmly fixed as a
matter of precedent. This conclusion flows ineluctably from the fact that the U.S. Constitution, unlike
other more modem constitutions, is enforced jointly by all three branches of government.

[Vol. 48:155

159



POLITICAL QUESTION

talk about a settled practice because in one very important sense there has not
been any practice at all. The Amars identify many problems which a Speaker/
Acting President would face, and I have mentioned some more. We do not
know yet how the public is going to react to those problems. It is thus too early
to say this matter has been settled by practice when as far as "We the People"
are concerned there has been no publicly visible practice at all.

Second, the two memorable near invocations of the Presidential Succession
Act discussed by the Amars54 ought to give us pause before we accept the
argument from practice. The near ascension to the Presidency of Senate Presi-
dent Ben Wade was plagued by his conflict of interest as he participated in the
impeachment trial of President Andrew Johnson. Indeed, it was precisely this
conflict of interest that helped to give rise to the Presidential Succession Act of
1886, which took the legislative officers out of the line of succession. Thus,
the one time that legislative officer succession nearly occurred actually pro-
duced the repeal of the original statute providing for legislative officer succes-
sion. This certainly hurts the case that there exists here a publicly accepted,
countertextual constitutional practice.

The second near invocation occurred during Nelson Rockefeller's lengthy
vice-presidential confirmation process. The length of that process seems linked
to the congressional Democrats' desire to keep then-Speaker of the House, Carl
Albert, first in the line of presidential succession. Both the Ben Wade and
Rockefeller precedents suggest caution before we conclude that a doubtful con-
stitutional practice under a never-invoked statute should be deemed dispositive.
For 200 years people ranging from James Madison to Akhil and Vik Amar
have questioned the constitutionality of legislative officer succession to the
presidency. Madison and the Amars are right, and the Congresses that have
disagreed with them were wrong. There is not yet a clearly enough established
right of trespass across this part of the constitutional text for us to let Congress
have its way. The arguments are close, but it is more likely than not that the
Presidential Succession Act of 1947 is unconstitutional.

B. The Absence of Judicially Discoverable and Manageable Standards

Does it follow then that the Supreme Court of the United States should
declare the Act unconstitutional in a properly presented case or controversy?
Consider for a moment, here, one hypothetical scenario of how such a case
might come up:55

Bill Clinton and Al Gore both die in office in some horrible tragedy, and
Newt Gingrich ascends to the presidency. The Democrats, and the interest
groups that support them, are livid at losing control of the only branch of the
government then under their control. They try to persuade the Secretary of
State, Warren Christopher, to bring suit challenging Gingrich's right to act as

54. See Amar & Amar, supra note 4, at 123-24.
55. My example is adapted from a hypothetical scenario laid out by Professor Charles Black in his

seminal discussion of the possibility for judicial review of presidential impeachments. See CHARaES L.
BLACK, JMt, IN'aAcwmmr: A HANDBOOK 53-55 (1974).
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President. Christopher declines to sue as does the rest of the Clinton Cabinet.
Secretary of Labor, Robert Reich, however, urged on by the AFL-CIO and
appalled by what he perceives as Gingrich's extreme right-wing ideology, de-
cides to step forward, and he claims that he should rightfully be the Acting
President, until Warren Christopher changes his mind. Acting President Ging-
rich then fires Reich as Secretary of Labor but retains Warren Christopher at
State. Reich files suit in the U.S. District Court for the District of Columbia,
seeking backpay, an injunction, and a declaratory judgment; he then locks him-
self up in his office after urging the Joint Chiefs of Staff not to accept any
orders from that"usurper" Newt Gingrich. After a mere ninety days of this, the
Supreme Court hears and decides the case on expedited review, ruling 5 to 4,
with nine separate opinions, that Reich is really the Acting President. Janet
Reno then changes her mind and decides that she is willing to be the Acting
President after all. Warren Christopher vacillates on whether or not he should
try to bump Reno and finally, at the urging of Gingrich, decides to do so be-
cause Saddam Hussein has decided to reinvade Kuwait. The public watches
and cheerfully accepts all of this, and the country waits calmly for the next
regularly scheduled presidential election, which is by then still six months
away.

56

To quote Professor Black's discussion of his similarly constructed (but less
outlandish) hypothetical, "I don't think I possess the resources of rhetoric ade-
quate to characteriz[e] the absurdity of th[is] position." 57 The Framers were
"men of practical wisdom" and to think that "hidden away... in the interstitial
silences of [the] Constitution .. . [there lurks] a command that could bring
about such a preposterous result" is truly bizarre. If ever there was a situation
where one could confidently say that there was a "lack ... of judicially discov-
erable and manageable standards, '5 8 this is that situation. Let us consider for a
moment why that is so.

If the Supreme Court were to strike down those portions of the Presidential
Succession Act that place legislative officers in the line of succession to the
presidency, we would be left under current law with only a Cabinet succession.
This would be a totally novel and undemocratic state of affairs. Both the Presi-
dential Succession Act of 1792 and the Act of 1886 provided for the possibility
of special elections, although in the case of the 1886 Act, the election was at
Congress' option. The 1947 Act does not provide for a special presidential
election, presumably because Congress meant to ensure democratic legitimacy
by putting the Speaker and President pro tempore, both of whom are elected
officials of a sort, in the line of succession.

Democratic legitimacy is more important to a successful presidency today
than ever before. And yet, Supreme Court invalidation of the 1947 Act would
result in the least democratic presidential succession scheme of the last 200
years. A Supreme Court faced with that fact might uphold the 1947 Act fearing
that more damage would be done to the nation by imposing on it an unelected

56. See id. (hypothetical rewritten for this context).
57. Id. at 54.
58. Nixon v. United States, 113 S. Ct. 732, 735 (1993) (quoting Baker v. Carr, 369 U.S. 186, 217

(1962)).
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surprise President than would be done by misreading the vague word "Officer"
in the Presidential Succession Clause. Yet this outcome too would be unsatis-
factory because it would make legitimate a constitutional succession arrange-
ment that is in fact structurally flawed.

The only publicly acceptable solutions to a double vacancy are succession
by: (1) the Speaker, or (2) a senior Cabinet Officer, with a special presidential
election to follow. Under present law, the Supreme Court would be constitu-
tionally unable to pick either option. There is thus "a lack of judicially discov-
erable and manageable standards" here such that successful judicial review
could not occur. This question is classically political in that the arguments for
and against invalidation of the 1947 Act will be mainly political arguments
dressed up in legal trappings.

C. Concerns About Finality and the Difficulty of Fashioning Relief

The problems raised by judicial review in this context with respect to final-
ity and the difficulty of fashioning appropriate relief are far more serious than
even the judicially manageable standards concerns. If you are not yet per-
suaded of the impropriety of judicial review here, consider what the Supreme
Court had to say about finality and the difficulty of fashioning relief in Nixon v.
United States:59

We agree... that opening the door ofjudicial review to the procedures used by
the Senate in trying impeachments would "expose the political life of the coun-
try to months, or perhaps years, of chaos." This lack of finality would manifest
itself most dramatically if the President were impeached. The legitimacy of
any successor, and hence his effectiveness, would be impaired severely, not
merely while the judicial process was running its course, but during any retrial
that a differently constituted Senate might conduct if its first judgment of con-
viction were invalidated. Equally uncertain is the question of what relief a
court may give other than simply setting aside the judgment of conviction.60

Those very same concerns come into play here in the context of presidential
succession. Any successful presidential succession scheme must provide iron-
clad certainty as to the mechanics and nature of succession.

Any judicial review of the succession statute undermines that. This too is
illustrated by the hypothetical scenario in Part II.B above. Courts cannot hear
cases about the succession mechanism quickly, nor could they hear them before
the fact, when the controversy would be unripe. It is unthinkable that Newt
Gingrich (or Tom Foley before him) would ever be displaced as Acting Presi-
dent by the Supreme Court, but litigation over the question would surely be
destabilizing and disruptive in the extreme. If ever there was a question as to
which finality was important, this surely is it. Litigation over succession to the
presidency would be far more damaging to the country than any of the other
likely outcomes. If the need for finality counts for anything at all in determin-
ing the presence or absence of political questions-and the Court insists that it

59. Id.
60. Id. at 739 (citation omitted).
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does count-then the constitutionality of the Presidential Succession Statute is
a classic political question.

Finally, what kind of order could a court issue to displace a Speaker of the
House who was also Acting President? An injunction? A mandamus? What if
the Speaker/Acting President simply refused to obey the Court's order and the
House of Representatives backed him up in a fit of institutional pique? What if
the Speaker/Acting President purported to pardon everyone who violated the
Court's order? It is hard to imagine a situation more likely to raise the "poten-
tiality of embarrassment from multifarious pronouncements by various depart-
ments on one question." 61 It is frankly inconceivable that any American
Supreme Court would ever try to adjudicate such a dispute. The very ridicu-
lousness of such a lawsuit makes clear that the Constitution must not contem-
plate judicial secondguessing of presidential successions. It is structurally
implausible to think that "the judicial Power of the United States" could reach
this type of inherently political and uncertain situation.62

There is one last bit of evidence that I will submit in proof of the proposi-
tion that the political question doctrine applies here. Consider now some of the
other contexts in which the Supreme Court has said there is no judicial review
because there is a political question: impeachments; recognition of the validity
of a state's government; the constitutional amendment process; certain foreign
relations questions; the status of Indian tribes. In all of these contexts, there
may be high questions of politics that seem almost to precede the setting up of
a legal system. Not only is there a lack of judicially discoverable and managea-
ble standards: there is also a sense that the questions involved are too impor-
tant, too fundamental, and too anterior to the setting up of a legal system for
courts to decide them.

Presidential succession falls into the same category. Like setting dynastic
succession in the English monarchy, or specifying who would act as Regent, it
involves a political power that must be exercised by the Crown or by the Parlia-
ment but surely not by the Courts of Law. Congress is the inheritor of this
power under our Constitution pursuant to the Presidential Succession Clause,
and that power must be by its very nature an unreviewable political power in
this country as it surely was in Britain. Analogical reasoning from the Supreme
Court's prior case law confirms that the political question doctrine applies to
presidential succession cases just as it applies to reviewability of impeachment

61. Baker, 369 U.S. at 217. Other Baker factors relevant to this question are: (1) "the impossibil-
ity of deciding without an initial policy determination of a kind clearly for nonjudicial discretion"; (2)
"the impossibility of a court's undertaking independent resolution without expressing lack of the respect
due coordinate branches of government!'; and (3) "an unusual need for unquestioning adherence to a
political decision already made." Id.

62. See notes 12-16 supra. I do not believe the 'Judicial Power of the United States" reaches any
suit that challenges the Presidential Succession Act, including suits for back pay or money damages.
The bar is jurisdictional and is not merely a matter for the courts to weigh as an exercise of their
equitable discretion.
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cases and to cases involving who is the lawful governor of Rhode Island or of
reconstructed Texas.63

II. How SHOULD CONGRESS EXERCISE ITS POLITICAL POWER OVER

PREsIDENTIAL SUCCESSION?

Although Congress has unilateral power to set the presidential succession
by statute, it does not follow that Congress should exercise that power in un-
constitutional ways. Members of Congress, like the President and like federal
judges, are obligated to interpret and obey the Constitution before they exercise
any of the powers conferred on them by that document. Members ought to
conclude that they are under a constitutional obligation to repeal the 1947 Act
given the Amars' originalist argument that that Act is unconstitutional. Even if
a Court might wrongly consider such a question to be fixed by usage, members
of Congress should not consider themselves to be similarly bound, and they
should certainly inform their exercise of policy discretion with the knowledge
that the 1947 Act is unconstitutional.

Members of Congress should likewise give weight to the Framers' rejection
of the Walpolian/prime ministerial model, in favor of a constitutionally in-
dependent President with his own electoral mandate. The Framers' choice of a
presidential system over a parliamentary system looks more momentous to us
today, and is more a part of our distinctive constitutional self-identity, because
of the way other nations' constitutions have developed.

Moreover, Congress's potential role in picking Presidents in the event of
Electoral College deadlock looks very different to us today than it would have
looked at the time of the framing. Two hundred years of established practice
has conditioned us to think of the President as the representative of a national
plebiscitary majority, whose selection is only nominally ratified by the shad-
owy institution of the Electoral College. In addition, the unanticipated devel-
opment and evolution of our two-party system almost guarantees that
presidential elections will ordinarily be contested by two major party candi-
dates and that there will almost always be an Electoral College winner.64 Thus
conditioned, we tend to think of Electoral College deadlock as a constitutional
disaster waiting to happen. Yet in 1789, it was quite conceivable that Electoral
College deadlock would happen frequently and that the House of Representa-
tives would usually pick the President, with the Electoral College functioning
as a nominating convention. The development and evolution of our two-party
system and 200 years of practice have made our constitutional system even
more "presidential" than it could otherwise have been. Congress should take
account of these developments by setting a presidential line of succession that
excludes legislative officers because their inclusion in the line of succession is

63. Nixon v. United States, 113 S. Ct. 732 (1993); Luther v. Borden, 48 U.S. (7 How.) 1 (1849);
Texas v. White, 74 U.S. (7 Wall.) 700 (1868).

64. Steven G. Calabresi, Political Parties as Mediating Institutions, 61 U. C. L. REv. 1479,
1506-11 (1994).
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even more jarring to us today than it would have been at the time of the
founding.

Similarly, 200 years of practice has made us less cognizant of Congress'
impeachment power. The failed attempt to impeach Andrew Johnson taught
that congressional meddling with presidential independence was wrong-headed,
and thus once again, prime ministerialization was foreclosed.65 Practice and
the development of a strong two-party system have thus helped to create a
much more "presidential" system than the Constitution ever mandated. Con-
gress should acknowledge these developments by setting a presidential line of
succession that excludes legislative officers.

But most important of all, as the Amars argue powerfully,66 the President
and the Vice President are the representatives of a distinct national majority
electoral coalition. It is part of the genius of our evolved constitutional system
that we require that such coalitions be formed once every four years and that
we then temper their majoritarian power by requiring concurrence of differently
constructed legislative bodies, and of the President, before legislation can be
passed. One of these bodies, the House of Representatives, is localist and na-
tionalist in outlook; the other legislative body, the Senate, is federal and state
oriented.

Presidential national majoritarianism in this evolved system is in careful
tension with congressional devotion to state and local interests. Without the
President's national, majority voice, the system lapses into the parochial redis-
tributive behavior that has long led critics to assail the congressional committee
system. As I explained in a recent article,67 congressional leaders may repre-
sent majorities of their state and localist colleagues, but this gives them a very
different perspective from that enjoyed by the President and his faithful policy
subordinates, who are all agents of an openly national, majoritarian political
coalition. Moreover, the Speaker of the House may be unpopular in a majority
of the states, while the President pro tempore of the Senate may be unpopular
to a majority of the nation's voters. The President and his faithful agents must
straddle those constituencies, maintaining a national majority coalition with a
good federal distribution and spread to it.

Substitution of the Speaker of the House or the President pro tempore of the
Senate for the President will disrupt this normal equilibrium of our evolved
constitutional system. It will allow temporary executive government by con-
gressional committee in place of the pure presidential system that has served us
so well over the last two centuries. This is a high price to pay to get an Acting
President who can claim to have been elected by his colleagues, instead of a
Secretary of State or of the Treasury who has not. Senior Cabinet members are
often experienced former politicians with the seasoning and experience to serve
as Acting President, at least until a special presidential election can be held.

65. See WmILLAm H. RHNQ tsT, GRAND INQuESTS: Tim HisiroRIc IWEAcHamrM OF JUSticE SA-
muE. C AND PRsmENr AN.RE w JoHNsoN 271 (1992).

66. See Arnar & Amar, supra note 4, at 131.
67. See Steven G. Calabresi, Some Normative Arguments for the Unitary Executive 48 Amc. L.

REv. 24, 31-33 (1995).
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Moreover, and crucially, the senior members of the President's cabinet repre-
sent the same electoral coalition that put him into office, whereas legislative
leaders emphatically do not. Senate confirmation of senior cabinet members
known to be high on the succession list provides protection against the risk of
excessive cronyism or extremism in the selections for those spots. In sum, the
evolved nature of our constitutional regime, coupled with the normative argu-
ments that can be mustered for having a strong and independent presidency
counsel against putting legislative officers in the line of succession to the
presidency.

If we really thought that having democratically elected executive officers
was always preferable, we would substitute the congressional committee chair-
men for our appointed cabinet secretaries and move to congressional committee
government. We do not do that because we do not think officials elected by
small districts should simultaneously hold large national offices that can be
looted for the benefit of those small districts. Why then should we presump-
tively entrust the largest and most powerful of our national offices to a man
who may only have won elections in a small atypical House district or in a
small atypical state during the course of his entire political career? Is this really
significantly more democratic than entrusting the office presumptively to the
confirmed Secretary of State of the deceased man who unilaterally picked the
Vice President who has also unexpectedly died? The proper way to address the
democratic legitimacy concern is not by putting legislative officers in the line
of succession but by returning to the regime of the 1792 and 1886 Acts and
providing for a special presidential election.

mT. OF INCENTIVE STRUCTURES AND SPECIAL. ELECTIONS

The Amars suggest a popular and venerable solution to the problem of find-
ing a democratically legitimate successor to the President and Vice President in
the event of a double death. They urge that Congress mandate a special elec-
tion as was provided for under the first presidential succession law, the act of
1792.68 They wisely insist, however, that the election be made mandatory
rather than that it be held at the option of Congress as was the case under the
Presidential Succession Act of 1886.69

Some might argue, of course, that Congress lacks a constitutionally enu-
merated power to order special presidential elections.70 The Necessary and

68. See Amar & Amar, supra note 4, at 133, 137-38.
69. See id at 138.
70. The best argument against the constitutionality of special presidential elections is that they

may violate the Twenty-Fifth Amendment which seems to require that "whenever" there is a vacancy in
both of the top two offices, the acting President "shall" nominate a Vice President who, once confirmed
by both Houses of Congress, shall become President thereby bumping the Acting President who nomi-
nated him. See note 40 supra. The Amendment thereby seems to bar special presidential elections.

The bizarre formal requirements of the amendment could be circumvented in the following way:
Congress should by law specify that, in the event of a double vacancy, the Acting President should wait
to nominate a Vice President until after a special presidential election has been held. Congress should
indicate its expectation that the Acting President will nominate only the winner of the special presiden-
tial election to be Vice President. That person, once formally nominated and confirmed, would ascend
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Proper Clause, however, gives Congress the power to "carry[ ] into Execution"
the powers vested by the Constitution in the Office of the Presidency.71 It is
difficult to conceive of a statute more calculated to accomplish this purpose
than one that provides for filling the presidential office when it is vacant. Con-
gress does have the power then, as the Amars claim and as the members of the
second Congress believed, to order special presidential elections.72 Congress
should use its power to provide for special presidential elections following a
double vacancy whenever more than one year remains in the presidntial
term.73

Special presidential elections are essential given the charismatic, Caesarist
nature of the modem American presidency. Even in 1792, the Framers cor-
rectly perceived that an unelected officer would never be able to serve effec-
tively as President; 200 years later the need for democratic legitimacy is far
greater. Indeed, desire for a democratically elected President is the only good
argument for placing legislative officers in the line of presidential succession.
The best way to satisfy this democratic concern is, forthrightly, by providing
for special presidential elections. Most Speakers of the House lack the popular
legitimacy necessary to be an effective president.

Congress needs to wake up to this fact. It should amend the presidential
succession law to provide for a special presidential election within 60 days of
the occurrence of any double vacancy, whenever a year or more remains to be
served in the presidential and vice presidential terms. The Secretary of State,
or the next most senior Cabinet officer after him, should serve as Acting Presi-
dent, until a successor is elected to serve out the remainder of the stub term.

The best argument against special elections is that they create a bad incen-
tive for assassins and impeachers to try to remove both the President and the
Vice President from office and thereby change national policy through illegiti-
mate means. This is admittedly a bad incentive structure to create, especially at
a time when presidential assassinations and attempted assassinations are all too
common. But, this bad incentive structure already exists, because different
political parties often control Congress and the White House. Special elections
will not make this problem worse and might well make it less severe since any
double assassination is highly likely to produce a special election victory for

to the Presidency and could nominate his own Vice President. Nothing would prevent the Acting Presi-
dent from nominating himself ifhe ran in and won the special presidential election. This regime would
depend on public opinion to prevent the Acting President from frustrating the popular will. But, the
Electoral College relies on similar faith in the electors' integrity. National politicians are usually repeat
players; they therefore have powerful incentives to avoid blatantly frustrating the popular will. In any
case, Congress could enforce this regime by refusing to confirm any improper nominees for Vice Presi-
dent, and if necessary, by impeaching the Acting President.

71. U.S. CoNsr. art. I, § 8, cl. 18.
72. Congress could also effectuate a special election regime by creating a Special Presidential

Successor Office which would be an executive office filled by election and confirmation. The specially
elected successor would then be nominated by the Acting President to be successor President and con-
fumed by the Senate at which point he would displace his formal nominator from the White House.
This solution, like the one discussed in the footnote above, would require postponing implementation of
the badly worded mandate of the Twenty-Fifth Amendment which requires presidential nomination of a
Vice President "whenever" there is a vacancy in the vice presidential office.

73. See text accompanying notes 64-67 supra.
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the candidate of the slain President's and Vice President's party. In the end,
this concern counsels more for changing the presidential succession statute than
it does for leaving the status quo undisturbed.74

IV. CONCLUSION

The political question doctrine bars any judicial review whatsoever of the
constitutionality of presidential succession statutes. Absolute certainty about
the order of the presidential succession is vitally important, and it is thus a good
thing that the Constitution gives Congress unilateral power to determine the
order of succession. Newt Gingrich is therefore correct to say that, under pres-
ent law, he is second in the line of succession to the presidency. He is, and no
court will or should interfere with that succession regime.

Nevertheless, for both constitutional and policy reasons, Congress should
amend the presidential succession statute to remove legislative officers from
the line of succession and to provide for special presidential elections following
a double vacancy. Congress should not hurry in doing this, however, since
Speaker Gingrich has correctly identified so many other constitutionally prob-
lematic New Deal and Great Society statutes that are more urgently in need of
repeal. Any new succession statute should be timed to take effect after both
Bill Clinton and Newt Gingrich have left office. This will help guarantee that
debate over the merits of any new statute will not be unduly colored by partisan
considerations, as has happened in the past.75

74. Considering incentive structures alone would suggest removing the legislative officers from
the line of succession and eliminating the special election option. The succession would then go straight
to the Cabinet of the slain President, thereby offering no policy dividend to assassins or impeachers.
The problem with this succession scheme is that an unelected president is likely to be too weak in this
democratic day and age.

75. Such considerations plagued the second Congress when it passed the first presidential succes-
sion statute. The decision to put legislative officers at the top of the line of succession was a Federalist
ploy to keep Secretary of State Thomas Jefferson out of the line of succession. We should follow here
the example of the Twentieth and Twenty-Second Amendments, which succeeded in part by
grandfathering current officeholders out of provisions changing the time of presidential inaugurations
and creating a two-term limit for the Presidency. U.S. CoNsr. amend. XX, § 5; id. amend. XXII, § 1.
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Presidential Succession Under
3 U.S.C. § 19 and the Separation

of Powers: "If at First You Don't
Succeed, Try, Try Again"

By AMERICO R. CINQUEGRANA*

Introduction

The attempted assassination of President Reagan in 1981 and his
incapacity during surgery for intestinal disorders in 1985 and 1987 mo-
mentarily focused the attention of the public, the media, academia, and
government officials on the question of the legal authority of a Vice Presi-
dent who succeeds a dead or disabled President.' Each occasion fostered
a brief national spasm and a temporarily heightened interest in the gener-
ally unknown constitutional mechanism that would be activated should
circumstance disable a President and require a transfer of authority to
the Vice President.2 These episodes represented a traumatic, but healthy,
public reminder of the potential for sudden changes in the Presidency
and resulted in more intensive planning to avoid the uncertainties that
had arisen in dealing with such exigencies in the past.3

For example, a few months after the 1988 presidential inauguration,
President George Bush and Vice President Dan Quayle met with their
wives and the White House Counsel and White House Physician to dis-

* Former Deputy Counsel for Intelligence Policy, Office of Intelligence Policy and Re-
view, U.S. Department of Justice. B.A. 1968, University of New Hampshire; J.D. 1973, Uni-
versity of Virginia. The author would like to express appreciation to Senior Articles Editor Jill
Simeone, Articles Editor Emily Prescott, and Executive Editor Paul Carlson, whose thought-
ful suggestions proved invaluable in the development of this Article. In addition, the author
thanks his wife, Hope, and daughter, Faith, who patiently endured the long hours of revision
during summer vacation. The views expressed in this Article are solely those of the author.

1. See, ag., Questions Raised: Who Was in Charge?, 39 CONG. Q. WKLY. REP. 580
(1981); George M. Boyd, Reagan Transfers Power to Bush for 8-hour Period of Incapacity,
N.Y. TIMES, July 14, 1985, at Al; Walter V. Robinson, Reagan Undergoes Surgery Condition
Called Excellent,' BOSTON GLOBE, Jan. 6, 1987, at 1.

2. See, e.g., WHITE BURKETT MILLER CENTER OF PUBLIC AFFAIRS, UNIVERSITY OF
VIRGINIA, PRESIDENTIAL DISABILITY AND THE TWENTY-FIFTH AMENDMENT (1989).

3. See, e.g., JOHN D. FEERICK, FROM FAILING HANDS 264-79 (1965) (explaining early
issues regarding the law of presidential disability).
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cuss presidential succession under the Twenty-fifth Amendment to the
United States Constitution.' As reported by the Washington Post:

In what is believed to have been an unprecedented session,
President and Barbara Bush met last week with Vice President and
Marilyn Quayle... to determine the circumstances under which
Quayle would take over as acting president [under the Twenty-fifth
Amendment to the Constitution] if Bush became disabled ....

The White House had been strongly urged to convene the
meeting by presidential scholars who cited the "chaos" that fol-
lowed the attempted assassination of President Ronald Reagan
.... Confusion within Reagan's cabinet .. .led, among other
things, to then Secretary of State Alexander Haig Jr.'s informing
the nation that he was in charge.

Former White House counsel Fred F. Fielding [explained that
on the day of the attempt on Reagan] "when I mentioned the 25th
Amendment I could see eyes glazing over .... They didn't even
know about the 25th Amendment."

Former senator Birch Bayh .... an author ... of the 25th
Amendment, said... "We all hope and pray that the president will
be healthy and successful and live to a ripe old age, but history has
taught us we had better be prepared for all eventualities." 5

The substance of the April 1989 meeting has never been made pub-
lic. Nonetheless, by its mere occurrence, the meeting represented a sig-
nificant increase in sensitivity to the need to clarify the operation of the
Twenty-fifth Amendment. This is the mechanism that has been available
under the Constitution since 1967 to bring order to a succession by the
Vice President if a President should no longer be able to perform the
functions of that office.6

Unfortunately, succession issues tend to return to the subconscious
"unthinkable" category between crises and elections. In light of the re-
cent presidential election, it can be expected that there will be a brief
period of renewed attention to the uncertain prospects for succession in
circumstances not yet adequately treated by the law.7 There may even be

4. This meeting may have been a direct result of a report provided by former Presidents
Ford and Carter to the President-elect and Vice President-elect in November 1988 urging that
a plan be established for presidential succession and continuity in the event of a nuclear attack
on the United States. See Maralee Schwartz & Bill McAllister, Ford, Carter Urge Plans for
Facing the Unthinkable, WASH. POST, Nov. 29, 1988, at A23.

5. Judith Havermann & David Hoffman, Presidential Disability Discussed; At Scholars'
Urging, Bushes, Quayles Study Power-Transfer Issue, WASH. PoST, Apr. 28, 1989, at Al, A16.

'6. See infra text accompanying notes 11-19.
7. See, e.g., Al Kamen, Pre-Inaugural Succession Law Murky; Congress Has Failed to

Provide for the Unthinkable, Experts Say, WASH. PosT, Nov. 21, 1988, at All (discussing
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some reference to the possibilities that exist for the assumption of the
Presidency by an official who has neither campaigned for nor been
elected to serve as President or Vice President.8

While the Twenty-fifth Amendment is tangible evidence of the in-
creased attention that has been paid to the issue of vice-presidential suc-
cession to the Presidency, succession in the event the Vice Presidency is
also vacant has not been discussed to any great extent. Yet the potential
is real. Eight Presidents and seven Vice Presidents have died in office.
The Vice Presidency has been vacant for a total of almost forty years, or
twenty percent, of our constitutional history.9

It is at this level of succession-below the Vice President-that
there remains substantial room for unexpected developments, intrigue,
confusion, and ignorance of the relevant law at the highest levels of gov-
ernment if future circumstances leave both the President and Vice Presi-
dent dead or disabled. This almost unimaginable leadership crisis would
be governed by a largely unknown and generally ignored statute that pro-
vides for succession to the Presidency by senior government officials
other than the Vice President-3 U.S.C. § 19.10

This Article discusses that statutory provision and its constitutional
context. Most importantly, the Article explains that-by envisioning the
creation of an Acting President, drawn from the Cabinet, who would
effectively be a hostage to the congressional leadership at a time when a
national emergency may require the strongest executive action-the stat-
ute represents a fundamental breach in the separation of powers principle
upon which our government is based.

Part I of this Article describes the various provisions of law that
establish the succession process, particularly 3 U.S.C. § 19. Part II re-
views the intent of the drafters of the constitutional provision that em-
powers Congress to enact a succession statute and how that intent
reflects upon the constitutionality of a statute allowing removal of an
Acting President without impeachment proceedings. Relevant separa-
tion of powers principles that have been developed by the Supreme Court
are explained in Part III. Part IV then applies these principles to demon-

issues if the President-elect or Vice President-elect should be rendered unable to serve before
their inauguration).

8. See, eg., Bill McAllister, A Tradition to Keep One Speechless; Cabinet Absentee is
Would-Be Successor, WASH. PosT, Jan. 29, 1991, at A17 (discussing practice of excluding one
member of the Cabinet from State of the Union addresses in the Capitol Building in order to
ensure the survival of at least one potential successor in the event of a catastrophe there),

9. See, e.g., 111 CONG. REc. 3250 (1965) (remarks of Sen. Bayh); id. at 3265 (remarks of
Sen. Carlson).

10. See infra text accompanying note 34 for text of statute.
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strate the constitutional infirmity of section 19. Finally, several courses
of remedial action are proposed in Part V.

I. Provisions for Presidential Succession

A. Constitutional Succession Provisions

The Twenty-fifth Amendment to the United States Constitution"
was ratified in 1967. This event culminated a lengthy effort, given impe-
tus by the assassination of President Kennedy in 1963, to resolve various
issues that had arisen over the years regarding vice-presidential succes-
sion to the Presidency. 2 The issues addressed in that Amendment in-
clude whether the Vice President becomes the actual or only the acting
President in the case of presidential death or disability, how a vice-presi-
dential vacancy shall be filled, and what can be done to displace a men-
tally or physically disabled president.1 3

11. The Amendment provides:
Section 1. In case of the removal of the President from office or of his death or resignation,

the Vice President shall become President.
Section 2. Whenever there is a vacancy in the office of the Vice President, the President

shall nominate a Vice President who shall take office upon confirmation by a majority vote of
both Houses of Congress.

Section 3. Whenever the President transmits to the President pro tempore of the Senate
and the Speaker of the House of Representatives his written declaration that he is unable to
discharge the powers and duties of his office, and until he transmits to them a written declara-
tion to the contrary, such powers and duties shall be discharged by the Vice President as
Acting President.

Section 4. Whenever the Vice President and a majority of either the principal officers of
the executive departments or of such other body as Congress may by law provide, transmit to
the President pro tempore of the Senate and the Speaker of the House of Representatives their
written declaration that the President is unable to discharge the powers and duties of his office,
the Vice President shall immediately assume the powers and duties of the office as Acting
President.

Thereafter, when the President transmits to the President pro tempore of the Senate and
the Speaker of the House of Representatives his written declaration that no inability exists, he
shall resume the powers and duties of his office unless the Vice President and a majority of
either the principal officers of the executive department or of such other body as Congress may
by law provide, transmit within four days to the President pro tempore of the Senate and the
Speaker of the House of Representatives their written declaration that the President is unable
to discharge the powers and duties of his office. Thereupon Congress shall decide the issue,
assembling within forty-eight hours for that purpose if not in session. If the Congress, within
twenty-one days after receipt of the latter written declaration, or, if Congress is not in session,
within twenty-one days after Congress is required to assemble, determines by two-thirds vote
of both Houses that the President is unable to discharge the powers and duties of his office, the
Vice President shall continue to discharge the same as Acting President; otherwise, the Presi-
dent shall resume the powers and duties of his office.

1 12. See, eg., S. RaP. No. 66, 89th Cong., 1st Sess. (1965) (explaining requirement for
attention to succession problems).

13. These issues and whether they have been satisfactorily resolved by the Twenty-fifth
Amendment are beyond the scope of this Article. See William F. Brown & Americo R. Cin-
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In brief, the Amendment applies only to situations where there is a
vacancy in the Presidency due to the death, resignation, or removal of a
President, or where a President becomes disabled or is otherwise unable
to serve as President, or where there is a President but the Vice Presi-
dency is vacant. Under section 1 of the Amendment,14 the Vice Presi-
dent would become President, not Acting President as had been asserted
by some previously,15 if a President should be removed, die, or resign.

Section 2 of the Amendment16 provides authority for a President to
nominate an individual to fill a vice-presidential vacancy, subject to ap-
proval by a majority vote in both Houses of Congress. Section 317 con-
templates a voluntary presidential declaration to the Congress of a
disability that requires the Vice President to become Acting President
until the President declares the disability removed. Finally, section 418
authorizes the involuntary removal of a disabled President by agreement
of the Vice President and a majority of the Cabinet or some other body
designated for this purpose by Congress. 19 Thus, the Twenty-fifth
Amendment to the Constitution now provides the framework for vice-
presidential succession when there is a physical vacancy in the Presi-
dency or the occupant suffers some personal incapacity.

One of the original provisions of Article II of the Constitution sup-
plies Congress with authority to provide for presidential succession in a
variety of other circumstances, specifically where neither the President
nor Vice President is fit to serve.20 This provision includes the original
basis, clarified by the Twenty-fifth Amendment, for the Vice President to
assume the Presidency if the President is unable to perform the duties of
the office, and also empowers Congress to, "by law provide for the case of
removal, death, resignation or inability, both of the President and Vice

quegrana, The Realities of Presidential Succession: "The Emperor Has No Clones," 75 GEO.
L.J. 1389, 1393-1416 (1987) [hereinafter Emperor] (describing the origins and evolution of the
Twenty-fifth Amendment and discussing several proposals to improve upon it).

14. U.S. CONST. amend. XXV, § 1.
15. See RICHARD H. HANSEN, THE YEAR WE HAD No PRESIDENT 10-12 (1962) (dis-

cussing Secretary of State Daniel Webster's purported objection to Vice President John Tyler's
adopting the title of President when he succeeded President William Harrison in 1841); see
also infra note 21.

16. U.S. CONST. amend. XXV, § 2.
17. U.S. CONST. amend. XXV, § 3.
18. U.S. CONST. amend. XXV, § 4.
19. The complexities of these provisions, their history, and development are described in

detail elsewhere. See, e.g., BIRCH BAYH, ONE HEARTBEAT AWAY: PRESIDENTIAL DISABIL-
ITY AND SUCCESSION (1968) (authored by the principal Senate sponsor of the Twenty-fifth
Amendment); MICHAEL DORMAN, THE SECOND MAN (1968). See generally Emperor, supra
note 13, at 1393-1400.

20. U.S. CONST. art. II, § 1, cl. 6.
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President, declaring what officer shall then act as President, and such
officer shall act accordingly, until the disability be removed, or a Presi-
dent shall be elected., 21

B. Statutory Succession Provisions

A statutory framework for succession below the Vice President, im-
plementing the Article II authority, was considered by the First Con-
gress and enacted in 1792 by the Second.2 Congressional enemies of
then-Secretary of State Thomas Jefferson prevailed to limit succession to
the President pro tempore of the Senate and the Speaker of the House, in
that order, with the Secretary of State relegated to calling a special presi-
dential election within thirty-four days. 3 In 1886, the succession law
was revised to substitute the seven cabinet officers then in existence for
the congressional officers named in the earlier Act. 4 This change was
motivated by the fact that the two congressional offices frequently had
been unoccupied and by the concern, resulting from the impeachment
proceedings against Andrew Johnson, that a Senate President pro
tempore who was first in the line of succession would face a conflict of
interest in considering whether to support any movement to impeach a
President.25

Harry Truman became President in 1945 upon the death of Frank-
lin Roosevelt and, with no Vice President for the remainder of his first
term, became concerned that his selection of a Secretary of State would
also constitute selection of his potential successor as President.2 6 He be-
lieved this was inconsistent with democratic principles and that the Pres-
idency should be occupied by elected officials insofar as possible. 27 Thus,

21. Id. (emphasis added). The roots and development of this provision are discussed in
Part II of this Article. The omitted initial portion of the provision states: "In case of the
removal of the President from office, or of his death, resignation, or inability to discharge the
powers and duties of the said office, the same shall devolve on the Vice President, and the
Congress may.. . ." Id.

There had been serious political and academic debate for several decades concerning
whether a Vice President who assumed the Presidency under this provision actually became
"President," thereby replacing an elected President who had become temporarily disabled, or
only served as "Acting President" until the disabled President recovered. This matter was
resolved by the Twenty-fifth Amendment which makes it clear that a disabled President may
recover the office when the disability is removed. See U.S. CONST. amend. XXV; see also supra
note 17 and accompanying text; Emperor, supra note 13, at 1397-98.

22. Succession Act of 1792, ch. 8, 1 Stat. 239-41.
23. Id. § 9; see also RUTH C. SILVA, PRESIDENTIAL SUCCESSION 113 (1951).
24. Succession Act of 1886, ch. 4, 24 Stat. 1 (repealing 13 Rev. Stat. §§ 146-50 (1873)).
25. See, e.g., 91 CONG. REc. 7015 (1945); SILVA, supra note 23, at 25-27.
26. See 93 CONG. REc. 7692 (1947) (President Truman's Special Message to Congress on

June 19, 1945).
27. Id.
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he recommended that the Speaker of the House and the Senate President
pro tempore once again be placed at the head of the line of succession, to
be followed by the cabinet members.28 Truman renewed this request in
each of the next two years,29 and the Congress finally adopted his sugges-
tions-after debating whether succession by congressional officers is con-
stitutional,30 what constitutes a disability,31 whether to extend succession
below the Cabinet to include senior military officers,32 and whether the
Senate leadership should precede that of the House.33

The product of that debate, the current embodiment of the power
entrusted to Congress by Article II, appears in 3 U.S.C. § 19:

(a)(1) If, by reason of death, resignation, removal from office, in-
ability, or failure to qualify, there is neither a President nor Vice
President to discharge the powers and duties of the office of Presi-
dent, then the Speaker of the House of Representatives shall, upon
his resignation as Speaker and as a Representative in Congress, act
as President.
(2) The same rule shall apply in the case of the death, resignation,
removal from office, or inability of an individual acting as Presi-
dent under this subsection.
(b) If, at the time when under subsection (a) of this section a
Speaker is to begin the discharge of the powers and duties of the
office of President, there is no Speaker, or the Speaker fails to qual-
ify as Acting President, then the President pro tempore of the Sen-
ate shall, upon his resignation as President pro tempore and as
Senator, act as President.
(c) An individual acting as President under subsection (a) or sub-
section (b) of this section shall continue to act until the expiration
of the then current Presidential term, except that -
(1) if his discharge of the powers and duties of the office is founded
in whole or in part on the failure of both the President-elect and
the Vice President-elect to qualify, then he shall act only until a
President or Vice President qualifies; and
(2) if his discharge of the powers and duties of the office is founded
in whole or in part on the inability of the President or Vice Presi-
dent, then he shall act only until the removal of the disability of
one of such individuals.
(d)(1) If, by reason of death, resignation, removal from office, in-
ability, or failure to qualify, there is no President pro tempore to
act as President under subsection (b) of this section, then the officer
of the United States who is highest on the following list, and who is

28. Id.
29. See H.R. Doc. No. 385, 79th Cong., 2d Sess. 21 (1946); 93 CoNG. REc. 7693 (1947).
30. See, e.g., 93 CONG. REc. 7766-70 (1947).
31. See, e.g., id. at 7796-98.
32. See, e.g., id. at 7598.
33. See, e.g., id. at 7780.
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not under disability to discharge the powers and duties of the office
of President shall act as President: Secretary of State, Secretary of
the Treasury, Secretary of Defense, Attorney General, Secretary of
the Interior, Secretary of Agriculture, Secretary of Commerce, Sec-
retary of Labor, Secretary of Health and Human Resources, Secre-
tary of Housing and Urban Development, Secretary of
Transportation, Secretary of Energy, Secretary of Education, Sec-
retary of Veterans' Affairs.
(2) An individual acting as President under this subsection shall
continue so to do until the expiration of the then current Presiden-
tial term, but not after a qualified and prior-entitled individual is
able to act, except that the removal of the disability of an individ-
ual higher on the list contained in paragraph (1) of this subsection
or the ability to qualify on the part of an individual higher on such
list shall not terminate his service.
(3) The taking of the oath of office by an individual specified in the
list in paragraph (1) of this subsection shall be held to constitute
his resignation from the office by virtue of the holding of which he
qualified to act as President.
(e) Subsections (a), (b), and (d) of this section shall apply only to
such officers as are eligible to the office of President under the Con-
stitution. Subsection (d) of this section shall apply only to officers
appointed, by and with the advice and consent of the Senate, prior
to the time of the death, resignation, removal from office, inability,
or failure to qualify, of the President pro tempore, and only to of-
ficers not under impeachment by the House of Representatives at
the time the powers and duties of the office of President devolve
upon them.
(f) During the period that any individual acts as President under
this section, his compensation shall be at the rate then provided by
law in the case of the President.34

Under subsection (a)(1) of this statute, the Speaker of the House of
Representatives is first in the line of succession to become Acting Presi-
dent if there is neither a President nor a Vice President who is able to
serve.35 If there is no Speaker, or the Speaker is unable or unwilling to
act as President, subsection (b) empowers the President pro tempore of
the Senate to succeed and become Acting President.36 In order to be-
come Acting President, because there is neither a functioning President
nor Vice President, the Speaker of the House and the President pro
tempore of the Senate are required by section 19 to resign from their

34. 3 U.S.C. § 19 (1988) (emphasis added). This provision, entitled "Vacancy in offices of
both President and Vice President; officers eligible to act," was enacted in 1948 and was pre-
ceded by succession acts of 1792 and 1886. See supra notes 22-25 and accompanying text.

35. 3 U.S.C. § 19(a)(1). It is important to note that the statute uses the same term that
appears in the Article II provision of the Constitution on which it is based and empowers the
identified officials to "act" as President.

36. 3 U.S.C. § 19(b).
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respective leadership positions and from the Congress. 7

If neither a Speaker nor a President pro tempore is able or willing to
do so, then the members of the Cabinet are eligible to succeed and be-
come Acting President under subsection (d) in the following order of
priority, corresponding to the order in which the positions were origi-
nally established:

Secretary of State,
Secretary of Treasury,
Secretary of Defense,
Attorney General,
Secretary of Interior,
Secretary of Agriculture,
Secretary of Commerce,
Secretary of Labor,
Secretary of Health and Human Services,
Secretary of Housing and Urban Development,
Secretary of Transportation,
Secretary of Energy,
Secretary of Education,
Secretary of Veterans Affairs.38

Section 19 does not require that the congressional officers take the
presidential oath of office, although it appears from the legislative history
of the provision that this was expected to occur.39 In any event, the stat-
ute explicitly refers to the taking of the presidential oath of office by a
cabinet member in order to become Acting President and specifies that
the oath-taking constitutes a resignation from the cabinet position.'

Either of the congressional officers is empowered to remain as Act-
ing President, under subsection (c), until the end of the presidential term,
or until the relevant disqualification or disability on the part of the Presi-
dent or Vice President is removed.41 By contrast, however, a cabinet

37. 3 U.S.C. §§ 19(a)(1), (b). Prior to 1945, Congress clearly intended that an official who
succeeded to the Presidency under Article II would retain the legislative or executive office
that entitled the official to succeed in the first instance. This was because it was believed that a
resignation from the office that was the basis for the succession would render the individual no
longer eligible for the Presidency since the individual would no longer be an "officer of the
United States" as required by Article II. See, eg., SILVA, supra note 23, at 138-42, 175.

38. 3 U.S.C. § 19(d)(1) (1988), as most recently amended by the Department of Veterans
Affairs Act, Pub. L. No. 100-527, § 13(a), 102 Stat. 2643 (1988) (creating that Department and
inserting the new Secretary into the succession statute). For a more complete discussion of the
evolution of this line of succession, see Emperor, supra note 13, at 1431 n.143.

39. The explicit requirement may have been omitted as a result of a misconception regard-
ing the contents of a House amendment to the succession proposal. See 93 CONG. REc. 7695
(1947) (remarks of Sen. Wherry).

40. 3 U.S.C. § 19(d)(3).
41. 3 U.S.C. § 19(c). The Constitution, by way of qualifications, requires that the Presi-

dent and Vice President be natural born citizens of the United States, at least thirty-five years
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officer who succeeds to the Presidency may serve as Acting President
under section 19 until the expiration of the presidential term or until any
disability or disqualification on the part of a "prior-entitled" individual is
removed.42

C. Congressional Supplantation

The reference to a "prior-entitled individual" specifically excludes
another cabinet officer who might occupy a position higher in the succes-
sion list established by the statute but who was unable, unwilling, or un-
available to assume the position in the assigned order of succession.43

The legislative history of the provision makes clear, however, that the
reference was intended by Congress to empower not only a President or
Vice President, but also a Speaker of the House or President pro tempore
of the Senate to remove and replace a former cabinet officer who has
become Acting President.' This discretionary supplantation authority
remains despite the fact that these "prior-entitled" individuals initially
might have been unable or, especially relevant in the case of the congres-
sional officers, unwilling to function as Acting President.45

Under the provisions of section 19 requiring a resignation in order
to succeed,46 a refusal by these congressional officers to resign from the
Congress and their leadership position as required by the statute would
constitute a form of disqualification to act as President. These officers,
however, may decline to assume the Presidency when the choice first
becomes available, yet subsequently "remove" that disqualification and
qualify to act as President by complying with the law and submitting the
required resignation.47 Removal of the disqualification then would enti-

of age, residents of the United States for at least fourteen years, and inhabitants of different
states. U.S. CONST. art. II, § 1, cl. 5; see also id. amend. XII. While the authority to provide
for succession in the event of death, disability, removal, or resignation, appears in Article II, as
explained earlier, see supra note 20 and accompanying text, the power of Congress to enact a
law providing for succession where there is a failure to meet the specified qualifications was
added to the Constitution in 1933 as part of the 20th Amendment. See THE CONSTITUTION
OF THE UNITED STATES OF AMERICA: ANALYSIS AND INTERPRETATION, S. Doc. No. 82,
92d Cong., 2d Sess. 1575 (1973).

42. 3 U.S.C. § 19(d)(2).
43. Id.
44. See 93 CONG. REC. 7705, 7774-76 (1947) (colloquies between Sens. Wherry and Bar-

kley); see also id. at 7700 (remarks of Sen. Wherry); S. REP. No. 34, 80th Cong., 1st Sess. 2
(1947) (explaining intent that the Speaker or President pro tempore could supplant a former
cabinet officer who is acting as President at such time as the congressional officers are no
longer disqualified); H.R. REP. No. 817, 80th Cong., 1st Sess. 5-6 (1947) (describing ability of
"prior entitled individuals" to replace cabinet officer as Acting President).

45. See 93 CONG. REc. 7705 (1947).
46. 3 U.S.C. §§ 19 (a)(1), (b)(1).
47. See infra note 53 and accompanying text.
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tle either of the congressional officers, as "prior-entitled" individuals, to
assert a claim to the acting Presidency that would be superior under the
law to that of an individual who had resigned from a cabinet post and
become Acting President previously.4" Thus, a congressional officer
would hold the power under section 19 to displace at any time a former
cabinet member who had become Acting President.49

Furthermore, this option to replace an Acting President would be
available to any individual who may subsequently be selected as Speaker
of the House or President pro tempore of the Senate during the remain-
der of the presidential term.50 Because of the absence of factual or tem-
poral limitations in section 19, it would not matter whether the
individual involved previously had declined to accept the position of Act-
ing President, occupied either of the congressional leadership positions at
the time the cabinet member became Acting President, or even had been
a member of Congress when previous congressional officers originally
had decided to refuse to accept the office.51 And this threat of displace-
ment would endure throughout the tenure, perhaps encompassing almost
the entire four-year presidential term if the vacancies occurred early in
the administration of an Acting President who had acceded to that posi-
tion from the Cabinet.

The potential for displacing a cabinet officer acting as President,
even with a newly elected congressional officer, was well within the intent
of Congress when it enacted this provision.52 This was made absolutely
clear in an explanation provided by Senator Wherry, a leading proponent
of the legislation, during the floor discussion of the bill that eventually
became section 19:

Mr. BARKLEY. [I]f the House should elect an unqualified
Speaker, and if the Senate should elect an unqualified President pro
tempore, neither of them could become President?

Mr. WHERRY. It would then go to the Secretary of State.
This is exactly correct.

Mr. BARKLEY. Then the succession would finally pass to
the Secretary, as the third in line?

48. See infra note 53 and accompanying text.
49. See supra note 45.
50. See supra note 45.
51. Strangely enough, the Constitution does not require that a Speaker of the House of

Representatives be a member of that body. It simply empowers the House to "chuse their
Speaker" but provides no standards or qualifications for being elected to that position. U.S.
CONST. art. I, § 2, cl. 5; see also 93 CONG. REc. 7780 (1947) (remarks of Sen. Russell, arguing
that the Senate President pro tempore should come before the Speaker of the House in the line
of succession).

52. See supra note 45 and accompanying text; infra note 54 and accompanying text.
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Mr. WHERRY. Yes, [the cabinet officer could succeed] tem-
porarily, only, because it would take but a very few minutes for the
House to elect a new Speaker if the Speaker did not qualify or if he
resigned. The Senate could do the same thing with the President
pro tempore; or, if he did not qualify, then the Secretary of State
could continue to act as President until the President pro tempore
qualified.

Mr. BARKLEY. He could be President, then, for a few min-
utes and then the House would unhorse him?

Mr. WHERRY. He would serve only for the emergency. 3

It is patent from this exchange and other references in the legislative
history of section 19"4 that Congress intended to preserve authority for
its leaders to "unhorse" a cabinet member who becomes Acting
President.

While a preference for elected officials in the line of succession is
consistent with the wishes of President Harry Truman in 1945 when he
proposed revision of the predecessor to section 19, the supplantation pro-
vision goes too far by providing the Congress with inordinate power over
the tenure of an Acting President.55 For example, so long as it remains
unclear whether a disabled President and Vice President will recover, the
Speaker of the House and President pro tempore may postpone their suc-
cession decisions in order to avoid the permanent loss of their legislative
positions for what may be a temporary stay in the Oval Office. Rather
than taking the likely irreversible step of resigning from their leadership
and congressional positions, they would lose nothing by refusing the op-
portunity to serve as Acting President and allowing a cabinet officer to
take the post while there is any question of longevity. Subsequently, if
and when the disabled President and Vice President die or have been

53. 93 CONG. REC. 7705 (1947). This logic was premised on the presumption, apparently
widely shared in the Senate and the House, that elected officials from the Congress have a
superior claim to the Presidency than does any appointed, unelected cabinet official. See, e.g.,
93 CONG. REC. 7777-78 (1947) (Sen. Baldwin); id. at 8633 (Rep. Keating); see also S. REP. No.
34, 80th Cong., 1st Sess. 2 (1947) (explaining intent that the Speaker or President pro tempore
could supplant a former cabinet officer who is acting as President at such time as the congres-
sional officers are no longer disqualified); H.R. REP. No. 817, 80th Cong., Ist Sess. 5-6 (1947)
(describing ability of "prior entitled individuals" to replace cabinet officer as Acting Presi-
dent); 93 CONG. REc. 7774-76 (1947) (colloquies between Sens. Wherry and Barkley); id. at
7700 (remarks of Sen. Wherry).

54. 93 CONG. REc. 7700 (1947).
55. The first version of successor legislation submitted by President Truman specifically

authorized a cabinet officer to serve as Acting President only until a qualified legislative officer
could take over or a new President could be elected during the next congressional election. See
Emperor, supra note 13, at 1417-30 for a full discussion of the succession acts of 1792 and 1886
and the development of § 19 during the Truman Administration.
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determined to be disabled permanently, the congressional leaders would
retain unbridled discretion to determine whether, when, and on what
political or other basis to remove and replace an Acting President who
has been drawn from the Cabinet. 6

D. Section 19 in Action: A Hypothetical

The insidious effects of these provisions can best be illustrated by
utilizing real personalities and potential circumstances. Assume, hypo-
thetically, that Vice President Quayle actually had given truth to the ru-
mors that swirled around the nation during July 1992 and had resigned
under pressure to enhance President Bush's chances for reelection. Also
assume that later the same day, while in Kennebunkport preparing to
announce the nomination of Ronald Reagan as interim Vice President
under the Twenty-fifth Amendment, President Bush was seriously in-
jured and rendered comatose while attempting a 180-degree turn in his
cigarette speedboat.

Speaker of the House Thomas Foley would have the option of re-
signing from his office and the Congress in order to become Acting Presi-
dent. With an election approaching, however, Speaker Foley might
reasonably decide that the loss of his hard-earned position in the House
was not warranted for a four-month stint as Acting President in a Re-
publican administration. Senate President pro tempore Robert Byrd
would next be faced with the same decision. Again, it would not be un-
reasonable for the powerful chairman of the Senate Appropriations Com-
mittee to decide that his vow to bring a billion dollars worth of federal
projects to his home state of West Virginia would be easier to satisfy if he
remained in the Senate for the duration of his term.

Thus, the statutory line of cabinet member succession would be acti-
vated. Assume further that Secretary of State James Baker already had
left that position to become Chief of Staff in the White House, that Treas-
ury Secretary Nicholas Brady had resigned to devote full time to fun-
draising efforts for President Bush, and that Secretary of Defense

56. The only apparent constraint on this discretionary authority lies in the Acting Presi-
dent's ability to appoint an individual to fill the vice-presidential vacancy under § 2 of the 25th
Amendment. Even as Acting President, the former cabinet officer would have this and all the
powers of an actual President and would not be automatically displaced by the new Vice Presi-
dent. See, eg., Emperor, supra note 13, at 1405 n.60. And the new Vice President, once
nominated and confirmed by both houses of Congress as provided in that section, would be the
primary successor to the Presidency if anything, such as "removal" by the congressional lead-
ership, were to happen to the Acting President. See id. at 1442-43; see also U.S. CONST.
amend. XXV, § 1. Of course, the congressional leadership could take steps, including a pre-
emptive supplantation of the Acting President, to delay or avoid congressional confirmation of
a vice-presidential nominee.
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Richard Cheney was on a backpacking trip to the outermost reaches of
the Wyoming wilderness and, by deliberate design on his part, could not
be reached for twelve hours. Since it can be safely assumed that the
Democratically-controlled Congress would have no intention of quickly
approving an interim Vice President, this chain of events would bring the
choice to Attorney General William Barr. Finally, assume the Attorney
General chose not to wait for Secretary Cheney's return but eagerly ac-
cepted the opportunity to become the youngest Acting President in the
nation's history in order, however briefly, to further protect and enhance
the presidential prerogatives he had defended so vigorously at the Justice
Department.

Shortly after taking the presidential oath of office, Acting President
Barr is told that Secretary Cheney is on the telephone and wishes, at the
urging of his staff and as a matter of duty to his country, to assert his
more senior claim to the Presidency. Armed with the advice of the Jus-
tice Department, Mr. Barr explains to Mr. Cheney that "the train has
left the station" and that there is no basis under section 19 for Mr. Barr
to relinquish the position to Mr. Cheney. Mr. Cheney returns, perhaps
only slightly disappointed, to the beauties of the outlands.

Soon, a second call is received by the Acting President. It is Con-
gressman Henry B. Gonzalez who reports that he has prevailed upon
Congressman Foley to step down from the Speakership for the few weeks
remaining in the congressional session, based on assurances that Mr. Fo-
ley will be reelected to the Speakership of the new Congress if the Demo-
crats maintain their control. Further, as part of these machinations, his
Democratic colleagues have elected Congressman Gonzalez the new
Speaker as a gesture of respect for his continuing badgering of the Bush
Administration with regards to its policies toward Iraq.

Speaker Gonzalez politely reminds the Acting President of his re-
fusal, while Attorney General, to provide additional classified informa-
tion requested for the Congressman's investigation after the
Congressman had been accused of disclosing such information in the
Congressional Record.57 The new Speaker also recalls the former Attor-
ney General's previous decision not to appoint an independent counsel as
requested by Democratic members of Congress to investigate allegations
that Bush Administration officials had broken the law in authorizing ex-

57. See, e.g., Press Release, House Committee on Banking, Finance, and Urban Affairs
(July 30, 1992) (describing letters from the Central Intelligence Agency as having "all the
appearance of warmed over versions of earlier complaints from Attorney General William P.
Barr").

[Vol. 20:105
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ports of American technology to Iraq.5" The new Speaker then subtly
refers to the supplantation provisions of section 19, suggests the Acting
President "look it up," and invites the Acting President to the Speaker's
office in the Capitol for a "frank discussion" of these two matters.

The Justice Department and White House Counsel's Office scurry to
examine the law and confirm the new Speaker's authority to supplant the
former Attorney General at the drop of a resignation from the Speaker-
ship. The Acting President begins to consider whether a few classified
documents and a mere investigation by an independent counsel are really
worth fighting over. Should Barr continue to refuse his "requests,"
Speaker Gonzalez could resign, become Acting President for the remain-
der of the presidential term, and direct the provision of all relevant docu-
ments to the Congress and the appointment of a particularly aggressive
independent counsel to look into Bush Administration "wrongdoing" in
the months leading up to the Fall election.

As this fanciful discourse illustrates, the unbridled discretion that
section 19 places in the hands of the congressional leadership may affect
the ability of an Acting President to base decisions on the best interests of
the nation rather than what would be most pleasing to the Congress.59 It
also provides a statutory mechanism for the removal of a "President"
that replaces the rigorous constitutional impeachment standards of a trial
and two-thirds vote of the Senate' with the whimsy of a single member
of Congress. Whether this arrangement is consistent with the Constitu-
tion requires an examination of the original intent of the Framers in
drafting the constitutional provision that authorizes section 19 as well as
evolving principles of separation of powers between the Congress and the
Executive.

II. The Framer's Intent: The Constitutionality of Section 19
Under Article II

It is important to examine at the outset the constitutional frame-
work within which Congress may enact a succession provision in the first
place. The premise of the entire constitutional structure is the separation

58. See, e.g., Sharon LaFraniere, In Switch, Democrats to Seek Extension of Independent
Counsel Statute, WASH. PosT, Aug. 15, 1992, at A5.

59. That this type of executive-legislative relationship was abhorrent to the Founders
should be self-evident. See, e.g., THE DECLARATION OF INDEPENDENCE para. 11 (U.S. 1776)
(including among the charges assigned to the King of Great Britain that "He has made judges
dependent on his Will alone, for the Tenure of their Offices, and the Amount and Payment of
their Salaries."); THE FEDERALIST No. 68 (Alexander Hamilton) (arguing that executive inde-
pendence is essential).

60. See U.S. CONT. art. I, § 3, cl. 6.
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of powers. The central role of this concept was described by James
Madison, who, it will be seen, also played a large role in crafting the
Article II language under which section 19 was enacted:

It is agreed on all sides that the powers properly belonging to
one of the [branches] ought not to be directly and completely ad-
ministered by either of the other[s]. It is equally evident that none
of them ought to possess, directly or indirectly, an overruling influ-
ence over the others in the administration of their respective pow-
ers ....

Will it be sufficient to mark, with precision, the boundaries of
these [branches] in the constitution of the government, and to trust
to these parchment barriers against the encroaching spirit of
power?

... [E]xperience assures us that the efficacy of the provision
has been greatly overrated; and that some more adequate defense is
indispensably necessary for the more feeble against the more pow-
erful members of the government. The legislative department is
everywhere extending the sphere of its activity and drawing all
power into its impetuous vortex.6'

The Founders' overriding concern with the potential for legislative domi-
nation, at the expense of what was viewed then as a "feeble" Executive,
forms an essential backdrop for assessing the extent to which section 19
is consistent with the intent of Article II.

The constitutionality of the supplantation provision of section 19 as
enacted by Congress under Article II depends upon the general intent of
the drafters of that provision of the Constitution and the specific status
they intended for an "officer," in this case a cabinet official, who succeeds
to the position of Acting President established by the Constitution.62

Since the only means provided in the Constitution for removing an actual
President are impeachment or compliance with the complex disability
removal provisions of the Twenty-fifth Amendment, a statute that con-
templates removal by lesser means of an official who was intended to

61. See THE FEDERALIST No. 48 (James Madison). The precise standards that have been
adopted by the Supreme Court to resolve separation of powers disputes between the branches
are explained in greater detail in Part III of this Article.

62. See, eg., SILVA, supra note 23, at 2. The question was posed in constitutional terms as
"Must one actually become the President in order to 'exercise the Office of President of the
United States' [U.S. CONST. art. I, § 3, cl. 5], or to 'act as President' [U.S. CONST. art. I, § 1,
cl. 5], or to 'discharge the Powers and Duties of the said Office' [U.S. CONST. art. II, § 1, cl.
5]." The author of that book believed the answer to be that "generally, all agree that a desig-
nated officer under a succession statute does not actually become President as does the Vice
President by practice." Id. (emphasis added); see also id. at 88 n.l1. See Emperor, supra note
13, at 1397-98, for a discussion of how the latter "practice" developed. The 25th Amendment
eliminated any doubt as to the presidential status of a Vice President who assumes the vacant
office. Id. at 1401-02 n.48.
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have the same status under the Constitution as an actual President would
not be consistent with the constitutional framework.63 On the other
hand, if an Acting President under Article II and section 19 was in-
tended to be treated as something less than an actual President, lesser
means for removal may be constitutionally permissible.

The intent of the Framers as to both the scope of Congress's power
and the status of a statutory successor is evidenced by the records of the
debates at the Constitutional Convention that resulted in the language of
Article II. A review of those discussions indicates a clear recognition of
the desirability of an appropriate provision for succession in the event a
President were to become incapable of functioning properly." This de-
sire was coupled with an apparent, albeit indirectly expressed, intention
that a non-elected successor to the Presidency in such circumstances be
temporary in nature and an acting, rather than an actual, President.6"
In addition, there was a pervasive insistence that the chief executive must
be shielded from the overweening power of the Congress. 66 Thus, the
debates intertwine explanations of the need for a proper mechanism for
removing and replacing an incapable President with discussions concern-
ing the dangers of having a President who is overly dependent upon the
Congress for continued tenure.

A. The Pinckney Plan

Several written proposals were submitted to the Constitutional Con-
vention of 1787 for consideration at the outset of its efforts to fulfill its
charge to revise the Articles of Confederation. Only the plan reported to
have been prepared by Charles Pinckney included a provision for presi-
dential succession. 6 Article I, section 8 of the Pinckney Plan stated with
regard to the Chief Executive that:

63. The impeachment power and the standards for its exercise are set out in Article II,
§ 4, while the congressional role in impeachment is described in Article I, § 2, clause 5, and
Article I, § 3, clauses 6 & 7.

64. See infra notes 68-73, 86, 94, 96, 100-01 and accompanying text.
65. See infra notes 75, 86-87, 94, 96-98, 101 and accompanying text.
66. See infra notes 73, 76-84, 87, 89, 95, 102 and accompanying text.
67. See, ag., infra notes 70, 75 and accompanying text.
68. See SILVA, supra note 23, at 4. The submission of this "Pinckney Plan" was claimed

by Pinckney himself in a December 30, 1818 letter to Secretary of State John Quincy Adams.
The authenticity of this claim has been the subject of some controversy, however. See, e.g.,
THE DEBATES IN THE FEDERAL CONVENTION OF 1787 WHICH FRAMED THE CONSTITUTION
OF THE UNITED STATES: (Gaillard Hunt & James B. Scott eds., 1920) [hereinafter DEBATES];
see also CHARLES C. NoTT, THE MYSTERY OF THE PINCKNEY DRAUGHT (1908) (supporting
Pinckney's claim); JOHN F. JAMESON, 1 ANNUAL REPORT OF THE HISTORICAL ASSOCIATION
FOR THE YEAR 1902, at 89 (1903) (opposing Pinckney's claim).
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In case of his removal, death, resignation, or disability, the
President of the Senate shall exercise the duties of his office until
another President be chosen-and in case of the death of the Presi-
dent of the Senate the Speaker of the House of Delegates shall do
SO.

6 9

This provision indicates early recognition of (1) the wisdom of providing
for a vacancy in the Presidency, (2) the acceptability of a temporary suc-
cessor to fill such a vacancy, and (3) the lack of conceptual difficulty with
including congressional officers in the line of succession.

The first actual discussions of succession-related issues that appear
in the records of the Convention occurred during its earliest days in June
1787.70 On June 1, Gunning Bedford of Delaware opposed giving the
President a seven-year term because of the problems that would result if,
during such a lengthy period, the President should "not possess the qual-
ifications ascribed to him, or should lose them after his appointment."' 71

Impeachment, he explained, would not be available since it was intended
to reach malfeasance, not incapacity.72 The next day, George Mason of
Virginia argued that an unfit President should be removable but opposed
"making the Executive the mere creature of the Legislature as a violation
of the fundamental principle of good Government. 73

B. The Hamilton Plan

Alexander Hamilton of New York presented his now famous mo-
narchical plan to establish a President-for-life on June 18.7 Again, the
concern for succession was illustrated by Hamilton's inclusion of a provi-
sion that "on the death, resignation or removal of the [President,] his
authorities.., be exercised by the President of the Senate till a Successor

- 69. See SILVA, supra note 23, at 4 n.6 (citing 3 THE RECORDS OF THE FEDERAL CON-
VENTION OF 1787, at 600 (Max Farrand ed., rev. ed. 1966) [hereinafter RECORDS]).

It is noteworthy that congressional officers were included in this seminal version of the
succession provision. The original Succession Act of 1792, enacted by the second Congress
which included many of the Framers of the Constitution, also provided for succession by the
congressional leadership. See 24 Stat. 1 (1886). Thus, the constitutional issue is not the mere
potential for congressional officers to succeed to the Presidency, but only their ability to sup-
plant or exert undue influence over an Acting President. See Emperor, supra note 13, at 1424-
26 and accompanying footnotes for a full discussion of the issues concerning the constitution-
ality of congressional succession to the Presidency; see also SILVA, supra note 23, at 133-37;
Marsh v. Chambers, 463 U.S. 783, 790 (1983) (according substantial weight to constitutional
interpretations of the early Congresses).

70. See DEBATES, supra note 68, at 40-41.
71. Id.
72. Id.
73. Id. at 46.
74. Id. at 116-18.
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be appointed."75

C. The Morris-Madison Dialogue

No further discussion of the questions of succession and overreach-
ing by the legislature is recorded until July 17. Gouverneur Morris of
Pennsylvania expressed his strong opposition on that date to any ar-
rangement that would allow the legislature to select the President:

He will be the mere creature of the Legislature: if appointed
and impeachable by that body. ... If the Legislature elect, it will
be the work of intrigue, of cabal, and of faction; it will be like the
election of a pope by a conclave of cardinals; real merit will rarely
be the title to the appointment.

... If the Executive be chosen by the National Legislature, he
will not be independent [of] it; and if not independent, usurpation
and tyranny on the part of the Legislature will be the
consequence.76

James Madison concurred, emphasizing that it was essential to the
separation of powers principle, which he and the other delegates believed
in so firmly, that the branches of the new government should be truly
independent." They already had agreed, he reminded the delegates, that
judges should be life-tenured in order that they would not be dependent
on the legislature for reappointment and "thus render the Legislature the
virtual expositor, as well as the maker of the laws."' 78 It was even more
important, he later urged, that the Executive and the congressional pow-
ers be kept separate and independent.79

On July 19, Gouverneur Morris again focused on the potential dan-
gers of the impeachment power, arguing that it would hold the President
"in such dependence that he will be no check on the Legislature, will not
be a firm guardian of the people and of the public interest [but] will be
the tool of a faction, of some leading demagogue in the Legislature." 80

Madison answered the next day, insisting that any proposal to create a
"chief Magistrate" who would play a significant role in the new govern-
ment must be coupled with some means for protecting the nation against
the continuation in that office of an individual who was incapacitated,
negligent, or dishonest.8 Charles Pinckney responded that impeach-

75. DEBATES, supra note 68, at 119.
76. Id. at 267, 269.
77. Id. at 271-72.
78. Id. at 272.
79. Id.
80. Id. at 283.
81. Id. at 291.
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ment was unnecessary and should not issue from the legislature since it
would be used "as a rod over the Executive and by that means effectively
destroy his independence." 82

Again on the twenty-first, twenty-fourth, and twenty-fifth of July,
Morris and Madison turned the debates to the dangers of a weak execu-
tive who would hold office at the sufferance of the legislature. Madison
noted that the experience of "all the States had evinced a powerful ten-
dency in the Legislature to absorb all power into its vortex" and sug-
gested that this was "the real source of danger" to an American
constitution. 3 Morris hammered at the theme of a sinister legislature
that would engulf the executive if not sufficiently bounded:

Much has been said of the intrigues that will be practiced by the
Executive to get into office. Nothing has been said on the other
side of the intrigues to get him out of office. Some leader of [a]
party will always covet his seat, will perplex his administration,
will cabal with the Legislature till he succeeds in supplanting
him.

84

Clearly, the image of a President overly beholden to the Congress was a
constant source of concern to these delegates.

D. Committee of Detail Draft

The first fruit of the debates was returned to the delegates in early
August as a draft constitution prepared by the Committee of Detail. 5

Article X, section 2 of that draft provided that the President could be
removed from office on impeachment by the House and conviction in the
Supreme Court and that,

In case of his removal as aforesaid, death, resignation, or disability
to discharge the powers and duties of his office, the President of the
Senate shall exercise those powers and duties until another Presi-
dent of the United States be chosen, or until the disability of the
President be removed. 86

The draft provided for legislative selection of the President. Dele-
gate James Wilson of Pennsylvania argued in favor of a joint ballot in-
volving both Houses of Congress since "[d]isputes between the two
Houses during and concerning the vacancy of the Executive might have

82. Id. But see iL at 293 (remarks of Gouverneur Morris on July 20, 1787).
83. DEBATES, supra note 68, at 295-96.
84. Id. at 315-16; see also id. at 318-24 (concerning the potential for foreign powers to

influence the selection of a President if the selection power were to be vested in the legislature).
85. Id. at 337-46.
86. Id. at 343. Article V, § 4 of the Committee of Detail draft provided the Senate with

the power to "chuse" its own President and other officers. Id. at 339.
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dangerous consequences.""7 Gouverneur Morris continued to argue
against an overly powerful legislature and for electors from the several
states instead:

If the Legislature have the Executive dependent on them, they can
perpetuate and support their usurpations .... Cabal and corrup-
tion are attached to that mode of election .... Hence the Executive
is interested in Courting popularity in the Legislature by sacrificing
his Executive Rights .... [R]ivals would be continually intriguing
to oust the President from his place.8"
James Madison also was troubled by the prospects for intrigue that

might follow from entrusting the Senate with both the responsibility for
choosing a new President and the power to designate successors. This
would tempt the Senate to delay appointing a new President while one of
their number, the President of the Senate, held the Presidency and thus
controlled the veto power.8 9 He believed that executive powers should be
exercised during any presidential vacancy by a Council to the President
that would consist of the President of the Senate, Speaker of the House,
Chief Justice of the Supreme Court, and the members of the Cabinet.90

Hugh Williamson of North Carolina concluded that the legislature
should have the power to decide who would be successors to the Presi-
dent and moved that consideration of the last clause of the provision-
specifying that the President of the Senate would assume those duties-
be postponed.91 This motion was seconded by John Dickinson of Dela-
ware who believed the language of the draft was too vague because it did
not define the term "disability" or indicate who would be responsible for
determining when it existed. 92

E. The Committee of Eleven Revision

The decisions of the delegates concerning the Committee of Detail
draft were entrusted to the Committee of Eleven which reported a fur-
ther draft on September 4, 1787. 91 The first and third sections of Article
X of that draft provided for a four-year presidential term, an electoral
college, and a Vice President who would preside over the Senate except
during trials on impeachment of the President. The second section con-
tained a revised succession provision:

87. DEBATES, supra note 68, at 347.
88. Id. at 463; see also id. at 472 (On August 27, Morris objected to the President of the

Senate being identified as the President's successor and suggested the Chief Justice instead.).
89. Id. at 472.
90. Id.
91. Id.; see also 2 RECORDS, supra note 69, at 535.
92. DEBATES, supra note 68, at 472.
93. Id. at 506-08.
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[The President]... shall be removed from his office on im-
peachment by the House of Representatives, and conviction by the
Senate, for Treason, or bribery, and in case of his removal as afore-
said, death, absence, resignation or inability to discharge the pow-
ers and duties of his office, the vice-president shall exercise those
powers and duties until another President be chosen, or until the
inability of the President be removed.94

These alterations did not allay the fears regarding an executive
whose fate was tied too closely to the Congress. James Wilson of Penn-
sylvania, for example, believed that empowering the Senate to select a
President from the electoral college candidates was very dangerous and
that the individual selected would "not be the man of the people as he
ought to be, but the Minion of the Senate."95

Others also were dissatisfied with the new succession language. Ed-
mund Randolph of Virginia moved to separate it from the impeachment
power and substitute a provision that proved to be very close to the final
version: "The Legislature may declare by law what officer of the United
States shall act as President in case of the death, resignation, or disability
of the President and Vice President; and such officer shall act accordingly
until the time of electing a President shall arrive."9 6

F. Madison Molds the Succession

James Madison pointed out that the last clause of Randolph's pro-
posal would empower an Acting President to serve until the end of an
unexpired presidential term and would preclude the possibility of an in-
termediate special election of a new President.97 Accordingly, he moved
to revise the clause to empower the successor to serve "until such disabil-
ity be removed, or a President shall be elected."9' Gouverneur Morris
seconded the motion and the amended section was approved by the
delegates.99

94. DEBATES, supra note 68, at 508.
95. Id. at 519.
96. Id. at 525.
97. Id.
98. Id.
99. Id. at 324. Some delegates objected, without effect, to the difficulty of holding a spe-

cial election or to limiting the legislature to temporary appointments, while others believed the
range of potential successors should not be limited to federal officers. Id. at 525-26. In further
discussion of the third section of the Article, Morris objected to the Vice President presiding
over the Senate since, in his view, this would be tantamount to giving the Executive the power
to control the Senate. Id. at 527. Roger Sherman of Connecticut assured Morris that there
was no danger from this arrangement. Further, if the Vice President was not given this func-
tion, he would be "without employment" and a member of the Senate would be required to
give up his vote to be the presiding officer. Id.
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G. The Final Version

The final draft of the now rapidly emerging Constitution was re-
turned to the delegates in the Report of the Committee of Stile and Ar-
rangement which had been charged with ensuring that the text was
accurate and consistent with the decisions of the delegates. The relevant
provision of this draft was essentially the same as the current Article II,
section 1, clause 6, except that the final clause stated that a presidential
successor could serve until a disability was removed or "the period for
choosing another President arrive." 100 Presumably through the efforts
of James Madison, who had raised the desirability of special elections
previously, the clause was altered to read "or a president shall be
elected" before the final version of the Constitution was produced and
offered to the states for ratification. 101

A further illustration of the sensitivity of the drafters to the problem
of creating a President who is too dependent upon the Congress appeared
near the end of the Convention in reaction to a motion by John Rutledge
of South Carolina and Gouverneur Morris to add a provision that would
suspend impeached officials from their positions until after they had been
tried and acquitted. James Madison objected that the impeachment
power requiring action by the two houses already threatened to make the
President too dependent upon Congress. Allowing the House to effect
the President's suspension merely by voting for impeachment would
place him at the mercy of Congress, which could remove him temporar-
ily "in order to make way for the functions of another who will be more
favorable to their views." 102 The motion was defeated.

This examination of the records of the Constitutional Convention
distills several points within the succession framework. First, the Fram-
ers intended that any successor, whether a Vice President or another offi-

100. Id. at 550.
101. The issue of succession appears to have been discussed further only in the Virginia

Ratification Convention. There, George Mason, one of the few delegates to the Constitutional
Convention who refused to sign the final version, raised an objection because the proposed
constitution included no provision for speedy election of a new President in the event of an
unexpected vacancy. James Madison responded by underscoring the temporary status in-
tended for an Acting President and explaining that he expected an immediate election would
be called if both the President and Vice President were to die. In any event, Congress could
only provide for a successor to serve until the next regularly scheduled election. See SILVA,
supra note 23, at 11.

The Federalist Papers, produced to promote the proposed constitution and inform the
ratification process, also mention succession only once in passing by describing the Vice Presi-
dent as a potential "substitute for the President." THE FEDERALIST No. 68 (Alexander
Hamilton).

102. DEBATES, supra note 68, at 561.
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cial designated by Congress, should "act" as President temporarily until
the elected President was again able to serve or a special election could be
held to select a new President.1"3 John Tyler established by practice, and
the Twenty-fifth Amendment now establishes by law, that the Vice Presi-
dent actually becomes President when the Presidency is vacant. 1° 4

Neither practice nor law, however, has altered the constitutionally tem-
porary status of a congressional or cabinet official who has become Act-
ing President under a statute-currently 3 U.S.C § 19-enacted by the
Congress under Article II.10

Since such an official who becomes Acting President is merely exer-
cising the powers and performing the duties of the office and is not actu-
ally President, it can reasonably be argued that removal of an Acting
President by means other than impeachment would not violate the Con-
stitution. 106 This conclusion as to the lesser status of an Acting President
is supported by the fact that the Constitution continues to leave room in
Article II for the calling of a special election to select a new President.
This, of course, would not be permitted in the case of an actual President.
Thus, the provision empowering senior legislative officers to displace a
cabinet officer who has become Acting President does not violate the
constitutional framework for succession intended under Article II, sec-
tion 1, clause 6.

103. See, e.g., SiLVA, supra note 23, at 8-9.
104. See Emperor, supra note 13, at 1397-98, 1402; see also SILVA, supra note 23, at 30-31;

(stating that the acceptance of a succeeding Vice President as an actual, not Acting, President
(prior to the Twenty-fifth Amendment) was "doubtless contrary" to the intent of the
Framers).

105. See, e.g., the extreme view of the Senate Judiciary Committee in 1856 in S. REP. No.
260, 34th Cong., 1st Sess. 3-5 (1856). ("Such an official is only a contingent functionary, with
presidential authority of a provisional character confined to a sphere of limited and prescribed
duties. The acting officer has not devolved upon him the powers and duties of an elected
President, according to the provisions of the Constitution, but can only serve for a limited term
and with a prescribed purpose."); see also 13 CONG. REc. 192 (1881). Others, however, argue
that Congress does not have the power to subject such an acting official to the instability of
calling a special election before the end of the unexpired term. See JOSEPH STORY, COMMEN-
TARIES ON THE CONS TTuriON OF THE UNITED STATES 336-37 (Ist ed. 1833); see also CONG.
GLOBE, 39th Cong., 2d Sess. 691-92 (remarks of Rep. Boutwell).

106. See, e.g., SILVA, supra note 23, at 150. But see id. at 175 (doubtful that Article II
empowers Congress to designate more than one qualified successor at any given time). For
example, the language of Article II, § 1, clause 6 continues to allow for the calling of a special
election to elect a new President. Whether such an election would result in a full four year
term and alteration of the schedule for presidential elections thereafter remains to be deter-
mined. But see id. at 50 (explaining that the Constitution requires that both the President and
Vice President be elected at the same time and that any newly elected President and Vice
President must serve for a full four year term, not merely the remainder of the unexpired
term).
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Second, however, the records of the Constitutional Convention pres-
ent vivid evidence of the Framers' abhorrence of any process that would
cleave the fine lines of separated powers they crafted and create a chief
executive officer whose continued tenure in office would be wholly and
directly dependent upon the sufferance of the legislature. Their experi-
ence with the flaws of human character necessitated their tolerance for a
carefully structured impeachment process. Principles of good govern-
ment compelled them to allow for special elections to select a new Presi-
dent. Nonetheless, it remains doubtful that even the specter of
simultaneous vacancies in the Presidency and the Vice Presidency would
have moved them to accept a legal framework where the congressional
leadership could so clearly impinge upon the independent judgment and
tenure of a person acting as President."0 7

As already explained, the delegates agreed to allow an Acting Presi-
dent to be replaced by special election and thereby be denied the same
protection from abrupt removal that the Constitution provides an elected
President. While Madison and others acquiesced in this electoral excep-
tion to executive stability, their express concerns at the Convention indi-
cate they clearly would have seen the threat to independence inherent in
the congressional supplantation power of section 19.108 It would be diffi-
cult to believe that they would not agree that the integrity of the constitu-
tional system itself may be so threatened by the potential consequences of

107. The exigencies presented by a crisis of this nature may, of course, lead some to accept
measures that would otherwise be unpalatable. For example, the potential devastation of the
District of Columbia by a nuclear attack led the Senate at least to discuss the option of ex-
tending the line of succession through the ranks of the military as well. See 93 CoNG. REC.
7598, 7784-85 (1947) (remarks of Sen. Wiley).

108. The general concession to electoral decision-making is also fundamental to our system
of government. See, eg., infra text accompanying note 132. There is no separation of power
issue when the voters, as opposed to single members of Congress, possess the authority to
decide who should become President. Thus, the potential for Congress to end an Acting Presi-
dent's tenure by calling for a special election as provided in Article II, § 1, clause 6 is consis-
tent with the constitutional principles under discussion here and provides for a more orderly
and publicly acceptable means to effect change in the Presidency.

Sensitivity to the erosion of presidential independence is reflected in Madison's statements
during the 1789 debate in the First Congress regarding a proposal that would require Senate
advice and consent for the President to remove the Secretary of State:

Perhaps there was no argument urged with more success, or more plausibly
grounded against the Constitution, under which we are now deliberating, than that
founded on the mingling of the executive and legislative branches of the Government
in one body. It has been objected that the Senate have too much of the executive
power even by having a control over the President in the appointment to office.
Now, shall we extend this connection between the Legislative and executive depart-
ments, which will strengthen the objection, and diminish the responsibility we have
in the head of the Executive?

I ANNALS OF CONG. 380 (Joseph Gales ed., 1789).
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this congressional power to remove an Acting President by means other
than special election or impeachment that such a power cannot be toler-
ated as a matter of constitutional law.1"9 This conclusion is confirmed by
applying the principles of separation of powers analysis that have been
elaborated by the Supreme Court since the ratification of the
Constitution.

III. Maintaining the Separation of Powers

A. General Precepts

In explaining the concept of separated powers, the Supreme Court
has written:

The Constitution sought to divide the delegated powers of the
new Federal Government into three defined categories, legislative,
executive, and judicial, to assure, as nearly as possible, that each
branch of government would confine itself to its assigned responsi-
bility. The hydraulic pressure inherent within each of the separate
Branches to exceed the outer limits of its power, even to accom-
plish desirable objectives, must be resisted. 110

James Madison, in arguing for the ratification of the proposed con-
stitution following the end of the Constitutional Convention, wrote con-
cerning the importance of maintaining the separation of powers, "No
political truth is certainly of greater intrinsic value, or is stamped with
the authority of more enlightened patrons of liberty."' 1 At the same
time, however, he recognized that this principle, upon which so much of
the vitality of our system of government rests, did not require that the
branches "have no partial agency in, or no control over the acts of each
other.""' 2 Instead, "where the whole power of one department is exer-
cised by the same hands which possess the whole power of another de-
partment, the fundamental principles of a free constitution are
subverted."" 3

The Supreme Court has restated these bedrock principles by holding
that, while there is no basis for mandating the branches to be entirely

109. See, e.g., THE FEDERALIST No. 68 (Alexander Hamilton) ("Another and no less im-
portant desideratum was, that the Executive should be independent for his continuance in
office on all but the people themselves. He might otherwise be tempted to sacrifice his duty to
his complaisance for those whose favor was necessary to the duration of his official
consequence.")

110. INS v. Chadha, 462 U.S. 919, 951 (1983).
111. THE FEDERALIST No. 47 (James Madison).
112. Id.
113. Id.
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separate and distinct from one another," 4 the Constitution requires the
three branches to be "entirely free from the control or coercive influence,
direct or indirect, of either of the others." ' The practical dictates of
government demand that power be shared, not wholly separated, yet
there remains a point beyond which the branches cannot tread without
upsetting the balance, even in the name of good government. 11 6

Madison, who keenly observed that the legislature has a tendency to
dominate a republican form of government, also wrote that the greatest
protection against "a gradual concentration of the several powers in the
same department, consists in giving to those who administer each depart-
ment the necessary constitutional means and personal motives to resist
encroachments of the others."'1 7 This tendency toward encroachment
has moved the Supreme Court to resist the tendency of each branch to
expand its power.1 1 8

Separation of powers issues are subject to judicial scrutiny under
two tests that have been developed by the Supreme Court. 9 The first
test is whether the questioned action by one branch usurps the power or
responsibilities of another branch to such an extent that it reduces the
appropriate powers of one or inappropriately increases the powers of the

114. See, e.g., Nixon v. Administrator of Gen. Serv., 433 U.S. 425, 443-44 (1977) (stating
that such a position would be "archaic" and upholding congressional vesting of control of
former Presidents' papers in the General Services Administrator).

115. Humphrey's Ex'r v. United States, 295 U.S. 602, 629 (1935) (not unconstitutional for
Congress to limit President's authority to remove Federal Trade Commission members to in-
stances of inefficiency, neglect of duty, or malfeasance).

116. See, e.g., INS v. Chadha, 462 U.S. 919, 958-59 (1983). While it could, of course, be
argued that § 19 is not inconsistent with relevant separation of powers principles, the inhib-
iting effect that the congressional Sword of Damocles could have on an Acting President
strongly suggests otherwise. See Humphrey's Ex'r, 295 U.S. at 631-32 (referring to the "Dam-
oces' sword" of potential removal of lesser officials by the President).

117. THE FEDERALIST No. 51 (James Madison); see also THE FEDERALIST Nos. 71, 73
(Alexander Hamilton) (legislature has tendency to absorb other government functions). It is
difficult to see what other checks and balances under the Constitution would come into play to
deter a congressional officer from seizing the Presidency if a cabinet officer proved to be un-
compliant as Acting President. There are no veto opportunities relating to a succession deci-
sion that will be presented to an Acting President who may be threatened with such a
supplantation. Further, as illustrated in Part V of this Article, the prospects for judicial inter-
vention in what may be reasonably characterized as a political dispute are by no means certain.

118. Buckley v. Valeo, 424 U.S. 1, 122-23 (1976) (unconstitutional for Congress to grant
itself authority to appoint members of the Federal Election Commission).

119. See, e.g., INS v. Chadha, 462 U.S. 919, 963 (1983) (Powell, J., concurring). But see
Michael J. Glennon, The Use of Custom in Resolving Separation of Powers Disputes, 64 B.U. L.
REV. 109, 111-27 (1984) (arguing that the separation of powers decisions of the Court rest not
on a distinct analytical doctrine but on more traditional sources, i.e., the constitutional text,
the intent of the Framers, custom, and practice).
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other. 120 The second test is whether the action interferes with the per-
formance of the constitutional functions of another branch and, if so,
whether the governmental objective sought to be achieved by the action
justifies the interference. 2' Applying these tests to the legislative sup-
plantation provisions of 3 U.S.C. § 19 indicates apparent violations of
constitutional standards under both tests. 122

B. Aggrandizement or Encroachment

The reasoning in Bowsher v. Synar12
1 regarding the application of

the first test-erosion or aggrandizement of the powers of another
branch-to the statutory succession provisions is instructive. Bowsher
involved the question whether the Balanced Budget and Emergency Defi-
cit Control Act of 1985, also known as the "Gramm-Rudman-Hollings
Act,"' 24 violated separation of powers principles by empowering the
Comptroller General, who was removable by a joint resolution of Con-
gress, to specify to the President the portions of the federal budget that
must be reduced to achieve spending ceilings.1 21

The statute established a maximum deficit amount for federal spend-
ing for fiscal years 1986 through 1991 and was intended to eliminate the
deficit over that period.1 26 If a fiscal year deficit exceeded the maximum
allowable amount, across-the-board spending cuts would be required to
meet the target levels.1 27 The directors of the Office of Management and
Budget and the Congressional Budget Office would submit estimates of
the federal deficit to the Comptroller General to be reported to the Presi-
dent who would be bound to order the reductions specified in the Comp-

120. Examples of cases where this aggrandizement or encroachment standard has been
invoked include Bowsher v. Synar, 478 U.S. 714, 726 (1986); INS v. Chadha, 462 U.S. at 951-
52; Buckley v. Valeo, 424 U.S. at 119; Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579
(1952); Springer v. Philippine Islands, 277 U.S. 189, 201-02 (1928). See Alan B. Morrison, A
Non-Power Looks at Separation of Powers, 79 GEo. L.J. 281, 284-91 (1990) (further dividing
these cases into "active" or "passive" encroachment situations).

121. Examples of cases involving this undue interference test include Morrison v. Olson,
487 U.S. 654, 689 (1988); Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833, 851
(1986); Nixon v. Administrator of Gen. Serv., 433 U.S. 425, 443 (1977); United States v.
Nixon, 418 U.S. 683, 711-12 (1974).

122. Both tests were applied in Mistretta v. United States, 488 U.S. 361, 382-84 (1989)
(congressional vesting in the President of power to appoint and remove U.S. Sentencing Com-
mission members does not impermissibly increase executive power or interfere with functions
of the judiciary).

123. 478 U.S. 714 (1986).
124. Pub. L. 99-177, 99 Stat. 1038 (1985).
125. Bowsher v. Synar, 478 U.S. at 720.
126. Id. at 717.
127. Id. at 717-18.
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troller General's report. 2 ' Several members of Congress and members
of the National Treasury Employees Union challenged the constitution-
ality of this process. 12 9

The Supreme Court, quoting the district court, noted that the
Comptroller General had been assigned "executive functions," not legis-
lative powers, under the Act. 130 It then affirmed the district court's deci-
sion that Congress constitutionally was barred from exercising the
general power to remove officials who perform "executive functions, ex-
cept by impeachment."' 31 The Court quoted Madison and Montesquieu
to the effect that "there can be no liberty where the legislative and execu-
tive powers are united in the same . . . body of magistrates," and ob-
served that this principle is embodied in our system where the President
is responsible to the people rather than the Congress, subject only to the
impeachment process. 132 The Constitution, said the Court, "does not
contemplate an active role for Congress in the supervision of officers
charged with the execution of the laws it enacts."' 133 Apart from im-
peachment by the House and conviction by the Senate, any direct con-
gressional removal power over such officers is inconsistent with
separation of powers. 134 More specifically,

In light of [the Court's] precedents, we conclude that Con-
gress cannot reserve for itself the power of removal of an officer
charged with the execution of the laws, except by impeachment.
To permit the execution of the laws to be vested in an officer an-
swerable only to Congress would, in practical terms, reserve in
Congress control over the execution of the laws. As the District
Court observed, "Once an officer is appointed, it is only the author-
ity that can remove him, and not the authority that appointed him,
that he must fear and, in the performance of his functions, obey."
135

Allowing a different result, said the Court, would effectively grant
Congress a legislative veto over matters within the scope of an executive

128. Id. at 718.
129. Id. at 719.
130. Id. at 720. The statute permitted direct appeal of the issue from the District Court to

the Supreme Court.
131. Id. at 726-27.
132. Id. at 721-22. And, of course, subject to the disability removal power of the 25th

Amendment. See supra text accompanying note 18.
133. Id. at 722.
134. Id. at 724 (citing Myers v. United States, 272 U.S. 52, 161 (1926), which declared

unconstitutional a statute requiring Senate advice and consent for the removal of certain post-
masters by the President). But see Springer v. Philippine Islands, 277 U.S. 189 (1928) (ruling
several officials performing executive functions but appointed by Philippine legislative officers
to be improper under the Philippine Organic Act).

135. Id. at 726 (citation omitted).
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officer's duties.136 In INS v. Chadha, the Court had previously invali-
dated a provision of the Immigration and Nationality Act that author-
ized either House of Congress to adopt a one-House, concurrent
resolution and overrule an executive branch decision under the statute to
allow a deportable alien to remain in the United States.1 37 The Court
had concluded that the constitutional requirements for both Houses to
act on laws, for presenting them to the President for approval, and for
the President to have a veto opportunity demanded that "the carefully
defined limits on the power of each Branch must not be eroded" in order
to maintain the separation of powers.138

Applying these principles in Bowsher, the Court found that the
harm of allowing congressional removal of executive officials flows from
the executive official's subservient position and "presumed desire" to
avoid removal by acting in ways pleasing to Congress.1 39 Thus, it was
unreasonable to argue that a provision for removal cannot be challenged
until it is actually used. 1" Accordingly, the National Treasury Em-
ployee's Union, which had filed a companion suit to that brought by
members of Congress and whose members would be denied a scheduled
increase in employment benefits by proposed budget cuts, had standing
to bring a constitutional challenge to the Act. 141 It is important to note
that the prospect of harm that could result from the potential reticence of
the official performing executive functions was sufficient in Bowsher to
support the initiation and successful prosecution of a suit for corrective
judicial intervention to invalidate the offending provisions of the law.

C. Impermissible Interference

The second test-balancing impermissible interference against legiti-
mate objectives-applies where there is no express increase in the author-
ity of one branch at the expense of another, but there is some intrusion
into the constitutional functions of another branch. Its application is il-
lustrated by the Supreme Court's decision in Morrison v. Olson.142 Mor-

136. Id. (citing INS v. Chadha, 462 U.S. 919, 954-55 (1983)).
137. INS v. Chadha, 462 U.S. at 923, 959.
138. Id. at 957-58.
139. Bowsher v. Synar, 478 U.S. at 727 n.5.
140. Id.
141. Id. at 721.
142. 487 U.S. 654, 689 (1988); see Stephen L. Carter, The Independent Counsel Mess, 102

HARV. L. REV. 105, 109, 116, 127, 129-35 (1988) (discussing the extent to which the Court in
Morrison may have abandoned its previous insistence on ignoring policy and efficiency con-
cerns in separation of powers decisions and arguing that Morrison is a logical extension of
Myers v. United States, 272 U.S. 52 (1926), and the Court's toleration of independent regula-
tory agencies).
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rison addressed the constitutionality of the independent counsel
provisions of the Ethics In Government Act, specifically the limitation
that an independent counsel may be removed by the Attorney General
only for good cause. 143

Title VI of the Ethics in Government Act of 19781' authorizes the
appointment of an "independent counsel" to investigate and prosecute
specified senior executive branch officials who may have violated federal
criminal law. 145 The Attorney General, upon receipt of sufficiently spe-
cific and credible information, is required to conduct a preliminary in-
quiry and report to a special court within ninety days.146 If the Attorney
General's findings indicate reasonable grounds exist, the special court ap-
points an independent counsel and defines that official's jurisdiction to
investigate. 147

The independent counsel has almost all the investigative and
prosecutive functions and powers of the Attorney General and Justice
Department attorneys and must comply, generally, with all Justice De-
partment policies. 148 An independent counsel is removable by Congress
through impeachment and conviction or by the Attorney General for
good cause, disability, incapacity, or other condition substantially im-
pairing the performance of duties. 14 9 Members of Congress are author-
ized to request that the Attorney General appoint an independent
counsel.150

In Morrison, the Chairman of the House Judiciary Committee re-
quested in 1985 that the Attorney General appoint an independent coun-
sel to investigate potential false statements and obstruction of justice by
several former senior Justice Department officials."5 1 The Attorney Gen-
eral concluded that an independent counsel appointment was warranted
as to one official's testimony to Congress.152 Subsequently, the Attorney
General refused an independent counsel request for referral of the allega-
tions against the other officials as matters related to the investigation, but
the special court ruled that the jurisdiction granted the independent
counsel was broad enough to cover these matters also.153

143. Morrison v. Olson, 487 U.S. at 659-60; see also 28 U.S.C. § 591 (1988).
144. 28 U.S.C. §§ 49, 591-99.
145. Morrison v. Olson, 487 U.S. at 660.
146. 28 U.S.C. § 591(c)(1).
147. 28 U.S.C. §§ 591(c)(1), 593(b)(1).
148. 28 U.S.C. § 594(a), (f).
149. 28 U.S.C. § 596(a)(1).
150. 28 U.S.C. § 596.
151. Morrison v. Olson, 487 U.S. at 666.
152. Id. at 666-67.
153. Id. at 667-68.
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The former senior officials moved to quash subpoenas issued to them
by the independent counsel, arguing that the statute was unconstitu-
tional.154 The district court upheld the statute, but the court of appeals
reversed.155 The Supreme Court reversed that decision and ruled the
statute to be constitutional. 15 6

The Morrison case differed from Bowsher in that it did not involve
an attempt by Congress to enhance its own power to remove officials at
the expense of executive power. Thus, the aggrandizement or encroach-
ment test was not applicable or helpful in deciding this case. However,
the congressional action embodied in the statute imposed a limit on the
Executive's claimed constitutional power to decide when and whether to
investigate and prosecute. This illustrated the need for an alternative test
to determine whether the statutory limitation impermissibly interfered
with the performance of presidential functions or reduced the Executive's
control over prosecutorial decisions. 57

In examining the question of general interference with presidential
functions, the Court in Morrison drew upon earlier precedents involving
limitations on the President's removal authority and explained that the
judicial role in such cases is to ensure that there is no unacceptable im-
pingement upon the exercise of "the executive power" and the constitu-
tional responsibility of the President to "take care that the laws be
faithfully executed." ' The role of Congress in the Act was limited to
requesting appointment of an independent counsel, receiving reports, and
generally overseeing an independent counsel's activities. 59 Nor was the
role assigned to the courts under the Act-appointing a counsel at the
request of the Attorney General and reviewing any decision to remove a
counsel-an usurpation of executive functions." 6

Examining the functions assigned to an independent counsel, the
Court noted that the counsel is an "inferior" officer with "limited juris-
diction and tenure" and no significant policymaking or administrative
authority."16 Accordingly, control of an independent counsel was not
''central to the functioning of the Executive Branch," and there was no

154. Id. at 668.
155. In re Sealed Case, 838 F.2d 476, 478 (D.C. Cir.), rev'd, Morrison v. Olson, 487 U.S.

654 (1988).
156. 487 U.S. 654 (1988).
157. Id. at 689-90.
158. Id. at 690 (citing Wiener v. United States, 357 U.S. 349 (1958) (holding that it was not

unconstitutional for Congress to limit presidential authority to remove members of the War
Crimes Commission), and Humphrey's Ex'r v. United States, 295 U.S. 602 (1935)).

159. Morrison v. Olson, 487 U.S. at 694.
160. Id. at 695.
161. Id. at 691.
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reason as a matter of constitutional law "that the counsel should be ter-
minable at the will of the President." '162

The Act clearly reduced the degree of control over investigative and
prosecutorial decisions otherwise exercised by the President and the At-
torney General.1 63 However, the Attorney General was empowered to
limit the jurisdiction of a counsel, supervise a counsel's work, and re-
move a counsel "for good cause." 1" The Act also required a counsel to
conform to Department of Justice policies whenever possible.1 65 Given
these qualifications and conditions, the Court ruled that the Act did not
impermissibly interfere with the constitutional power or functions of the
Executive.' 66 Because Morrison involved no impermissible interference
in executive functions by another branch, the Court did not proceed to
the second stage of determining whether there was an overriding need to
tolerate such interference in order to promote other legitimate govern-
mental objectives that were sought to be achieved.

An example of this latter type of balancing was provided in Nixon v.
Administrator of General Services, involving a challenge by the former
President to provisions of law that required presidential records to be
preserved and reviewed by personnel from the National Archives. 167

The Nixon Court found that the limited intrusion into the confidentiality
of presidential communications posed by the required National Archives
review was justified by the purposes of the Act.1 68 These purposes in-
cluded the preservation of accurate records to meet legitimate historical
and governmental needs, including the restoration of public confidence in
the political process; the need for Congress to understand the functioning
of the process in order to legislate properly; and the availability of such
materials in the event of relevant civil or criminal litigation.1 69

162. Id. at 691-92.
163. Id. at 695-96.
164. Morrison, 487 U.S. at 696.
165. Id.
166. Id. at 696-97. More recently, the Court has ruled that the power granted the Presi-

dent under the Sentencing Reform Act of 1984, 28 U.S.C. § 991(a), to appoint and remove
members of a commission to develop sentencing guidelines did not constitute authority to
interfere in the judicial or nonjudicial functions of the Judicial Branch. Mistretta v. United
States, 488 U.S. 361, 409-11 (1989).

167. 433 U.S. 425, 429-30 (1977). See Presidential Recordings and Materials Preservation
Act, Pub. L. No. 93-526, §§ 101-106, 88 Stat. 1695 (1974).

168. Nixon, 433 U.S. at 454.
169. Id. at 453. A further example of balancing can be found in United States v. Nixon,

418 U.S. 683, 711-13 (1974), where the Court ruled that the requirements of fundamental due
process of law concerning the fair administration of the criminal justice system override a
generalized assertion of executive privilege to protect the confidentiality of a limited range of
presidential communications having demonstrated bearing upon a pending criminal case.
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D. Independence-Not Isolation

The Court in Morrison pointed out the importance, in adjudging
separation of powers disputes, of being mindful that it had "never" held
the Constitution to require the three branches of government to "operate
with absolute independence." "10 A statement years earlier to this effect
by Justice Robert H. Jackson was quoted to emphasize the point: "While
the Constitution diffuses power the better to secure liberty, it also con-
templates that practice will integrate the dispersed powers into a worka-
ble government. It enjoins upon its branches separateness but
interdependence, autonomy but reciprocity."' 7 1 While collaboration and
cooperation are, therefore, acceptable and necessary features of our con-
stitutional government, usurpation and overdependence are
impermissible.

IV. Applying Separation of Powers Principles to Section 19

Applying the tests and standards elaborated in these cases to the
statutory succession system reveals serious separation of power problems
that extend well beyond the permissible scope of cooperation and interac-
tion. The image of Acting President Barr arriving, hat in hand, at the
door to new Speaker Gonzalez's office in order to avoid supplantation
should clearly illustrate this problem.

In Bowsher, the Supreme Court concluded that Congress cannot en-
hance its own powers at the expense of the executive branch by exercis-
ing general authority to remove government officials who perform
executive functions.'7 2 If this is true with regard to a lesser executive
official performing lesser executive functions, as was the case with the
Comptroller General in Bowsher, how much more severely would the
Court view a provision that authorizes congressional officers so arbitrar-
ily to remove the very Chief Executive? Further, the Court stressed in
Bowsher that an official, once appointed, obviously can be expected to
fear the entity that has removal power more greatly than the authority
that was responsible for the appointment."' Under 3 U.S.C § 19, Con-
gress has combined both the appointive and the removal authorities in
itself under a single statute.

170. Morrison v. Olson, 487 U.S. at 654, 693-94 (citing United States v. Nixon, 418 U.S. at
707, and Nixon v. Administrator of Gen. Servs., 433 U.S. at 425, 442).

171. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J.,
concurring).

172. Bowsher v. Synar, 478 U.S. 714 (1986); see supra notes 123-41 and accompanying
text.

173. 478 U.S. at 726.
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In Morrison, the separation of powers measure was whether the ac-
tion in question interfered impermissibly with the performance of presi-
dential functions, including the exercise of executive power and seeing to
the faithful execution of the laws.174 The looming omnipresence of a
congressional power to supplant an Acting President would so clearly
prevent the uninhibited performance of those functions as to require no
further elaboration.175 The statute in question in Morrison was saved
from constitutional infirmity because the roles it assigned to the other
branches and the functions of the independent counsel were so limited. 176

With regard to 3 U.S.C. § 19, however, the congressional role is unques-
tionably pivotal and open-ended and the Acting President's functions are
the essence of executive authority.

While it could be argued that the exigencies of a succession crisis
require direct congressional action, the scope of permissible action would
be limited to the enactment of a succession statute, with or without inclu-
sion of the congressional officers in the line. By going further and includ-
ing the unlimited supplantation provision in section 19, the statute moves
beyond the limits of permissibility. This feature is not necessary to deal
with the exigency and places the central function of the Executive, the
Presidency itself, at risk of undue congressional control. As the Supreme
Court noted in Chadha, constitutionally required burdens-here the sep-
aration of powers between the Executive and the Congress-are not al-
ways efficient or expeditious but must always be observed to avoid
arbitrary governmental action.177

The interference with executive prerogatives caused by Congress's
action in Nixon v. Administrator of General Services was justified by the
overriding objective of restoring public confidence in the political process
and legitimate congressional and judicial interests in preserving and ob-
taining access to information required to perform their functions prop-

174. Morrison v. Olson, 487 U.S. 654, 685 (1988); see supra note 142 and accompanying
text.

175. The Court's jurisprudence in separation of powers cases can also be classified into a
formalistic and a functional approach. See, ag., Michael L. Yoder, Separation of Powers: No
Longer Simply Hanging in the Balance, 79 GEO. L.J. 173 (1990). The formalistic approach
envisions a line drawn by the Framers between the three branches, while functionalism allows
balancing the competing interests involved against the relevant constitutional provisions. Id.
The former can be criticized as too inflexible, the latter as overly uncertain. Id. A new hybrid
approach, relying on explicit grants of power or divining a proper balance between the
branches where there are no explicit grants, may have been signalled by Justice Kennedy's
concurrence in Public Citizen v. United States Dep't of Justice, 491 U.S. 440, 486-87 (1989)
(Federal Advisory Committee Act does not apply to American Bar Association committee
evaluating judicial nominees). Id. at 174, 184-85.

176. Morrison v. Olson, 487 U.S. at 693-97; see also notes 159-166.
177. INS v. Chadha, 462 U.S. 919, 959 (1983).
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erly. 175 The supplantation provisions in 3 U.S.C. § 19, by contrast, have
no legitimate relationship to the legislative functions of Congress. There
is no legitimate lawmaking function to be served by creating a supplicant
Acting President who can be supplanted by a congressional officer at any
moment of disapproval or disagreement. Acting President Barr should
be basing decisions regarding the release of classified information and the
appointment of independent counsels upon the best interests of the na-
tion and relevant law and not whether keeping Speaker Gonzalez out of
the White House is the lesser of the available evils.

The persistence of such a precarious relationship would serve only
to undermine public confidence in the political process by generating
fears of impermanence and suspicions of intrigue and undue congres-
sional influence over the Acting President. The instability of this situa-
tion would be exacerbated by the fact that the President pro tempore of
the Senate need not consult with the Speaker before making a supplanta-
tion decision once the Speaker has initially declined to become Acting
President.19 In our hypothetical, the potential for Senator Byrd to
change his mind and decide that the road to retirement in West Virginia
should indeed run through the Oval Office might cause Speaker Gonza-
lez to act precipitously rather than risk losing a race to the Rose Garden.

This state of suspended political animation would surely aggravate
the institutional crisis that could be expected to pervade the public con-
sciousness following the sequential or simultaneous loss of an elected
President and Vice President. Following the initial shock, there would
appear as Acting President a dimly known and wholly unelected former
cabinet official-in our hypothetical, Attorney General Barr. That offi-
cial would announce to an astonished public that he had assumed the
Presidency under the authority of obscure constitutional and statutory
provisions that have never been used before."' 0

The media would quickly begin to focus public attention on the legal
possibilities for further change involving only slightly less obscure con-
gressional figures. The potential for maneuvering and personal advance-

178. 433 U.S. 425, 452-53 (1977); see supra notes 167-69 and accompanying text.
179. See, e.g., Emperor, supra note 13, at 1438.
180. The international dimension in such a situation is illustrated by a cable sent by former

National Security Adviser Robert McFarlane to his successor Admiral John Poindexter ex-
pressing frustration in dealing with the Iranian Government after the fall of the Shah: "[It was
as if] after a nuclear attack a surviving tailor became Vice President, a recent graduate student
became Secretary of State, and a bookie became interlocutor for all discourse with foreign
countries." Denise Brown, Book Review, FRIDAY REv. DEFENSE LITERATURE (1989) (re-
viewing SAMUEL SEGEV, THE IRANIAN TRIANGLE: THE UNTOLD STORY OF ISRAEL'S ROLE
IN THE IRAN-CONTRA AFFAIR (1988)) (on file with the Hastings Constitutional Law
Quarterly).
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ment would have the effect of making every decision and every action by
the Acting President, Speaker, and President pro tempore suspect and
subject to the most intense scrutiny for its true motivation. Factions for
and against supplantation would grow on all sides. In a time of great
peril to its institutions, the country would likely be reluctant to unite
behind an Acting President who would not reasonably be expected to
complete the term. The government would pause while all eyes watched
the drama play itself out and enemies at home and abroad could be ex-
pected to take full advantage of the breakdown of orderly decision-mak-
ing in Washington. Such a situation should not be allowed to develop in
fact and the supplantation provision of section 19 should therefore be
removed or revised.

V. Remedial Possibilities

The Supreme Court has recognized that certain constitutional provi-
sions may be overcome by other constitutional powers in a national
emergency where necessary to the preservation of the nation and the ful-
fillment of other constitutional responsibilities.181 Nonetheless, it ap-
pears doubtful from the evolving separation of powers principles the
Court has developed that the existence of even the most extreme emer-
gency situation could justify so direct a threat to bedrock principles of
separation of powers as is contained in the congressional supplantation
authority of section 19.182 Congress has provided a means of ensuring
succession if there are vacancies in both the Presidency and the Vice
Presidency as authorized by Article II, and no compelling constitutional

181. See, e.g., Selective Draft Law Cases, 245 U.S. 366 (1918) (constitutional provisions
establishing the war power and power to raise and support armies override Militia Training
Clause).

182. The Supreme Court has held statutes and executive decisions unconstitutional on sep-
aration of powers grounds even when they have been instituted in response to pressing national
crises. See, ag., Bowsher v. Synar, 478 U.S. 714 (1980) (crisis of the increasing federal deficit);
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 582 (1952) (crisis of steel workers'
strike during wartime). Of course, a statute is not insulated from a finding of unconstitutional-
ity merely because a President has signed it into law. See, eg., Bowsher v. Synar, 478 U.S. at
719 n.1. Neither does approval by the Congress preserve a statute from constitutional review.
See, e.g., Oregon v. Mitchell, 400 U.S. 112, 205 (1970) (Harlan, J., concurring in part and
dissenting in part). Nor is the argument that the law is "efficient, convenient and useful" in
facilitating a government function, such as preferring succession by elected officials, sufficient
to protect it from a finding of unconstitutionality. See, e.g., Bowsher v. Synar, 478 U.S. at 736
(citing INS v. Chada, 462 U.S. 919, 944 (1983)).

As one commentator has observed, "The principle of separation of powers, the Court
[has] explained .... cannot yield to claimed gains in efficiency, for the constitutional rule that
is subverted one day with the best intentions can just as easily be evaded the next day with the
worst." Stephen L. Carter, The Independent Counsel Mess, 102 HARv. L. Rv. 105, 105
(1988).
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imperative justifies the continual potential for supplantation of the Act-
ing President. No proper governmental purpose can be served by main-
taining this situation. Any interest in congressional primacy and any
preference for succession by an elected official would be fulfilled by al-
lowing the congressional leadership to have a single, final opportunity to
become Acting President.

Accordingly, Congress should repeal or revise the supplantation
provision of section 19(d)(2). The congressional officers should be placed
on the same footing as cabinet officers and have no further entitlement to
the office if they are unable or unwilling to become the Acting President
when vacancies occur in the Presidency and Vice Presidency. An alter-
native, preserving the preference for elected officials, would be to limit
the congressional officers' power to supplant to a short period of a few
days after the cabinet officer has assumed the office of Acting Presi-
dent.' 83 If deemed absolutely necessary to preserve congressional prefer-
ence in extreme situations, a similar, short period could be allowed for a
supplantation decision by any new Speaker or President pro tempore
who is elected to fill one of the congressional leadership positions that
may have been vacant at the time the cabinet member exercised the op-
tion. It would not be prudent, however, to go further and allow each
new congressional officer elected during the term of an Acting President
to exercise such an option since this would result in the same perpetual
uncertainty that exists under the current provision of section 19. Appro-
priate changes in the statute will preserve congressional prerogatives
while respecting the separation of powers and promoting bold action by
an Acting President in the furtherance of the functions of that office.

If Congress cannot be persuaded to repeal or revise the provision, a
party with a demonstrable interest, such as the President-under his gen-
eral responsibility to "preserve, protect and defend" the Constitu-
tionS 4 -or the Secretary of State-as the senior cabinet member in the
line of succession-should consider a judicial challenge to section 19. ' 85

183. Section 4 of the 25th Amendment limits the Vice President to a four-day period to
decide whether to contest a presidential declaration that a pre-existing disability has been re-
moved. U.S. CONST. amend. XXV, § 4.

184. U.S. CONST. art. II, § 1, cl. 8.
185. The increase in separation of powers litigation in recent years has been attributed

principally to growing congressional inability or unwillingness to make difficult policy choices;
to heightened executive branch willingness, even eagerness, to claim that any action touching
its constitutional prerogatives constitutes undue interference; and to Congress' failure to antici-
pate adequately separation of powers issues as it legislates. See, eg., Alan B. Morrison, A Non-
Power Looks at Separation of Powers, 79 GEO. L.J. 281, 306-10 (1990). The § 19 supplantation
power would appear to fall within the latter category and any action by the Executive to cure it
should not be viewed as a "hair trigger" response to a perceived slight. Id. at 308.
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Such an action would be based upon a claim against the Congress of
unconstitutionally enhancing its own powers at the expense of the Execu-
tive as well as impermissibly interfering with the conduct of executive
functions.

It may be argued that such a challenge should await an actual at-
tempt by a congressional officer to exercise the power reserved in section
19 to remove an Acting President.186 This argument is undermined,
however, by the majority holding of the Supreme Court in Bowsher rec-
ognizing that the damage from such a removal provision arises from its
mere existence and its potential effect upon the conduct of an executive
officer. 187 Thus, a judicial examination of the constitutionality of the re-
moval provision in section 19 need not await an actual effort to remove
the Acting President.188

Initiating litigation against congressional officers as potential presi-
dential successors to remedy the constitutional flaw in section 19 would
be unprecedented. The viability of an attempt to resolve competing
claims to the Presidency in advance may be viewed by some as too specu-
lative and not "ripe," or as a "political question" not fit for judicial reso-
lution."8 9 Bowsher, however, made such a preemptive action available
where there is the type of presumed, persistent damage to the official's
freedom of action that attends an overreaching removal statute.1 90 Also,
the textual and prudential bases for the political question doctrine would
not apply to justify judicial avoidance of this issue. The matter requires
constitutional interpretation of a nature that is committed to the courts
and there are clear judicial standards-i.e., the separation of powers prin-
ciples applied in Bowsher-that are available for its resolution.19' Fur-
ther, there are specific legal and judicial grounds to satisfy the standing
and other federal jurisdictional requirements that would have to be met
in order to proceed to the merits.

One possible basis for such an action would be a Justice Department
request for a writ of quo warranto (by what authority). This writ has its

186. See, eg., Bowsher v. Synar, 478 U.S. 714, 778 n.1 (1986) (Blackmun, J., dissenting).
187. Id. at 727 n.5.
188. Id.
189. See generally Baker v. Carr, 369 U.S. 186, 217 (1962) (explaining the basis and meas-

ures for determining when a political question is before the Court).
190. Bowsher v. Synar, 478 U.S. at 727 n.5.
191. Compare Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73

HARv. L. REv. 1, 7-9 (1959) with Alexander Bickel, The Supreme Court, 1960 Term-Fore-
word: The Passive Virtues, 75 HARV. L. REv. 40, 75-76 (1961) (arguing conversely that the
true reason for the political question doctrine is that determination of the issue has been as-
signed to another branch of government, which requires an interpretation, or that some discre-
tionary functions of political institutions are better done without rules).
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roots in the common law and is a means by which the state can act to
protect itself and the public welfare generally against false claims to of-
fice.192 While this is an extraordinary writ whose use against the sover-
eign was not contemplated by the common law, 19 3 the situation in which
its use is here envisioned would itself involve an extraordinary threat
against the sovereign itself. A District of Columbia statute authorizes
the Attorney General and the United States Attorney for the District to
bring a federal district court quo warranto action against any individual
who "usurps, intrudes into, or unlawfully holds or exercises.., a public
office of the United States .. ,."194 Actions, albeit unsuccessful, have
been brought under this statute and it would appear on its face to be a
highly appropriate means to contest section 19 within the District of Co-
lumbia federal courts as an unconstitutional intrusion into the
Presidency.195

In addition, the Supreme Court has found that state laws requiring
government officials to resign before announcing an intent to seek higher
office present a legitimate case and controversy involving real, not specu-
lative, harm.196 The officials involved could not be forced to resign from
office to announce their candidacy before suing for relief from the re-
quirement to resign. 197 Thus, the fact that a particular action necessary
to trigger a statute has not yet occurred does not preclude a party whose
political activities could be affected by that action from contesting the
validity of the statute. This principle can be readily adapted to support
an action by a cabinet member, such as the Secretary of State, whose
actions as Acting President, or even whose decision as to whether to be-

192. See, eg., Superior Oil Co. v. City of Port Arthur, 726 F.2d 203, 204-05 n. 1 (5th Cir.
1984). See generally FORREST G. FERRIS & FORREST G. FERRIS JR., THE LAW OF EX-
TRAORDINARY REMEDIES §§ 101-06 (1926). While some courts have held that such a writ is
not available in a federal court absent a statutory basis for the claim, see, e.g., United States ex
rel. Wisconsin v. First Fed. Say. & Loan Ass'n, 248 F.2d 804, 809 (7th Cir. 1957), cert. denied,
355 U.S. 957 (1958). But see Barany v. Buller, 670 F.2d 726, 735 (7th Cir. 1982) (important
federal interests support limited availability of quo warranto proceedings). Others have found
such authority under Federal Rule of Civil Procedure 81(a)(2) when the action is brought by a
U.S. Government official such as a U.S. Attorney. See, e.g., United States v. Lemke, 310 F.
Supp. 1298, 1300 (N.D. Cal. 1969), rev'd, 439 F.2d 762 (9th Cir. 1971); Blackburn v. O'Brien,
289 F. Supp. 289, 292-93 (W.D. Va. 1968) (dictum).

193. See, e.g., JAMES HIGH, EXTRAORDINARY LEGAL REMEDIES § 593 (3d ed. 1896).
194. D.C. CODE ANN. § 16-3501-3502 (1981).

195. See, e.g., United States v. Smith, 286 U.S. 6 (1932) (Senate effort to establish FCC
Chairman's lack of authority to hold office, under predecessor statute); Newman v. United
States ex rel. Frizzell, 238 U.S. 537, 547 (1915) (only a claimant to office can bring such a suit,
under predecessor statute).

196. See, e.g., Clements v. Fashing, 457 U.S. 957, 961-62 (1982).
197. Id.

[V/ol. 20:105
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come Acting President should the need arise, would be affected by the
potential for supplantation under section 19.

The "standing" of such an official to bring an action in this regard is
further supported by the precedent of allowing members of Congress to
sue the congressional leadership based upon an alleged violation of the
requirement in Article I of the Constitution that all revenue bills origi-
nate in the House.198 The suit was allowed to proceed based on the find-
ing that it related to a "cognizable" legal interest the members shared in
a definable constitutional process. 99 This condition applies equally to a
cabinet member who shares a cognizable legal interest in the proper
working of the constitutional process of presidential succession.

Finally, a United States Senator has been adjudged to be a proper
party to bring an action challenging the use of a presidential "pocket
veto" under Article I, section 7 of the Constitution providing that a bill
enacted by Congress will not become law if the President does not return
it within ten days due to the adjournment of Congress.2° The court
noted that standing to sue requires a sufficient personal stake in the out-
come of a judicially recognized controversy.2°0 One traditional approach
requires a "logical nexus" between the litigant's status and the claim to
be adjudicated.20 2 Such a nexus was found because the disposition of the
matter would "determine the effectiveness vel non of [the Senator's] ac-
tions as a legislator .... ,o1 Similarly, the effectiveness of a potential
presidential succession should prove sufficient to support an action con-
testing the statute.

Another approach requires the litigant to show injury in fact and an
interest arguably within the zone to be protected by the statute or consti-
tutional provision in question.2" In this regard, the court found the
pocket veto provision of the Constitution to be "one of several which
implement the 'separation of powers' doctrine" 205 and that,

Taken together, these provisions define the prerogatives of
each governmental branch in a manner which prevents overreach-
ing by any one of them. The provision under discussion allocates

198. Moore v. United States House of Representatives, 733 F.2d 946, 950-53 (D.C. Cir.
1984), cert. denied, 469 U.S. 1106 (1985) (just because a dispute arises under the Origination
Clause of the Constitution does not mean it is a nonjustifiable political question).

199. Id. at 951.
200. Kennedy v. Sampson, 511 F.2d 430, 436 (D.C. Cir. 1974) (pocket veto of the Family

Practice of Medicine Act).
201. Id. at 433.
202. Id. (citing Flast v. Cohen, 392 U.S. 83, 102 (1968)).
203. Id.
204. Id.
205. Id. at 434.
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to the executive and legislative branches their respective roles ....
When either branch perceives an intrusion upon its legislative
power by the other, this clause is appropriately invoked. The gist
of [the] complaint is that such an intrusion has occurred as a result
of the President's misinterpretation of this clause .... 206

It was significant to the court that "over the long term," the Executive's
broad application of the pocket veto power threatened to diminish con-
gressional influence in the legislative process and "axiomatic" that this
would diminish the role of each individual participant in it. 20 7

It was sufficient for standing purposes to allege that conduct by ex-
ecutive branch officials amounted to an unlawful nullification of the insti-
tutional and individual exercise of their assigned powers under the
Constitution.218 Thus, standing was established where the official in
question represented an institutional interest in ensuring that the powers
of the two branches remain in balance.20 9 Participants in the succession
process can demonstrate a logical nexus by claiming that section 19 will
diminish their effectiveness to act as President. They may also claim a
recognizable interest in maintaining the constitutional balance by con-
testing the nullification of their assigned powers as Acting President
under the Constitution.

A further consideration for any court before which such an action is
brought is that the damage from leaving the statute in place, especially in
light of the extreme circumstances that would breed a supplantation de-
cision under section 19, are so evident and potentially extreme as to jus-
tify judicial review in advance. The Supreme Court has recognized the
significance of such circumstances by reviewing a variety of challenges to
provisions relating to removal of government officials.210 If the matter is
left to a time when an Acting President is in office and can be threatened
with removal or until an actual attempt at removal occurs, the resulting
dispute over the validity of the provision could paralyze the leadership of
the nation and undermine public confidence at the very moment when
sure and swift decision-making is most urgently required for national
survival.

As the Supreme Court itself put it, albeit in the reverse context of
congressional fears of presidential removal power, "Congress did not
wish to have hang over the [War Claims] Commission the Damocles'

206. Id.
207. Id. at 435-36.
208. Id. at 436.
209. See id.
210. See Morrison v. Olson, 487 U.S. 654 (1988); Bowsher v. Synar, 478 U.S. 714 (1986);

Humphrey's Ex'r v. United States, 295 U.S. 602 (1935), and Wiener v. United States, 357 U.S.
349 (1958).
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sword of removal by the President for no reason other than that he pre-
ferred to have on that Commission men of his own choosing."211

Conclusion

The supplantation provision of 3 U.S.C. § 19 represents a dangerous
and pernicious breach of the separation of powers framework that has
been created to prevent the Legislature from accruing excessive control
over the actions and motivations of the Executive. In a moment of maxi-
mum national distress, the strofigest leadership is required. Unless Con-
gress, or the courts if necessary, devise a remedy, the nation will sooner
or later suffer the spectacle of a little known and uncertain former cabi-
net officer attempting to steer the ship of state with the encumbering fet-
ters of the Speaker of the House and the President pro tempore of the
Senate on the tiller.

211. Wiener v. United States, 357 U.S. 349, 356 (1958); see also 295 U.S. at 356.
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25 RETURNS 
Gregory F. Jacob † 

HOWBIZ HAS ALWAYS HARBORED A DEEP FASCINATION with 
stories of succession to the top post in government. For the 
playwrights of old, the path to power was bathed in blood, 
giving rise to great theatrical dramas that continue to draw 

popular audiences to this day. The Greeks had Sophocles’ Oedipus 
Rex, wherein the star-crossed Oedipus becomes ruler of Thebes by 
unwittingly killing his father the King and then marrying his mother 
the Queen. And fully a fifth of Shakespeare’s plays are devoted to 
the English War of the Roses, recounting the tale of the cutthroat 
cousins of the Houses of Lancaster and York as they alternately 
murdered and imprisoned one another for nearly a century in their 
quest to attain the throne.1 

Modern-day Hollywood is every bit as obsessed with succession 
drama, but 21st-century screenwriters who stage power struggles in 
the setting of the American Presidency must confront the labyrin-
thine legalities of the Constitution’s 25th Amendment and the 
Presidential Succession Act of 1947. Far from diminishing the cine-
matic potential of such presidential plotlines, however, the arcana of 
democratic succession actually provide producers a rare opportunity 
to combine the timeless thrill of the quest for the crown with the 
cerebral satisfaction of courtroom drama. 

† Greg Jacob is an attorney in Washington, DC, and an editor of the Green Bag. 
1 Richard II; Henry IV parts I & II; Henry V; Henry VI parts I, II, & III; Richard III. 
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Three years ago, Fox’s 24 and NBC’s The West Wing both staged 
multi-episode plot arcs revolving around the 25th Amendment. Last 
television season, ABC’s Commander in Chief upped the ante by going 
for the perfect entertainment trifecta, airing two episodes that 
added a dash of emergency room suspense to the already winning 
combination of raw power grab and bold legal maneuver. As Shake-
speare’s right of blood gives way to democracy’s right of law, read-
ers of the Bag and legal geeks such as myself – two categories I sus-
pect may substantially overlap – get the welcome chance to play 
kingmaker for a day. 

IT’S GOOD TO BE THE QUEEN2 
t the beginning of Commander’s pilot episode, we learn that
President Theodore Roosevelt (“Teddy”) Bridges has been

rushed to the hospital with a bleeding cerebral aneurism. We are 
told that President Bridges’ surgical prognosis looks quite good, but 
that he will almost certainly be unable to perform the duties of the 
Presidency once his condition has stabilized. Vice President 
Mackenzie (“Mac”) Allen, played by Academy Award winner Geena 
Davis, is rushed back to Washington from a diplomatic mission in 
France to meet with the incapacitated President. As the Vice Presi-
dent departs, French citizens line the streets of Paris and enthusias-
tically wave American flags, sending a clear signal that the writers 
felt no compulsion to keep the show within the bounds of conceiv-
able reality. 

Shortly after Air Force Two takes off for Washington, Mac de-
mands to have a videoconference set up with the Chairman of the 
Joint Chiefs. Over the sputtering objections of the President’s Chief 
of Staff, Jim Gardner, Mac orders the Chairman to “elevate our 
readiness posture” and reposition several key carrier groups. We are 
informed that Mac’s cause celebre as Vice President is a Nigerian 
woman who has been sentenced to death by stoning for having a 
child out of wedlock. Mac’s unstated purpose in repositioning the 
fleet, as she explains to her personal staff behind closed doors, is to 

2 Paraphrasing the “It’s Good to be the King” routine in Mel Brooks, History of the 
World Part I, Twentieth Century Fox (1981). 
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ensure that a ship equipped with marine extraction teams is posi-
tioned off the coast of Nigeria and prepared to rescue the woman by 
force if necessary.  

Mac’s goals may be laudable, but does she really have the author-
ity to issue significant military orders while there is still a sitting 
President? When Jim angrily inquires, “What do you suggest I tell 
the President when he asks why you put our navy on high alert?,” 
Mac offers only the cryptic reply, “He won’t ask. He’ll know.” Far 
from placated, Jim then confronts Mac’s top aide, Rod: 

Jim: “Rod – this is not going to stand.” 
Rod: “What are you talking about?” 
Jim: “… [W]hat was she thinking, taking over the military like that? 
It’s like some sort of coup d’etat!” 
Rod: “Jim, I know what you’re going through, but you need to 
choose your tone very carefully. It’s my job to protect the vital in-
terests of the Vice President and the United States, and in this case 
they are the same. Clear out of your office, Jim.” 

Not only has Mac laid the groundwork for an invasion of Nigeria, 
but her top aide thinks he has the authority to fire the President’s 
Chief of Staff! To top it off, when Mac does at last speak with Presi-
dent Bridges, we are treated to this gem: 

President Bridges: “I hear you reorganized the Sixth Fleet while I was 
napping.” 
Mac: “I was bored. I had already read all the magazines on the plane.” 

It’s a great line – but rather brazen, to say the least, and totally out 
of place after having been accused by the Chief of Staff of effectively 
staging a coup. Unless, that is, Mac’s actions are on solid legal foot-
ing. 

So who was right – the flippantly confident Mac and Rod, or the 
sputteringly indignant Jim? Almost certainly Jim. Mac and Rod 
would have been on solid footing under the Constitution’s original 
framework, as Article II provides that in case of the President’s “In-
ability to discharge the Powers and Duties of the said Office, the 
Same shall devolve on the Vice President … .”3 So long as the Presi-

                                                                                                    
3 U.S. CONST. Art. II, § 1, cl. 6. 
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dent was in surgery or recovering from it, he was probably unable 
“to discharge the powers of duties of [his] Office,” thus empowering 
the Vice President to act in his stead. The 25th Amendment, how-
ever, substantially changed the way that succession operates in case 
of presidential disability.  

Section 3 of the 25th Amendment allows the President to “sub-
mit a written declaration that he is unable to discharge the powers 
and duties of his office” to the Speaker of the House and the Presi-
dent pro tempore of the Senate, in which case “such powers shall be 
discharged by the Vice President as Acting President.” That section 
is inapplicable here because President Bridges never submitted a 
written declaration. Thus, Mac could have become Acting President 
only under Section 4 of the 25th Amendment, which provides that: 

Whenever the Vice President and a majority of … the principal 
officers of the executive departments … transmit to the Presi-
dent pro tempore of the Senate and the Speaker of the House of 
Representatives their written declaration that the President is 
unable to discharge the powers and duties of his office, the Vice 
President shall immediately assume the powers and duties of 
the office as Acting President. 

But the “principal officers of the executive departments”4 never met 
to discuss the matter, and neither they nor Mac transmitted a decla-
ration of disability to the Speaker or the President pro tempore. Thus, 
Mac could not have become Acting President; as Vice President she 
had no authority to issue military orders; and her unilateral raising 
of the country’s Defcon level and reorganization of the Sixth Fleet 
were thus clearly ultra vires.  

But shouldn’t we want the Vice President to be able to act as 
President when the sitting President is clearly incapacitated? Com-
mander’s plotline exposes an arguably serious flaw in the 25th 
Amendment’s structure: while the amendment strengthens the Vice 
President’s position “[i]n case of the removal of the President from 
office or of his death or resignation” by making it clear that under 

                                                                                                    
4 The phrase is probably best read to mean the Cabinet. See Gregory F. Jacob, 25, 7 

Green Bag 2d 23, 24 n.2 (2003). 
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these circumstances the Vice President becomes President,5 the 
amendment arguably weakens the Vice President’s position in case 
of temporary disability. The original Article II succession scheme 
allowed for an immediate and automatic transition of power to the 
Vice President whenever the President is unable “to discharge the 
powers and duties of [his] Office.” But it also gave rise to many diffi-
cult interpretive questions. Who decides whether the President is 
incapacitated? Who decides when he is well enough to resume office 
again? Once the President has recovered, by what legal mechanism 
does the Vice President resume the Office of the Vice Presidency?6 
Because these are not the kinds of questions that one wants to be 
required to answer in the middle of a succession crisis, the 25th 
Amendment’s framers opted for a bright-line rule specifying that 
presidential disability must be declared in writing and that only the 
President, or the Vice President acting in concert with a majority of 
the Cabinet, can so declare it. 

But bright-line rules are both under- and over-inclusive, and the 
framers of the 25th Amendment gained clarity by sacrificing speed. 
Perhaps it was assumed that in a true crisis the Vice President could 
act first and seek post hoc, Lincolnian ratification later.7 In Com-
mander’s pilot, however, Mac has no legitimate claim to post hoc rati-
fication; her assumption of command over the military was not 
spurred by an imminent threat to national security, but rather was 
effected in furtherance of a humanitarian agenda of personal interest 
to her. Mac’s best hope of avoiding serious questions about the pro-
priety of her actions is that she quickly actually become President, 
allowing her to paper over the difference of the few intervening 
hours. And that is precisely what happens: shortly after Mac meets 
with President Bridges he dies. Pursuant to Section 1 of the 25th 
                                                                                                    

5 See David P. Currie, His Accidency, 5 Green Bag 2d 161 (2002). 
6 These unanswered questions, among others, were noted on the floor of the House 

when the 25th Amendment was first introduced. III Cong. Rec. 7942 (remarks of 
Rep. Young). 

7 Lincoln suspended the writ of habeas corpus and expanded the Army and the 
Navy as emergency measures in 1861 while Congress was out of session, and later 
requested that Congress ratify his actions. 
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Amendment, Mac becomes the first woman President of the United 
States. 

MASTER OF THE HOUSE 
ifteen thrilling episodes later, we find Mac settling into office 
nicely. She has ousted a South American dictator; recovered a 

lost nuclear submarine from North Korean waters; and seen a Vice 
President it took her six episodes to get confirmed suddenly resign 
for reasons that the press describes as “sketchy.” Had Mac been a 
devoted follower of The West Wing, she would have realized that the 
Vice President’s inexplicably sudden resignation surely portended 
that a 25th Amendment episode was in the offing. And for a sitting 
President, an encounter with the 25th Amendment is never a good 
thing – death, disability, removal, or resignation are lurking right 
around the corner. 

En route to Seattle on Air Force One, Mac begins to feel ill and 
is diagnosed by the on-flight doctor with “acute appendicitis, possi-
bly a rupture.” The doctor states that she needs to be treated at a 
hospital immediately – there is no time to get her back to Washing-
ton. When Mac asks how long she will be “out of commission,” the 
doctor informs her that the surgery will take 1-4 hours, plus recov-
ery time. While the staff debate the location of the nearest secure 
hospital, Mac’s thoughts turn to the well-being of the country: 
“Wait. Wait! I have to talk to [my Chief of Staff]. … We’re going to 
invoke the 25th Amendment.” 

Apparently nobody on Mac’s staff has her pocket Constitution 
handy, because no one reminds Mac that the Vice President just re-
signed. The 25th Amendment’s three succession clauses all operate 
to make the Vice President either President or Acting President; the 
Amendment does not apply if there is no sitting Vice President.8 
Mac would surely prefer to invoke the 25th Amendment, which pro-
vides the President substantial control over his or her disabled status 
through the clear on/off switch of written declarations.9 But Mac is 

                                                                                                    
8 See Jacob at 29. 
9 Id. at 30-31. 
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instead stuck in the world of Article II, which states that “the Con-
gress may by law provide for the Case of Removal, Death, Resigna-
tion or Inability, both of the President and Vice President, declaring 
what Officer shall then act as President … until the Disability be 
removed.”10 

Congress has so provided on three occasions – in 1792, 1886, 
and 1947. In the Act of 1792, Congress placed the President pro 
tempore of the Senate, followed by the Speaker of the House of Rep-
resentatives, ahead of the Secretary of State in the line of succes-
sion,11 a scheme primarily designed by Alexander Hamilton and the 
Federalists to keep their arch-rival Thomas Jefferson, then serving as 
Washington’s Secretary of State, as far removed from the Presi-
dency as possible.12 When Congress amended the statute in 1886, it 
had learned from the experience of impeaching Andrew Johnson in 
1868 that having legislative officers in line to become Acting Presi-
dent can give rise to serious conflicts of interests, 13 and it therefore 
removed the President pro tem and the Speaker from the line of suc-
cession.14 At the urging of President Truman, however, Congress 
restored the Speaker and President pro tem to their position ahead of 
the Secretary of State in 1947, this time in reverse order.15 Truman 
believed that democratic principles dictated that officials who have 
been elected by the people should be at the head of the line to be-
come Acting President, and that the Speaker, as the only elected 
official other than the President and Vice President who arguably 
represents the entire nation, should be first.16 

                                                                                                    
10 U.S. CONST. Art II, § 1, cl. 6. 
11 Act of 1792 § 9, 1 Stat. 239-41. 
12 William F. Brown & Americo C. Cinquegrana, The Realities of Presidential Succes-

sion: ‘The Emperor Has No Clones’, 75 Geo. L.J. 1389, 1418 (1987).  
13 Brown & Cinquegrana at 1419-20. Senate President pro tem Benjamin Wade’s 

vote to remove Johnson from office could potentially have propelled him into the 
Acting Presidency. 

14 Act of 1886, 24 Stat. 1. 
15 3 U.S.C. § 19. 
16 Brown & Cinquegrana at 1421-29.  
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So the Speaker of the House must have become Acting President 
when Mac declared herself disabled, right? Not so fast. Once Mac 
has the Chief of Staff on the line, she directs him to “speak to the 
Senate pro tem about taking over.” That seems odd – perhaps the 
writers were unaware that the Act of 1792 had twice been amended 
and that the President pro tem was no longer first in line? But no. 
When the savvy Press Secretary objects that “Constitutionally, isn’t 
[the Speaker] next in line?,”17 the Chief of Staff responds, “But he’d 
have to resign his seat in Congress to accept. I’ll notify him just as a 
formality.” 

Hold on now. The Chief of Staff is correct that the Speaker 
would be required both by statute and by the Constitution to resign 
his seat in Congress to become Acting President. But the same rules 
apply to the Senate President pro tem. 3 U.S.C. § 19(b) provides that 
“[i]f … there is no Speaker, or the Speaker fails to qualify as Acting 
President, then the President pro tempore of the Senate shall, upon his 
resignation as President pro tempore and as Senator, act as President.” 
And the Constitution’s Incompatibility Clause applies equally to all 
members of Congress: “no Person holding any Office under the 
United States, shall be a Member of either House during his Con-
tinuance in Office.”18 Thus, the President pro tem of the Senate 
would have to resign his seat in Congress to accept the Acting Presi-
dency, just like the Speaker. 

There could be a legal rationale to rescue the show’s plotline, 
however. The show’s premise is that the cost to the Speaker of re-
signing his seat in Congress would be too high to justify resigning 
just to become Acting President for a day, whereas whatever un-
stated costs the President pro tem would incur, he probably would be 
willing to do it. And that might be right. Article I, Section 2 of the 
Constitution specifies that “[w]hen vacancies happen in the [House 
of Representatives], the Executive Authority thereof shall issue 
                                                                                                    

17 Of course, the Speaker is actually statutorily next in line -- not constitutionally. In 
fact, placing legislative officers in the line of succession may be unconstitutional. See 
Akhil Reed Amar & Vikram David Amar, Is the Presidential Succession Law Constitu-
tional?, 48 Stan. L. Rev. 113 (1995). 

18 U.S. CONST. Art. 1, § 6, cl. 2. 
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Writs of Election to fill such Vacancies.” Thus, when a vacancy oc-
curs in the House, a special election must be held to fill the seat – 
which, over the last 20 years, has taken an average of 126 days.19 
The Seventeenth Amendment, by contrast, generally allows vacant 
Senate seats to be filled by gubernatorial appointment, which is a 
much faster process.20 If the President pro tem was from a state in 
which the governor was of the same political party, he might have 
been able to count on a virtually immediate reappointment follow-
ing his short stint as Acting President.21 Thus, the show’s premise 
that the Speaker would not be willing to become Acting President 
but that the President pro tem would is at least plausible. 

The rest of the plot, sadly, is beyond legal rescue. The Chief of 
Staff calls the Speaker to ask him to sign a waiver so that the Senate 
pro tem can be sworn in. Not so fast, says the Speaker. He’s smart 
enough to know that before you sign a waiver, you really ought to 
speak to your lawyer. 

Enter Gavin Kester, who is proclaimed in bold lettering across 
the bottom of the screen to be a “Constitutional Attorney.” Sadly for 

                                                                                                    
19 The Continuity of Government Comm’n, Preserving Our Institutions at 7 (2003). 
20 The Seventeenth Amendment provides that “[w]hen vacancies happen in the 

representation of any State in the Senate, the executive authority of such state 
shall issue writs of election to fill such vacancies: Provided, That the legislature of 
any State may empower the executive thereof to make temporary appointments 
until the people fill the vacancies by election as the legislature may direct.” Virtu-
ally every state has enacted a law allowing for Senate vacancies to be filled by 
gubernatorial appointment until the next congressional election cycle. Id. at 6. 

21 The Senate pro tem would still have good reason not to resign his Senate seat just 
to become Acting President for a day, however. Seniority is power in the Senate, 
and a break in continuous service generally strips a Senator of seniority. See, e.g., 
Raju Chebium, Lautenberg will run again in 2008, dailyrecord.com, May 12, 2006 
(“He lost his seniority - a key to getting things done in the Senate - when he re-
tired in 2000 after three terms, only to return in 2002 after former Sen. Robert 
Torricelli, D-N.J., resigned under an ethical cloud.”). Furthermore, although 
President pro tempore is technically an elected position, by mutual agreement the 
position has for the last 50 years been held by the longest-serving member of the 
majority party. See www.senate.gov/reference/glossary_term/president_pro_ 
tempore.htm. Thus, it seems likely that a break in service – even for a single day 
– would also mean losing the position of President pro tem. 
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the Speaker, what he really needs at the moment is an attorney who 
can read statutes, and that apparently is not an area in which Mr. 
Kester excels: 

Kester: “She’s invoking the 25th Amendment, as well as the 
Presidential Succession Act of 1947.” 
Speaker: “That means I’d have to resign my seat in the House.” 
Kester: “That’s correct.” 
Speaker: “But that means I’m going to have to give up my voting 
privileges.” 
Kester: “You’ll still be Speaker of the House.” 
Assistant: “He’ll maintain his authority over Congress?” 
Kester: “Yes. He’ll preside over Joint Session, determine Com-
mittee appointments – all of which wield significant influence.” 

No! As a matter of statutory law, that is completely wrong. 
3 U.S.C. § 19(a) provides that “the Speaker of the House of Repre-
sentatives shall, upon his resignation as Speaker and as Representative in 
Congress, act as President.” Thus, the Speaker is required by law to 
resign his Speakership to become Acting President. Unless and until 
he is reelected to both Congress and the Speakership, there will be 
no presiding over Joint Session or determining Committee ap-
pointments. 

But even as a “Constitutional Attorney,” shouldn’t Gavin Kester 
know better? There are several potential constitutional obstacles to 
someone simultaneously serving as Acting President and Speaker of 
the House. One is the undecided question whether someone who is 
no longer a Member of Congress can continue to serve as Speaker. 
The text of the Constitution provides no clear answer, merely stat-
ing that “[t]he House of Representatives shall chuse their Speaker 
and other Officers.” The House Rules do not address the election of 
the Speaker and thus shed no additional light on the subject.22 And 

                                                                                                    
22 Because the entire House stands for re-election every two years, it does not 

consider itself to be a standing body and thus adopts new rules at the beginning of 
each Congress. But the House’s first order of business when it convenes at the 
beginning of a Congress is to elect a new Speaker. Because the Speaker is elected 
before the new rules are adopted, there is no reason for the rules to address the 
Speaker’s election. There is one provision of the House Rules, however, that 
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several scholars and Members of Congress have read the constitu-
tional text to permit the election of a Speaker who is not a Mem-
ber.23  

It might seem intuitively obvious that House Officers would have 
to be Members of Congress, but that is incorrect: in fact, all of the 
other officers provided for in the House Rules – such as the Clerk of 
the House, the Sergeant-at-Arms, and the Chaplain24 – are not 
Members.25 Nevertheless, a strong argument can be made, based on 
the origin of the term “Speaker” and on historical practice, that the 
Speaker must be a Member of the House. First, the Framers im-
ported the concept of the Speaker from the British House of Com-
mons,26 where only Members have served as Speaker since 1377.27 
                                                                                                    
might indicate that the Speaker must be a member. House Rule I(8)(B) requires 
the Speaker to “deliver to the clerk a list of Members in the order in which each 
shall act as Speaker pro tempore” in the case of a vacancy in the Speakership. It 
might be inferred that, since only Members can be placed on the Speaker succes-
sion list, the Speaker must also be a Member. 

23 See, e.g., Brown & Cinquegrana at 1429 n.136; Howard Wasserman, Structural 
Principles and Presidential Succession, 90 Ky. L.J. 345, 403 (2001); Paul Taylor, 
Proposals to Prevent Discontinuity in Government and Preserve the Right to Elected Repre-
sentation, 54 Syracuse L. Rev. 435 at n.44 (2004); 93 Cong. Rec. 7780 (1947) 
(statement of Sen. Russell). 

24 The Rules of the House of Representatives for the 109th Congress also provide 
for the election of an Inspector General, a Chief Administrative Officer, a Histo-
rian, and a General Counsel.  

25 Thirteen Clerks of the House have also served as Members, but none has held 
both positions at the same time. See clerk.house.gov/histHigh/Congressional_ 
History/clerks.html 

26 See David K. Watson, 1 The Constitution of the United States – Its History, Application, 
and Construction 203 (Callaghan & Co. 1910) (“the Convention followed the rule 
which prevailed in the House of Commons”); Joseph Story, 2 Commentaries on the 
Constitution of the United States 151-54 (Hilliard, Gray & Co. 1833) (“In Great 
Britain the House of Commons elect their own speaker, but he must be approved 
by the King. … The exclusive right of choosing a speaker, without any appeal to, 
or approval by any other department of the government, is an improvement upon 
the British system”).  

27 Arthur Irwin Dasent, The Speakers of the House of Commons 348-415 (1911); 
Steven G. Calabresi, The Political Question of Presidential Succession, 48 Stan. L. Rev. 
155, 162 n.9 (1995). 
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Second, only Members have served as Speaker of the House since 
the first Congress convened in 1789.28 Perhaps because of this his-
torical tradition, former Speaker of the House Dennis Hastert re-
cently declared in an amicus brief filed with the Supreme Court that 
“[t]he Speaker is elected from, and by, the Members of the majority 
party in the United States House of Representatives.”29 The issue is 
ultimately impossible to resolve with certainty; what can be said for 
Gavin Kester is that – with respect to the constitutional question, at 
least – he has both the text of the Constitution and the weight of 
scholarship on his side. 

Even if the Speaker is constitutionally permitted to retain the 
Speakership after resigning his seat in the House, however, as 
Speaker he would still be a legislative officer, which creates addi-
tional impediments to becoming Acting President. By its own 
terms, the Incompatibility Clause applies only to “Member[s] of ei-
ther House” during their “Continuance in Office,”30 and thus it is not 
itself an obstacle. But the clause represents a separation of powers 
principle embedded deep in the Constitution that sharply divides the 
Legislative and Executive powers and does not, with a few expressly 
enumerated exceptions, allow them to be combined in a single 
agency or officer.31 To allow a single individual to serve simultane-
ously as Speaker of the House and Acting President would result in a 
form of government closely resembling the British Parliament, 
which the Framers expressly chose not to adopt.32  

On the other hand, Gavin Kester could point out that the 1792 
succession act did not require the Speaker of the House or the 

                                                                                                    
28 Calabresi at 162 n.9. 
29 McConnell v. Federal Election Commission, Amicus Brief of the Honorable J. Dennis 

Hastert at 3, 2003 WL 21649644 (2003) (emphasis added). 
30 U.S. CONST. Art. I, § 6, cl. 2. 
31 See, e.g., Buckley v. Valeo, 424 U.S. 1, 124 (1976) (“The principle of separation of 

powers was not simply an abstract generalization in the minds of the Framers: it 
was woven into the document that they drafted in Philadelphia in the summer of 
1787.”); Springer v. Philippine Islands, 272 U.S. 189, 202 (1928) (“the legislature 
cannot engraft executive duties upon a legislative office”). 

32 Calabresi at 163-64. 
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President pro tempore to resign their seats to become Acting Presi-
dent;33 that when the President pro tem actually became Acting 
President for a day in 1821 he did not resign his office;34 and that the 
weight of scholarship prior to 1947 held that the power to act as 
President attached to the offices listed in the succession statute 
rather than the individuals occupying those offices, such that the 
listed successors were required to retain their offices to act as Presi-
dent.35  

In the final analysis, all that can be said with certainty is that the 
Presidential Succession Act of 1947 did us all a great favor by re-
quiring that the Speaker resign the Speakership to become Acting 
President, thereby sparing us the need to wade through the consti-
tutional murk in the midst of a true succession crisis.  

DENOUEMENT 
y the time Commander’s final 25th Amendment episode aired at 
the end of May 2006, the viewing public had already rendered 

its verdict on the fledgling series, and the executioner’s ax had un-
ceremoniously fallen. Geena Davis led a rousing chant of “Four 
more years!” at the show’s wrap party at the end of April, but two 
days later the network announced that it would air only a meager 
three more episodes.36  

When Commander was cancelled, National Organization for 
Women President Kim Gandy saw conspiracy in the wind: “Is it 
possible that the very real chance of both political parties nominat-
ing female candidates for president in 2008 is so threatening that 
                                                                                                    

33 Act of 1792 § 9, 1 Stat. 239-41.  
34 Brown & Cinquegrana at 1418 n.103. Because the scheduled date of President 

Monroe’s second inauguration was a Sunday, he postponed taking the oath of 
office for a day. This had the effect, according to the constitutional thinking of the 
time, of creating temporary vacancies in the Presidency and Vice Presidency. 
Senate President pro tem John Gaillard thus briefly became Acting President, but 
did not resign his Senate seat. 

35 Calabresi at 162 n.40. 
36 Jessica Shaw, Anatomy of a Disaster, Entertainment Weekly, May 19, 2006, at 13-

14. 

B 

227



Gregory F. Jacob 

190  10 GREEN BAG 2D 

networks are being pressured to stop building the notion that it 
could be reality?”37 According to Gandy, “[w]omen all over the 
country planned their Tuesday nights around the show, rounding up 
their daughters to eat popcorn, critique and bask in wish-fulfillment 
glow.”38 The show failed only because it had “hardly been given time 
to develop an audience.”39 

Whether women across the country were continuing to gather 
for popcorn on Tuesday nights by the end of April 2006 is a ques-
tion that can probably best be answered by Orville Redenbacher. 
Commander’s reality, however, was that it began with nearly 17 mil-
lion viewers in each of its first two weeks, but was attracting only 
6.5 million viewers per episode by the time it was cancelled.40 This 
was not a show that was never given a chance; it was a show that 
was gift-wrapped a huge audience and lost it on merit.  

In the end, Gandy’s press release got it partly right: “Great cast. 
Decent time slot.”41 But she left out a critical feature: “Terrible – 
and, worse, legally unsound – plot lines.” Perhaps the rise and fall of 
Commander in Chief will serve as a lesson for network executives eve-
rywhere: if you want to keep a show afloat with important demo-
graphic groups like readers of the Bag, you need to make a better 
effort at getting the law right.  

 
 

 
 

 

                                                                                                    
37 NOW Press Release, Will ABC’s “Commander in Chief” Be Cancelled? Fight Back., May 

9, 2006. 
38 Id. 
39 Id. 
40 See Anatomy of a Disaster. 
41 See NOW Press Release. 
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When no presidential candidate wins a majority in the Electoral College,
the House of Representatives holds a "contingent election" between the top
three candidates. Unfortunately, if one of those three candidates should die,
there is no way to provide a substitute, so the dead candidate's supporters and
party would be disenfranchised.

Section 4 of the Twentieth Amendment, ratified in 1933, addresses this situ-
ation; it authorizes Congress to legislate a process for substituting a new candi-
date. But fir eighty-three years Congress (along with scholars) has never
seriously considered Section 4, let alone passed legislation under it. This neglect
has fostered a dangerous gap in the presidential electoral system. At every other
stage in the process, dead candidates can be replaced; only here can a death
eliminate an entire party from consideration in the election.

While we could wait for an actual case bejbre passing a Section 4 law,
actual cases present too high a chance of a political impasse, yielding either
inaction or suboptimal legislation. Moreover, without a Section 4 law on the
books, the possibility of eliminating an entire party .from consideration would
loom as an unacceptable incentive-and prize-Jor would-be assassins any time
there is a contingent election. To head offthese risks, it would be prudent to pass
a Section 4 law now.

Part I of this Article provides context and background on Section 4 of the
Twentieth Amendment. Part II, after considering what Congress should provide
if it ever enacts Section 4 legislation, proposes draft legislation. Part III briefly
considers why Congress has filed fir so long to use its Section 4 power.

I. INTRODUCTION

Imagine the most dramatic presidential election ever: Williams vs.
Miller vs. Garcia. Garcia runs a strong third-party candidacy, so when the
dust settles the day after the election no candidate appears to have a majority
in the Electoral College. The country waits with bated breath for the new
Congress to confirm the indecisive result on January 6 and then, pursuant to
the Constitution's procedures, to choose a president in the House and a vice
president in the Senate.'

In mid-December, disaster strikes as an assassin kills Garcia in an at-
tempt to knock him and his party out of the House's runoff election. Pande-
monium erupts. Before Garcia is even buried, Williams's and Miller's
partisans start fighting, wheeling, and dealing to win Garcia's supporters in
the House-who include several newly elected representatives and dozens
more whose districts strongly favored Garcia in the election-over to their
respective sides.

Garcia's supporters feel disenfranchised. Surely there must be a way for
them to continue to support Garcia and his movement, while opposing Wil-
liams and Miller. But how? Vote for a dead man? Replace Garcia in the
House runoff with his running mate or another replacement candidate? Or
are they just out of luck, meaning that the assassin's goal will be fulfilled?

Because the Constitution provides no way to replace a dead candidate
in the House runoff, that last result starts looking like the most likely one.
Every politico and pundit across the country debates how to handle this, but

'See U.S. CONST. amend. XII.
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no consensus emerges. The stakes are simply too high for Williams or Miller
to do anything that might allow Garcia's supporters to field a new candidate.
The obligatory flood of litigation settles nothing either.

Adding to the drama is a stunning irony. Section 4 of the Twentieth
Amendment, ratified in 1933, states:

The Congress may by law provide for the case of the death of any of
the persons from whom the House of Representatives may choose a Presi-
dent whenever the right of choice shall have devolved upon them, and for
the case of the death of any of the persons from whom the Senate may
choose a vice president whenever the right of choice shall have devolved
upon them.2

In an act of unprecedented proactivity, the drafters of the Twentieth
Amendment empowered Congress to solve the precise problem of dead pres-
idential-runoff candidates. But in all the years since 1933, Congress has
never even come close to using its Section 4 power to provide for candidate
substitutions. Congress's failure gave Garcia's assassin a powerful incentive
to act, transforming this deadlocked election from a drama into a crisis.

Section 4 is helpful in one respect: it makes clear that the proper mech-
anism for resolving this mess is legislation (as opposed to, say, a House
rule). Unfortunately, legislation requires consensus among the House, Sen-
ate, and president, and such consensus is in predictably short supply in the
midst of the deadlocked presidential election and the transition to a new
congressional term. Eventually there will be a final result-either Williams
or Miller almost certainly will be the next president-but the process looks
unlikely to be quick, fair-minded, or sensible. Worst of all, the assassin looks
to have gotten his way.

This Article considers the striking contradiction that is Section 4 of the
Twentieth Amendment. On one hand, Section 4 represents congressional
vigor, working to resolve a potential problem before it ever erupted into a
very real one. On the other hand, the eight decades of inaction following
Section 4's enactment stand as a shining beacon of congressional feckless-
ness.3 If a presidential election is ever deadlocked, and one of the candidates
dies (even from natural causes), Congress's failure here will have produced
needless turmoil.

Part II of this Article provides the background behind Section 4. This
includes examinations of the relevant constitutional provisions for dead-
locked elections, of the three elections in which the Electoral College failed
to produce a winner, and of the two elections in which a candidate died. This
background was both thin and distant at the time of Section 4's genesis, but
they show that the risks here are real; Part II continues with Section 4's

2 Id. amend. XX, § 4.

1 Section 4 has been largely ignored by scholars as well.
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unusual legislative history, showing how Congress engaged a problem that
was purely hypothetical.

Part III considers the type of Section 4 legislation Congress should en-
act. In other words, what is the best way to handle the death of a candidate in
a presidential election thrown into the House, or in a vice-presidential elec-
tion thrown into the Senate? After considering multiple options, Part III con-
cludes that the best one for most cases will be for a dead presidential
candidate in the House to be replaced by his or her running mate, and for a
dead vice-presidential candidate in the Senate to be replaced by a new party
nominee. After this discussion, Part III considers a number of special cases
and other issues, before concluding with a draft of proposed legislation.

Part IV briefly considers why Congress has failed for three generations
to use its Section 4 power. The principal reason is that Section 4's creation
was motivated by unusual sentiments. That spirit had faded by the time Sec-
tion 4 was actually ratified, and has only grown fainter since.

II. CONTEXT AND BACKGROUND

Section 4 confronts the possibility of a contingent election (the term
that this Article will use for a presidential election thrown into the House, or
a vice-presidential election thrown into the Senate) in which a candidate
dies. There has never been a situation like this. There have been contingent
elections, and there have been candidate deaths, but never a combination of
the two.

A. Contingent Elections

The Constitution provides that if nobody wins a majority of the electo-
ral votes for president, the House of Representatives chooses the president
from the top three electoral-vote recipients.4 Each state delegation gets one
vote, and a "majority of all the states" is necessary for victory.5 For a vice-
presidential deadlock, the Senate makes the choice from those candidates
getting the top two numbers of electoral votes.6 Each senator gets one vote
and a "majority of the whole number of Senators" is necessary for victory.7

'Id. amend. XII. The most comprehensive article on the nuts and bolts and potential
complications of contingent elections is William Josephson, Senate Election of the Vice Presi-
dent and House of Representatives Election of the President, 11 U. PA. J. CONS'r. L. 597
(2009).

'U.S. CONST. amend. XII.
6 Id. The use of "numbers" instead of "persons" in the vice presidential provision may

affect the handling of ties. See infra note 27.
7 U.S. CONSTi. amend. XII. Another distinction between the House and Senate procedures

is that the Constitution specifies that the House make its choice "immediately, by ballot," but
makes no such specification for the Senate and its choice. Id.
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There are four principal ways that a contingent election could arise:8

1. Two candidates could tie with exactly half of the electoral votes
available (currently 269 out of 538). In a presidential election, the House
would then choose from those two candidates rather than from three. A tie
has occurred once, under the very different rules used before 1804.9

2. Three or more candidates could receive electoral votes, with all can-
didates falling short of a majority. This has happened once,10 and happened
in the fictional scenario that opened this Article.

3. A non-candidate might receive enough electoral votes from "faith-
less electors" (members of the Electoral College who vote for someone
other than to whom they were pledged) to deprive the apparent winner of a
majority. This occurred once."

4. A state might fail to award electoral votes to anybody, such that
neither candidate can get to 270 electoral votes. This has never happened.'2 It

is possible in such a situation that Congress would decide against counting
the missing votes in the denominator, in which case someone would be able
to get a majority as long as there was not a tie or a strong-enough third-party
candidate."

8 The first three of these four ways are listed in THOMAS H. NEALE, CONG. RESEARCH

SERV., R40504, CONTINGENT ELECTION OF THE PRESIDENT ANI) VIcE PRESIDENT BY CON-

GRESS: PERSPEC-rlVFS AND CONTEMPORARY ANALYsis 4 (2009).
9 See infra Section II.A.1 (discussing Election of 1800). It is also possible that two candi-

dates could be short of a majority without tying, for instance if some electors abstained or cast
votes for non-qualified candidates.

0 See infra Section II.A.2 (discussing Election of 1824).
"See infra Section II.A.3 (discussing Election of 1836); see also infra note 170 (describ-

ing near miss in Election of 1960). More recently, in the last ten elections, there have been
faithless electors in four: 2004 (a presidential vote for John Edwards instead of John Kerry),
2000 (an abstention by one of Al Gore and Joe Lieberman's electors), 1988 (a presidential vote
for Lloyd Bentsen and a vice presidential vote for Michael Dukakis instead of vice versa), and
1976 (a presidential vote for Ronald Reagan instead of Gerald Ford). See ROBERT WILLIAM
BENNEFIr, TAMING THE ELECrORAL CoL.EGF 96, 225 n.6 (2006).

12 Some people worried about this happening in 2000 because of the dispute between
candidates Bush and Gore over recounting Florida's vote, but the Supreme Court's resolution
of the dispute put a heavy emphasis on obtaining a timely result. See Bush v. Gore, 531 U.S.
98, 110 (2000).

3 See David Goldiner, Twilight Zone Tirnefor U.S.?, N.Y. DAILY NEWS, Nov. 11, 2000, at
6 (discussing this possibility in the context of the 2000 election). It makes sense not to count a
missing state in the denominator, given that the Twelfth Amendment requires a majority of
"the whole number of Electors appointed" and not the "whole number of Electors that would
have been appointed if the states had all gotten their acts together." U.S. CONST. amend. XII;
see, e.g., CONG. GLOBE, 38TH CONG., 2D SEss. 669 (1865) (not counting missing Confederate
states in the denominator when counting electoral votes from the Election of 1864, though
President Lincoln would have had a majority in either case). But the legitimacy of the election
would be imperiled if the number of missing electoral votes were too high and not counting
them would change the outcome. In any case, if a state could not resolve a disputed vote count
in time, it might prefer to send along two slates of electors and let Congress decide which to
count rather than throw the whole election to the House.

Abstentions by electors such as in 2000 are another matter-the elector having been ap-
pointed, she counts in the denominator-and thus could deprive an apparent winner of a ma-
jority. See supra note 9.
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The three contingent elections in American history provide context for
understanding Section 4 of the Twentieth Amendment, and for the sorts of
troublesome situations that might arise.

1. The Election of 1800 and the Twelfth Amendment

Under the original terms of the Constitution,'4 each member of the
Electoral College would cast two votes for president. The candidate with the
most electoral votes would become president, unless that person lacked a
majority of the whole number of electors appointed. In such a case, the
House of Representatives would choose from among the top five candi-
dates,5 with each state delegation getting one vote. If two or three candi-
dates had a majority but were tied for the lead, the House would choose
between just them. Once a president was chosen-either by regular or con-
tingent election-whichever remaining candidate had the most electoral
votes would become vice president, regardless of whether he had a majority.
In the case of a tie atop the list of remaining candidates, the Senate would
choose a vice president from among those tied, with each senator getting one
vote.

In the run-up to the Election of 1800, John Adams's Federalists and
Thomas Jefferson's Democratic-Republicans tried to coordinate their respec-
tive electors' second ballots so that all of their electors but one would cast
their second votes for their candidates' respective running mates.6 That way
if their presidential candidate won, his running mate would be right behind
him and win the vice presidency.

Jefferson won a majority in the Electoral College, defeating Adams
seventy-three to sixty-five. 7 But Jefferson's running mate Aaron Burr won
seventy-three votes too; none of Jefferson's electors had voted for someone
else. Even though everyone knew that Burr had been slated for the vice
presidency, the House of Representatives had to hold a contingent election."

The Federalists recognized the opportunity for mischief: by voting for
Burr they might be able to deprive their enemy Jefferson of the presidency.'9

14 All of the constitutional provisions referenced in this paragraph are in the original ver-
sion of U.S. CONST. art. 11, § 1, cl. 3.

"s Left uncertain was what would be done if there were a tie for fifth place-include all
six people as being in the "five highest on the list" or only include the top four so that there
would not be more than five.

16 NEALE, supra note 8, at 2 & n.4.
17 See 1800 Election Results, DAvF LFni,'s ATLAS OF U.S. PRrSIDENTIAL ELE'IONS, http://

uselectionatlas.org/USPRESIDENT/GENERAL/pe 1800.html [https://perma.cc/5DYG-
YACS].

8 See NEALF, supra note 8, at 2.
19 See id. at 3-4. Aiding them in their intrigue was the fact that under the original Consti-

tution it was the outgoing House, not the newly elected one that held the contingent election.
This was because congressional terms and presidential terms expired on the same day. If the
president was to be chosen before the start of the new term, the contingent election therefore
had to be done by the old House. The Twentieth Amendment changed this, though Congress
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The Federalists controlled eight state delegations, versus seven for the Dem-
ocratic-Republicans (Vermont was evenly split).20

With sixteen states represented, Jefferson needed nine to win. On the
first ballot, Jefferson won only eight: all seven Democratic-Republican states
and one of the Federalist states. Six Federalist states voted for Burr and one
split (as did Vermont).2 The House had to re-vote until someone won nine
states. On February 17, after seven days and thirty-six ballots, the two split
states shifted to Jefferson, giving him ten states and the presidency.22

Although Jefferson won in the end, the episode showed the perils of
leaving constitutional processes to partisan political actors. Today, as in
1801, it is not unknown for politicians to privilege their political preferences
and interests over vague notions of fair play. Currently, if a candidate in a
contingent election died, there is no reason to doubt that modem-day coun-
terparts of Burr's Federalist voters would seize the opportunity to vanquish
their political opponents.

The Jefferson-Burr episode also shows how Congress deals with consti-
tutional designs that fail in dangerous ways: by waiting until after they have
failed, and then crafting narrowly tailored solutions. Out of the shambles of
the Election of 1800 came the Twelfth Amendment, which was ratified just
in time for the 1804 election.23 The principal change the amendment made
was to have electors cast separate ballots for president and vice president.2 4

If the Twelfth Amendment had been in place in 1800, Jefferson would have
won a majority of the presidential electoral votes, Burr would have won a
majority of the vice-presidential electoral votes, and the mischievous House
would not have been involved.5

technically could legislate a timetable that once again lets the old House choose the president.
See infra notes 64-65 and accompanying text.

20 These figures can be pieced together painstakingly from the BIOGRAPHICAL DIRECTORY

OF THE UNITED STATES CONGRESS, http://bioguide.congress.gov (last visited Nov. 3, 2016); but
they are also consistent with the information more easily accessible at 6th United States Con-
gress, WIKIPFDIA, https://en.wikipedia.org/wiki/6th-UnitedStatesCongress [https://perma
.cc/5C6Y-JJJF].

The fact that the new House favored the Democratic-Republicans by ten states to three (with
three more states evenly split) did Jefferson no good. See supra note 19. These figures can be
pieced together painstakingly from the BIOGRAPHICAL DIRECTORY OF THE UNITED STATES

CONGRESS, http://bioguide.congress.gov (last visited Nov. 3, 2016); but they are also consis-
tent with the information more easily accessible at 7th United States Congress, WIKIPIA,

https://en.wikipedia.org/wiki/7thUnited-States_.Congress [https://perma.cc/9Q4H-9L38].
21 See 10 ANNALS Or CONG. 1028-33 (1801); supra note 20 (giving sources for party/state

breakdowns).22 See 10 ANNALS Or CONG. 1028-33 (1801); NEALE, supra note 8, at 3.
23 U.S. CONSTr. amend. XII; NEALE, supra note 8, at 3.
24 U.S. CONST. amend. XII.
25 The Twelfth Amendment's change also addressed a problem from the Election of 1796.

Because the parties were not then as disciplined in coordinating their electors' second ballots,
John Adams was elected president while Jefferson, his fierce rival, became his vice president.
See NrALE, supra note 8, at 2. That state of affairs had been problematic, to say the least. With
the Twelfth Amendment, the possibility of a split ticket being elected is confined mainly to
contingent elections. See infra note 116 and accompanying text.
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The main significance of the Election of 1800 for this Article, though,
is that it rewrote the rules for contingent presidential and vice-presidential
elections. With the exception of a couple of important changes subsequently
made by the Twentieth Amendment, these rules remain in force today.

The Twelfth Amendment kept much of the original Constitution's struc-
ture for contingent presidential elections: voting was still by the old House;
each state's House delegation still got one vote; and a majority of states was
required for victory.26 But the Twelfth Amendment provided that the House
would choose "from the persons having the highest numbers not exceeding
three on the list of those voted for as President.27 By reducing the number
of candidates from five to three, the Twelfth Amendment reduced (but did
not eliminate) the risk of a deadlock in the House.28

The amendment also provided a backstop in case there was a deadlock:
if the beginning of the term rolled around without the House having made a
choice, the vice president would act as president.9 Of course, that assumed
that a vice president had been chosen. But the Twelfth Amendment added a
new requirement to be elected vice president: an electoral-college majority. 0

With a two-party system and with separate balloting for president and vice
president, chances were good that if nobody won an electoral-college major-
ity for president, nobody would win one for vice president either." There-
fore, the Twelfth Amendment's provisions for contingent vice-presidential
elections were more important than those in the original Constitution.

The Twelfth Amendment provided that if no vice-presidential candidate
had won a majority, the Senate would choose a vice president from "the two

26 U.S. CONS-r. amend. XII.
27 Id. (emphasis added). There might not be three candidates to choose from; if only two

candidates receive electoral votes and they are tied (or otherwise short of a majority), there
would only be two candidates. The amendment's language leaves it unclear what happens in
the case of other sorts of ties. Specifically, it is unclear whether "the persons having the
highest numbers not exceeding three" means the three highest people or the three highest
numbers. If it is the latter, then there could be more than three candidates if there are any ties
for first, second, or third. If it is the former, it is arguable that if two candidates are tied for
third then they cannot participate because that would cause the number of persons to exceed
three (and heaven forbid there is a four-way tie for first). See Josephson, supra note 4, at 668
(recommending allowing more than three candidates in case of ties); cf id. at 633-35 (discuss-
ing "not exceeding three" issues, mainly other than these).

, See infra note 33 and accompanying text (describing potential deadlocks in the House).
29 See U.S. CONST. amend. XII. The language of the amendment left it unclear whether the

vice president would serve for the entire term or just until the House finally chose a president.
See id. ("And if the House of Representatives shall not choose a president whenever the right
of choice shall devolve upon them, before the fourth day of March next following, then the
Vice-President shall act as president, as in the case of the death or other constitutional disabil-
ity of the president."). The Twentieth Amendment resolved this by specifying that the House
could select a president even after the beginning of the term, and that that president would then
take over. See id. amend. XX, § 3.

3" See id. amend. XII.
31 Curiously, though, the two contingent elections conducted since the adoption of the

Twelfth Amendment have been one or the other; neither was for both president and vice presi-
dent. See infra Sections II.A.2-3.
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highest numbers on the list.' '32 The House has ample opportunities to dead-
lock-with three candidates, and with the possibility of split state delega-
tions voiding some state's votes, it might be hard to win a majority of
states.33 The Senate has fewer. With just two candidates,4 and with every
senator's vote counting, the Senate could only deadlock if the Senate itself
was divided perfectly evenly or if too many senators were absent.35 This
relative certainty of obtaining a result makes the Senate procedure a sounder
backstop.

32 U.S. CONs-I. amend. XII. In contrast to the vague language for contingent presidential

elections, this language makes it clearer that all of those tied for first or second should be
included, even though that would mean there are more than two candidates. See Josephson,
supra note 4, at 613-14 (discussing Senate's ability to consider more than two candidates in
case of ties). Cf supra note 27 (discussing presidential elections). Notably, the Twentieth
Amendment refers to "any" of the contingent vice-presidential candidates dying rather than
"either" of them. U.S. CONST. amend. XX, § 4.

33 To win, a candidate must get a "majority of all the states," which is harder to achieve
with three candidates than with two. The further difficulty posed by split delegations-even if
there are only two candidates there might not be a majority winner in a particular delegation,
but again this is much more likely if there are three candidates--could be resolved by the
House declaring in its rules that a candidate only needs a plurality of the delegation's ballots to
win its vote. This is not how the House did it in 1825, but the House is not bound by previous
Houses' rules. See 1 REG. DEn. 362 (1825) (requiring a majority); Neale, supra note 8, at 12
(discussing possibilities for allowing plurality voting). Pluralities were not an issue in 1801
because there were only two candidates, so only ties could prevent a state from casting a vote.
See 10 ANNALS OF CONG. 1009-10 (1801) (requiring evenly divided states to vote as
"divided").

There is a third source of potential deadlocks. The Twelfth Amendment requires a quorum of
a member or members from at least two-thirds of the states. This gives small groups a potential
mechanism to prevent the contingent election from going forward (presumably either to extract
concessions or to keep an opponent from winning).

" This assumes that there are no ties. But see supra note 32 (describing the Twelfth
Amendment's tie-friendly language for contingent vice presidential elections).

" The Twelfth Amendment requires a quorum of "two-thirds of the whole number of
Senators," and victory requires a "majority of the whole number" rather than just a majority
of those present. A sufficiently large minority of senators (one-third plus one) might thus
prevent the majority from making its choice. See Laurence H. Tribe & Thomas M. Rollins,
Deadlock: What Happens If Nobody Wins, ArLANTIC MONTHLY, Oct. 1980, at 49, 61 (discuss-
ing possible Senate quorum shenanigans).

As a separate matter, it is arguable that if the Senate were tied, the sitting vice president
could cast a tiebreaking vote. See U.S. CONST. art. I, § 3, cl. 4 (granting the vice president a
vote when the Senate is "equally divided"); Roy E. Brownell II, A Constitutional Chameleon:
The Vice President's Place Within the American System of Separation of Powers Part I: Text,
Structure, Views of the Framers and the Courts, 24 KAN. J.L. & Pun. POL'V (Fall 2014), at 1,
45-46 (giving broad view of vice president's power to break ties in contingent vice-presiden-
tial elections). However, it is doubtful that this general power extends to contingent elections,
because the Twelfth Amendment's requirement of a majority of the whole number of sena-
tors-and the fact that the vice president is not a senator-could be read as requiring fifty-one
votes rather than fifty plus the vice president's. See Vasan Kesavan, ls the Electoral Count Act
Unconstitutional?, 80 N.C. L. REV. 1653, 1710 n.246 (2002) (discussing the two sides of this
debate).
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2. The Election of 1824

The Twelfth Amendment's procedure for contingent presidential elec-
tions has been used only once, after the Election of 1824. That election was
also the one that came closest to a Section 4 situation (a dead candidate in a
contingent election).

The Election of 1824 came after the end of the first two-party system
(Federalists versus Democratic-Republicans) and before the rise of the next
one (Democrats versus Whigs).3 6 In 1820, the lack of a credible Federalist
opponent effectively meant that President Monroe was able to run for reelec-
tion unopposed.37 In 1824, however, the Democratic-Republicans could not
unite behind a single candidate. Four contenders-John Quincy Adams,
Henry Clay, William Crawford, and Andrew Jackson-mounted serious
campaigns.38

With all four candidates drawing significant support, nobody won a ma-
jority of the Electoral College. Jackson led with ninety-nine votes, followed
by Adams with eighty-four, Crawford with forty-one, and Clay with thirty-
seven.39 (Interestingly, Jackson and Adams both had John C. Calhoun as
their running mate, so Calhoun won the vice presidency outright.40)

The House's contingent election was held in February 1825. Under the
Twelfth Amendment, only the top three candidates competed; Clay was out.
But once again, it was the old House-which Clay led as Speaker-that
selected the president. Clay threw his support to Adams, who won on the
first ballot with thirteen states, against seven for Jackson and four for
Crawford.

4

Crawford's health was an issue for him; he suffered a paralytic illness
before the election, and while his supporters claimed that he had recovered
sufficiently there is little doubt that his condition hindered his electoral pros-
pects.42 But Crawford's health was good enough that he was under no pres-
sure to drop out of the contingent election, and the situation did not seem to
affect (let alone inspire) the creation of Section 4 a century later.43 Still, the
Election of 1824 illustrates the possibility both of contingent elections and of

36 See Neale, supra note 8, at 5.

3 See id.
3 See id.
39See I REG. DEB. 526 (1825); 1824 Election Results, DAVE LFIo's ATLAS OF U.S.

PRESiDENTIAL ELECTIONS, http://uselectionatlas.org/USPRESIDENT/GENERAL/peI824.html
[https://perma.cc/SQ7D-64KQ].

4 See I REG. Din. 526 (1825); 1824 Election Results, supra note 39.
4' See I REG. DEB. 526-27 (1825); 1824 Election Results, supra note 39; Neale, supra

note 8, at 5 (describing Clay's actions).42 See CHASE C. MOONEY, WIILIAM H. CRAWFORD, 1772-1834, 241-42 (1974).
41 In the thorough legislative history of the Twentieth Amendment compiled by ProQuest

Legislative Insight, Crawford is mentioned in Congress only twice. Both times are only in
passing, and neither mentions his illness. See 75 CONG. Rrc. 3823 (1932); 69 id. at 4214
(1928).
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physically unwell candidates. If Crawford had relapsed and died in the midst
of the contingent election, who knows what might have happened?

3. The Election of 1836

The only contingent vice presidential election occurred in February
1837. In the presidential race, Martin Van Buren won an electoral-college
majority with 170 votes against his four Whig opponents' combined 124
votes.44 But Van Buren's running mate, Richard M. Johnson, was controver-
sial; all twenty-three of Virginia's electors disregarded their instructions and
voted for someone else.4 With 147 votes-exactly half of the total-John-
son was short of a majority and the Senate had to hold a contingent election
between Johnson and the leading Whig candidate, Francis Granger. It did,
and Johnson won it easily.46 But if Johnson had died during the pendency of
the contingent election, Granger would have become vice president by
default.

B. Candidate Deaths

In two elections, a candidate died during the election process. In both
cases, the dead candidate lost and the death did not seem to affect the out-
come. They showed, however, that candidates sometimes do, in fact, die.
These two episodes also give us a glimpse-one discouraging and one en-
couraging-of how a candidate death might be handled.

In 1872, Democratic presidential candidate Horace Greeley died be-
tween Election Day (when he was soundly defeated by Republican incurn-
bent Ulysses Grant, 286 electoral votes to 66) and the day on which the
Electoral College officially convened to cast its votes.4 7 It was unclear to the
electors how to proceed. Only three voted for the deceased Greeley, and
Congress later declined to count those votes, albeit on a questionable basis.48

" See 1836 Election Results, DAVE LEIP'S ANLAS OF U.S. PRESIDENTIAL ELECTIONS, http://
uselectionatlas.org/USPRESIDENT/GENERAL/pel836.html [https://perma.cc/4E4Q-
NX5M].

41 See NEALE, supra note 8, at 6 & n.15 (explaining Virginians' objections to Johnson's
common-law marriage to a black woman).

46 See 1836 Election Results, supra note 44. Johnson won the Senate vote 33 to 16. CONG.
GLOBE, 24TH CONG., 2D SESS. 166 (1837).

41 See 1872 Election Results, DAVE LEn,'s ALAS OF U.S. PRESDENTIAL ELECTIONS, http://
uselectionatlas.org/USPRESIDENT/GENERAL/pel 872.html [https://perma.cc/2TRV-4A4P].

41 See id. (recording all electoral votes). The House voted narrowly against counting the
dead Greeley's votes by a margin of 101 to 99, with 40 members not voting. CONG. Gi.OBE,
4 2D CONG., 3D SESS. 1297 (1873). The Senate voted overwhelmingly in favor of counting the
votes, 44 to 19. Id. at 1287; see also 3 Asher C. Hinds, HINDS' PRECEDENTS OF THr HOUSF OF

REPRESENTATIVES OF THE UNITrED STATES 270 (1907) (summarizing Greeley episode). Signifi-
cantly, though, Congress followed its Joint Rule 22, which stated that if an objection was made
to counting particular electoral votes, both chambers had to agree that those votes were valid
before they could be included. See CONG. GLOBE, 42D CONG., 39 SESS. 1296 (1873). Besides
being a bad idea with a discredited genesis, Joint Rule 22's one-house veto was probably
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Another eighteen voted for B. Gratz Brown, Greeley's running mate, and
three more voted for two other candidates, but the bulk of the votes-the
remaining forty-two-went to Thomas Hendricks, the newly elected gover-
nor of Indiana.49 The question of "replacement" has obvious importance for
our Section 4 discussion, but the Greeley precedent is relevant to our discus-
sion for a more direct, disturbing reason. Greeley had lost the election so
decisively that there was much less incentive for his electors to figure out an
optimal resolution of the situation. Unfortunately, a suboptimal resolution is
exactly what they delivered, and while the Greeley precedent has never been
applied it has also never been disavowed. By suggesting that presidential
candidates must be alive to receive electoral votes, the Greeley precedent
suggests by analogy that a dead candidate cannot receive votes in a contin-
gent election eitheri0

The Election of 1912 offers a more encouraging result. In 1912, Presi-
dent William Taft and his vice president, James Sherman, were running for
reelection. Sherman died six days before the election, and there was no time
to replace him on the ballot.5 But Taft lost badly, winning only 8 electoral
votes against 88 for Theodore Roosevelt's third-party effort and 435 for the
victor, Woodrow Wilson.52 Though the issue of whether and how to replace
Sherman was now much less salient, the Republican National Committee
met after the election and decided to direct the eight Taft electors to cast
their vice-presidential ballots for Nicholas Butler, which the electors did.53

While Sherman died before the election, his ticket's dismal results were
known before any discussion of replacement got off the ground, so perhaps
Sherman's replacement was not as carefully considered as a candidate death
in a contingent election might need to be. Nevertheless, the Republican Party

unconstitutional, and in any case it was repudiated not long afterward. See Kesavan, supra
note 35, at 1676-77 (criticizing rule and detailing its demise). One would hope that if the
Greeley precedent ever comes up for reconsideration, these weaknesses will be taken
seriously.

" See 1872 Election Results, supra note 47. It is unclear what process resulted in Hen-
dricks receiving so many votes instead of Brown.

5 0 See infra Section III.C.I.
51 See FORDHAM UNIVERSITY SCHOOL Or LAW'S CLINIC ON PRESIDENTIAL SUCCESSION,

Ensuring the Stability of Presidential Succession in the Modern Era, 81 FORDHAM L. RFv. 1,
53 (2012) [hereinafter Fordham Clinic].

52 See 1912 Presidential General Election Results, DAVE LEIP's ATLAS OF U.S. PRESIDEN-
TIAL ELECTIONS, http://uselectionatlas.org/RESULTS/national.php?year=1912 [https://perma
.cc/V8ZC-7K2E]. Roosevelt had been shot in the chest by a would-be assassin in October, but
his injuries were not grave enough to generate any Section 4 overtones. See generally GERARi
HELFERICH, THEODORE ROOSEVELT AND THE ASSASSIN: MADNESS, VENGEANCE, AND THE CAM-
I'AIGN OF 1912 (2013).

" See Fordham Clinic, supra note 51, at 53. Butler was the President of Columbia Univer-
sity. See id. Some sources report that the Republican National Committee did not meet, in
which case the electors somehow chose Butler amongst themselves. See, e.g., CHICAGO DAILY
NEwS Co., THE CHICAGO DAILY NEws AILMANAC AND YEARBOOK FOR 1915, at 342 (1914)
(stating that the meeting was "called off' and that "no formal action was ever taken on the
subject").
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showed that it was feasible to coordinate a replacement candidate in an or-
derly manner.

C. The Origins of Section 4

Constitutional changes like Section 4 usually emerge when events make
their necessity clear. The Twelfth Amendment's inspiration by the Election
of 1800, discussed above, is a perfect example. The Twenty-Fifth Amend-
ment's provisions on presidential succession, vice-presidential vacancies,
and presidential disability are another; they emerged from long-running con-
sideration of those issues, but the effort was catalyzed by the assassination of
President Kennedy . 4

By contrast, Section 4 emerged almost out of the blue. The precedents
discussed above-a few contingent elections and a couple of losing-candi-
date deaths-did not produce any sort of groundswell for reform. Section 4
emerged instead from a rare burst of proactive problem solving, which pig-
gybacked on a separate reform effort to which Section 4 was related only
tangentially.

The core of the Twentieth Amendment is its reform of the awkward
calendar with which Congress and the presidency had been saddled, with a
long lame-duck period after elections, and an even longer wait for newly
elected legislators to begin their service. The Constitution originally speci-
fied only the length of congressional and presidential terms, not their starting
date. Because it was unclear when the Constitution would be ratified, if at
all, the Constitution merely provided that it would go into effect when nine
states ratified it, which occurred in summer 1788.11 At that point, though,
states still needed to hold elections and the new government needed time to
assemble. Considering all of this, the outgoing Articles of Confederation
government declared March 4, 1789, as the beginning of the new govern-
ment-and thus the beginning of the congressional and presidential terms.56

The Constitution did, however, specify that Congress should assemble
at least once a year, on the first Monday in December unless a different day

" See Neale, supra note 8, at 17. Cf Tribe & Rollins, supra note 35, at 62 (quoting
Thomas Jefferson for the notion that good policies can emerge more easily from resolving
crises than from "years of prudent and conciliatory administration").

" U.S. CONST. art. VII; David E. Kyvig, Redesigning Congress: The Seventeenth and
Twentieth Amendments to the Constitution, in THE AMERICAN CONGRESS: THE BuIlDING OF

DEMOCRACY 356, 363 (Julian E. Zelizer ed., 2004).
56 See 34 JOURNALS OF THE CONTINENTAL CONGRESS, 1774-1789, at 521-23 (Roscoe R.

Hill ed., 1937) (resolving on September 13, 1788 that "the first Wednesday in March next" be
the time for "commencing proceedings under the said constitution"); Josephson, supra note 4,
at 609-10. It actually took until April 6 before enough representatives and senators appeared in
the capital for there to be a quorum and for George Washington to be declared the winner of
the presidential election. See I ANNALS OF CONG. 16-18, 100 (1789) (Joseph Gales ed., 1834).
Washington was not inaugurated until April 30. See id. at 26-27. Congress later confirmed,
however, that March 4 was the starting date for presidential terms. See Act of March 1, 1792,
ch. 8, § 12, 1 Stat. 239, 241; Josephson, supra note 4, at 610.
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was legislated.57 Before the Twentieth Amendment, therefore, Congress was
elected and convened on a peculiar schedule. Elections were held in Novem-
ber of even-numbered years.58 The next month, the lame-duck Congress
would convene for a session lasting up to four months until the end of the
term on March 4. Thus, the new Congress did not convene until December
of the odd-numbered year, thirteen months after it had been elected.59

These two features-the long lame-duck session and the long wait for
the newly elected Congress to begin its service-prompted some grumbling
over the decades, particularly after elections in which many incumbents
were defeated or in which partisan control of one or both houses had
changed.60 In November 1922, after a tumultuous election, Senator Thaddeus
Caraway introduced a resolution calling for members of Congress who had
been defeated for re-election not to take part in consequential matters during
lame-duck sessions.61 Fatefully, Caraway asked that the resolution be re-
ferred to the Committee on Agriculture and Forestry because he did not ex-
pect that the Judiciary Committee (the more obvious place to refer it) would
have taken any action on it.62

Senator George Norris, the earnest chairman of the Agriculture Com-
mittee, took the resolution seriously. He transformed it into a proposed con-
stitutional amendment that started congressional terms in January instead of
March, and that changed the default date for convening Congress from De-
cember (thirteen months after the election) to the January start of the term
(two months after the election)."

5' U.S. CONSr. art. I, § 4, cl. 2.
5 It was actually not until the 1870s that Congress required congressional elections to

occur on the first Tuesday after the first Monday in November. Act of Feb. 2, 1872, ch. 11, § 3,
17 Stat. 28, 28. Before that, some states did not elect their representatives quite so long before
the first December session, though this could cause problems when they did not hold the
elections until after the term began in March, if the president called an immediate special
session. See Richard E. Berg-Andersson, Dates of Biennial Federal Elections fbr Congress:
From 1872 On, TE GREEN PAPERS, http://www.thegreenpapers.com/Hx/BiennialFederalElec-
tionDates.phtml [https://perma.cc/4A38-AEDG] (describing evolution toward a uniform con-
gressional election day).

"9 See Kyvig, supra note 55, at 363. In years in which a new president's term would begin,
the old president would call the new Senate into special session in March, at the very begin-
ning of the new term, so that it could vote on the new president's key nominees. See Brian C.
Kalt, Keeping Tillman Adjournments in Their Place: A Rejoinder to Seth Barrett Tillman, 101
Nw. U.L. REV. COLiLOQUY 108, 111-12 (2007).

6 See Kyvig, supra note 55, at 363-64; see also GEORGE W. NORRIS, FIGHTrING LIBERAL:
THE AUTOBIOGRAPHY OF GEORGE W. NORRIS 332 (1945) (noting incentive of soon-to-be-un-
employed lame ducks to slavishly follow a president's agenda in order to obtain an executive
appointment).

"' See 63 CONG. REc. 25-27 (1922) (introducing and discussing S. Con. Res. 29); NoRIus,
supra note 60, at 328-29 (describing Caraway's inspiration).

62 63 CONG. Rrc. 26 (1922) (remarks of Sen. Caraway).
63 S.J. Res. 253, 67th Cong. (as reported by S. Comm. on Agric. & Forestry, Dec. 5,

1922); see RICHARD Lowrir, GEORGE W. NORRIS: THE PERSISINCE OE A PROGRESSIVE,
1913-1933, at 155-56 (1971) (describing Norris's proposal). Norris's proposal was probably
influenced by the constitutional amendment Senator Henry Ashurst proposed in 1921 that,
identically to Norris's proposal, moved the start of congressional terms and sessions to the first
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Significantly, the proposal also decoupled presidential terms from con-
gressional terms, starting presidential terms two weeks later.6 4 This change
was intended to improve the legitimacy of contingent elections. In contrast
to the system under both the original Constitution and the Twelfth Amend-
ment, in which the outgoing House or Senate conducted any contingent elec-
tions, Norris's proposal respected the fresh mandate from the voters by
structuring things so that the new House or Senate would likely make the
choice.65

This level of proactivity was commendable. There had not been a con-
tingent election in the memory of anyone then serving in Congress, but Sen-
ator Norris and his like-minded colleagues wanted to be sure that if there
ever was one, it would be more legitimate.

Norris's proposal passed the Senate by an overwhelming margin.66 In
the House, however, the resolution went nowhere, despite a favorable com-

Monday in January, and the start of presidential terms to the third Monday in January. S.J. Res.
8, 67th Cong. (1921); 64 CONG. REC. 3495 (1923) (statement of Sen. Ashurst) (recalling his
resolution and consideration of it). Ashurst, for his part, was drawing on earlier efforts. See 74
CONG. REC. 5877 (1931) (statement of Rep. Gifford) (describing numerous such attempts).

Norris's proposal also included material on electoral-college reform, but this was excised
before his proposal passed the Senate. See S.J. Res. 253 (as passed by Senate, Feb. 13, 1923).

4 See S.J. Res. 253 (as reported by S. Comm. on Agric. & Forestry, Dec. 5, 1922); Kyvig,
supra note 55, at 365 (describing Norris's proposal); see also supra note 63 (describing similar
earlier proposal by Senator Ashurst).

65 There are many statements in the legislative history declaring that the amendment
would shift contingent elections from the old Congress to the new one, and that this would be a
good thing. See, e.g., S. Ru'. No. 72-26, at 4 (1932) ("If the amendment we have proposed is
adopted and becomes part of the Constitution ... the new House of Representatives fresh from
the people would be the one upon which would devolve the power to select the new Presi-
dent."); 74 CONG. REc. 5892 (1931) (statement of Rep. Johnson); 69 CONG. REc. 953 (1928)
(statement of Sen. Norris); 64 CONG. REC. 3498 (1923) (statement of Sen. Ashurst) ("At the
present time it is the old Congress that elects the President under such contingency, and
thereby it becomes possible for a political party repudiated by the people to elect a President
who was defeated at the election.").

However, there is nothing in the text of the Twentieth Amendment that would actually pre-
clude legislation from moving the date for counting electoral votes back before the end of the
term on January 3 and restoring power over contingent elections to the old Congress. See
MICHAEL J. GLENNON, WHEN No MAJOIrY RULES: THE ELECTORAL COLLEGE AND PRESIDEN-

TIAL SUCCESSION 47 (1992). One can imagine a lame-duck Congress and president passing
such legislation for good reasons (to settle the unresolved presidential election sooner and get
the winner's transition moving) or bad ones (to prevent the new Congress from coming in and
choosing a different winner than the one preferred by the old Congress and president). See
Josephson, supra note 4, at 646 (exploring this possibility); Allan J. Mayer & Howard
Fineman, Electoral Roulette, NEWSWEEK, May 26, 1980, at 35 (quoting Senate staffer as say-
ing there is no legal reason why the old Congress could not pass such legislation, but adding
that "if they tried it, we'd have shooting in the streets"). But such a move would contravene
the intent and understanding of the Twentieth Amendment's framers cited above, especially if
done in the middle of a hotly contested election. See Tribe & Rollins, supra note 35, at 58. See
generally VINCENI A. DOYLE & ROBERT L. TIENKEN, LIBRARY OF CONG. LEGISLATIVE REFER-

ENCE SERV., 434/107, CONTINGENT ELECTION OF THE PRESIDENT BY THE HOUSE OF REPRE-

SENTATIVES - NEWLY ELECTED OR "LAME DUCK" HOUSE? (1968) (presenting both sides of the
debate on lame-duck Congresses' ability to legislate themselves the power to hold a contingent
election).

66 See 64 CONG. REc. 3540-41 (1924) (recording 63-6 Senate vote).
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mittee report.67 The House leadership wanted nothing to do with it, notwith-
standing support for the resolution among the rank and file.68

Norris tried again in 1924, in the next Congress, and again easily got
his resolution through the Senate.6 9 This time in the House, excellent work
was done in committee-work that produced what became Section 4. Be-
cause the amendment opened up the topic of presidential transitions, the res-
olution presented an opportunity for the House Committee on Election of the
President, Vice President, and Representatives in Congress to address an
area of weakness in the constitutional structure: candidate deaths between
Election Day and Inauguration Day. The House committee identified numer-
ous points of vulnerability and added language to the resolution that ad-
dressed some of them.7° Among them: What if the president-elect died?71

67 See H.R. REFp. No. 68-513 (1924); NORRIS, supra note 60, at 337 (recounting favorable

House committee report).
6 See 69 CONG. Rrc. 4358 (1928) (statement of Rep. Kvale) (stating that a majority in the

House had supported the resolution); Lowir', supra note 63, at 157 (describing opposition
among House leadership); NORRIS, supra note 60, at 337-39. The House leadership's opposi-
tion was apparently in deference to the president, who opposed giving up the power with
which the lame-duck session provided him. See Lown-r, supra note 63, at 156-57, 275-76.69 See 65 CONG. REC. 4418 (1924) (recording 63-7 Senate vote); NoRioss, supra note 60,
at 337.

70 See Proposed Amendment to the Constitution of the United States Fixing the Com-
mencement of the Terms of President and Vice President and Members of Congress, and Fix-
ing the Time of the Assembling of Congress: Hearings on H.J. Res. 56, H.J. Res. 164, S.J Res.
9 Bejbre the H. Comm. on Election of President, Vice President, and Representatives in Con-
gress, 69th Cong. 25-26 (1926) [hereinafter Hearings on H.J. Res. 561 (statement of Rep.
Ralph Lozier) (describing efforts of himself and Representatives White, Gifford, and Free in
committee); H.R. REP. No. 69-311, at 5-8 (1926) (discussing additions); 74 CoNG. REc. 5877
(1931) (statement of Rep. Gifford) ("We found that the so-called lame-duck feature of the
resolution was by no means the only thing deserving of consideration .... ); 75 CONG. Rnc.
3825-26 (1932) (statement of Rep. Gifford) (attributing impetus for these additional consider-
ations to longtime House employee Tyler Page); see also Proposed Constitutional Amend-
ments Relating to the Fixing of the Time Jbr the Commencement of the Terms of President, Vice
President, and Members of Congress, and Fixing the Time of the Assembling of Congress; and
to the Presidential Succession; and to the Electoral College System: Hearings on H.J. Res. 65,
H.J. Res. 9, H.J. Res. 216, H.J. Res. 292 Betore the H. Comm. on Election of President, Vice
President, and Representatives in Congress, 7 1 st Cong. 1-3 (1930) [hereinafter Hearings on
H.J. Res. 65] (statement of William Tyler Page, Clerk of the House of Reps.) (listing wide
variety of contingencies that Page led the House to consider); 69 CoNG. REG. 4208-09 (1928)
(statement of Rep. Lozier) (running through implications of a candidate death at various points
on the electoral timeline).

The House committee did not add any language to deal with candidate deaths before Elec-
tion Day or between Election Day and the day on which the Electoral College votes because of
political parties' existing ability to handle these situations. See H.R. REP. No. 69-311, at 6.

" See H.R. RpP. No. 69-311, at 2, 5-7. The committee was fairly sure that even without
its amendment (which became part of Section 3 of the Twentieth Amendment), the vice presi-
dent-elect would take the oath as president in such an instance, but they thought that the path
would be smoothed by adding express constitutional language to that effect. See U.S. CONS I.

amend. XX, § 3; H.R. RrP. No. 69-311, at 7. One can imagine that otherwise, the losing
presidential candidate might call for a new election or, if the electoral votes had not yet been
counted, for the dead president-elect's electoral votes not to be counted, throwing the election
into the House.
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What if the vice president-elect died too?72 What if a contingent election was
not resolved by the time the new term started?73 And-most importantly for
this Article's purposes-what if a candidate in a contingent election died?74

The committee was concerned that in such a situation the dead candidate's
supporters would effectively be disenfranchised.75

Unfortunately for posterity, the historical record offers no details on
how the committee members worked through these hypothetical problems,
or how they decided that it was politically worthwhile to push for solutions
when there were no powerful constituencies agitating for such an effort.
Most significantly for this Article, the historical record also offers no details
on the fateful decision the committee made to "punt" with regard to what
became Section 4; rather than specify in the amendment what to do if a
candidate in a contingent election died, the committee opted instead to em-
power Congress to pass legislation to provide for such a situation.76

The House leadership still refused to let the lame-duck reforms ad-
vance, and so the committee's improved resolution died.77 For the next sev-
eral years afterward, the pattern repeated: the Senate would pass Senator
Norris's simpler resolution; the House committee would report its improved
version; but the House leadership would scheme to defeat it.78

72 See H.R. REP. No. 69-311, at 2, 8. The committee added what became part of Section 3

of the Twentieth Amendment, authorizing Congress to provide for such a double death. See
U.S. CONST. amend. XX, § 3. As with Section 4, Congress has not made any real attempt to
pass legislation to deal with this situation. There is some cover-the same line of succession
statute that puts the Speaker of the House next in line, followed by the President Pro Tempore
of the Senate and then the cabinet, would also apply to a double vacancy on inauguration day.
See 3 U.S.C. § 19 (2012). There are good reasons, however, to have a different line of succes-
sion at such times. I am contemplating writing an article that explores this problem.

" See H.R. REP. No. 69-311, at 1, 5, 8. The committee added what became part of Section
3 of the Twentieth Amendment, clarifying that the vice president-elect would act as president
until the House could choose a president. See U.S. CONST. amend. XX, § 3; supra note 29
(describing uncertainty in the Twelfth Amendment's handling of this issue).

7 4See H.R. REP. No. 69-311, at 2, 7.
71 See id. at 7; 69 CONG. Rec. 4206-07 (1928) (statement of Rep. Lozier) (recounting

committee's democratic motivations in adding Section 4).
76 Interestingly, while the committee did not offer any suggestions for approaches that

Section 4 legislation should take (it said, tepidly, that "[u]nder some circumstances . . . it
might be advisable to provide for a substitution of a name"), it seemed certain that the dead
candidate should not be able to receive votes. H.R. REP. No. 69-311, at 7. The committee also
raised the possibility of reconvening the Electoral College. Id. at 7. That possibility is briefly
explored below. See infra Section III.C.4.

71 See 69 CONG. Rrc. 952 (1928) (statement of Sen. Norris) (recounting treatment of his
Senate-passed resolutions in previous terms of the House); id. at 4205-06 (statement of Rep.
Lozier) (recounting and criticizing intransigence of the House's leadership toward Norris's
efforts).

71 See S.J. Res. 9, 69th Cong. (as introduced in Senate, Dec. 8, 1925); 67 CONG. RC.
3968-71 (1926) (discussing and passing the resolution, by a 73-2 vote, in the Senate); S.J.
Res. 9 (as reported by H. Comm. on Election of President, Vice President, and Representatives
in Congress, Feb. 24, 1926); 69 CONG. Rnc. 952 (1928) (statement of Sen. Norris) (recounting
House treatment of his Senate-passed resolutions in the last few terms of the House).

In 1928, the House leadership finally allowed a vote on the resolution, but it was defeated
after objectionable changes were added to it that would have ended the second session of each
term on May 4, thus limiting it to about four months. See id. at 4430 (recording 209-157
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Norris did not oppose the House committee's improvements-indeed, it
appears that nobody did-but as a matter of legislative efficiency he figured
that it was best to keep re-passing the same old resolution in the Senate. He
could worry about the House committee's changes if and when the full
House passed something and the two versions went to a conference
committee.7 9

The logjam broke when the Democrats took over the House in Decem-
ber 1931.80 After the House passed the committee's improved version of the
Senate resolution it went to conference committee where the Senate negotia-
tors readily accepted the House committee's improvements.8 With that, Con-
gress passed it and, after swift ratification by the states, Section 4 and the
rest of the Twentieth Amendment became the law of the land.82

Congress did not attempt to use its new authority, though. The proac-
tive impulse that motivated Section 4's creation in 1926 was sufficient to
carry it through to the Twentieth Amendment's 1932 passage, but it was not
sufficient to launch a new legislative effort after the amendment's ratifica-
tion. Nor did it (or any other impulse) lead any subsequent Congresses to
make a serious effort to implement Section 4. Senator Paul Simon intro-
duced two Section 4 bills in the 1990s, but they made no impact in commit-
tee, let alone in the full Senate.83 Those two fruitless efforts nevertheless

House vote in favor of the resolution, short of the two-thirds needed for a constitutional
amendment); 75 id. at 3834 (1932) (statement of Rep. Frear) (describing effects of objectiona-
ble changes); Kyvig, supra note 55, at 366 (describing 1928 House defeat).

In February 1931, the House (in its lame duck session, ironically) passed the same objec-
tionable version in an effort to head off Norris's stronger version, but it was too close to the
end of the term for any suitable agreement to emerge from a conference committee. See 74
CONG. Rrc. 5907-08 (1931) (recording 290-93 House vote); 75 CONG. Rac. 1372 (1932)
(statement of Sen. Norris) (describing timing of the resolution's death); see also NORRIS, supra
note 60, at 340; Kyvig, supra note 55, at 366.

71 See Hearings on H.J. Res. 65, supra note 70, at 13-14 (comments of Rep. Lozier)
(recounting Senator Norris's explanation); 69 CONG. Roc. 4365 (1928) (statement of Rep.
Ramseyer) (stating that Section 4 was unopposed); id. at 4206 (statement of Rep. Lozier)
(noting Norris's support for Section 4 despite his failure to include it in his resolutions); id. at
953 (statement of Sen. Norris) (explaining his reasons for not including the House's additions
in his resolutions).

80 See Lowri-i, supra note 63, at 517 (describing effects of change in House leadership);
NORRIS, supra note 60, at 341-42.

8' See H.R. Rrni. No. 72-633, at 3-4 (1932) (Conf. Rep.).
8 2See 75 CONG. REC. 5086 (1932) (recording 74-3 Senate vote); 75 CONG. Rrc. 5027

(1932) (recording House approval); Kyvig, supra note 55, at 367-68 (describing rapid ratifica-
tion process).

83 See Presidential Succession Clarification Act, S. 1997, 104th Cong. § 5 (1996) (legisla-
tive history showing the bill dying in committee is available at https://www.congress.gov/bill/
104th-congress/senate-bill/1997/all-actions [https://perma.cc/7G7V-CWWF]); Presidential
Succession Clarification Act, S. 2562, 103rd Cong. § 5 (1994) (legislative history showing the
bill dying in committee is available at https://www.congress.gov/bill/103rd-congress/senate-
bill/2562/all-actions [https://perma.cc/26YU-KLR2]). Another effort worth noting here is a
1992 resolution by then-Representative Pat Roberts calling for the establishment of a panel of
constitutional experts to make recommendations to the House for its contingent-election
processes. See H. Res. 478, 102d Cong. (1992) (legislative history showing the resolution
dying in committee is available at https://www.congress.gov/bill/102nd-congress/house-reso-
lution/478/all-actions [https://perma.cc/NW6P-JLHP]); Josephson, supra note 4, at 647-48
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represent a high-water mark; lonely exceptions to more than eighty years of
congressional indifference toward its Section 4 mandate.

III. AN IDEAL SECTION 4 LAW

Notwithstanding the fact that Congress has never used its Section 4
power and (for reasons discussed in Part IV) is unlikely to do so any time
soon, it is a good idea to think now about how best to design a Section 4
law. There are two main reasons why it is better to pass a law before it is
needed than to wait until an actual candidate death in an actual contingent
election.

The first reason is that while the combination of a contingent election
and a candidate death is unlikely, it would be a high-stakes, highly
politicized situation if it ever did happen. In such a moment, it would be
very difficult for people to put aside the best interests of their factions and
think instead about what would be best for the country.14 The more analysis
that takes place before such an event-behind a veil of ignorance that makes
it easier to think in terms of principle rather than political expedience-the
better the chances are that a good design will win out.85

The second reason, and the basis for the scenario that opened this Arti-
cle, is that the lack of a candidate-replacement law adds an incentive for the
sort of assassination that opened this Article.86 There is no way to eliminate
entirely the incentive to assassinate presidential candidates and presidents,
but at other stages in the process the Constitution lowers the payoff substan-
tially. The Twelfth Amendment's reform of electing a president and vice
president together as a team ensures that killing a president means replacing
him with someone aligned with him. 7 This feature is bolstered by the
Twenty-Fifth Amendment's reform of allowing presidents to nominate a new
vice president when there is a vice-presidential vacancy.8" Section 3 of the

(discussing Roberts's futile attempt, and a similarly fruitless one by Representative John Bur-
ton in 1980).

" See 140 CONG. REc. 29,547 (1994) (statement of Sen. Simon) (stating, while introduc-
ing legislation covering Section 4 and similar situations, "None of these scenarios, of course,
is likely to occur during any election cycle. But any one of them could lead to confusion and
uncertainty at a time when clarity and stability would be vital. Prudence dictates that we
should act now, while we have the time for calm reflection, rather than wait for a possible
crisis to catch us unprepared.").

85 Cf Akhil Reed Amar, Presidents, Vice Presidents, and Death: Closing the Constitu-

tion's Succession Gap, 48 ARK. L. REV. 215, 227 (1995) (arguing for legislation behind a "veil
of ignorance" in a related candidate-death situation).

86 Cf Josh Chafetz, Impeachment and Assassination, 95 MINN. L. REv. 347, 421 n.567
(2010) (inviting suspicion of "legal rules that have the effect of incentivizing assassination").

87 See supra text accompanying note 24 (discussing this reform).
88 See U.S. CONST. amend. XXV, § 2. Ideally, the line of succession after the vice presi-

dent would keep power within the president's circle. The current succession law, passed in
1947, fails this test because it features congressional leaders who may be (and usually have
been) from the other party. See BRIAN C. KALT, CONSTITUTIONAL CLIFFHANGERS 99-100

(2012). The previous succession law included just the Cabinet, and so reduced the ability of an
assassin to wreak regime change. See id. at 104.
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Twentieth Amendment extends this to the post-election, pre-inaugural period
by specifying that the vice president-elect swears in as president if the presi-
dent-elect dies.9 Before the election, the same principles apply, less for-
mally but more flexibly. Candidates who die before Election Day can be
replaced by their parties.90 Even after Election Day, parties can coordinate a
replacement for whom members of the Electoral College can vote in
December.91

But in the absence of a candidate-replacement law, contingent elections
present a unique difficulty. Because the Twelfth Amendment specifies and
limits the candidate list in contingent elections, killing someone on the list
arguably eliminates that person and his or her party from the running. With-
out a pre-existing Section 4 law-and without a sense that it would be easy
to pass one on the fly if the need arose-there would thus be a greater incen-
tive to assassinate a candidate here than at any other point in the presiden-
tial-selection process. Presidential assassination is enough of a worry when
the perpetrators are deranged; it should give us great pause when our sys-
tem's design encourages more calculating killers.

For these reasons, it is more prudent to design a law now. This part of
the Article is devoted to that task. It first considers a tangent on timing.
Next, it examines what would happen without a Section 4 law. It then per-
forms a basic analysis of the principal options for replacing candidates in
contingent elections. Then, after considering some complications and contin-
gencies, it concludes with proposed legislation.

A. A Preliminary Tangent on Timing

Admittedly, the chances of a Section 4 scenario occurring are remote,
given how rare contingent elections and candidate deaths are. Congress
could greatly reduce even that risk, though, and it need not use its Section 4
power to do so.

By current statute, the Electoral College's members convene to cast
their votes on the first Monday after the second Wednesday in December,
which can fall anywhere from December 13 to December 19.92 Congress
does not count the electoral votes until January 6, soon after the new con-

8 U.S. CONsT. amend. XX, § 3.
9' See Fordham Clinic, supra note 51, at 16.
"' See id.; supra note 53 and accompanying text; see also H.R. 6557, 111th Cong. § 3

(2010) (attempting to express the sense of Congress that presidential and vice-presidential
candidates should indicate at their parties' conventions for whom electors should vote if the
candidates die before the electors meet to cast their electoral votes).

92 3 U.S.C. § 7 (2012). The current date was set in 1934, shortly after the passage of the
Twentieth Amendment. It had previously been set at the first Wednesday in January. See Wil-
liam Josephson & Beverly J. Ross, Repairing the Electoral College, 22 J. LEGIS. 145, 176
(1996).
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gressional term begins.93 If Congress were to make the Electoral College's
meeting date much later-perhaps the day before Congress meets to count
the votes, if more modern methods of transmission can be allowed94-it

would greatly reduce the time during which a Section 4 scenario could even
arise. If a candidate dies before the Electoral College has convened, the dead
candidate's electors (presumably in consultation with their party) can coordi-
nate their actions and vote for a different, living candidate without any need
for congressional authorization through Section 4.95

To be sure, there are many other factors informing the Electoral College
schedule besides avoiding Section 4 scenarios. Because contingent elections
are rare, and because in an ordinary election the Electoral College is simply
confirming the voters' choices expressed in early November, there is some
reason to keep the Electoral College's meeting date where it is, or to make it
even earlier, simply to get the formality over and done with. But there are
other reasons for moving the meeting date later. Doing so would provide
more time for resolving disputes like Florida's in the 2000 election.96 It
would also reduce other legal risks that populate the time between when the
Electoral College's members vote and when Congress counts those votes.9 7

Moving back the Electoral College's meeting date would greatly reduce
the risk, but it would not eliminate it. Even if Congress changed the law and
had the Electoral College convene in early January, there would still be some
risk of a candidate dying after the electoral votes were cast but before the
contingent election was concluded.98 Section 4 legislation would still be in
order.

B. What Would Happen Without a Law

Before designing an optimal law, it is worth considering the current
baseline: what would happen without one? To be sure, it is impossible to

93 3 U.S.C. § 15 (2012). The current counting date was set in 1934, shortly after the pas-
sage of the Twentieth Amendment. It had previously been set at the second Wednesday in
February. See Josephson & Ross, supra note 92, at 176.

" Under current law, the electors' votes need to be sent by registered mail. 3 U.S.C. § 6
(2012).

" See supra note 53 and accompanying text; supra note 70 (discussing handling of candi-
date deaths before the Electoral College votes).

96 See supra note 12.
9 One such risk is presented by the unresolved question of whether the winning candidate

becomes president-elect when the electoral votes are cast, or instead not until Congress counts
those votes. See THE CONTINUITY OF Gov'T COMM'N, PRESERVING OUR INSTITUTIONS: THE

SECOND RupoR Or THE CONTINUITY OF GOVERNMENT COMMISSION 49 (2009) (recommending
shortening the time "between the casting of electoral votes and their counting by Congress"
for this reason); Amar, supra note 85, at 217-18 (exploring the ambiguity of the timing of
becoming president-elect).

" It would similarly reduce the risk if the date on which Congress counted the votes were
moved back to December. Having the lame-duck Congress count the votes would be problem-
atic for other reasons, though. See supra note 65 and accompanying text.
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predict any final outcomes, but we can posit where the battle lines would be
drawn.

At first glance, it might appear that a candidate death in a contingent
election would have been harder to settle before Section 4, because it would
have been unclear not just what could be done but also who could do it. One
claim might have been that, because each house has the constitutional power
to make rules for its own proceedings, the House alone would decide how to
handle a death in a contingent presidential election, and the Senate alone
would decide how to handle a death in a contingent vice-presidential elec-
tion.99 But whichever side lost the fight over the rules would likely challenge
that result in court, based on an alternative claim: that the Constitution re-
quired a particular handling of a death in a contingent election, leaving the
individual houses with no power to alter that outcome. Of course, such liti-
gation would need to resolve the issue of just what outcome the Constitution
required.100 In other words, there would be a lot of uncertainty at a very
inopportune moment.

Section 4 demoted the one-house rule as an option by making legisla-
tion-with bicameralism and presentment to the president-the proper
mechanism. Unfortunately, clarifying that legislation is the mechanism does
not help much when no legislation has been enacted, because any time there
is a death in a contingent election there can still be a dispute over what the
constitutional default process is. For instance, the living candidates' support-
ers could claim that in the absence of any legislative authorization for a
substitution process, the dead candidate's supporters would just be out of
luck because candidates must be qualified to serve (i.e., be alive) in order to
receive any votes.'0' For their part, the dead candidate's supporters could
retort that they can vote for a dead person if they wish.0 2 If their dead candi-
date wins, the office would simply be declared vacant, an outcome that
might be acceptable to them in a number of different political scenarios.03

" See U.S. CONST. art. I, § 5, cl. 2 ("Each House may determine the Rules of its Proceed-
ings"). There are other issues relating to contingent elections that each house might attempt to
settle with its own rules even now; attempts to settle them through legislation might therefore
be constitutionally controversial. See Josephson, supra note 4, at 653-57.

" One potential complication not yet discussed is that if there is a fourth-place finisher in
the Electoral College, he or she might claim to be entitled to compete as one of the top three
(living) vote-getters. Such a claim seems spurious, but it could add another potentially litigious
party to the mix. See 69 CONG. Roe. 4209 (1928) (statement of Rep. Lozier) (raising possibil-
ity of fourth-place finisher moving up).

o Cf. supra note 48 and accompanying text (discussing-and questioning-the Greeley
precedent against allowing electors to vote for dead people).

012 Those responsible for Section 4's creation apparently rejected this interpretation. See
supra note 76.

'03 In a contingent presidential election, a vacancy would work just fine for the dead can-
didate's supporters if they had good prospects for winning the vice presidency-with the presi-
dency vacant, the vice president would succeed to the presidency and all would be well. In a
contingent vice-presidential election, a vacancy would work just fine if the dead candidate's
supporters had good prospects for winning the presidency-with the vice presidency vacant,
the president could appoint a new vice president. U.S. CONST. amend. XXV, § 2. This would
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House members might even claim that a House rule is still an option in the
absence of any Section 4 legislation.

While passing legislation would preempt such disputes, it would be dif-
ficult to pass legislation in the middle of a contingent election. Interested
parties would have a strong sense of how the contingent election would play
out under various scenarios and thus, would only support legislation that
benefits their interests. It is not difficult to imagine one party benefiting from
a dead candidate being out of the picture, another party preferring that the
dead candidate be able to receive votes or to be replaced, and a third party
profiting from a deadlock. It is hard enough to get legislation through Con-
gress under normal conditions; under these conditions it would be much
harder. Add to that the possibility that any legislation that passed would
inevitably face a court challenge,1°4 and we can see no clear picture in ad-
vance of what would transpire if a contingent-election candidate were to die.

Thus it appears that Section 4 has not improved the situation very much
at all; a death in a contingent election would still be greeted by uncertainty
and litigation. But this result makes a mockery of Section 4. The uncertainty
and litigation before Section 4's ratification would have reflected the flawed
design of the original Constitution. Uncertainty and litigation now, by con-
trast, would come despite the efforts of Section 4's drafters, and would re-
flect Congress's disregard for its assigned constitutional responsibilities.

Pessimism aside, it is at least possible that a spirit of goodwill and fair
play would quickly prevail, or at least that the various factions would see
more to gain from legislating than from litigating. It might even be an ad-
vantage to pass a Section 4 law only in the midst of an actual need for it,
because that might make it possible to design a perfect process for an idio-
syncratic situation rather than trying to legislate a one-size-fits-all solution in
advance. But even if such a wonderful episode of good governance should
come to pass, it is impossible to say what a law would look like that man-
aged to get passed in the midst of a contingent election without knowing the
prevailing political dynamics at the time. Thus, the rest of this part of the
Article will present arguments for what an optimal law would look like from
the standpoint of a Congress trying to legislate in advance of any actual
contingent election.

require majority support in the House and Senate, but it would still be better than letting a rival
occupy the vice presidency. In the meantime, with the vice presidency vacant, the Speaker of
the House would be next in line for the presidency, and it is fairly likely that any group with
good prospects for controlling the presidency in this situation would control the speakership as
well.

04 To prevail in court, any challengers would not only need to convince the court that they
were correct on the merits of the constitutional issue, they would also need to convince the
court in the first instance that the issue did not constitute a non-justiciable "political question."
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C. Contingent Presidential Elections

The most prominent reason that Section 4's sponsors had for providing
for replacement candidates after a death in a contingent election was that
without one, the supporters of the dead candidate would be disenfranchised.
In a 1928 debate, Representative Ralph Lozier hearkened to the most recent
election, in which there had been a strong third-party effort by Robert LaFol-
lette, and then offered this analysis:

Suppose in the 1924 presidential election no candidate for President
received a majority and the election in that event would have been thrown
into the House of Representatives .... [I]f Calvin Coolidge had died ... the
Republican Party would have been disfranchised, because the present Con-
stitution limits the choice of the House to the three persons receiving the
highest number of votes in the Electoral College, and the death of Mr. Coo-
lidge would have left no Republican in this list of three, and in that event the
Republicans in the House would have been compelled to choose between
John W. Davis and Robert M. La Follette.

.... On the other hand, if no candidate in 1924 had a majority in the
Electoral College and John W. Davis had died .... under the present law the
Democrats in the House could not have voted for any other Democrat ....
So, gentlemen, we have been tolerating a condition here that is un-American
and unrepublican and undemocratic, and while this situation has never arisen
we have no assurance that this condition will not arise some time in the
future. Why not provide against such an intolerable situation?

In order to meet this condition the committee of which I am a member
has added to the Norris resolution section 4, which takes care of a contin-
gency of the kind I have described and provides remedies and methods by
which the will of the people can be carried out under conditions such as I
have mentioned. To give effect to the will of the people is the supreme ob-
ject and purpose of all government.05

The inspiration for Section 4 was-and thus the essence of any optimal
Section 4 law would be-to allow a dead candidate's supporters to be repre-
sented as fully as possible in a contingent election.

With that in mind, I offer three principal approaches to replacing a dead
candidate in a contingent presidential election: (1) not replacing the candi-
date and instead allowing votes for the dead candidate to be valid, (2) auto-
matically substituting the dead candidate's running mate, and (3) allowing
the dead candidate's party (ideally working through the dead candidate's

o5 69 CONG. Rr'c. 4206-07 (1928) (statement of Rep. Lozier); accord Hearings on H.J.
Res. 56, supra note 70, at 24-25 (statement of Rep. Lozier); H.R. Rr'p. No. 69-311, at 7
(1926); 74 CONG. RFc. 5877 (1931) (statement of Rep. Gifford); 69 CONG. RFrc. 4361 (1928)
(statement of Rep. Lozier). Representative Lozier went further and suggested that such disen-
franchisement could "perhaps precipitate sedition," making Section 4 crucial. 75 CONG. R~c.
3833 (1932) (statement of Rep. Lozier).
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electors) to confer and name a replacement.0 6 Each approach has distinct
advantages and disadvantages. A fourth option-reconvening the Electoral
College-merits brief consideration as well.

1. Option 1: No Replacement

Allowing votes for the dead candidate is the simplest approach. Not
least because of the Greeley precedent,107 it is unclear whether representa-
tives could vote for a dead person in a contingent election without Section 4
legislation authorizing it.108 Indeed, as just recounted, Section 4 was
animated by the very notion that the representatives would not be allowed to
vote for a dead person.1°9 But Section 4 gives Congress a broad power to
provide for the "case" of a contingent candidate's death, and there is no
reason that Congress could not choose Option 1 and authorize representa-
tives to vote for the dead candidate."0

Under such a system, a vote for the dead candidate would be a vote for
a vacancy; if the dead candidate won he or she would become a dead presi-
dent-elect. The vice president-elect would take the oath of office as
president.I'

Besides its swift simplicity (there are none of the disruptions, discussed
below, that the other methods of replacing a candidate would entail), a key
advantage of Option I is that it tracks the conventional method of dealing
with presidential death; being replaced by a vice president is exactly what
happens when a winning candidate dies before inauguration, or dies or be-
comes disabled after inauguration. " 2 It also tracks the conventional approach

" Because Section 4 gives Congress the broad power to "provide for the case" of a death
in a contingent election, Congress might have the constitutional power to pursue other, less
sensible options, such as giving itself a plenary power to choose replacement candidates, or
selecting certain congressional leaders as the automatic replacements. Even if such Section 4
laws were constitutional, though, it is difficult to imagine them passing muster politically. The
Constitution does not forbid everything in the world that might be bad; it often relies instead
on the political process it has constructed to filter out the inappropriate and the ill-advised.

107 See supra note 48 and accompanying text (describing-and questioning-the Greeley
precedent).

" Beyond the Greeley precedent, the Twelfth Amendment limits contingent presidential
elections to "persons," a designation that could be interpreted as excluding corpses. Cf. Joel K.
Goldstein, Akhil Reed Amar and Presidential Continuity, 47 Hous. L. Rrv. 67, 76 (2010)
(querying whether the Twelfth Amendment limits electoral votes to living "persons"). But that
language is not repeated for contingent vice presidential elections, see supra note 32 and ac-
companying text, and in any case there is nothing to stop a majority of the House or Senate
from simply repudiating the Greeley precedent in such a situation.

"09 See supra note 102 and accompanying text; see also H.R. Rn'. No. 69-311, at 7 ("It
seems certain that votes cast for a dead man could not legally be counted.").

11 U.S. CONSTr. amend. XX, § 4.
. See id. § 3.

12 See id.; id. amend. XXV, § 1. There is no direct provision in the Constitution for the

case of a president-elect who becomes disabled-perhaps too disabled to take the oath of
office-but does not die. Presumably, though, there would be no reason that the vice presi-
dent-elect could not enter office and then act as president pursuant to Article II, § 1, cl. 6.
Section 4 of the Twenty-Fifth Amendment might also be available after inauguration.
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to the death of other sorts of candidates shortly before an election when it is
too late to change the ballots."3 While a contingent presidential election is
distinguishable from other elections in important ways,"4 dead people have
run in and won congressional elections with an understanding that their vic-
tory would simply create a vacancy."5

There are, however, serious disadvantages. First among them is that the
real result here-having the vice president-elect become president-might
not be congenial to the dead candidate's supporters. If there is a contingent
election for president in the House, then there almost certainly would be a
contingent election for vice president in the Senate, and there is no guarantee
that the winning vice presidential candidate would be from the same ticket
as the winning (dead) presidential candidate. Indeed, with three candidates
in the presidential contest versus two in the vice-presidential one, there is no
guarantee that the dead candidate's running mate would even participate in
the vice presidential contest.

To be sure, that is a feature of double contingent elections anyway,
without anyone dying; because they are chosen by two different bodies,
there is always a chance that a contingently elected president and vice presi-
dent will be from different parties. "6 If such a president ever died, the mis-

"' See, e.g., HAW. REV. STAT. ANN. § II 118(c) (West 2014) (providing deadline after
which dead candidate will appear on the ballot and, if victorious, for a vacancy to be declared);
Mo. REV. STAT. § 115.379(2) (2015) (same).

..4 Unlike the normal, state-centered presidential voting process, a contingent election in
the House would face no real delay in printing and distributing updated ballots, or complica-
tions caused by early and absentee voting. See infra note 128 and accompanying text.

H5 The most recent notable examples are the 2000 U.S. Senate election in Missouri won
by Mel Carnahan, and the 2002 U.S. House race in Hawaii won by Patsy Mink. Carnahan died
in a plane crash shortly before the election, too late to be replaced on the ballot. After the
governor said that he would appoint Carnahan's widow to fill the vacancy if Carnahan won,
Missouri's voters handed Carnahan a victory. See Michael G. Adams, Missouri Compromise:
Did the Posthumous Senatorial Election of Mel Carnahan and Subsequent Appointment of
Jean Carnahan Compromise Federal or State Law?, 29 N. Ky. L. REv. 433, 433-35 (2002);
infra note 119. Mink died of pneumonia too late to be replaced on the ballot, but won the
election, creating a vacancy that was filled later via a special election. See Democrat Wins Last
House Election, CHI. Thm., Jan. 6, 2003, http://articles.chicagotribune.com/2003-01-06/news/
0301060192.1-rep-patsy-mink-special-election-democrat-ed-case [https://perma.cc/JP7D-
PBP7].

116 Using the simplifying assumption that members of Congress would vote for the candi-
dates of their parties, seven of the twenty presidential elections since the adoption of the Twen-
tieth Amendment have yielded a Congress in which neither party commanded both a majority
of state delegations in the House and a Senate majority. The elections in question were in 1952
and 2000 (Republican majority of delegations in the House, no majority in the Senate); 1956
and 1972 (no majority of delegations in the House, Democratic Senate); 1980 (no majority of
delegations in the House, Republican Senate); 1984 (Democratic majority of delegations in the
House, Republican Senate); and 2012 (Republican majority of delegations in the House, Dem-
ocratic Senate).

That simplifying assumption might not hold. Members might vote against their own party's
candidate if, for instance, a different candidate won the national popular vote, or won the
popular vote in the member's state or district. They might also vote according to the results of
political deal-making or even according to personal whim. See Lloyd N. Cutler, Election 1992:
The Plot Thickens, WASH. PosT, May 20, 1992, at A23 (discussing pressure on representatives
to vote for the winner of their state or district, even if from another party); Tribe & Rollins,
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matched vice president would take over. But such mismatches are best
avoided if possible. Put another way, giving a dead candidate's supporters
the ability to put another party's candidate in office does not really meet
Section 4's anti-disenfranchisement goal.

The second, related disadvantage is that it handicaps a campaign when
its standard bearer is dead. It is one thing to give a dead candidate's support-
ers representation. It is quite another to limit that representation to voting for
a corpse who can never serve as president. While it is hard to say for sure
given the thinness of the record, Section 4's framers seemingly had this no-
tion in mind. Section 4 was motivated by the concern that representatives
would be unable to vote for the dead candidate."l7 But the framers' complaint
was not the technicality of being unable to vote for a dead candidate; if it
had been, the amendment simply could have authorized that. Rather, the
problem was the reality of being unable to vote for a live candidate; the key
intention of Section 4 was to allow substitutions."' As a result, Option 1
does not get to the heart of what Section 4 was meant to accomplish.

On the other hand, the opposite problem is worth remembering, and it
represents one important benefit of Option 1. While a campaign is handi-
capped by having a dead standard bearer, it gives a campaign something of
an unfair advantage if it can introduce a shiny new candidate in the middle
of a hard-fought contingent election. Particularly if the party can choose
whomever it wants (Option 3), it can ride a wave of sympathy surrounding
the dead candidate at the same time that it trots out a new candidate unsul-
lied-and unvetted-by the preceding campaign.19 While Section 4 is sup-
posed to give a dead candidate's supporters some representation in a
contingent election, it should not give them too much of an advantage.

supra note 35, at 58-60 (outlining various possible bases for representatives' voting decisions
in a contingent election). In 2000, multiple Democrats in districts that had supported Republi-
can George W. Bush indicated that they would vote for Bush if the election were thrown into
the House. See John Berlau and Sean Higgins, 'Go-For-It' Gore Backers In Congress Now Talk
More About Exit Strategies, INVESTOR'S Bus. DAn Y, Dec. 6, 2000, at A22.

"7 See supra note 102 and accompanying text.
" See, e.g., Hearings on H.J. Res. 56, supra note 70, at 25 (statement of Rep. Lozier)

("In an emergency such as I have indicated, the Representatives of the political party to which
the deceased candidate belonged may cast their ballots for some living representative of that
party.").

119 The Missouri race for U.S. Senate in 2000 provides an analogy. Incumbent John Ash-
croft held a small lead over his opponent Mel Carnahan in the polls. When Carnahan died in a
plane crash, though, Ashcroft felt the need to step back from campaigning. The governor
promised to appoint Carnahan's politically inexperienced widow Jean to fill the vacant seat if
Carnahan (who remained on the ballot) won, which he did. When Jean Carnahan faced an
actual campaign two years later, she was defeated (though admittedly, many other factors had
changed between 2000 and 2002). See William Claiborne, Carnahan Apparent Winner in Mis-
souri, WASH. POST, Nov. 8, 2000, at A37; Deirdre Shesgreen & Jo Mannies, Talent Wins Nail-
Biter, ST. Louis POST-DISPATCH, Nov. 6, 2002, at Al.
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2. Option 2: Automatic Replacement by the Running Mate

The second option is for a dead presidential candidate in a contingent
election to be replaced automatically by his or her running mate. Senator
Simon's proposed legislation chose this approach.20

This method answers both of the disadvantages of Option I discussed
above: it avoids the possibility of a vice president piggybacking off of an-
other party's victory, and it gives the dead candidate's supporters a more
viable (in both senses of the word) object of their support.

The automatic-replacement method also respects-and promotes-the
key role of the running mate as understudy. Using the running mate in this
way tracks the standard method of replacing dead or disabled presidents121

and dead presidents-elect.22 As standard methods go it is a good one; it
provides efficiency and certainty, and thus stability. Its automatic nature
would also avoid delay, a helpful characteristic during a contingent election.

Option 2 also minimizes the opportunity for strategic behavior that
would arise under Option 3 (if the dead candidate's party and electors were
able to name anyone they liked as a replacement). With Option 3, the surviv-
ing candidates' parties could offer inducements to the dead candidate's party
to name a particular replacement-either a weak one, or perhaps even one of
the other two candidates. Such behavior would corrupt the election
process. 123

Critics might contend that it is inappropriate to let Congress open the
door to new candidates, because the Constitution provides that contingent
elections feature only the top electoral-vote recipients; the running mate typ-
ically would not have received any electoral votes for president. To these
critics, only Option 1 properly respects the Electoral College and its votes.
But this objection overlooks the core purpose of Section 4: to amend the

120 See supra note 83 and accompanying text.
121 See U.S. CONSTI. art. II, § 1, cl. 6; id. amend. XXV.
122 See id. amend. XX, § 3; cf supra note 112 (discussing the Twentieth Amendment's

lack of provision for disabled presidents-elect).
123 See Tribe & Rollins, supra note 35, at 52, 56-57 (describing history of political bar-

gaining and prospect of future such bargaining, to resolve deadlocked presidential elections).
As the Tribe & Rollins article makes clear, bargaining is part of the political process, and the
very design of contingent elections reflects a desire to have legislators-politicians-choose
the president or vice president. In any case, depending on what sorts of arrangements are
made, they might not be literally corrupt.

That said, the modem ideal of presidential elections is that they are rooted in democratic
practice, not oligarchy. Even though contingent elections give members of Congress the power
to choose the president and vice president, those members are ultimately accountable to the
voters for their choices. In a related vein, consider the last contingent presidential election, in
1825. John Quincy Adams won with the support of fourth-place candidate and Speaker of the
House Henry Clay, whom he then appointed Secretary of State. Defeated candidate Andrew
Jackson denounced this as a "corrupt bargain," and beat that drum constantly as his partisans
took over the House in 1826 and as he defeated Adams for president in 1828. See Michael
Daly Hawkins, John Quincy Adams and the Antebellum Maritime Slave Trade: The Politics of
Slavery and the Slavery of Politics, 25 OKI-A. Crry U. L. Rrv. 1, 24-26, 34-35 (2000).
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constitutional structure and allow substitutes for dead candidates.124 And
while it is problematic to allow too much noodling around with the candi-
date list, an automatic replacement by the running mate-who will have
received electoral votes specifically to be the dead candidate's understudy-
is the least intrusive, least abusive way to do it.

A more practical disadvantage to letting the running mate fill in is that
the running mate probably would also be running for vice president in a
contingent election in the Senate. As mentioned already, it is highly likely
that when there is no outright winner of the presidential election, there will
be no outright winner of the vice-presidential election either. Unless the
dead presidential candidate's ticket finished in third place-in which case it
would be represented in the contingent presidential election but not the con-
tingent vice-presidential election-having the running mate fill in would
mean either creating a vacancy in the Senate's vice-presidential election or
letting the running mate run in both contests.

Neither situation should be a deal-breaker, though. Filling a vacancy in
the vice-presidential election (the next subject considered below) is a per-
fectly feasible task, and would be appropriate if the House concluded its
contingent election first and the running mate won it. Running in both elec-
tions simultaneously is workable as well. If the running mate loses one or
both of the contingent elections, then there is no real problem. If the running
mate wins both elections, he or she would just become president-elect and
there would be no vice president-elect until after inauguration, when he or
she could appoint a vice president with Congress's approval.125 To be sure,
the fact that running in both elections is technically possible does not pre-
vent it from being awkward. But if it would be too awkward to countenance,
the running mate simply could be replaced in the contingent vice-presiden-
tial election.

3. Option 3: Party/Elector Selection of a Replacement

The third option is to permit the dead candidate's party 26 to name a
replacement, ideally working through the members of the Electoral College

124 See supra notes 117-18 and accompanying text.
121 See U.S. CONST. amend. XXV, § 2 (providing for filling vice-presidential vacancies).

The president-elect could announce a vice-presidential nominee before being inaugurated so
that Congress could begin its consideration of the nomination in advance, allowing a success-
ful nominee to enter the job as soon as possible after inauguration day.

This raises another possible legislative design, suggested to me by Barbara Bean: if the
House moves first and the running mate wins there, the Senate would cancel its contingent
vice-presidential election and allow the new president to appoint a vice president. Because it
would avoid the possibility of a vice president from a different party than the president, this
might be a good design for all contingent elections. Unfortunately, such noodling around with
the design of contingent elections is only possible when a candidate dies and Section 4's broad
grant of power to Congress kicks in.

126 This section operates under the assumption that the dead candidate was running as the
nominee of an established party, as opposed to running as an independent or with an upstart,
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who had voted for the dead candidate. As with Option 2, this avoids the
possibility of a victory handing power to another party's vice-presidential
candidate, and it produces a truly viable candidate. Unlike Option 2, it po-
tentially avoids the awkwardness of either causing a vacancy in the contin-
gent vice-presidential election or requiring a candidate to run for both
president and vice president at the same time.

Allowing the party to choose a replacement candidate is also consistent
with what would happen if a presidential candidate died before the Electoral
College met to vote. Both major parties provide that if a nominee dies (or
withdraws), the national committee convenes to quickly name a replace-
ment.127 If this happens well before the election, and there is plenty of time
to replace the dead candidate's name on the ballot, the process is relatively
seamless. If the dead candidate is on the ballot-either because the death
occurs too close to Election Day 28 or because it occurs after Election Day
but before the Electoral College meets-things are a bit more complicated.
But while state ballot laws can be intricate, there is nothing in the Constitu-
tion that precludes a party from coordinating replacements right up to the
day that the Electoral College votes, and there are obvious and powerful
incentives for the party to do so instead of just letting things fall apart. Given
that the electors are chosen for their loyalty to the party, they can be ex-
pected to follow the party's choice.1 29

When the framers of the Twentieth Amendment contemplated the entire
timeline of possible pitfalls stemming from candidate deaths, they decided
that there was no reason for them to address pre-election situations, because
they were content to leave those informally to whatever methods the parties
chose for themselves.30 The parties had no such power in the middle of a
contingent election, though, because the Constitution specifically limits who
the candidates there can be. 3' Section 4 gives Congress the ability to extend
the parties' replacement power to contingent elections, if that is what Con-
gress thinks is best.

relatively unorganized party. The ramifications of the latter situations are explored in Section
II.E.4, infra.

127 See Fordham Clinic, supra note 51, at 48-49 (citing major party rules in force in 2012);
see also VINCFNTI A. DOYLE & RITA ANN REAMER, CONG. RES. SFRV., 76-21 IA, DEATH OF A
PRESIDENTIAL CANDIDATE OR PRESIDEN-ELECT 2 & n.4 (1976) (quoting party rules as of
1976). Most recently, the Democratic National Committee scrambled to name Sargent Shriver
as the Democratic vice-presidential nominee in 1972 after the first nominee, Thomas Eagleton,
withdrew. See NEIL A. HAMILTON, THE 1970s, at 113 (2006).

28 With the expansion of absentee voting and early voting, the deadlines for replacing
candidates have become much earlier. See Barry C. Burden & Brian J. Gaines, Presidential
Commission on Election Administration: Absentee and Early Voting: Weighing the Costs of
Convenience, 14 ELECOoN L.J. 32, 33 (2015).

129 See, e.g., supra note 53 and accompanying text (describing handling of James Sher-
man's death in the Election of 1912); see also H.R. REP. No. 69-311, at 6 (1926); note 91 and
accompanying text.

'3 See H.R. REP. No. 69-311, at 6; see also supra note 53 and accompanying text.
'3' See U.S. CONs-r. amend. XII.
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The question remains, though, whether this actually is best. Is a death
during a contingent election more like a death before Election Day (in which
case party replacement is the recognized approach), or more like a death
afterwards (in which case the running mate is supposed to step in)?132 It
might seem obvious that it is the former when the death occurs before the
day of the contingent election. But contingent elections are not the same as
regular elections; rather, they are a species of runoff election. The rules for
substitution in a runoff could well be different because a runoff is a continu-
ation of an election already held-held, in this case, before the dead candi-
date was dead. Given that fact, the running mate-part of the ticket that
"won" the first round of voting in the sense that it advanced to the second
round-is a more legitimate replacement than is some stranger to the elec-
tion who has no such standing.

Of course, a primary advantage of letting the party choose a replace-
ment is flexibility; in cases where running mates are the most logical
replacements, the party would be free to choose them. If the party chooses
anyone other than the running mate, it will have some serious explaining to
do to the House-why are they declaring that the running mate is not good
enough to contend for the presidency, given that they had previously deemed
the running mate to be the best person to succeed to the presidency if the
president died after inauguration?33

Another problem with Option 3 is that, as already discussed, it could be
unfair and unwise to give the party a "do-over," letting it select a candidate
who would not have faced the same bruising campaign or the same vetting

3 Cf Amar, supra note 85, at 223 (arguing that candidate deaths any time after Election

Day should be handled with the same standards as deaths after Inauguration Day). Amar ar-
gues in favor of what this Article calls Option I -allowing voting for the dead candidate and,
if he or she wins, declaring the office vacant and having his or her running mate take over. See
id. at 224. But Amar is not writing about contingent elections, in which the presidential winner
and vice-presidential winner can be from different parties. See supra note 116 and accompany-
ing text.

... There are all sorts of reasons why the running mate might not actually be the second-
best person for the job in the party's eyes. While "balancing the ticket" politically has not
distorted tickets recently as much as it used to, it is still a factor. See Joel K. Goldstein, The
New Constitutional Vice Presidency, 30 WAKE FOREST L. REV. 505, 549 (1995) ("Increas-
ingly, the Vice President has become, in theory and practice, an integral part of the executive
branch, chosen by, compatible with, and working closely with the Chief Executive."); Richard
Albert, The Evolving Vice Presidency, 78 TEMP. L. REv. 811, 873 (2005) ("Rather than select-
ing a vice presidential nominee for her preparedness to assume the Presidency and her tested
ability to wield the escalating power of the Vice Presidency, a presidential nominee is more
likely to pick her running mate for strategic purposes of ticket balancing, which generally
means selecting a vice presidential candidate whose background generally complements or
supplements her own resume."). Another political possibility is that the party believes that a
particular person has a better chance at winning the contingent presidential election than the
running mate would, even if the running mate was a better choice for the general election and
even if the running mate would make a better president.
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as the other two candidates.34 Using the running mate as a substitute as in
Option 2 avoids this problem.3 5

Also as already discussed, it might be seen as disrespectful to the Elec-
toral College, or perhaps even illegitimate, to open the door to new candi-
dates who were not among the top presidential electoral-vote recipients.'36

The same response works here: Section 4 was meant to amend the constitu-
tional structure to allow substitutions.'37 Nevertheless, it would add constitu-
tional legitimacy to the process for the electors who had voted for the dead
candidate to make the formal choice here rather than the party (an entity
that, unlike the Electoral College, is not clearly recognized by the Constitu-
tion). Presumably, the party would still take the lead in coordinating the
choice; again, the electors are chosen for their party loyalty, and so would
typically follow along. 138

Option 3's flexibility has other drawbacks compared to Option 2. One is
that it sacrifices the swiftness and certainty that Option 2's automaticity
would offer. Swiftness and certainty are hallmarks of sensible succession
planning.'39 Granted, it is not as important to have swift, certain succession
for presidential candidates as it is for presidents. But with Congress given
only two weeks to select a president before the term begins,40 time would be
at a premium, and giving parties and electors even a few days to make their
choices could be costly.

Moreover, there are good reasons to minimize uncertainty even for can-
didates. One is that certainty may dampen the incentive to assassinate a can-
didate. ' 41 Another is that automatic replacement reduces the opportunities for
backroom wheeling and dealing that the party-selection method would en-
tail. 42 The undemocratic "smoke-filled room" method of selecting candi-
dates has long since been replaced by our more-accountable system of
presidential primaries. To be sure, running mates are not selected through a
similarly accountable system; there is no vice-presidential primary. But Op-
tion 2 recognizes that the running mate represents the party's (and the candi-

114 See supra note 119 and accompanying text.
' See supra Section III.C.2.

136 See supra text accompanying note 124.

'3 See supra notes 117-18 and accompanying text.
36 It would make sense to require only a majority of the electors to make a choice of

substitutes. This would allow the process to work more quickly and to avoid being tripped up
by the unavailability of some small number of electors. It also would help work through situa-
tions in which the dead candidate had no party or a disorganized one. See infra text accompa-
nying notes 167-68.

' Cf Kalt, supra note 88, at 62-63.
140 Under current law, Congress counts the electoral votes on January 6, two weeks before

the constitutionally mandated start of the presidential term on January 20. U.S. CONST. amend.
XX, § 1; 3 U.S.C. § 15 (2012). Congress could, if it wanted, legislate an earlier counting day.
See supra note 65 and accompanying text.

..' See supra notes 87-91 and accompanying text (discussing disincentivizing
assassination).

4' See supra note 123 and accompanying text.
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date's) choice for the specific role of understudy, and the running mate will
at least have been anointed by the party convention, voters, and members of
the Electoral College.

On a final note, because the major parties are led by committees com-
prising many members, and because time would be of the essence, it would
be helpful for the party to have spelled out a candidate-replacement process
in advance.

4. Reconvening the Electoral College

Another option is possible besides replacing candidates: reconvening
the entire Electoral College and having a completely new vote. Section 4's
framers apparently considered this possibility.143 This route might be particu-
larly attractive to those concerned about the other options' detour around the
Electoral College. 44 It also is a good choice for those who would want to
give every candidate's supporters a chance to do things differently in the
wake of one candidate's death.

In most cases, the results of this option would be the same as Option 3,
only with more delay and inconvenience.45 When the electors reconvened,
one would expect the living candidates' electors to vote the same way, and
for the dead candidate's electors to vote for the person that the party had
coordinated as the designated replacement. That would put the House in the
same place as Option 3, except that all of the electors (not just the dead
candidates' ones) would have to have gotten involved, and there would be
more opportunities for intrigue.

The result could be different, though. First, if enough of the dead candi-
date's electors were to vote for one of the living candidates, someone might
win a majority and the contingent election could be avoided. Alternatively,
enough electors could vote for a candidate who previously had finished
outside of the top three, thereby prompting a new contingent election with a
different party lineup. (The living candidates would have a chance to change
their votes too, and similarly could cause someone to win a majority or

someone new to move into the top three.) To be sure, under Option 3 the
dead candidates' party could choose one of the other, living candidates as
their preferred replacement, and this might expedite that living candidate's

141 See supra note 76. Some people, in a Section 4 scenario, might like to take the oppor-
tunity just to jettison the Electoral College and contingent elections. Since Section 4 gives
Congress a blank check to provide a new process at that point, such people might argue, why
not mandate a national popular vote for president? This Article starts from a different prefer-
ence-that Section 4 legislation should try to work within the current system-and from an
assumption that Congress would share that preference. In any case, the rare, harrowing situa-
tion of a contingent election and a candidate death does not present much of an opportunity for
real reform of the overall electoral process.

144 See supra text accompanying notes 124, 136-38.
'41 The desire to mitigate that delay might spur reconsideration of the current, slow system

for electors to vote and have their choices transmitted to Congress. See supra note 97 and
accompanying text.
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victory, but it would not necessarily play out the same way a total revote
would.

In a second potential difference from Option 3, the dead candidates'
electors might split between two or more replacement candidates. Such a
splintering could have several different unfortunate effects on the resulting
new contingent election. If the party chose a replacement candidate via a
splintered vote, the replacement might have only plurality support, which
seems undesirable.46 Also undesirable would be if the splintering elevated a
fourth-place candidate into third place and thereby eliminated the dead can-
didate's party from contention; that would contravene Section 4's goal of
preserving the dead candidate's representation. Perhaps the worst result of
splintering would be if the dead candidate had won enough electoral votes
that the resulting splinters were large enough to eliminate one or even both
of the living candidates from the new contingent election. 47 Section 4 is
supposed to protect a party from being eliminated when its candidate dies;
eliminating another party's candidate instead-perhaps intentionally-
surely would be inconsistent with that purpose.

D. Contingent Vice-Presidential Elections

The landscape of potential solutions is simpler when it comes to replac-
ing a dead vice-presidential candidate in a contingent election. There are no
formally designated understudies for vice-presidential candidates, so the op-
tions are reduced to two: Option 1, allowing votes for the dead candidate and
declaring a vacancy if he or she wins; or Option 3, allowing the party (ide-
ally with the approval of the dead candidate's electors) to name a replace-
ment candidate.

Option 1, the no-replacement method, again enjoys the advantages of
simplicity and directness. But the disadvantages are even greater here than
for contingent presidential elections. While it is always important for there
to be a vice president, it has special importance in the context of a contingent
election. If the winner of the contingent vice-presidential election is dead,
there will not be a vice president-elect; and there will not be a vice president
until a new president is sworn in, nominates a vice president, and has that
nominee confirmed by the House and Senate. This gap is of course problem-
atic because of the possibility that the president-elect/President will die in

146 See supra note 138 (discussing a majority requirement under Option 3).
4 To eliminate one of the living candidates, the dead candidate's party would need to

yield two splinters with more electoral votes than the (previous) third-place candidate. Elimi-
nating both living candidates would require a more fractured result. Using the size of the
current Electoral College (538 electoral votes) as an example, a contingent-election candidate
could have won a maximum of 269 electoral votes. Splitting that into three splinters that finish
in first, second, and third place, the largest the third splinter could be is 89 electoral votes. If
the (previous) second-place candidate had fewer than 89 electoral votes, there would need to
have been at least five candidates who won electoral votes-something that has never hap-
pened in the post-Twelfth Amendment era.
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the meantime.148 But it is even more problematic because of the crucial role
that the vice president-elect plays in contingent-election scenarios. As dis-
cussed above, the Senate's vice-presidential election provides a crucial back-
stop in case the House deadlocks and cannot choose a president before the
term begins.49 In a sense the system relies on the Senate's contingent elec-
tion to produce a living winner, and Option 1 compromises that goal. Option
3 is preferable.50

As with the presidential case, it would add constitutional legitimacy to
the process to have the dead candidate's electors make the official substitu-
tion,"' even though the party presumably would be coordinating the choice
along with the party's presidential candidate. (On that note, the law could
give the presidential candidate the sole power to name a replacement candi-
date, rather than running the process through his or her party.) Reconvening
the Electoral College remains as a possibility as well, subject to the same
issues discussed previously.'52

E. Special Cases and Other Issues

Before choosing from among the methods discussed above, there are
additional factors and contingencies to consider.

1. Multiple Deaths

It might happen that both a party's contingent presidential and contin-
gent vice-presidential candidates die. In such a case, there would be no way
for the presidential candidate to be replaced automatically by his or her run-
ning mate; Option 2 is out. Option 1 would be undesirable as well. If the
dead candidates' party was able to win in both the contingent presidential
and vice-presidential elections, there would be a double vacancy and the
next president would be drawn from further down the line of succession: the
Speaker of the House.'53 Speaker succession is problematic from the stand-
points of both constitutional law and public policy.5 4 Option 3-allowing
the naming of some other substitute-is thus preferable when both halves of
the ticket are dead.

' See supra note 72 and accompanying text; infra note 154 and accompanying text.
149 See supra text accompanying notes 29-35. If the House chooses a president first this

presents the possibility of a third alternative here: canceling the Senate's contingent vice-presi-
dential election altogether. See supra note 125.

150 Senator Simon's proposed Section 4 legislation took this approach. See supra note 83
and accompanying text.

'5 See supra notes 136-38 and accompanying text.
152 See supra Section III.C.4.
153 See 3 U.S.C. § 19 (2012) (providing presidential line of succession); see also supra

note 72 and accompanying text.
"' See supra note 72; see also Kalt, supra note 88, at 83-105.
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Another complicated possibility is for there to be deaths on more than
one ticket. If both vice-presidential candidates die, there would be no candi-
dates at all unless there was some way for the parties to make substitutions.
This would mean no vice president-elect, which is obviously problematic.55

If multiple presidential candidates in a contingent election die, this
would present a complication mainly just under Option 1. Under Option 1, if
a dead presidential candidate wins a contingent election there is a vacancy
and the winning vice-presidential candidate becomes president on inaugura-
tion day. But if there is more than one dead presidential candidate, the elec-
tion could be deadlocked even if a solid majority of state delegations prefer
the same result. Imagine that ten states' delegations vote for Dead Candidate
1, ten more vote for Dead Candidate 2, and another ten are deadlocked but
have a majority voting for either Dead Candidate 1 or 2. In such a case,
thirty states' delegations would have a majority in favor of having the vice-
presidential winner become president. Instead of actually reaching that re-
sult, however, the presidential election would remain deadlocked unless the
two factions could unite sufficiently behind one of their dead candidates.

Of course, if such a deadlock were to persist up to inauguration day, the
vice president-elect would act as president, a result that might seem to give
the majority what it wanted. But the fact that the contingent presidential
election would continue could make a very real difference. The Acting Presi-
dent would, for the entirety of the term, face the possibility of the House
breaking the deadlock by voting for the remaining (living) candidate. The
living candidate would have an incentive to maintain a constant campaign
against the Acting President, who would have to execute his powers with the
knowledge that the House could, with a single vote at any moment, remove
him from office in favor of the living candidate.56 While one would hope
that the dead candidates' factions would just coordinate their votes and avoid
this possibility, Options 2 and 3 would just eliminate the risk altogether.

2. Timing and Combination Options

Section 4 could apply any time a candidate died between the day the
Electoral College members cast their votes (with no one winning a majority)
and the conclusion of the contingent election or elections (with someone
winning the presidency and/or vice presidency)."57 Currently, the Electoral

'5 See supra text accompanying notes 29-35.
I56 See Tribe & Rollins, supra note 35, at 60-61 (discussing the prospect of an unsettled

contingent election holding the acting president's agenda hostage at least until the midterm
elections). A vice president only acting as president also would be unable to nominate a vice
president to back him or her up. See U.S. CoNs-r. amend. XXV, § 2 (allowing nominations of
vice presidents only when the vice presidency is vacant).

' It could conceivably kick in earlier if electors vote for someone who is already dead,
and if Congress counts those votes despite the Greeley precedent. See supra note 48 and ac-
companying text (describing-and questioning-the Greeley precedent); see also Amar, supra
note 85, at 222, 228-29, 229 n.20 (noting the Twentieth Amendment's failure to explicitly
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College votes between December 13 and December 19.158 On the other end,
there is no outside limit for a contingent election. Ideally, it would be con-
cluded before the presidential term starts on January 20, but the Twentieth
Amendment recognizes that a serious deadlock might mean that a choice is
not made until later, if at all. 5 9

Different options for replacing a dead candidate might make more or
less sense at different times in the process. The main question is urgency.
The earlier in the process that candidates die, the more time there is to re-
place them; this makes Option 3 more attractive in December than it is in
January. The later in the process a death occurs-after the contingent elec-
tion begins, and especially as inauguration day draws near-the more impor-
tant it is to avoid delay. Option 2's automaticity is thus particularly attractive
later in the game, as is Option l's lack of change. Option 3's potential for
delay, on the other hand, becomes increasingly problematic. The same is
true, even more so, for reconvening the Electoral College.

But Option 3's weakness here is not an unsolvable problem. Section 4
legislation that enacts Option 3 could easily provide a time limit for a party
and its electors to make their choice. (Eliminating the electors' participation
would speed things up too, but would be undesirable for other reasons.60)
Option 3 could also provide a backup provision for when the party and its
electors do not make a choice in time. For instance, the legislation could say
that once the contingent-election process has begun, the electors have no
more than 72 hours to designate a replacement for a dead candidate. For
contingent presidential elections, the legislation could mandate either Option
1 or Option 2 when a party and its electors do not make a choice in time. For
vice-presidential elections, it could mandate Option 1 when too much time
has passed. In the alternative, in either case, the legislation could be even
tougher and say that when a party and its electors fail to make a timely
substitution, they simply lose their spot in the election.

3. End of Life Issues

A thornier issue is posed by Section 4's lack of provision for candidates
who are somehow incapacitated-in a coma or a vegetative state, perhaps-

repudiate the Greeley precedent). Amar advocates legislation to formally reject the Greeley
precedent. Id. at 222.

It also might kick in only later, if Congress were to extend the Greeley precedent by refus-
ing to count votes cast for a candidate who died after the Electoral College cast its votes but
before Congress counted them. There is no reason for Congress to do that, though, given that
the votes would have been valid when cast.

... See supra note 92 and accompanying text.
' See U.S. CONsI. amend. XX, § 3 (providing for the House's failure to choose a presi-

dent by the beginning of the term); cf Tribe & Rollins, supra note 35, at 52 (discussing last-
minute resolution of the disputed Election of 1876).

6' See supra notes 136-38 and accompanying text.
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rather than dead. Because Section 4 only allows legislation in the case of a
death, these marginal cases raise difficult issues.

If a presidential candidate is incapacitated but not dead, and thus Sec-
tion 4 cannot apply to allow a replacement, then things would proceed in a
manner similar to Option 1. Incapacitated candidates would stay on the bal-
lot and, if they won, pass power to the vice-presidential winner. But as al-
ready discussed, Option 1 is problematic because the vice-presidential
winner might be from another party, and because it does not allow for as
vigorous a campaign by as viable a candidate. This would put parties in an
awkward position in which, if Option 2 or 3 were enacted, they would be
much better off if the candidate died. If there were end-of-life decisions to
be made, there would thus be a heightened incentive for the candidate's fam-
ily to "pull the plug," and to do so quickly. This is unfortunate and un-
seemly, but because Section 4 only applies to deaths, there is no way around
it when Options 2 or 3 apply instead of Option 1.

Incapacitated vice-presidential candidates pose a different problem that
does not resemble Option 1 as much. Once again, Section 4 would offer no
possibility of replacing a candidate who is incapacitated but still alive. But if
an incapacitated vice-presidential candidate were to win, he or she would be
the vice president-elect; there would not be a vacancy to be filled as with a
victorious-but-dead candidate under Option 1. From a crass political per-
spective, there would be a significant benefit from the candidate's death and
significant detriment associated with the candidate's survival into office.

For both presidential and vice-presidential candidates, there is also the
potential for disputes over whether a candidate actually is dead. If a candi-
date is missing but not all hope of rescue has been lost, or if a candidate is
arguably but not certainly brain dead, there could be a fight between sup-
porters who wish to replace the candidate with a more viable and promising
stand-in (these supporters, not coincidentally, would find themselves sud-
denly advocating more liberal definitions of "death") and opponents who
would want to keep the candidate on the ballot (these supporters, not coinci-
dentally, would find themselves suddenly sympathetic to very restrictive or
conservative definitions of "death"). It might be useful for Section 4 legisla-
tion to provide a process for answering these questions-perhaps by
designating a particular court that could issue a declaratory judgment when
such questions arose-to provide some clarity and certainty as swiftly as
possible. In the absence of any such provisions, though, it would certainly
make sense to require an official declaration of death by the applicable local
authorities.

4. Weak Party Structure

So far, this discussion has assumed that the election in question would
reflect the usual partisan structure: national political parties nominating a
ticket with a presidential candidate and a vice-presidential candidate. It
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would be imprudent, however, to assume that this would necessarily be the
case. This is especially so given that some of the more likely scenarios
spawning a contingent election would involve a breakdown of the usual
party dynamics.'

6
,

Though the Election of 1992 ended with a decisive Electoral College
majority for Bill Clinton, it appeared at times during the campaign that there
might be no outright winner because of the strong independent candidacy of
Ross Perot.1 62 As late as June, Perot led in the polls and it was easy to imag-
ine him throwing the election into the House if not winning outright. 163 After
running a campaign that could be charitably described as quirky, Perot fin-
ished with 19% of the popular vote (the most for a third-party candidate
since 1912) but no electoral votes.64

But what if Perot had won some electoral votes-enough to deprive
Clinton of an Electoral College majority and throw the election into the
House of Representatives-and had then died? With no Section 4 legislation
on the books, it is hard to say for sure what would have happened. Given
that there were hundreds of Democrats and Republicans in Congress and
zero professed Perot supporters, it is questionable whether anyone within
Congress would have wanted to push hard for Section 4 legislation that
would have kept Perot's ticket in the running. That said, the sizable chunk of
the electorate that had voted for this hypothetical Perot (along with any part
of the remainder who were deeply concerned about fair play) might have
pushed hard for some sort of accommodation.165

Even if Perot's supporters could have gotten legislation through, how-
ever, their options would have been constrained, because Perot had no for-
mal party organization. Option 3, therefore, would not have been feasible.

There was no party apparatus that could have convened to select a replace-
ment candidate because the party apparatus was basically Perot himself.166

This provides an additional reason to make sure that if Option 3 is used,
it is run through the dead candidate's electors. While the discussion of Op-
tion 3 assumed that the party would coordinate a choice and its members of

161 See supra note 10.
162 See, e.g., Martin Tolchin, And If Perot Produces a Deadlock? The House Will Decide,

N.Y. TIMES, May 10, 1992, at AI8; supra note 83 (discussing 1992 introduction of a House
resolution to convene an expert panel to consider procedures for a contingent election).

63 See, e.g., Poll Gives Perot a Clear Lead, N.Y. T[MES, June 11, 1992, at A18 (reporting

poll showing Perot at 39%, Bush at 31%, and Clinton at 25%).
16 See GUInE TO THE PRESIDENCY AND THE EXECUTIVE BRANCH 354-55 (Michael Nelson

ed., 5th ed. 2013) (describing Perot campaign); 1992 Presidential General Election Results,
DAVE LEu's ATLAS OF U.S. PRESIDENTIAL ELECTIONS, http://uselectionatlas.org/RESULTS/
national.php?year= 1992 [https://perma.cc/H4QF-UT2E].

165 Cf supra note 116 (discussing different possible bases for representatives' voting deci-
sions in a contingent presidential election).

166 See Thomas V. DiBacco, In Defense of Party Politics, ORLANDO SENTINEL, June 7,
1992, at GI (describing, and criticizing, Perot's lack of a formal party organization). Perot
formed the Reform Party in 1995 and ran as its nominee in 1996. See GuloE TO THE PRESI-
DENCY AND THE EXECUTIVE BRANCH, supra note 164, at 355.
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the Electoral College would follow along, 167 using the electors would allow
for substitutions even when there is no central party authority-assuming
that the electors could reach consensus quickly enough. In a similar vein,
making use of the electors also helps resolve situations in which a candidate
is running under the banner of multiple political parties. Rather than attempt
'to define the candidate's one true party, we could just advert to the
electors. 16s

Relatedly, the lack of a party structure makes the option of reconvening
the Electoral College somewhat more attractive. Recall the problem with a
revote that the dead candidate's electors might support another candidate, or
splinter and let a fourth-place finisher sneak into the mix. 169 That is a prob-
lem to the extent that the point of Section 4 is to prevent a dead candidate's
supporters from being disenfranchised in a contingent election. But to the
extent that dead candidate's movement is not cohesive enough to make a
clear choice, the fact that a revote might promote a candidate outside the
movement could actually be a good thing.

Option 2-substituting Perot's running mate, James Stockdale-would
still have been possible in 1992, but for similar reasons there would have
been no party apparatus to coordinate the electors' choice to replace Stock-
dale in the contingent vice-presidential election in the Senate if that were
necessary.

This, along with other examples of strong third-candidate presidential
runs that lacked formal party organization,70 shows that Section 4 legislation
should not assume that the dead candidate necessarily has a "party." This
does not take Option 3 off the table, but it underscores the importance of

167 See supra note 138 and accompanying text.
161 On a tangential note, a multiple-party run might cloud the question under Option 2 of

who a dead candidate's running mate is. In 1896, William Jennings Bryan ran with Arthur
Sewall (who won 149 electoral votes) on the Democratic ticket, but with Thomas Watson (who
won 27 electoral votes) on the People's Party or Populist ticket. See STEPHEN W. STATHIS,
LANDMARK LEGISLATION, 1774-2002, at 142 (2003). If a similar election were thrown into the
House and the Bryan-type candidate died, and if Option 2 were used, there would need to be a
way to define who the "running mate" was. The running mate who received the most electoral
votes from the dead candidate's electors (in 1896, Sewall) seems like the most obvious choice
(perhaps with a tiebreaker, if needed, based on the number of associated popular votes).

169 See supra Section III.C.4.
7'See GuIro Eo T-H' PRESIDENCY AND f-FIF EXECUivE BRANCH, supra note 164,

at 354-55 (noting deficiency of party organization surrounding independent presidential cam-
paigns in 1968, 1976, and 1980). One notable example is 1960, in which Harry Byrd received
fifteen electoral votes without having run for president. Fourteen of Byrd's votes came from
Democratic "unpledged electors": people who ran successfully for the office of elector in
Alabama and Mississippi without committing to vote for John F. Kennedy. Byrd's fifteenth
vote came from a faithless Oklahoma elector pledged to Richard Nixon. 1960 Presidential
General Election Results, DAVr LEIW's AiLAS OF U.S. PRESn)FNTIIAL EiECTIONS, http://uselec-
tionatlas.org/RESULTS/national.php?year=1960 [https://perma.cc/J4NH-4WZT]. The elec-
tion was close; a national shift in the popular vote of 0.53% toward Nixon would have cost
Kennedy his electoral-college majority, but with Byrd's fifteen votes Nixon would not have
had a majority either. If Byrd had died during the contingent election, there would have been
no appropriate party to nominate a replacement; although Byrd was a Democrat, the unpledged
electors' whole point was to buck the Democratic party line.
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having the electors make the formal choice of a substitute. The electors
would have to be able to make an appropriate and swift choice without any
central coordinating authority, so any Option 3 legislation should include a
backup rule for cases in which the electors cannot reach a timely consensus.

5. A Hybrid Approach

As several of the above "complications" have suggested, the best Sec-
tion 4 legislation might combine two or more of the three main options. For
instance, Option 1 might be useful as a last-resort backup plan for those
situations in which neither Option 2 nor 3 can be executed. Option 2 works
when there is a running mate, but a good law should provide for situations
when there is not one. Option 3 works best when the dead candidate repre-
sents a well-organized party, but that might not always be the case, and other
options can cover such a situation.

Swiftness and certainty would be among the most important character-
istics of an optimal contingent-election system. In a contingent-election sce-
nario, the nation would already be faced with a truncated transition period
for the new administration, with all the ill effects that entails.171 Compressing
the transition period by ten weeks (or more) is bad, but filling those ten
weeks with wrenching uncertainty would be damaging and potentially dan-
gerous for the country. A contingent election would present enough uncer-
tainty as it is. Adding a candidate death would be even more challenging,
and having an unclear replacement process would be still worse. The option
of having the Electoral College reconvene scores poorly on these criteria as
well.

Swiftness is easier to provide than certainty. Options 1 and 2 take no
time at all. Option 3 would take time, but Section 4 legislation using Option
3 could place an outer time limit on it and specify a backup rule when that
time limit is missed. Reconvening the Electoral College would take the long-
est of all.

Certainty is a trickier proposition, because it requires that the Section 4
law cover whatever circumstances have arisen. This requires some planning;
certainty would bring some level of complexity with it, but complexity
would be a price worth paying. It is impossible for Congress to think of
every possible wrinkle in advance, let alone to cram perfect solutions for all
of them into a single piece of legislation. Still, Congress should do the best
that it can and should not be afraid of cramming in solutions for at least
some of the problems that it considers likeliest to occur. 172

171 See generally Tevi Troy, Measuring the Drapes, NAT'L AFF., Spring 2013, at 86 (dis-

cussing problems with too-short presidential transitions, and recent reforms adopted to address
those problems).

172 Cf Joel K. Goldstein, Taking from the Twenty-Fifth Amendment: Lessons in Ensuring

Presidential Continuity, 79 FORDHAM L. REv. 959, 1003-05 (2010) (noting crucially helpful
decision of Twenty-Fifth Amendment's proponents not to try to provide for every eventuality).
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F. Proposed Legislation

Taking into account all of the considerations discussed above, this Sec-
tion proposes specific language for a Section 4 law. It does not contain the
legislative language associated with codification, but presumably the bill
would be codified in Title 3, Chapter 1 of the U.S. Code.'73

Section 2 of the bill chooses Option 2 as the first choice for contingent
presidential elections, with Option 3 and Option I as backstops when there is
no running mate. As discussed above, Option 2 takes the role of running
mate more seriously than Option 3 does, and it provides a much faster (in-
deed, instantaneous) and more certain result. It also avoids the problems that
reconvening the Electoral College would entail.17 4

For contingent vice-presidential elections, Section 3 of the bill chooses
Option 3, with Option I as a backstop, for the reasons discussed above.'75

Section 3 also gives electors a choice, when a running mate steps into the
contingent presidential election, of how to handle the running mate's candi-
dacy in the contingent vice-presidential election. If the electors choose, they
can replace such a vice-presidential candidate with a new one.

Under Section 4 of the bill, when electors have a choice, they would
have a 72-hour time limit to make it, though that clock would not start tick-
ing until 72 hours before Congress is scheduled to convene to count the
electoral votes. Section 4 also specifies that the electors' choice requires only
a majority and it provides for rapid transmission of their choices to the
Capitol.

Section 5 of the bill defines some terms. In doing so, it requires a legal
declaration of death before a candidate is considered "deceased." It also
eliminates absent electors from the denominator, and it clarifies what to do
when a candidate has multiple running mates.

A BILL

To provide for the case of a candidate's death in a contingent presiden-
tial or vice-presidential election.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,

SECTION 1. SHORT TITLE
This Act may be cited as the "Twentieth Amendment Section Four Im-

plementation Act".

173 See 3 U.S.C. §§ 1-21 (2012) (covering presidential elections and vacancies).
' See supra Sections 1I1.C.2-4.

175 See supra Section IlI.D.
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SEC. 2. REPLACEMENT OF A CONTINGENT PRESIDENTIAL
CANDIDATE

(a) In the case of the death of any of the persons from whom the House
of Representatives may choose in a contingent presidential election, the
House of Representatives shall consider the deceased candidate's running
mate to be the deceased candidate's replacement as an eligible candidate for
purposes of choosing a President.

(b) If the deceased candidate's running mate is also deceased, or if the
deceased candidate has no running mate, the House of Representatives shall
consider a candidate designated by the deceased candidate's electors to be
the deceased candidate's replacement as an eligible candidate for purposes of
choosing a President, provided that the designation has complied with Sec-
tion 4 of this Act.

(c) If a replacement candidate is not named as provided in Subsection
(a) or Subsection (b), the House of Representatives shall consider the de-
ceased candidate to be an eligible candidate in the contingent presidential
election. If the deceased candidate wins the contingent presidential election,
he or she shall be considered as a President-elect who has died.

SEC. 3. REPLACEMENT OF A CONTINGENT VICE-PRESI-
DENTIAL CANDIDATE

(a) In the case of the death of any of the persons from whom the Senate
may choose in a contingent vice-presidential election, the Senate shall con-
sider a candidate designated by the deceased candidate's electors to be the
candidate's replacement as an eligible candidate for purposes of choosing a
Vice President, provided that the designation has complied with Section 4 of
this Act.

(b) If a replacement candidate is not named as provided in Subsection
(a), the Senate shall treat the deceased candidate to be an eligible candidate
in the contingent vice-presidential election. If the deceased candidate wins
the contingent vice-presidential election, he or she shall be considered as a
Vice-President-elect who has died.

(c) In the case of the replacement of a deceased presidential candidate
by his or her running mate as provided in Section 2 of this Act, if the run-
ning mate is simultaneously a candidate in a contingent vice-presidential
election, the vice-presidential candidate's electors may choose to designate a
candidate to replace the running mate in the contingent vice-presidential
election. The Senate shall consider any candidate so designated to be the
running mate's replacement as an eligible candidate for purposes of choosing
a Vice President, provided that the designation has complied with Section 4
of this Act.
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SEC. 4. PROCESS FOR REPLACEMENT OF CANDIDATES BY
ELECTORS

(a) For a deceased candidate's electors to designate a replacement can-
didate in a contingent presidential election or contingent vice-presidential
election under this Act, the designation must-

(1) be made either within 72 hours after the deceased candidate's death,
or by the day and time prescribed by law for Congress to count the electoral
votes, whichever time is later; and

(2) represent the choice of at least a simple majority of the deceased
candidate's electors.

(b) The deceased candidate's electors shall register their individual
choices in the form "My choice to replace [deceased candidate] is [replace-
ment candidate]" and send them via electronic mail, facsimile, or United
States Postal Service, to the Clerk of the House of Representatives (for con-
tingent presidential elections) or Secretary of the Senate (for contingent
vice-presidential elections). For purposes of Subsection (a), an elector's des-
ignation will be considered to have been made at the time it is received by
the designated officer.

SEC. 5. DEFINITIONS
When used in this Act:
(a) The term "contingent presidential election" means the process in

the House of Representatives for choosing a President after the right of
choice has devolved upon the House of Representatives as provided in the
twelfth article of amendment to the Constitution of the United States.

(b) The term "contingent vice-presidential election" means the process
in the Senate for choosing a Vice President after the right of choice has
devolved upon the Senate as provided in the twelfth article of amendment to
the Constitution of the United States.

(c) The term "deceased candidate" means a person who:
(1) has received enough electoral votes to be a candidate in either a

contingent presidential election or contingent vice-presidential election; and
(2) has been declared dead by a legally qualified authority.
(d) The term "deceased candidate's elector" means a person who:
(1) cast an electoral vote for the deceased candidate in the current elec-

tion; and
(2) remains competent to communicate his or her choice of a replace-

ment candidate.
(e) (1) The term "running mate" means the person who receives votes

for the office of Vice President from the same electors as the candidate for
the office of President whose running mate he or she is.

(2) If a presidential candidate has more than one running mate under
this definition, then the one with the highest number of electoral votes from
the presidential candidate's electors shall be considered the presidential can-
didate's running mate.
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(3) If a presidential candidate has more than one running mate under
the definition in subsection (2), then the one who received the highest total
number of popular votes in the current election on the presidential candi-
date's ticket, in those states in which the presidential candidate received any
electoral votes, shall be considered the presidential candidate's running mate.

IV. EXPLAINING CONGRESS'S FECKLESSNESS

Throughout the preceding discussion, a question has lurked in the back-
ground: why has Congress never passed a Section 4 law, or even really
tried? This part of the Article will briefly address that question.

It is no secret that Congress is not known for passing proactive legisla-
tion in response to remote, potential problems, especially when there are no
powerful constituencies pushing for it, or elections to be won by passing
it.'76 Section 4's lack of legislation certainly represents a fine example of this
phenomenon. Without any sort of precipitating event to bring candidate
deaths and contingent elections to the forefront of American political con-
sciousness, Section 4 has never been able to rise to the top of the agenda
above countless other, more immediate issues.

The Twentieth Amendment passed Congress in March 1932, and was
ratified by the requisite number of states in January 1933.177 But Section 4
had emerged from a House comnittee several years earlier, in 1926; the
energy that generated it had dissipated by the time the amendment passed.
The House did not pass a version of the amendment until 1931, and while
the Senate passed a version of the amendment every session from 1923 to
1932, it was only in 1932, with final passage after a conference committee,
that it considered a version with anything like Section 4 in it.17

In 1926, moreover, there was more reason to think about contingent
elections than there was afterward. Senator Robert La Folette had run a rela-
tively strong third-party campaign against President Coolidge and Demo-
cratic nominee John W. Davis in 1924, winning 17% of the popular vote and
13 electoral votes.79 The election itself was not close; President Coolidge
was elected by a landslide, and would have won even if all of La Follette's

176 Cf Goldstein, supra note 172, at 998-1013 (exploring factors that led to the Twenty-

Fifth Amendment's successful passage through Congress); Tribe & Rollins, supra note 35, at
61 ("[E]xperience counsels caution in changing the Constitution's fundamental design, moved
by what are at worst hypothetical fears and contingent anxieties.").

171 See supra note 82 and accompanying text.
178 See supra Section II.C.
79 See 1924 Presidential General Election Results, DAVF Lpip's ATLAS OF U.S. PRzrSIDEN-

"TAL ELECTIONS, http://uselectionatlas.org/RESULTS/national.php?year= 1924 [https://perma
.cc/B9KT-D5ZE]; Hearings on H.J. Res. 65, supra note 70, at 1-2 (statement of William Tyler
Page, Clerk of the House of Reps.) (describing inspiration provided by the Election of 1924 for
addressing constitutional deficiencies in the contingent-election process).
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and Davis's votes had been combined under one candidate.80 But the fact
that a third-party candidate had attracted even that much support raised the
specter of a presidential election being thrown into the House in a way that
the Elections of 1928 and 1932 did not. In the few discussions of Section 4
in the legislative history, La Follette (who was ill in 1924 and died in June
1925) and his candidacy feature prominently.8' Similarly, the three-way
Election of 1912 was a more recent memory in 1926 than in 1932.182 By
1932, the two-party system was back in full swing.13 The prospect of a con-
tingent election, never prominent, had faded further away.

In addition, Section 4 was always a peripheral part of the Twentieth
Amendment, whose main focus is reflected in its popular name: the "Lame
Duck Amendment."' 84 As the amendment was debated, the lame-duck provi-
sions received the most attention by far.'85 When Section 4 came up for
actual discussion, the comments about it were generally favorable-some-
times very much so-but they were few and very far between.'86

When the amendment was finally ratified, it was in the midst of one of
the best arguments in American history for a lame-duck amendment. After
Franklin Roosevelt was elected President in November 1932, the long transi-
tion period was filled with panic and chaos before Roosevelt and the new

18o See 1924 Presidential General Election Data-National, DAVE LEIP'S ATLAS OF U.S.
PRESIDENTrAL ELECTIONS, http://uselectionatlas.org/RESULTS/data.php?year= 1924&datatype
=national&def= [https://perma.cc/AAR3-SG8X].

.8. See supra note 105 and accompanying text.
182 See supra note 52 and accompanying text.
183 There were no significant third-party candidacies in 1928 or 1932. They occurred only

sporadically after that, in 1948 (when Strom Thurmond won 39 electoral votes in the South),
1968 (when George Wallace won 46 electoral votes in the South), and 1992 and 1996 (when
Ross Perot won 19% and 8% of the popular vote, respectively). See 1948 Presidential General
Election Results, DAVE LEIP'S ATLAS OF U.S. PRESIDENTIAL Ei ECTIONS, http://uselectionatlas
.org/RESULTS/national.php?year= 1948 [https://perma.cc/S5QA-LMEV]; 1968 Presidential
General Election Results, DAVF LEIPS ATLAS OF U.S. PRESIDENTIAL ELECTONS, http://uselec-
tionatlas.org/RESULTS/national.php?year= 1968 [https://perma.cc/532W-WG94]; 1992 Pres-
idential General Election Results, supra note 164; 1996 Presidential General Election Results,
DAVE LEr"S ATLAS OF U.S. PRESIDENTIAL ELECIONS, http://uselectionatlas.org/RESULTS/
national.php?year=1996 [https://perma.cc/XRE8-DG63]. In 1960, non-candidate Harry Byrd
won fifteen electoral votes. See 1960 Presidential General Election Results, supra note 170.

184 See, e.g., JOHN R. VILE, A COMPANION -1O THE UNITED STATES CONSTITUTION AND ITS
AMENDMENTS 213 (2015); AKHIL REED AMAR, AMERICA'S CONSTITUTION: A BIOGRAPHY
428-30 (2005).

115 This is a characterization of the content of the thorough legislative history compiled by
ProQuest Legislative Insight.

86 See, e.g., 69 CONG. REC. 4418 (statement of Rep. Vinson) (noting lack of opposition to
Section 4); id. at 4206 (statement of Rep. Lozier) (referring to Section 4 as "exceedingly
wholesome"). Several statements even suggested, perhaps hyperbolically, that the non-lame-
duck portions of the amendment were more valuable than the lame-duck portions. See, e.g., 74
CONG. REC. 5887 (1931) (statement of Rep. Lozier); id. at 4370 (statement of Rep. Chind-
blom); id. at 4220 (statement of Rep. Mapes). For examples of the more typical statements
about the amendment that accord Section 4 its usual low priority, see 75 CONG. REC. 5085
(statement of Sen. Norris); id. at 3880-81 (1932) (statement of Rep. Gibson).
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Section 4 of the Twentieth Amendment

Congress came to power in March 1933. 87 Had the amendment been ratified
a year earlier, the wait would have been only until January, and Roosevelt
would not have needed to call a special session of Congress. It is perhaps no
coincidence that most of the states that ratified the Twentieth Amendment
did so between Roosevelt's election and his inauguration.18s

To the extent that the amendment excited the popular imagination and
its political representation in Congress, it was in favor of the notion of
swifter, more responsive government. With the New Deal Congress produc-
ing a flurry of legislation to deal with the Great Depression, contingent-
election arcana could not have been much further out of mind.189 The Great
Depression continued its hold on the national agenda for many years, and
then was replaced by the similarly absorbing World War II and Cold War.
The energy that motivated the House committee to write Section 4 in 1926
faded still further into the background, never to be recaptured.

Significantly, this failure influenced Congress the next time it turned to
consider a proactive constitutional amendment concerning the presidency.
When the Twenty-Fifth Amendment's presidential disability provisions were
being debated, there were multiple theories of the best way to proceed. Some
people proposed that, rather than try to agree on a specific procedure, the
amendment should just empower Congress to pass legislation to do so. The
amendment's sponsor, Birch Bayh, rejected this idea, noting that the Twenti-
eth Amendment had tried such an approach, and no legislation had ever
passed. Better, he said, to write in specifics rather than put the task off to
some later time, by which point "interest may have waned."'190

Another characteristic of Section 4 legislation cuts both ways. Because
Section 4 legislation offers no payoff for any particular political players or
interest groups, there is necessarily a shortage of legislative leaders moti-

' See Kyvig, supra note 55, at 368 (noting juxtaposition of ratification and awful 1933
lame-duck period).

188 See id. at 367 (describing timing of states' ratification). Seventeen states ratified the

amendment before the Election of 1932. The remaining nineteen needed for ratification did so
between the election and the inauguration (along with ten more states that ratified the amend-
ment after that, for good measure). Two more ratified the amendment after Roosevelt's inaugu-
ration. To be sure, it surely also mattered that many state legislatures did not convene until
early January, and thus between the election and presidential inauguration.

Interestingly, President-elect Roosevelt was nearly assassinated during that period; Section
3 of the Twentieth Amendment, ratified just twenty-three days earlier, would have provided for
the smooth elevation of Vice President-elect John Nance Garner, and would not have required
any legislative action to do so.

189 Indeed, there were those who objected to passing the Twentieth Amendment at all
given the pressing matter of the Great Depression. As one intemperate (if colorful) representa-
tive put it: "Why, the Congress of the United States, with 8,000,000 of our citizens unem-
ployed and hungry, should devote two whole days-and maybe more-of its time to
considering this particular constitutional amendment is beyond my conception .... We should
not waste our valuable time with a measure such as this-conceived by crackaloos, propagated
by crackpots, and supported by thoughtless demagogues." 75 CONG. Rrc. 3827 (1932) (state-
ment of Rep. O'Connor).

"9 111 CONG. Roc. 3271 (1965) (statement of Sen. Bayh).
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vated to pick up the Section 4 banner and run with it. But if and when some
precipitating event piques enough interest in Section 4 to spur the introduc-
tion of legislation, the fact that it would not face any particular partisan
opposition, or disturb any interbranch sensitivities-no one would have any
particular axe to grind against it, in other words-would help proposals
move through the legislative process more easily.

A final characteristic of Section 4 would make legislation more difficult
to pass, and consequently less likely to be introduced in the first place. As
Part II of this Article should have demonstrated, there is no single obvious,
universally appealing design for Section 4 legislation. Indeed, if there were,
it would make more sense for Congress to conserve its energy and wait to
pass such easy legislation only if and when a candidate in a contingent elec-
tion died. All other things being equal, the more competing legislative solu-
tions there are to a problem, the harder it will be to build consensus. The
harder it will be to build consensus, the less incentive Congress has to ex-
pend its limited resources on the exercise.

V. CONCLUSION

It would be nafve simply to recommend that, because it would be sen-
sible to debate and pass Section 4 legislation before it is needed, Congress
should do so promptly. Perhaps there will come a day, though, when the
country's attention is drawn to contingent elections or candidate deaths-
ideally because of a near miss rather than an actual disaster like the one that
opened this Article. Alternatively, in the midst of an election season in
which deadlock and contingent elections look like a real possibility, but
before the results are set in November, Congress could finally notice the
problem here. It might then be moved to protect the Republic from the awful
consequences that would be wrought by a candidate's death-let alone by a
candidate's assassination.

If the nation's interest is piqued in any of these ways, Congress might
respond with a sensible piece of Section 4 legislation, hopefully guided by
the arguments presented here. Lightning struck in 1926 when Section 4 was
conceived; maybe it will strike again.
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INTRODUCTION

When Joseph R. Biden and Donald J. Trump took the stage at the first 2020
presidential debate, they were the oldest major party candidates for the
presidency evert-and one may have been contagious with a virus that is
notoriously lethal for the elderly.2 Only days after the debate, Trump was
diagnosed with COVID-19.3 His case was so severe that officials believed
he would need a ventilator,4 and Trump feared that he would die.5 Despite
being near Trump for ninety minutes, Biden subsequently tested negative for
the virus.6 Trump survived after receiving a cocktail of experimental
medications used to treat severe cases of the virus.7

Three months later, on January 6, 2021, the U.S. Congress was poised to
certify Biden's victory, and his vice presidential running mate, Senator
Kamala D. Harris, was scheduled to participate.8 The proceedings were
disrupted by a violent mob targeting members of Congress. Some attackers
said they aimed to assassinate Vice President Michael R. Pence.9 Harris's
arrival to the U.S. Capitol had been delayed just long enough for her to avoid

1. Paige Winfield Cunningham, The Health 202: President Trump and Joe Biden Are
the Oldest Nominees for President, Ever, WASH. POST (Aug. 17, 2020, 8:02 AM),
https://www.washingtonpost.com/politics/2020/08/17/health-202-president-trump-joe-biden-
are-oldest-nominees-president-ever/ [https://perma.cc/WDP2-TZ98].

2. See Jamie Ducharme, The Presidential Debate Was the Kind of COVID-19 Risk
Experts Have Been Warning Us About, TIME (Oct. 2, 2020, 12:46 PM),
https://time.com/5895518/trump-coronavirus-covid-debate/ [https://perma.cc/ZE4P-WSPN];
Older Adults, CTRS. FOR DISEASE CONTROL AND PREVENTION (Dec. 13, 2020),
https://web.archive.org/web/20201213203 949/https://www.cdc.gov/coronavirus/2019-
ncov/need-extra-precautions/older-adults.html.

3. Ducharme, supra note 2.
4. Noah Weiland et al., Trump Was Sicker than Acknowledged with Covid-19, N.Y.

TIMES (Feb. 11, 2021, 3:50 PM), https://www.nytimes.com/2021/02/11/us/politics/trump-
coronavinms.html [https://perma.cc/3MFX-38KC].

5. Olivia Nuzzi, The Entire Presidency Is a Superspreading Event, N.Y. MAG.
(Oct. 9, 2020), https://nymag.com/intelligencer/2020/10/donald-trump-covid-19-white-
house.html [https://perma.cc/2JX7-6ZZ3].

6. Annie Linskey, Biden Tests Negative for Coronavirus, Campaign Says, WASH. POST
(Oct. 4, 2020, 7:48 PM), https://www.washingtonpost.com/politics/biden-tests-negative-for-
coronavirus-campaign-says/2020/10/04/72e65358-0653-1leb-9be6-cf25fb429fla_story.html
[https://perma.cc/UG3B-5UTM].

7. Weiland et al., supra note 4.
8. Chelsea Janes, For Friends and Allies of Kamala D. Harris, Deadly Capitol Attacks

Prompt Fresh Fears, WASH. POST (Jan. 14, 2021, 6:00 AM),
https://www.washingtonpost.com/politics/harris-fears-safety/2021/01/13/bbd3d3l a-54ff-
lleb-a817-e5e7f8a406d6_story.html [https://perma.cc/G3X6-N8PR].

9. Ashley Parker et al., How the Rioters Who Stormed the Capitol Came Dangerously
Close to Pence, WASH. POST (Jan. 15, 2021, 9:56 AM),
https ://www.washingtonpost.com/politics/pence-rioters-capitol-attack/2021/01/15/ab62e434-
567c-1leb-a08b-fl381ef3d207_story.html [https://perma.cc/QS8J-V8YJ] ("[R]ioters began
chanting, 'Hang Mike Pence!"').
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being present for the insurrection.10 Following the siege, authorities took
extraordinary precautions to protect Biden and Harris on Inauguration Day.11

The 2020 presidential election involved several significant threats to the
health and safety of the candidates. But dangers to presidential candidates
and presidents-elect have been present before. After winning the 1860
presidential election, Abraham Lincoln dodged an alleged assassination plot
by wearing a disguise to sneak into Washington, D.C., for his inauguration.12

A decade later, presidential candidate Horace Greeley died shortly after the
election, creating a dilemma over how the electoral votes he had won in his
losing bid should be cast and counted.13 In 1912, Vice President James
Sherman, who had been nominated for reelection, died less than a week
before his ticket lost the election.14

Less than three weeks before Franklin D. Roosevelt's first inauguration in
1933, a gunman fired on him but instead hit five other people in Roosevelt's
car, including the mayor of Chicago.15  In the lead-up to President
Roosevelt's successful reelection in 1944, he suffered from ailments that
would cause his death less than three months into his new term.16 During the
1956 campaign, President Dwight D. Eisenhower, who had suffered a heart
attack in 1955, obscured his health issues and then had a stroke in the year
following his reelection.17 Eisenhower's successor, John F. Kennedy, who
also concealed serious ailments while campaigning,18 faced an assassination
attempt before taking office. 19 Kennedy's brother, Robert F. Kennedy, was
a leading candidate for the Democratic presidential nomination in 1968 when

10. Janes, supra note 8.
11. Carol D. Leonnig et al., Secret Service Launches Massive Security Operation to

Protect Biden Inauguration, WASH. POST (Jan. 12, 2021, 9:54 PM),
https ://www.washingtonpost.com/national/biden-inauguration-security-
dc/2021/01/12/bla9781a-54e9-1leb-89bc-7f51ceb6bd57_story.html [https://perma.cc/PH58-
FZ8M].

12. Joe Heim, The Attempted Assassination of Abraham Lincoln, WASH. POST (June 5,
2020, 8:00 AM), https://www.washingtonpost.com/outlook/the-attempted-assassination-of-
abraham-lincoln/2020/06/04/e05eeed8-8e3d-Ilea-aObc-4e9ad4866d21_story.html
[https://perma.cc/DF7N-BPXS].

13. See Fordham Univ. Sch. of Law's Clinic on Presidential Succession, Report, Ensuring
the Stability of Presidential Succession in the Modern Era, 81 FORDHAM L. REv. 1, 56 n.246
(2012) [hereinafter First Succession Clinic].

14. JOHN D. FEERICK, FROM FAILING HANDS: THE STORY OF PRESIDENTIAL SUCCESSION
161 (1965).

15. Ronald G. Shafer, The Scariest Moment of a Presidential Transition: Six Gunshots
Fired at FDR, WASH. POST (Nov. 13, 2020, 7:00 AM),
https ://www.washingtonpost.com/history/2020/11/13/fdr-assassination-attempt-transition-
president-elect/ [https://perma.cc/5N9N-MRUC].

16. Second Fordham Univ. Sch. of Law Clinic on Presidential Succession, Report, Fifty
Years After the Twenty-Fifth Amendment: Recommendations for Improving the Presidential
Succession System, 86 FORDHAM L. REv. 917, 989-90 (2017) [hereinafter Second Succession
Clinic].

17. Id.
18. Id. at 990.
19. Dan Lewis, The Kennedy Assassin Who Failed, SMITHSONIAN MAG. (Dec. 6, 2012),

https://www.smithsonianmag.com/history/the-kennedy-assassin-who-failed-153519612/
[https://perma.cc/8LHS-JVL7].
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he was assassinated.20 Four years later, as George Wallace campaigned for
the 1972 Democratic nomination, he was shot and left permanently paralyzed
below the waist.2 1

Thomas Eagleton was the 1972 Democratic nominee for the vice
presidency for only eighteen days until he stepped aside amid concerns about
his past mental health struggles.22 In the final weeks of the 1980 presidential
campaign, the man, who a year later shot President Ronald Reagan, came
within feet of President Jimmy Carter at a campaign event.23 Weeks after
President Bill Clinton won reelection in 1996, before the Electoral College
had cast its votes, a last-minute motorcade detour during a foreign trip
avoided a bridge rigged with explosives.24 In November 2000, not long
before he was declared vice president-elect, Dick Cheney had his fourth heart
attack.25

Despite previous candidate vacancies and near misses, the procedures for
how to address many of these contingencies have shortcomings. Some
scenarios are left unaddressed. The policies for other situations might be
difficult to use or could result in undemocratic outcomes. This Article
discusses possible reforms for addressing disability or death of presidential
candidates from the time they are nominated at their political parties'
conventions to when they are sworn into office on Inauguration Day.

Part I addresses the time period from the political conventions to Election
Day. The political parties should consider changing their rules to make the
vice-presidential nominee the designated successor to the presidential
nomination but give the national committees the power to override the vice
presidential candidate's automatic succession. Additionally, the parties
should create processes for candidate inabilities and "dual vacancies" of the
presidential and vice presidential nominations. This part also discusses the
possibility of delaying an election due to death or inability, as well as policies
for encouraging candidates to be transparent about their health.

Part II addresses the period from Election Day to the date when the
Electoral College meets. If a candidate death or inability occurs in this
period, electors who are not bound by state laws to vote for the deceased or
disabled candidate could cast their ballots for replacement candidates. But
the prospect of electors and the political parties selecting replacement
candidates raises democratic legitimacy concerns because the Electoral

20. Second Succession Clinic, supra note 16, at 1010.
21. Alabama Governor George Wallace Shot, HiST. (Feb. 9, 2010),

https ://www.history.com/this-day-in-history/governor-george-wallace-shot
[https://perma.cc/3TAA-UNK7].

22. Second Succession Clinic, supra note 16, at 991.
23. Id. at 1010.
24. L.A. Times Staff, U.S. Presidential Assassination and Attempts, L.A. TiMEs (Jan. 22,

2012, 8:49 AM), https://timelines.latimes.com/us-presidential-assassinations-and-attempts/
[https://perma.cc/7F25-TSX5].

25. See Peter Baker & Julie Bosman, In New Book, Cheney Recalls 5 Heart Attacks and
His Brush with Death, N.Y. TIMEs (Oct. 16, 2013), https://www.nytimes.com/2013/
10/17/us/politics/in-new-book-cheney-recalls-5-heart-attacks-and-his-brush-with-death.html
[https://perma.cc/68UP-NW3H].
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College has evolved to have a purely mechanical function. State laws
requiring electors to vote for dead or disabled candidates would reflect the
principles of the electoral system, but such laws might face objections on
legal and policy grounds.

The final part addresses the period after the Electoral College votes, which
extends through Congress's counting of the electoral votes to Inauguration
Day. The Twentieth Amendment covers death and inability during this
period, but procedures for declaring inabilities are needed. Other concerns
are raised by certain succession scenarios. If the president-elect and vice
president-elect both died or became unable to perform presidential duties, the
speaker of the House would act as president starting on Inauguration Day.
This could result in the party that lost the presidential election taking control
of the White House. Congress should eliminate this possibility by
designating legislative leaders of the president-elect's party as the successors.
This part also considers how Congress might use its authority under Section
4 of the Twentieth Amendment to provide for the death of candidates in
contingent elections, which involve Congress choosing the winner of the
presidential or vice presidential race when no candidate receives a majority
of electoral votes. Finally, this part discusses the presidential succession
vulnerability that exists during the Inauguration Day ceremony on
January 20.

I. DEATH OR INABILITY BEFORE ELECTION DAY

The political parties' rules authorize their national committees to fill
vacancies on the parties' national tickets that occur after the national
conventions. The charter and bylaws of the Democratic Party call for the
more than 200 members26 of the national committee to "fill[] vacancies in
the nominations for the office of President and Vice President" by majority
vote at a special meeting called by the party chairperson.27 The Procedural
Rules of the 2020 Democratic National Convention elaborate by stating that
vacancies might occur as the result of "death, resignation or disability of a
nominee."28 Additionally, the convention rules require the party chairperson
to "confer with the Democratic leadership of the United States Congress and
the Democratic Governors Association and [] report to the Democratic
National Committee."29

26. About the Democratic Party, DEMOCRATIC NAT'L COMM., https://democrats.org/who-
we-are/about-the-democratic-party/ [https://perma.cc/LE4R-G2J6] (last visited Sept. 17,
2021).

27. See BYLAWS OF THE DEMOCRATIC PARTY OF THE UNITED STATES art. II, §§ 7(c), 8(d),
https://democrats.org/wp-content/uploads/2018/09/DNC_Charter Bylaws_3.12.181.pdf
[https://perma.cc/Q7V7-TMHR]; CHARTER OF THE DEMOCRATIC PARTY OF THE UNITED

STATES art. III, § 1(c), https://democrats.org/wp-content/uploads/2018/09/
DNCCharter _Bylaws_3.12.181.pdf [https://perma.cc/Q7V7-TMHR].

28. PROCEDURAL RULES OF THE 2020 DEMOCRATIC CONVENTION r. F,
https ://www.demconvention.com/wp-content/uploads/2020/08/FINAL-Permanent-
Convention-Rules-of-Procedure-7.30.20.pdf [https://perma.cc/U2QS-4SUW].

29. Id.

5 87

281



FORDHAMLAW REVIEW

The Rules of the Republican Party provide the 168-member30 national
committee with the power to fill vacancies that "may occur by reason of
death, declination, or otherwise" of the presidential or vice presidential
candidate.31 The members of the national committee would vote as part of
their state delegations to the Republican Convention, with each delegation
receiving the same number of votes that they received at the convention.32 A
replacement candidate would need to receive majority support.33 The Rules
of the Republican Party provide the alternative of reconvening the national
convention to fill any vacancies.34

A. Death of the Presidential Nominee

The parties should consider changing their rules for the death of a
presidential nominee to make the vice presidential nominee the designated
successor to the presidential nomination.35 But, to provide flexibility, the
rules should allow a majority of the national committee to override the vice
presidential candidate's succession. After succeeding to the presidential
nomination, the new nominee should select a vice presidential nominee with
approval from a majority of the national committee.36

The U.S. Constitution makes the vice president the first designated
successor to the presidency37 because it helps ensure that there is always
someone to discharge the office's powers and duties.38 Of course, the need
for a replacement presidential nominee is less urgent. Unlike presidents,
nominees do not need to be constantly on call to respond to crises. Yet, a
delay in appointing a new presidential nominee could still be detrimental,
especially if Election Day is close.

Under the two major parties' current rules, a prolonged process for
selecting a replacement is possible. The parties' national committees, which
are empowered to select a replacement nominee, consist of over 150
members from across the country.39 It is easy to imagine that the committees
would struggle to arrive at a consensus. Recent primary cycles have featured

30. Alex Isenstadt, RNC Invites 2024 Hopefuls to January Meeting in Show of Neutrality
Toward Trump, POLITICO (Dec. 2, 2020, 6:09 PM), https://www.politico.com/news/2020/
12/02/rnc-2024-hopefuls-trump-442302 [https://perma.cc/3V5E-B8TT].

31. THE RULES OF THE REPUBLICAN PARTY r. 9(a) (2018), https://prod-cdn-
static.gop.com/media/documents/2016-Republican-Rules-
Reformatted2018_1533138132.pdf [https://perma.cc/M2LL-FZ56].

32. See id. r. 9(b).
33. Id. r. 9(d).
34. Id. r. 9(a).
35. See FEERICK, supra note 14, at 273 ("[T]he people would likely insist that the

vice-presidential nominee be chosen to fill the vacancy.").
36. Party rules, as opposed to laws, are preferable for candidate death and inability

procedures. Although a law applying to all parties might promote clarity and uniformity, it
would almost certainly be an infringement on the parties' First Amendment associational
rights. See New York State Bd. of Elections v. Torres, 552 U.S. 196, 202-03 (2008) ("A
political party has a First Amendment right ... to choose a candidate-selection process.").

37. See U.S. CONST. art. II, § 1, cl. 6; id. amend. XXV, § 1; see also id. amend. XX, § 3.
38. See AKHIL REED AMAR, AMERICA'S CONSTITUTION: ABIOGRAPHY 132 (2005).
39. See About the Democratic Party, supra note 26; Isenstadt, supra note 30.
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rivalries between various wings of the parties.40 These tensions could
reemerge in the process of selecting a replacement. Although there would be
a political imperative to quickly and decisively coalesce around a
replacement,4 1 forging agreement among over 150 people on such a
consequential decision still presents a major challenge, especially when the
parties appear to lack a detailed process for doing so.

A failure to quickly select a replacement nominee could damage the
party's chances for winning the presidency. It could also harm the country's
democracy. The two-party system counts on both parties presenting voters
with a choice between two credible nominees about whom the voters have
enough time to learn. By the time presidential candidates have received their
parties' nominations at the conventions, they have been campaigning for at
least a year and have been the focal points of their parties' nationally
televised conventions. It would be essential for replacement nominees to use
all of the remaining time until the election to introduce themselves to the
public. A significant delay would deprive voters of the opportunity to cast
informed votes and could even cause confusion at the polls. If a replacement
was not named in time to update ballots, or at least to sufficiently educate the
public, some voters may not even know for whom they were voting.

A replacement candidate chosen by party leadership might lack legitimacy
due to the absence of a popular mandate. The original presidential nominee
would have received the support of millions of voters during the primaries,
while the replacement candidate may have received no support from primary
voters. For much of the country's history, political party leaders selected
their parties' presidential nominees.42 But over the past half-century, the
principle that primary voters should select presidential nominees has become
firmly entrenched.43 The democratic legitimacy held by the presidential
nominee would best be replicated by the vice presidential nominee's
succession to the nomination. Even though the vice presidential nominee
might not have run in the primaries, the presidential nominee would have
selected the vice presidential nominee-another norm that has emerged

40. See, e.g., Jonathan Martin, A Major Fear for Democrats: Will the Party Come
Together by November?, N.Y. TIEs (Jan. 24, 2020), https://www.nytimes.com/2020/01/24/
us/politics/democratic-party-unity-primary.html [https://perma.cc/94JJ-GF9K].

41. The process did move quickly the only time that a party replaced a candidate before
an election. See Second Succession Clinic, supra note 16, at 1008-09. After Thomas Eagleton
stepped down from the vice presidential nomination in 1972, the Democratic National
Committee swiftly, and nearly unanimously, approved the replacement, who the presidential
candidate had selected. See James M. Naughton, Shriver Is Named for Second Place by the
Democrats, N.Y. TIEs (Aug. 9, 1972), https://www.nytimes.com/1972/08/09/archives/
shriver-is-named-for-second-place-by-the-democrats-national.html [https://perma.cc/9MJG-
MNAG]. But the process probably would not be nearly as simple for filling a vacancy at the
top of the ticket.

42. Elaine C. Kamarck, Returning Peer Review to the American Presidential Nomination
Process, 93 N.Y.U. L. REv. 709, 711-12 (2018).

43. See id. at 712-14; Adam Levy, DNC Changes Superdelegate Rules in Presidential
Nomination Process, CNN (Aug. 25, 2018, 7:33 PM), https://www.cnn.com/2018/08/25/
politics/democrats-superdelegates-voting-changes/index.html [https://perma.cc/6N5N-
7WQ7].
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within the last century.44 Therefore, the vice presidential nominee would
probably have many of the same policy positions that won the presidential
nominee the support of primary voters.

The vice presidential nominee is preferable to other possible designated
successors, including the candidate who finished second in the party's
presidential primary. Given the importance of the primary process, some
might argue that it is critical to select a replacement nominee who had
received support from primary voters. But even after a close primary race, it
is possible that the runner up would have vastly different policy views from
the deceased presidential nominee-views that may have led primary voters
to vote against the runner-up.45 Additionally, the runner-up would probably
want to choose a new vice presidential candidate, which would eliminate any
continuity in the party's ticket. Making the vice presidential candidate the
designated successor would also provide another incentive for presidential
candidates to choose vice presidential candidates who are capable of serving
as president-a critical qualification that has sometimes been undervalued.46

Admittedly, the vice presidential candidate might not always be the ideal
successor to the presidential nomination.47 Political considerations, such as
"ticket balancing," may have been a primary consideration in the vice
presidential candidate's selection, and the candidate's suitability for the
presidency may not have received enough attention.48 It is also possible that
a party might be skeptical of the vice presidential candidate's chances of
winning at the top of the ticket. Accordingly, a majority of the national
committee should be able to override the vice presidential candidate's
succession. To select an alternate presidential nominee, the party might
employ the special committee process that is discussed below for situations
in which both the presidential and vice presidential candidates die.49

Allowing the replacement presidential nominee to select a new vice
presidential nominee, with approval from the national committee, would
recognize the importance of the working relationship between the president
and vice president.50 Presidential nominees often search for vice presidential

44. See JOEL K. GOLDSTEIN, THE WHITE HOUSE VICE PRESIDENCY: THE PATH TO
SIGNIFICANCE FROM MONDALE TO BIDEN 173-74 (2016).

45. Second Succession Clinic, supra note 16, at 1015.
46. See, e.g., id. at 1014 (noting that 2008 Republican presidential nominee John McCain

selected Sarah Palin as his running mate "without probing the depth of her knowledge on
domestic and foreign policy").

47. Fordham Law School's Second Presidential Succession Clinic recommended that the
vice presidential candidate only be the designated successor in the final weeks of the
campaign. Before then, a "[v]acancy committee" would suggest potential replacements to the
national committee. See id. at 1016-17.

48. See id. at 1014-15.
49. See infra Part I.B.
50. It is essential for parties to have both presidential and vice presidential candidates

because some states count votes by "ticket[s]" instead of by presidential candidate. Akhil Reed
Amar, Presidents, Vice Presidents, and Death: Closing the Constitution's Succession Gap,
48 ARK. L. REv. 215, 220 (1995).
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nominees who complement their governing and managerial styles.51 That is
because the vice president has become an integral figure in most
administrations, in some cases serving as the top advisor to the president and
taking responsibility for critical initiatives.52 Recognizing the importance of
the relationship between the president and vice president, the Twenty-Fifth
Amendment gave the president the discretion to nominate a replacement vice
president when there is a vacancy.53 In fact, the Twenty-Fifth Amendment's
framers cited the modern practice of the political parties allowing presidential
nominees to choose the vice presidential nominee.54

B. Death of the Presidential and Vice Presidential Nominees

For a scenario where both the presidential and vice presidential nominees
have died, the parties should consider a rule allowing a special committee to
suggest a replacement presidential nominee to the national committee, which
would need to approve the recommended candidate by majority vote.55 If
the national committee did not give its approval, the special committee could
suggest another candidate or the national committee could take it upon itself
to select a new nominee. The special committee might consist of
representatives of: (1) the party, such as the chairperson; (2) the party's
governors and congressional leadership, such as speaker of the House, House
minority leader, and Senate majority or minority leader; and (3) the deceased
candidates' campaign. Once the party selects a new presidential nominee,
the nominee should choose a running mate with approval from a majority of
the national committee.

The parties' current rules do not explicitly cover a dual vacancy of the
presidential and vice presidential nominations, but the procedures for
individual vacancies would likely still work. Those procedures would call
for the respective national committees to fill both vacancies,56 with the
Republican Party's rules providing the alternative of reconvening the
national convention.57

51. See BIPARTISAN POL'Y CTR. WORKING GRP. ON VICE PRESIDENTIAL SELECTION,
SELECTING A VICE PRESIDENT: ADVICE FOR PRESIDENTIAL CANDIDATES 4 (2016).

52. See GOLDSTEIN, supra note 44, at 4.
53. U.S. CONST. amend. XXV, § 2; Joel K. Goldstein, Taking from the Twenty-Fifth

Amendment: Lessons in Ensuring Presidential Continuity, 79 FORDHAM L. REV. 959, 982-83
(2010).

54. Goldstein, supra note 53, at 984.
55. This idea draws on the Second Succession Clinic's proposal for the parties to create a

"[v]acancy committee" to suggest potential replacements to the national committee. See
Second Succession Clinic, supra note 16, at 1016-17. The parties should consider defining
the membership of a special committee in advance of when it is needed.

56. CHARTER OF THE DEMOCRATIC PARTY OF THE UNITED STATES art. 111, § 1(c),
https://democrats.org/wp-content/uploads/2018/09/DNC_Charter Bylaws_3.12.181.pdf
[https://perma.cc/Q7V7-TMHR].

57. THE RULES OF THE REPUBLICAN PARTY r. 9(a) (2018), https://prod-cdn-
static.gop.com/media/documents/2016-Republican-Rules-
Reformatted2018_1533138132.pdf [https://perma.cc/M2LL-FZ56].
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A scenario where the national committee needed to select replacements for
both spots on the party's ticket at the same time could be even more unwieldy
and time consuming under the current rules than filling a sole vacancy. A
special committee with far fewer members than the national committee might
streamline the process. There might still be disagreement among the special
committee, but its smaller size would probably facilitate meaningful dialogue
and deliberation.

Including at least some of the party's governors and congressional leaders
on the committee would add democratic accountability because those
officials are elected. Consultation with governors and congressional leaders
on filling vacancies is already called for by the party's Procedural Rules of
the 2020 Democratic National Convention.58 The officials from the deceased
candidate's campaign would help ensure that their candidate's vision, which
primary voters endorsed, would be reflected in the choice of a replacement.

C. Inability of the Presidential Nominee

The political parties should consider authorizing the vice presidential
nominee and the special committee described above to declare presidential
nominees unable. An inability declaration should require a two-thirds vote
from the special committee and approval from the vice presidential nominee.
The presidential nominee should be allowed to appeal an inability
determination to the national committee, which would then need to ratify the
inability determination by a two-thirds vote.59 If a presidential nominee were
removed for inability, the vice presidential nominee should become the
presidential nominee and pick a new running mate with majority approval
from the national committee. To avoid this process, candidates who
recognized that they were unable could simply resign.

Both parties' current rules envision candidate disability, but they do not
define "disability" or provide a way to determine its existence. The
Democratic Party's rules explicitly mention "disability," 6 0 while the
Republican Party's rules recognize that vacancies in the party's nominations
"may occur by reason of death, declination, or otherwise."6 1 The "otherwise"
language is best understood as encompassing a wide range of contingencies
that make a candidate unavailable, certainly including disability.62

58. PROCEDURAL RULES OF THE 2020 DEMOCRATIC CONVENTION r. F,
https ://www.demconvention.com/wp-content/uploads/2020/08/FINAL-Permanent-
Convention-Rules-of-Procedure-7.30.20.pdf [https://perma.cc/SYD6-HJED].

59. For an analysis of the merits of a lawsuit filed by a candidate to challenge removal
from the ticket, see Second Succession Clinic, supra note 16, at 1018-20.

60. PROCEDURAL RULES OF THE 2020 DEMOCRATIC CONVENTION r. F,
https://www.demconvention.com/wp-content/uploads/2020/08/FINAL-Permanent-
Convention-Rules-of-Procedure-7.30.20.pdf [https://perma.cc/SYD6-HJED].

61. THE RULES OF THE REPUBLICAN PARTY r. 9(a) (2018), https://prod-cdn-
static.gop.com/media/documents/2016-Republican-Rules-
Reformatted2018_1 5 3 3 1 3 8 1 3 2.pdf [https://perma.cc/M2LL-FZ56].

62. See Brian C. Kalt, The Rules for Displacing an Ailing Presidential Candidate,
LAWFARE (Oct. 4, 2020, 11:01 AM), https://www.lawfareblog.com/rules-displacing-ailing-
presidential-candidate [https://perma.cc/QA24-REDF].
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Before the Twenty-Fifth Amendment's ratification, the Constitution, like
the political parties' rules, lacked a definition for presidential inability or a
process for declaring it.63 The Twenty-Fifth Amendment's framers declined
to add a definition, preferring instead to create processes for determining
inability. 64 The amendment's Section 3 allows the president to voluntarily
declare himself disabled, while Section 4 lets the vice president and a
majority of the Cabinet or another body created by Congress declare the
president unable.65

Although different considerations exist in the pre-inaugural period, the
Twenty-Fifth Amendment's inability procedures provide some insights for
crafting candidate inability procedures. Additionally, use of an inability
process similar to one in the Constitution might encourage the public to view
the process as legitimate. The amendment's framers made the vice president
an indispensable participant in the Section 4 process partially because the
vice president would take over in the event of the president's removal from
the office's powers and duties.66 For the same reason, it would be sensible
to involve the vice presidential nominee in an inability determination, if the
parties made the vice presidential nominee the automatic successor to the
presidential nomination, as this Article suggests the parties consider.

Empowering the person in the second spot to take part in a process that
could move that person to the top of the ticket might appear to create a
conflict of interest. But the political repercussions would probably be severe
for taking part in a removal that the public deemed unwarranted. And,
historically, vice presidents have been hesitant to initiate transfers of power,
even when it might have been necessary.67

The Twenty-Fifth Amendment involves the president's Cabinet secretaries
in an inability determination for several reasons. The members of the Cabinet
are presumably political allies of the president who would be unlikely to
improperly participate in declaring the president unable.68 Additionally, the
Cabinet secretaries' work and interactions with the president might give them
information about the president's health.69 These considerations also support
involving the vice presidential nominee and representatives of the campaign
in declaring the presidential candidate unable. Consultation with doctors and
other relevant medical experts should inform inability determinations where
necessary, just as the Twenty-Fifth Amendment's framers expected the
Cabinet and vice president to seek expert input.70

63. U.S. CONST. art. 11, § 1, cl. 6.
64. Second Succession Clinic, supra note 16, at 928; Goldstein, supra note 53, at 994.
65. U.S. CONST. amend. XXV, §§ 3, 4.
66. John D. Feerick, The Proposed Twenty-Fifth Amendment to the Constitution, 34

FORDHAM L. REv. 173, 202 (1965).
67. See John D. Feerick, Presidential Inability: Filling in the Gaps, 33 POL. & LIFE SCI.,

no. 2, 2014, at 11, 13-14.
68. Id.
69. Id.
70. Id. at 23.
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Giving elected officials and the vice presidential nominee a role in
determining presidential candidate inability would add accountability to the
process. The lawmakers who designed the Twenty-Fifth Amendment
believed the decision-makers must be accountable to the public.7 1 Elected
officials are accountable to their constituents, and the vice presidential
nominee is accountable to voters on Election Day.

"Disability" should not be defined in the rules for the same reason it is left
undefined in the Twenty-Fifth Amendment: to provide flexibility. 7 2 Not all
of the conditions that might merit use of the disability procedures are
predictable, making it important for the decision-makers to have discretion.
But the rules should make it difficult to remove candidates for all but the
most serious ailments. Deference to the presidential candidate reflects the
importance of the popular mandate the candidate received from primary
voters. Allowing the presidential candidate to appeal a disability
determination to the national committee would provide a critical check. And
requiring the national committee to ratify a disability determined by a
two-thirds vote would weight the process in the candidate's favor-just as
the Twenty-Fifth Amendment's appeal provision is tilted toward the
president.7 3

Removal of a presidential nominee should be permanent. Although it is
important to maximize the possibility that the candidate who primary voters
choose will be on the ballot, multiple changes to a party's national ticket in
the weeks before Election Day risk confusing voters and preventing many
from casting informed votes.

D. Inability of the Presidential and Vice Presidential Nominees

The parties should consider allowing the special committee to handle
scenarios where both the presidential nominee and vice presidential nominee
become disabled. Both nominees should be allowed to appeal the decision
to the national committee. After both candidates have been removed from
the ticket, the special committee should suggest a replacement presidential
nominee to the national committee. Following approval from the national
committee of a new presidential nominee, the nominee should choose a new
vice presidential candidate.

The process for declaring a dual inability should closely mirror the process
for declaring an inability of the presidential nominee, and the process for
selecting a replacement should be the same as the replacement process for
when both candidates die. The only difference would be that the unable vice
presidential nominee would not participate in the inability declaration.

A dual inability is a remote possibility, but it is still important to provide
for it. The presidential succession framework currently lacks a procedure for

71. Goldstein, supra note 53, at 992-93.
72. Second Succession Clinic, supra note 16, at 928. The terms "disability" and

"inability" are used interchangeably here.
73. An inability determination must receive approval from two-thirds of both houses of

Congress if the appeal process is triggered. See U.S. CONST. amend. XXV, § 4.
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a dual inability of the president and vice president.74 The vulnerability
created by this gap was highlighted in October 2020 when President Trump
contracted COVID-19 and Vice President Pence was at risk of falling ill.75
At the time, Trump and Pence were the Republican nominees for president
and vice president.

E. Vice Presidential Nominee Death and Inability

If the vice presidential candidate dies, the parties should consider allowing
the presidential candidate to choose a replacement nominee with approval
from a majority of the national committee. To declare a vice presidential
nominee unable, the presidential nominee should act with a majority of the
special committee. The presidential nominee should then fill the vacancy on
the ticket's second spot with approval from a majority of the national
committee.

F. Delaying the Election

In some candidate death or inability scenarios, it might make sense to delay
the election.76 An election should only be delayed when absolutely
necessary. None of the United States's fifty-nine presidential elections has
been postponed.77 That no level of turmoil-including a civil war78-has
prevented on-time presidential elections is a sign of the strength of the
nation's democracy. And conducting elections as scheduled has more than
symbolic value. A candidate could seek to delay an election as part of an
attempt to undermine the democratic process. Nonetheless, allowing voters
to make informed choices is integral to democracy, and candidate death or
inability immediately before an election might make it hard for voters to learn
about replacement candidate(s). If a vacancy happened especially close to
an election, a delay might be necessary for the party to follow an adequate
process for selecting replacement(s).

An election delay would need to be coordinated at the national level
because the date of presidential elections is set by federal law.7 9 Congress

74. Second Succession Clinic, supra note 16, at 958-59; Roy E. Brownell II, What to Do
If Simultaneous Presidential and Vice Presidential Inability Struck Today, 86 FORDHAM L.
REV. 1027, 1030 (2017).

75. Garrett M. Graff, The Real Nightmare Scenario: A Sick Mike Pence, POLITICO
(Oct. 2, 2020, 3:15 PM), https://www.politico.com/news/magazine/2020/10/02/pence-trump-
covid-coronavirus-sick-425329 [https://perma.cc/SD3A-UZS4].

76. See Amar, supra note 50, at 222-23.
77. Jerry H. Goldfeder, Could Terrorists Derail a Presidential Election?, 32 FORDHAM

URB. L.J. 523, 524 (2005).
78. Becky Little, How the Union Pulled Offa Presidential Election During the Civil War,

HIST. (Apr. 2, 2020), https://www.history.com/news/civil-war-presidential-election-abraham-
lincoln [https://perma.cc/WB48-3575].

79. U.S. CONST. art. II, § 1, cl. 4 ("Congress may determine the Time of chusing [sic] the
Electors ."); 3 U.S.C. § 7; CONG. RSCH. SERV., RL32654, SAFEGUARDING FEDERAL ELECTIONS
FROM POSSIBLE TERRORIST ATTACK: ISSUES AND OPTIONS FOR CONGRESS 2-3 (2004).
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also has the power to postpone the meeting of the Electoral College,80 which
might be necessary if Election Day were pushed back. Inauguration Day
cannot be changed by legislation; the Constitution requires that it occur on
January 20 in the year after an election.8 1 Any election delay due to a
candidate death or inability should be brief. For the orderly transfer of power
to occur in January, the winning candidate's transition work should ideally
begin in November.82

Congress might pass a law providing a mechanism for an automatic delay
of an election if a candidate death or inability happened close to an election.
Professor Akhil Reed Amar has suggested such an approach. He proposed
the chief justice of the United States as a possible official to certify that a
death or inability had occurred in order to trigger a delay.83 Another
possibility is the appointment of a commission to handle potential delays.
Professor Jerry Goldfeder has previously proposed using a commission to
decide on postponing an election in the event of a terrorist attack.84 He
outlined two possible commissions for Congress to consider creating: one
with representatives of the parties and any independent candidates and
another with congressional leaders.85 A hybrid approach with both
congressional leaders and party representatives is also worth consideration.
The party representatives could provide input on whether a delay is necessary
for their party to select new candidates, while the elected officials could make
the commission's decision more accountable to the public.

G. Candidate Health Disclosures

Transparency about primary candidates' health might reduce the chances
that prospective candidates who are at high risk of serious medical issues will
decide to run-possibly making it less likely that the parties would ever need
to use the vacancy procedures. Furthermore, voters deserve to know at least
some information about candidates' health. Unfortunately, candidates have
not always been forthcoming.86 Incentivizing transparency, as opposed to
requiring it, might be most realistic. Approaches that merit consideration are

80. See 3 U.S.C. § 7. Moving the date of the Electoral College meeting would
automatically push back the "safe harbor" date, when states must certify their vote counts to
guarantee that Congress will accept their results. The safe harbor date is "six days before the
time fixed for the meeting of the electors." Id. § 5.

81. U.S. CONST. amend. XX, § 1.
82. See Tom Wheeler, With Only 11 Weeks, A Transition Delayed Is a Transition Denied,

BROOKINGS INST. (Nov. 18, 2020), https://www.brookings.edu/blog/techtank/2020/
11/18/with-only-1l-weeks-a-transition-delayed-is-a-transition-denied/
[https://perma.cc/MK5D-5ZC3].

83. Amar, supra note 50, at 222-23.
84. Goldfeder, supra note 77, at 563-64.
85. Id.
86. MEGHA DHARIA ET AL., FORDHAM UNIV. SCH. OF L., DEMOCRACY AND THE CONST.

CLINIC, WHAT SHOULD PRESIDENTIAL CANDIDATES TELL US ABOUT THEMSELVES?:
PROPOSALS FOR IMPROVING TRANSPARENCY IN PRESIDENTIAL CAMPAIGNS 14-18 (2020),
https://www.fordham.edu/download/downloads/id/14399/What_ShouldPresidential_Candi
datesTell_UsAbout_Themselves __DemocracyClinic.pdf [https://perma.cc/AJP8-
DM44]; Second Succession Clinic, supra note 16, at 988-97.
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a commission that establishes standards for health disclosures, which
Fordham Law School's Second Clinic on Presidential Succession
recommended,87 or a commission that conducts voluntary exams of
candidates, which Fordham Law School's Democracy and the Constitution
Clinic recommended.88

II. DEATH OR INABILITY AFTER ELECTION DAY BUT BEFORE THE

ELECTORAL COLLEGE VOTE

There are no established procedures for candidate death or inability after
Election Day but before the Electoral College meeting. On Election Day,
voters technically cast ballots for electors, not presidential or vice
presidential candidates.89 The political parties choose their electors in each
state before the election.90 If candidates died or became disabled after the
election, their parties might attempt to instruct the electors to vote for certain
replacements when the electors cast their votes about a month-and-a-half
after Election Day. That is what happened when Horace Greeley died shortly
after the 1872 election.9 1 Whether electors would or could follow such
instructions is unclear.

A. Electors' Varying Authority in Death and Inability Scenarios

Thirty-three states and Washington, D.C., have "faithless elector" laws
that prohibit electors from exercising discretion in casting their votes.92 The
rest of the states allow electors to vote how they choose, though it is very rare
for unbound electors to vote for anyone other than the presidential and vice
presidential candidates who won the popular votes in their states.93 But that
norm might be disrupted by candidate death or disability; the electors might
follow instructions from their political party or vote for a candidate of their
own choosing.

Different wording in states' faithless elector laws appears to create varying
requirements for electors when candidates die or become disabled. In
thirteen states and Washington, D.C., electors are required to vote for their

87. See Second Succession Clinic, supra note 16, at 1003-07.
88. DHARIA ET AL., supra note 86, at 18-20.
89. John D. Feerick, The Electoral College Why It Ought To Be Abolished, 37 FORDHAM

L. REV. 1, 2 (1968).
90. Jerry H. Goldfeder, Election Law and the Presidency: An Introduction and Overview,

85 FORDHAM L. REv. 965, 969 (2016).
91. First Succession Clinic, supra note 13, at 56 n.246.
92. Faithless Elector State Laws, FAIRVOTE (July 7, 2020),

https://www.fairvote.org/faithlesselectorstatelaws [https://perma.cc/F7RS-8C4C].
93. Hans A. von Spakovsky & Zack Smith, "Faithless Electors" Won't Affect Any

Presidential Election, HERITAGE FOUND. (July 13, 2020), https://www.heritage.org/election-
integrity/co mmentary/faithless-electors-wont-affect-any-presidential-election
[https://perma.cc/7QJS-FQEY] (stating that there have only been 180 faithless electors "out
of more than 23,000 electoral votes, or only one-half of 1 percent").
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party's candidate or nominee.94 These laws would probably require electors
to vote for a replacement candidate chosen by the electors' party, even if their
party selected the replacement after the election. The replacements would
become the parties' candidates or nominees for whom the electors are
required to vote by law. Virginia's law requires electors to vote for "the
nominees of the national convention to which the state convention elects
delegates."95 Unless a political party reconvened its convention to fill a
vacancy, which the Republican National Committee's rules do provide as an
option, electors in Virginia might not be required to vote for replacement
candidates.

Fifteen states have faithless elector laws that would require electors to vote
for a dead or disabled candidate. Not all of those laws, however, impose a
penalty for faithless votes, though some call for the automatic cancellation of
faithless votes. The laws in nine of those states require electors to vote for
the winner of the popular vote in the state. In four states, the laws demand
that electors vote for the candidate for whom they agreed to serve. And, in
two states, the electors must vote for the candidates who appear on their
parties' ballots on Election Day. None of these laws make exceptions for
candidate death or inability.96

Some laws have explicit or implicit exceptions. Hawaii and Tennessee
require electors to vote for their parties' nominees "if both candidates are
alive." 97 Electors in Utah must vote for their parties' nominees, "except in
the cases of death or felony conviction of a candidate."98 The Wisconsin
statute states, "A presidential elector is not required to vote for a candidate
who is deceased at the time of the meeting [of the Electoral College]."99

B. Challenges to Reform

Requiring electors to vote for the popular vote winners, including when
candidates die or become disabled, is the approach that is most consistent
with the principles underlying the modern presidential election system.100

Although the Constitution's framers envisioned the electors deliberating to
select the president, they have virtually never done so.10 1 "Almost
immediately, presidential electors became trusty transmitters of other
people's decisions," the U.S. Supreme Court observed in Chiafalo v.
Washington.102 In Chiafalo, which was decided in July 2020, the Court

94. See generally NAT'L ASS'N OF SECRETARIES OF STATE SUMMARY: STATE LAWS
REGARDING PRESIDENTIAL ELECTORS (2020), https://www.nass.org/sites/default/files/surveys/
2020-10/sununary-electoral-college-laws-Oct20.pdf [https://perma.cc/8JCS-45MS].

95. See id.
96. Id.
97. Id.
98. Id.
99. Id.

100. This suggestion is inspired by Professor Amar's slightly different proposal for a law
requiring Congress to count electoral votes for dead candidates. Amar, supra note 50, at 222.

101. See JESSE WEGMAN, LET THE PEOPLE PICK THE PRESIDENT: THE CASE FOR ABOLISHING
THE ELECTORAL COLLEGE 3-5 (2020).

102. 140 S. Ct. 2316, 2326 (2020).
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upheld the constitutionality of state faithless elector statutes that bar electors
from exercising their own discretion.103 The Court based its ruling in part on
the "established practice" of the Electoral College serving as "a mechanism
not for deliberation but for party-line voting." 104

Because electors do not have a consequential part in selecting the president
and vice president, most voters pay no attention to who they are. They are
chosen by the leaders of their state political parties and may not represent the
views of voters who cast ballots for their parties' candidates. Allowing
electors to intervene to select replacements for dead or disabled candidates
would be undemocratic and inconsistent with how the Electoral College
works in practice.

It is also undesirable for political parties to be involved in choosing
replacements. The parties could use the same processes described in their
party rules to choose new candidates for the electors to support. In 1912,
Republican electors followed instructions from their party to vote for a
replacement for James Sherman, the vice presidential nominee who died
shortly before his ticket lost the election.105 But replacements named by a
party would not necessarily be representative of the will of the voters. If the
political parties chose replacement candidates before the election, voters
would still be able to register their preferences, which adds a measure of
accountability and legitimacy. Voters would obviously no longer have that
opportunity after Election Day. Prioritizing voters' input is consistent with
the diminished role of party establishments in selecting presidential
nominees. 106

State laws that require electors to vote for dead or disabled candidates
would recognize that the Electoral College process is a formality. 107 This
approach would allow for candidate death and inability scenarios to be
resolved in the same way from Election Day to the inauguration. After
electors voted for a deceased or disabled candidate, the candidate would
become president-elect or vice president-elect for the purposes of the
Twentieth Amendment, and the amendment's succession procedures would
apply.108

However, this policy would raise legal and policy concerns. First, it is
unclear whether states have authority to require electors to vote for dead
candidates. In Chiafalo, the Supreme Court left the issue unresolved, stating

103. Id. at 2328-29.
104. See id. at 2326-27.
105. See Second Succession Clinic, supra note 16, at 1008.
106. See DAISY DE WOLFF ET AL., FORDHAM UNIV. SCH. OF L., DEMOCRACY AND THE CONST.

CLINIC, SELECTING REPRESENTATIVE AND QUALIFIED CANDIDATES FOR PRESIDENT: PROPOSALS
TO REFORM PRESIDENTIAL PRIMARIES 8-9 (Jan. 2021),
https ://www.fordham.edu/download/downloads/id/15276/selectingrepresentative_andqual
ified candidatesfor president.pdf [https://perma.cc/5ZFE-ZV73].

107. Reflecting the Electoral College's mechanical function, at least one federal law states
that a candidate becomes "President-Elect" based on the Election Day outcome, not the
meeting of the Electoral College. See The Presidential Transition Act of 1963 § 3(c), Pub. L.
No. 88-277, 78 Stat. 153, 154 (1964) (codified as amended at 3 U.S.C. § 102 note).

108. See infra Part IILA.
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that its decision should not be interpreted to allow faithless elector statutes
that mandate electoral votes for deceased candidates.10 9

Second, Congress's decision to not count Greeley's electoral votes after
the 1872 election set a precedent that a future Congress might cite to avoid
counting the votes for a dead candidate.110 But the Greeley precedent might
not be difficult to overcome. Professor Amar suggests that Congress should
undo the precedent by passing a law requiring the counting of electoral votes
for dead candidates.11 1 Even without a law, the Greeley precedent might not
be entitled to much weight. Professor Joel Goldstein calls it "extremely
weak" because Congress hardly debated its decision and Greeley had lost the
election decisively, making the counting of his electoral votes
inconsequential under the circumstances.112

Third, the Constitution's text might be interpreted to prevent electors from
voting for candidates who have died. Professor Goldstein highlights this
concern, observing that the Twelfth Amendment authorizes electors to vote
for a "person," which might not include a decedent.113 This issue could give
Congress another reason not to count electoral votes for dead candidates and
it could provide a basis for opposing candidates to file lawsuits.

Fourth, if both the winning presidential and vice presidential candidates
died, casting electoral votes for them would lead to the speaker of the House,
the next official in the line of succession, becoming acting president on
Inauguration Day.114 This outcome would be highly undemocratic if the
speaker of the House did not belong to the same party as the deceased
candidates. The party that lost the presidential election would have the
opportunity to hold the White House for a full four-year term.

Given these concerns, other alternatives deserve consideration. One
possibility is for states' faithless elector statutes to require electors to vote for
the vice presidential candidate for president if the presidential candidate dies.
The electors might also be required to vote for a new vice presidential
candidate named by the new presidential candidate. But giving a presidential
candidate unchecked authority to name a vice presidential candidate is
inconsistent with the vice presidential replacement process in the
Twenty-Fifth Amendment, which requires assent from majorities of both
houses of Congress.115 The dual death scenarios are even more vexing
because the only alternatives might be to allow the parties or electors to name
replacements, which would be problematic for the reasons discussed.116

109. 140 S. Ct. at 2328 n.8.
110. See Brian Kalt, OfDeath and Deadlocks: Section 4 of the Twentieth Amendment, 54

HARV. J. ON LEGIS. 101, 112 (2017).
111. Amar, supra note 50, at 222.
112. Joel K. Goldstein, Akhil Reed Amar and Presidential Continuity, 47 HOus. L. REv.

67, 76-77 n.32 (2010).
113. Id. at 76.
114. See 3 U.S.C. § 19(a)(1).
115. See U.S. CONST. amend. XXV, § 2.
116. See supra Part I.B.
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The challenges related to candidate death and inability between Election
Day and the casting of electoral votes stem from the Electoral College
system's flaws.117 The only complete solution may come from abolishing
the Electoral College, which would require a constitutional amendment.

III. DEATH OR INABILITY AFTER THE ELECTORAL COLLEGE VOTE

The Twentieth Amendment provides for succession contingencies
involving the president-elect and vice president-elect. Lawmakers who
designed the amendment believed candidates became president-elect and
vice president-elect after the Electoral College vote in mid-December, as
opposed to after Congress's counting of the electoral votes on January 6.118
This interpretation is not universally accepted,119 but it makes practical sense
for the purposes of the Twentieth Amendment. The Twelfth Amendment
requires Congress to count electoral votes for candidates who die after the
electors cast their votes.12 0 Therefore, the Twentieth Amendment's
provisions will inevitably apply to candidates who die after the Electoral
College meeting, no matter the definition of president-elect and vice
president-elect. The procedures for death of presidential and vice
presidential candidates are clear in most cases, but there is ambiguity when
it comes to the amendment's treatment of inability.

A. Death ofPresident-Elect and or Vice President-Elect

If the president-elect dies, the Twentieth Amendment provides that the
vice president-elect becomes president on Inauguration Day.12 1 The
Twentieth Amendment extends the Constitution's designation of the vice
president as the first successor to the presidency into the pre-inaugural
period.122 There is no process for selecting a new vice president-elect; as
soon as the president takes office, he or she could use the Twenty-Fifth
Amendment to appoint a vice president with approval from Congress.123

The Twentieth Amendment does not explicitly provide for the death of
both the president-elect and vice president-elect. But that contingency is
almost certainly covered by Section 3, which states, in part, "Congress may
by law provide for the case wherein neither a President elect nor a Vice
President elect shall have qualified."12 4 A failure to "qualify" was intended
to cover any contingency that made the president-elect and vice

117. See John D. Feerick, The Electoral College: Time for a Change?, 90 FORDHAM L.
REV. 395 (2021); Goldstein, supra note 112, at 74-75.

118. See H.R. REP. NO. 72-345, at 6 (1932).
119. See CONG. RSCH. SERV., RS22992, THE PRESIDENT-ELECT: SUCCESSION AND

DISABILITY ISSUES DURING THE TRANSITION PERIOD 4 (2012).
120. See FEERICK, supra note 14, at 273-74.
121. U.S. CONST. amend. XX, § 3.
122. See id. art. II, § 1, cl. 6; id. amend. XXV, § 1.
123. Id. amend. XXV, § 2.
124. Id. amend. XX, § 3.
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president-elect unavailable to take the oath of office on Inauguration Day;1 25

such contingencies certainly include death.126 Congress has passed a law
pursuant to this power. The Presidential Succession Act of 1947127
designates successors for when the president-elect and vice president-elect
fail to qualify.12 8 In that scenario, the speaker of the House would be swom
in to act as president.129 If there were no speaker, the Senate president pro
tempore would become acting president.130 The rest of the line of succession
comprises the heads of the executive departments.131 Cabinet secretaries
who were still in office in this scenario would have been appointed during
the prior presidential term.

Congress should change the line of succession for pre-inaugural
contingencies to guarantee that the legislative leaders of the president-elect's
party are the successors. The current line of succession could lead to the
undemocratic result of the party that lost the presidential election taking the
White House on Inauguration Day because the speaker and president pro
tempore are not always members of the president-elect's party.

A revised line of succession should provide that the speaker of the House
is the first in the statutory line of succession when the president-elect and
speaker of the House belong to the same party. When they are from different
parties, the House minority leader should be first in the line.132 The president
pro tempore should not be in the line of succession. It is customarily a
position held by the most senior member of the majority party in the Senate,
meaning the president pro tempore, while distinguished, is almost always in
the twilight of their career and not necessarily prepared to assume the
responsibilities of the presidency.133 When the Senate is held by the
president-elect's party, the Senate majority leader should be second in the
statutory line of succession. Otherwise, the Senate minority leader should be
second.134

Some proposals for reforming the presidential line of succession would
remove legislators. Under these proposals, members of the Cabinet would
comprise all or most of the line of succession.135 There are compelling
arguments for removing legislators from the line of succession,136 especially
because they may not be constitutionally eligible successors to the presidency

125. See Proposed Constitutional Amendment: Hearing Before the Comm. on Election of
President, Vice President and Representatives in Congress, 72d Cong. 9-10 (1932).

126. See H.R. REP. No. 72-345, at 9 (1932); see also Goldstein, supra note 53, at 1034.
127. Pub. L. No. 80-199, 61 Stat. 380 (codified as amended at 3 U.S.C. § 19).
128. 3 U.S.C. § 19(a)(1).
129. U.S. CONST. amend. XX, § 3; 3 U.S.C. § 19(a)(1).
130. U.S. CONST. amend. XX, § 3; 3 U.S.C. § 19(b).
131. 3 U.S.C. § 19(d)(1).
132. See Feerick, supra note 67, at 19.
133. Second Succession Clinic, supra note 16, at 946-47.
134. See Feerick, supra note 67, at 19.
135. Second Succession Clinic, supra note 16, at 952; First Succession Clinic, supra note

13, at 46-47; CONTINUITY OF GOV'T COMM'N, PRESERVING OUR INSTITUTIONS: THE
CONTINUITY OF THE PRESIDENCY 45-46 (2009).

136. See Second Succession Clinic, supra note 16, at 946-50.
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when vacancies occur after the inauguration.137 But these proposals are
focused on vacancies in the presidency and vice presidency. In a scenario
where the president-elect and vice president-elect die, they could not appoint
members of the Cabinet, making a Cabinet line of succession impractical.
Additionally, concerns about the constitutionality of legislative succession
would not exist in the pre-inaugural period because the Twentieth
Amendment appears to allow a broader range of people to act as president in
the event of vacancies during this time. Article II limits post-inauguration
successors to "Officer[s],"1 3 8 who some argue are only Senate-confirmed
executive branch officials.139 The Twentieth Amendment uses a more
general term for potential pre-inauguration successors: "person[s]."140

B. Inability of the President-Elect and or Vice President-Elect

Inability of the president-elect or vice president-elect is covered by the
Twentieth Amendment. Although the amendment's text does not mention
inability, the legislative history strongly suggests that the "failure to qualify"
language encompasses inability. 14 1 Accordingly, in cases where the
president-elect is unable, the vice president-elect becomes acting president
on Inauguration Day and serves in that capacity until the inability ends and
the president assumes office. 142 However, there is no clear procedure for
declaring the existence of an inability.

The vice president-elect might have the authority to make an inability
declaration. Before the Twenty-Fifth Amendment provided procedures for
declaring presidential inabilities, some scholars suggested that the
"contingent grant of power theory" gave the vice president authority to
determine that the president was disabled.14 3 That theory holds that the
person who is empowered to act in a certain circumstance, such as by
discharging the presidency's powers and duties, has the power to determine
whether that circumstance exists.144 Yet, the contingent grant of power
theory does not provide the unquestionable legal basis that should exist for
transfer of presidential authority.

Congress should pass a law for declaring the president-elect unable. A
procedure would help ensure that there was someone to ably discharge the
powers of the presidency immediately at the start of a new term.
Additionally, an incapacitated president would not be able to appoint a

137. See generally Akhil Reed Amar & Vikram David Amar, Is the PresidentialSuccession
Law Constitutional?, 48 STAN. L. REV. 113 (1995). But see Goldstein, supra note 53, at 1019-
20.

138. U.S. CONST. art. 11, § 1, cl. 6.
139. Second Succession Clinic, supra note 16, at 949.
140. U.S. CONST. amend. XX, § 3.
141. See, e.g., H.R. REP. No. 72-345, at 5-6 (1932); Proposed Constitutional Amendment,

supra note 125, at 8-9 (statement of Rep. Clarence F. Lea); see also Marcello Figueroa,
Revisiting § 3 of the Twentieth Amendment 2 (Dec. 2019) (unpublished manuscript) (on file
with author).

142. U.S. CONST. amend. XX, § 3.
143. Second Succession Clinic, supra note 16, at 963.
144. Id.
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Cabinet, which would complicate the Twenty-Fifth Amendment's use if the
president was not an incumbent.145 One possibility is to authorize the vice
president-elect and congressional leaders of the president-elect's party14 6 to
make the declaration. This procedure should be reserved for the most
unambiguous cases of inability, such as those involving unconsciousness, so
approval from the vice president-elect and all of the congressional leaders
might be required. And the president-elect might be given unilateral
authority to declare an inability over.

The Twentieth Amendment does not provide explicit authorization for
Congress to create a procedure for declaring inabilities. But because a
procedure is essential to make the amendment function, the Necessary and
Proper Clause should provide a sufficient basis for creating a procedure.14 7

Congress should also create a process for declaring a dual inability of both
the president-elect and vice president-elect. Congressional leaders of the
president-elect's party and the person who is next in the line of succession-
typically the speaker of the House-might be empowered to approve an
inability determination.

C. Contingent Election Gaps

There are no procedures for candidate death or inability in a situation
where Congress must choose the winner of the presidential or vice
presidential race in a "contingent election." Contingent elections occur when
no candidate receives a majority of the electoral votes.148 If no candidate
receives a majority in the presidential contest, the Twelfth Amendment lets
the House of Representatives choose the winner from the three candidates
who received the most electoral votes. In a House-contingent election, each
state delegation receives one vote, and the candidate who receives a majority
of all of the states wins. The Senate is responsible for choosing a vice
president if none of the candidates win a majority of electoral votes. Senators
select from the top two candidates, and each senator has one vote, with a
majority required to prevail.149

The Twentieth Amendment's Section 4 authorizes Congress to pass a law
providing procedures for "death of any of the persons" from whom the House

145. Acting secretaries remaining from the prior administration could probably participate,
but it would be undesirable because they would not be allies of the president. See John Rogan,
Trump Has a Lot of Temps in Top Jobs. Would They Get a Say in Removing Him from His?,
WASH. POST (July 22, 2019, 2:00 PM), https://www.washingtonpost.com/outlook/
2019/07/22/trump-has-lot-temps-top-jobs-would-they-get-say-removing-him-his/
[https://perma.cc/DL6F-QYM2].

146. The statute might allow independent candidates who are not members of a party to
designate individuals to participate in declaring them unable.

147. See U.S. CONST. art. I, § 8, cl. 18; cf Second Succession Clinic, supra note 16, at 963.
148. THOMAS H. NEALE, CONG. RSCH. SERV., R40504, CONTINGENT ELECTION OF THE

PRESIDENT AND VICE PRESIDENT BY CONGRESS: PERSPECTIVES AND CONTEMPORARY ANALYSIS
1(2020).

149. See U.S. CONST. amend. XII.
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or Senate may choose in contingent elections.150 But Congress has not done
so since the Twentieth Amendment was ratified in 1933.151

The most sensible, yet flawed, law for the death of a presidential candidate
in a contingent election would provide for a deceased presidential candidate's
running mate to become the replacement presidential candidate. This
approach, which Professor Brian Kalt recommends,152 would automatically
provide a replacement presidential candidate and avoid the undemocratic
option of letting a political party or electors choose a replacement after voters
have cast their ballots. It would also recognize the vice president's role as
the first successor to the presidency.

Complications arise because the running mate would probably be a
candidate for the vice presidency in the Senate-contingent election.153 If the
running mate stepped down from the vice presidential candidacy to become
the presidential candidate, the running mate's party would not be represented
in the Senate-contingent election. Not only would the party not have a
chance to win the vice presidency, it would be out of contention for the
presidency if the House-contingent election resulted in a deadlock.

Whether legal authority exists to name a replacement to run in the Senate
in this scenario is unclear. Section 4's first clause gives Congress the
authority to "provide for" the death of a presidential candidate, and its second
clause gives authority to "provide for" the death of a vice presidential
candidate.154 Because death is the only contingency listed, a narrow reading
might indicate that Congress can only authorize naming a replacement when
the vice presidential candidate dies. However, a broader interpretation could
support naming a new vice presidential candidate as part of the authority to
"provide for" the death of the presidential candidate.

An alternative to naming a replacement vice presidential candidate is for
the running mate to be a candidate in both the House- and Senate-contingent
elections.155 If the running mate won in both the House and the Senate, the
running mate could vacate the vice president-elect position. Then, after
taking office as president, that individual could nominate a vice president

150. Id. amend. XX, § 4.
151. Former Senator Paul Simon proposed legislation on this issue in the 1990s. Kalt,

supra note 110, at 118-19. In June 2020, Senator Rob Portman introduced legislation to create
a panel of experts to recommend a Section 4 policy. See S. 3950, 116th Cong. § 2 (2020).
Senator Portman cosponsored similar legislation in 2021 with a bipartisan group of members
from the House and Senate. Press Release, Portman, King Introduce the Bipartisan, Bicameral
SOLVE ACT to Help Establish an Appropriate Process in the Event of a Candidate's Death
in an Contingent Presidential Election (July 22, 2021), https://www.portman.senate.gov/
newsroom/press-releases/portman-king-introduce-bipartisan-bicameral-solve-act-help-
establish [https://perma.cc/N7LY-2VBK].

152. Kalt, supra note 110, at 128-29, 142. Senator Simon's legislation also took this
approach Id. at 128.

153. If the presidential and vice presidential candidates' ticket received the third most
electoral votes, the presidential candidate would be eligible for the House contingent election,
but the vice presidential candidate would not be eligible for the Senate contingent election.
See U.S. CONST. amend. XII.

154. U.S. CONST. amend. XX, § 4.
155. Kalt, supra note 110, at 129.
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through the Twenty-Fifth Amendment's process. Even though the
Constitution clearly does not envision the president and vice president being
the same person,156 there is no explicit constitutional prohibition against this
arrangement. But it could still invite lawsuits that would call into question
the legitimacy of the election's outcome.

Congress should "provide for" the sole death of a vice presidential
candidate before a contingent election by allowing the presidential candidate
to name a replacement. This policy would embrace the discretion presidents
have to choose their vice presidents. The Senate would provide a meaningful
check, similar to how Congress must approve a replacement vice president
under the Twenty-Fifth Amendment157 and how the political parties must
support the presidential candidate's vice presidential pick.158

For a scenario in which both the presidential candidate and the vice
presidential candidate died, the only realistic option might be for Congress
to pass a law allowing the deceased candidates' party (or electors for
independent candidates) to name new presidential and vice presidential
candidates. Allowing the political parties to replace candidates after an
election is far from ideal. A party could choose a replacement who was more
politically extreme than the original candidate. And the possibility of a
candidate taking office as president without winning any popular votes raises
serious democratic legitimacy concerns. Accordingly, Congress might
consider requiring approval for a party's replacement from that party's
congressional leaders.

If a presidential candidate or vice presidential candidate became physically
or mentally unable, the candidate should still participate in a contingent
election. If an unable candidate won a contingent election, a process like the
one suggested earlier for declaring inabilities in presidents-elect and vice
presidents-elect could be employed.159

D. Inauguration Day Vulnerability

A catastrophic incident on Inauguration Day could unleash a precarious
succession scenario. On Inauguration Day, the outgoing and incoming
president and vice president traditionally convene at the Capitol for the
swearing-in ceremony.160 The two legislative leaders who are the next in the
presidential line of succession-the speaker of the House and the Senate

156. See, e.g., U.S. CONST. art. II, § 1, cl. 2; id. amend. XII; id. amend. XXV, § 2.
157. Id. amend. XXV, § 2.
158. See, e.g., Russell Berman, A Vice Presidential Free-for-All?, ATLANTIC

(Apr. 20, 2016), https://www.theatlantic.com/politics/archive/2016/04/trump-gop-running-
mate-convention-delegates/478992/ [https://perma.cc/J5R7-AS62].

159. See supra Part I1I.B.
160. Donald Trump's failure to attend the 2021 swearing-in ceremony marked the first time

in a century-and-a-half that an outgoing president did not attend his successor's inauguration.
Ayesha Rascoe, For First Time In 150 Years, Outgoing President Doesn't Attend
Inauguration, NPR (Jan. 20, 2021, 4:10 PM), https://www.npr.org/2021/01/
20/958905703/for-1 st-time-in-150-years-outgoing-president-doesnt-attend-inauguration
[https://perma.cc/4RTS-X38E].
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president pro tempore-are typically there, too.16 1 If all of those officials
were killed or incapacitated in an attack, the line of succession would reach
the leaders of the Cabinet departments. But, when a new president is taking
office, almost all of the outgoing Cabinet secretaries normally resign by noon
on Inauguration Day,162 which is the time set by the Twentieth Amendment
for the end of the presidential term.163

Before the Senate confirms the new president's Cabinet secretaries, the
departments are led by acting secretaries, whose eligibility as presidential
successors is questionable. The line of succession statute and its legislative
history leave the matter unaddressed.164 Since the statute does not explicitly
bar them from acting as president, an acting secretary probably would serve
in that capacity after an Inauguration Day catastrophe-if only because there
would be no other officials who were even arguably eligible. Of course, that
outcome is far from ideal-and not only because of the eligibility ambiguity.
Acting secretaries are lower-ranking officials who might be ill-suited to serve
as president. Additionally, an acting secretary might be from a different
political party than the president-elect.

An acting secretary would serve as president until the House chose a new
speaker or the Senate chose new a president pro tempore.165 That process
could take time, especially given that many members of both chambers
probably would have been at the inauguration and, as a result, in harm's way.

Prior administrations have recognized the Inauguration Day succession
vulnerability. In fact, officials confronted the possibility of an attack on the
2009 swearing-in ceremony, when intelligence revealed a potentially
credible terrorist bomb plot. Defense Secretary Robert Gates, who was slated
to remain in his post in the new administration, did not attend the ceremony
as a precaution.166 In 2017, President Barack Obama's Homeland Security
secretary remained in office and stayed away from incoming President
Trump's swearing-in. President pro tempore Orrin Hatch also avoided the
gathering.167 It is not publicly known whether similar precautions were taken
for the 2021 Inauguration,16 8 which occurred only two weeks after a mob
stormed the Capitol, with some in the crowd rampaging over the platform
constructed for the inauguration.16 9

161. Second Succession Clinic, supra note 16, at 956.
162. Id.
163. U.S. CONST. amend. XX, § 1.
164. Second Succession Clinic, supra note 16, at 954-56.
165. See 3 U.S.C. § 19(d)(2).
166. Peter Baker, Obama's War over Terror, N.Y. TimEs MAG. (Jan. 4, 2010),

https://www.nytimes.com/2010/01/17/magazine/17Terror-t.html [https://perma.cc/CM85-
B9ZD].

167. Second Succession Clinic, supra note 16, at 957.
168. Patricia Kime, Who Was the Designated Survivor for the Inauguration?: Outgoing

Administration Doesn't Say, MILITARY (Jan. 20, 2021), https://www.military.com/daily-
news/2021/01/20/who-was-designated-survivor-inauguration-outgoing-administration-
doesnt-say.html [https://perma.cc/68Q9-JCRV].

169. Will Weissert, Capitol Siege Raises Security Worries for Biden Inauguration,
ASSOCIATED PRESS (Jan. 8, 2021), https://apnews.com/article/election-2020-joe-biden-
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The practice of a member of the outgoing president's Cabinet serving as a
designated survivor is sensible, but it leaves open the possibility of an official
from the party that lost the election taking over as acting president. A better
policy has been recommended by Fordham Law School's Second
Presidential Succession Clinic and the Continuity of Government
Commission. Their proposal would involve the Senate confirming some of
the incoming president's top-ranking Cabinet secretaries shortly before the
inauguration.170 Then, some or all of the newly confirmed department heads
could wait out the ceremony off-site.

CONCLUSION

The 2020 election cycle and many before it illustrate an unfortunate
reality: threats to the health and safety of presidential and vice presidential
candidates are real. Congress and the political parties should give careful
consideration to improving and supplementing the procedures for
pre-inaugural succession and inability.

politics-health-inaugurations-703c3445fd280831 c68a85b613 93a500
[https://penna.cc/XDP5-UT9K].

170. Second Succession Clinic, supra note 16, at 957; CONTINUITY OF GOV'T COMM'N,
supra note 135, at 49.
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REAL WORLD SCENARIOS: ILLNESS, CATASTROPHE, AND 
GOVERNMENTAL RESPONSE 

 

308



BROWNELL—FINAL 3-9 V.2.DOCX (DO NOT DELETE) 3/9/22 5:13 PM 

 

101 

The Executive Branch’s 
Longstanding Embrace of 

Legislative Succession to the 
Presidency 

ROY E. BROWNELL II*  

I.  INTRODUCTION ....................................................................... 103 
II.   THE YEARS BEFORE THE CURRENT PRESIDENTIAL SUCCESSION 

STATUTE: 1789–1947 ............................................................. 116 
III.  THE EXECUTIVE BRANCH AND LEGISLATIVE SUCCESSION SINCE 

THE 1947 ACT ......................................................................... 128 
A. The Truman Administration ............................................ 128 
B. The Eisenhower Administration ..................................... 134 
C. The Kennedy Administration .......................................... 139 
D.  The Johnson Administration ........................................... 144 
E.  The Nixon Administration ............................................... 153 
F.  The Ford Administration ................................................ 159 
G.  The Carter Administration .............................................. 162 
H.  The Reagan Administration ............................................ 163 
I.  The George H.W. Bush Administration .......................... 180 
J.  The Clinton Administration ............................................ 182 
K.  The George W. Bush Administration .............................. 183 

 

       *The writer is an attorney living in Washington, D.C. (www.Roy-
Brownell.com) and is co-author of the recent book, The U.S. Senate and the Common-
wealth.  The author would like to thank Dean John Feerick and Professors Joel Gold-
stein, John Rogan, Brian Kalt, and Seth Barrett Tillman as well as Dr. Louis Fisher 
for their incisive comments on earlier drafts of this article.  Conversations with Pro-
fessor Akhil Amar and Dr. John Fortier have also improved the author’s thinking on 
the subject.  In addition, a debt is owed to Kathy Reinke, Cole Eisenshtadt, Ellie 
Bufkin, Lydia Burns, Allison Warnersmith, and Nancy Kervin for their invaluable 
assistance in the preparation of this piece.   

 

309



BROWNELL—FINAL 3-9 V.2.DOCX (DO NOT DELETE) 3/9/22  5:13 PM 

128 The University of Memphis Law Review Vol. 52 

successors in place at all times, a goal which could have been satisfied 
in several ways including the manner in which the line of succession 
was later formalized in the 1947 Act. 

In 1886, Congress readdressed succession, passing a bill that re-
moved legislative officials, and inserted Cabinet secretaries in the order 
of the department’s creation.85  Cleveland signed the measure into 
law.86 

III. THE EXECUTIVE BRANCH AND LEGISLATIVE SUCCESSION SINCE 
THE 1947 ACT 

A. The Truman Administration  

Until the end of World War II, Cabinet succession to the presi-
dency was the law of the land.87  In April 1945, Vice President Harry 
Truman was  suddenly elevated to the Oval Office following the death 
of President Franklin D. Roosevelt.  Not long afterwards, James Farley, 
who had served in the line of succession as Postmaster General under 
President Roosevelt, publicly made the case for presidential successors 
having a direct link to the electorate, implicitly pointing the way toward 
the restoration of legislative succession as lawmakers are directly 
elected unlike Cabinet secretaries.88  Farley’s rationale seemed to help 
persuade the new President of the wisdom of this approach and Truman 

 

85.   See Act of Jan. 19, 1886, ch. 4, 24 Stat. 1.  A lawmaker apparently sup-
portive of legislative succession was Representative William McKinley, who voted 
against the bill and who, a decade later, would be elected President.  See 17 CONG. 
REC. 693–95 (1886); see also SILVA, supra note 16, at 122–23, 122 n.40; FEERICK, 
supra note 16, at 146; cf. supra note 33 and accompanying text. 

86.   In this context, Cleveland could be seen as having implicitly approved the 
removal of lawmakers from the line of succession, though he seemed to have tacitly 
supported their inclusion earlier. 

87.   The author found no executive branch references to legislative succession 
during the period from 1886 until World War II.   

88.   See 91 CONG. REC. A2276–78 (1945) (quoting Farley’s speech); Silva, 
supra note 24, at 452–53; SILVA, supra note 16, at 123–24; Robert S. Rankin, Presi-
dential Succession in the United States, 8 J. POL. 44, 49–50 (1946); FEERICK, supra 
note 16, at 204.  Upon Truman’s elevation, the next in line to the White House was 
Secretary of State Edward Stettinius who, for a variety of reasons, was thought by 
many to be an inappropriate successor.  See, e.g., FEERICK, supra note 16, at 204; 
Silva, supra note 24, at 452–53; Kallenbach, supra note 24, at 933 n.8.   
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soon proposed that legislative officials be returned to the line of suc-
cession. 

As noted, before the Twenty-Fifth Amendment, a vacancy in the 
vice presidency could not be addressed until the inauguration of a new 
officeholder following the next quadrennial election.89  For his part, 
Truman felt uncomfortable about a President essentially being able to 
name a successor pursuant to the 1886 Act by choosing his own Cabi-
net members, subject only to Senate advice and consent.90  Believing 
this to be an undemocratic practice, he proposed placing the Speaker 
and President pro tempore in the line of succession before Cabinet sec-
retaries.91  To Truman, this ensured that an Acting President would 
have greater legitimacy.92  His argument was that the two lawmakers 
had been elected to Congress and then elected to their leadership posts 
by their fellow members who collectively represented the country as a 
whole, thus, in his mind, assuring them of greater democratic bona 
fides.93 

During subsequent public debate over what would become the 
1947 statute, several former executive branch officials publicly ex-
pressed their approval of the principle of legislative succession.  They 
included former Vice President John Nance Garner and former Attor-
ney General Homer Cummings.94  Former Solicitor General John W. 
Davis also lent his voice in support of the constitutionality of the prin-
ciple.95  He maintained that, since the Supreme Court had interpreted 
the term “Officer” to include federal lawmakers for purposes of a 

 

89.   See FEERICK, supra note 23, at 31–32; Amar & Amar, supra note 24, at 
123. 

90.   See 93 CONG. REC. 7692–93 (1947) (providing the text of President Tru-
man’s 1945 and 1947 messages to Congress in support of legislative succession); 92 
CONG. REC. 142 (1946) (providing the text of President Truman’s 1946 message to 
Congress); see also HARRY S. TRUMAN, YEAR OF DECISIONS 22–23, 487 (1955).   

91.   See TRUMAN, supra note 90, at 22–23, 487. 
92.   See id. 
93.   See id. 
94.     See Question of the Week, U.S. NEWS & WORLD REP., June 13, 1945, at 

34.  In the case of Garner, it should be noted that by 1945 the vice presidency had 
become more of an executive branch position than it had been in the years prior to 
World War I.  See Brownell II, supra note 59, at 331–42; supra note 59. 

95.   See Arthur Krock, In the Nation: Succession List Now Suits the Politicos, 
N.Y. TIMES, July 17, 1945, at 12.   
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criminal statute in the Lamar v. United States decisions,96 the same 
logic could be applied to the term in Article II, Section I, Clause 6.97 

Implicit in Truman’s rationale for legislative succession was 
that the arrangement was constitutional.  It fell to Acting Attorney Gen-
eral Douglas W. McGregor to fully articulate the executive branch’s 
legal case.  In a letter to Congress, McGregor expressly supported the 
constitutionality of legislative succession, arguing that: 

Opponents of the bill introduced in the Seventy-ninth 
Congress . . . contended that the Speaker of the House 
and the President pro tempore were not “officers” within 
the meaning of article II, section 1, clause 6, of the Con-
stitution.  In so doing, they relied heavily upon the Sen-
ate’s decision in 1798 in the [Senator William] Blount 
impeachment case.  In a plea to the jurisdiction of the 
senate, Senator Blount contended that since he held his 
commission from the State of Tennessee and not from the 
United States, he was not a “civil officer of the United 
States” within the meaning of the impeachment clause of 
the Constitution (art II, sec. 4).  The Senate sustained the 
plea and dismissed the articles of impeachment [against 
Blount]. 
     The proponents countered with Lamar v. United 
States . . . holding that a Member of Congress is an “of-
ficer acting under the authority of the United States” 
within the meaning of the impersonation statute . . . .  In 
its opinion, the court noted that on another occasion the 
Senate, after considering the Blount case, concluded that 
a Member of Congress . . . is a civil officer within the 
meaning of article II, section 4.  The issue is whether the 
Speaker of the House and the President pro tempore who, 
though they are Members of Congress, are chosen from 
those offices by their respective Houses and not by vote 
of their constituencies, are officers within the meaning of 

 

96.   See Lamar v. United States, 241 U.S. 103 (1916); Lamar v. United States, 
240 U.S. 60 (1916). 

97.   See Krock, supra note 95; see also Rankin, supra note 88, at 54, 54 n.29.  
This reasoning is not entirely seamless.  In the Lamar decisions, the Court noted that 
the issues at hand were not constitutional in nature.  See Lamar, 241 U.S. at 112; 
Lamar, 240 U.S. at 256–57; see also SILVA, supra note 16, at 135; KALT, supra note 
24, at 213 n.20; Amar & Amar, supra note 24, at 134 n.131. 
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article II, section 1.  On this question, the Blount decision 
is of doubtful authority.  The term is used in article II, 
section 1, without qualification and presumably includes 
not only officers of the executive branch of the Govern-
ment but also officers of the judicial and legislative 
branches. 
     Further support for the view that the Speaker and 
President pro tempore are officers within the meaning of 
article II can be found in the fact that the law of 1792 
designated the President pro tempore and the Speaker as 
successors to the Presidency.  This law represents a con-
struction of article II by an early Congress, whose views 
of the Constitution have long been regarded as authorita-
tive, and reflects a long-continued acquiescence in such 
a construction . . . . 
     In conclusion, I wish to state that I am convinced of 
the need for a revision of the [1886] law relating to Pres-
idential succession.  Accordingly, I recommend favora-
ble consideration of [legislative] proposal[s] [that would 
amend the 1886 statute]. . . .98 

Congress ultimately agreed with the Truman administration.  In 
1947, the two houses passed and Truman signed into law the bill re-
turning legislative branch officials to the line of succession.  The meas-
ure provided that: 

If, by reason of death, resignation, removal from office, 
inability, or failure to qualify, there is neither a President 
nor Vice President to discharge the powers and duties of 
the office of President, then the Speaker of the House of 
Representatives shall, upon his resignation as Speaker 
and as Representative in Congress, act as President . . . .  
If . . . there is no Speaker, or the Speaker fails to qualify 
as Acting President, then the President pro tempore of the 

 

98.    93 CONG. REC. 8,621–22 (1947) (emphasis added) (providing the text of 
the letter from Douglas W. McGregor, Acting Attorney General, to Earl C. Michener, 
Chairman, Committee on the Judiciary, House of Representatives, dated June 11, 
1947).  For criticism of McGregor’s position, see Amar & Amar, supra note 24, at 
134–36.  See also SILVA, supra note 16, at 131–37. 
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Senate shall, upon his resignation as President pro tem-
pore and as Senator, act as President.99 

The line of succession then proceeds to Cabinet secretaries in the order 
of the department’s creation.100 

As a result of the 1947 Act and subsequent minor modifications, 
which included adding secretaries from newly created Cabinet depart-
ments, the current line of succession runs in this order: 

The Vice President 
The Speaker of the House 
President pro tempore of the Senate 
Secretary of State 
Secretary of the Treasury 
Secretary of Defense 
Attorney General 
Secretary of the Interior 
Secretary of Agriculture 
Secretary of Commerce 
Secretary of Labor 
Secretary of Health and Human Services 
Secretary of Housing and Urban Development 
Secretary of Transportation 
Secretary of Energy 
Secretary of Education 
Secretary of Veterans Affairs; and 
Secretary of Homeland Security.101 

 

99.    3 U.S.C. § 19(a)–(b). 
100.    See id. § 19(d). 
101.    See, e.g., National Security Act of 1947, Pub. L. No. 80-253, § 311, 61 

Stat. 495, 509–10 (1947) (removing the Secretary of War and the Secretary of the 
Navy and adding the Secretary of Defense); Act of Sept. 9, 1965, Pub. L. No. 89-174, 
§ 6(a), 79 Stat. 669 (1965) (adding the Secretary of Health, Education and Welfare 
and the Secretary of Housing and Urban Development); Act of Oct. 15, 1966, Pub. L. 
No. 89-670, § 10(a), 80 Stat. 937, 948 (1966) (adding the Secretary of Transportation); 
Act of Aug. 12, 1970, Pub. L. No. 91-375, § 6(b), 84 Stat. 719, 775 (1970) (removing 
the Postmaster General); Act of Aug. 4, 1977, Pub. L. No. 95-91, § 709(g), 91 Stat. 
565, 609 (1977) (adding the Secretary of Energy); Act of Oct. 17, 1979, Pub. L. No. 
96-88, § 508(a), 93 Stat. 668, 692 (1979) (changing the Secretary of Health, Education 
and Welfare to the Secretary of Health and Human Services and adding the Secretary 
of Education), Act of Oct. 25, 1988, Pub. L. No. 100-527, § 13(a), 102 Stat. 2635, 
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Thus, the push for legislative succession in the mid-1940s 
started at the very top of the executive branch:  with the President him-
self.  That carries with it no small significance with respect to constitu-
tional interpretation.102  It is also noteworthy that the President’s plan 
received public support from a former Vice President, a former Attor-
ney General, and a former Solicitor General and it had been informed 
by a former Cabinet Secretary in Farley. 

From day one, the executive branch has implemented the 1947 
statute with alacrity.  Following adoption of the bill, President Truman 
assigned a U.S. Secret Service detail to Joe Martin, Speaker of the 
House of Representatives and a Republican.103  Martin requested that 
the detail be removed and Truman relented.104  Nonetheless, the steps 
taken by the President and the Secret Service inaugurated a pattern of 
practice that reflects the executive branch’s active approval of legisla-
tive succession, support manifested both by its repeated endorsements 
of legislative succession and its full operationalization of the principle.  

 

2643 (1988) (adding the Secretary of Veterans Affairs); Act of Mar. 9, 2006, Pub. L. 
No. 109-177, § 503, 120 Stat. 192, 247 (2006) (adding the Secretary of Homeland 
Security); see also 93 CONG. REC. 8632, 8632–33 (1947) (statement of Rep. Kenneth 
Keating); Brown & Cinquegrana, supra note 16, at 1431–32 n.143. 

102.    See HAROLD H.  BRUFF, BAD ADVICE 70 (2009) (“[T]he officer charged 
with final [executive branch] legal judgment is the president, not the attorney gen-
eral.”); cf. The Constitutional Separation of Powers Between the President and Con-
gress, 20 Op. O.L.C. 124, 128–29 (1996) [hereinafter Separation of Powers Opinion] 
(“[I]t is . . . the President’s ‘duty to pass the executive authority on to his successor, 
unimpaired by the adoption of dangerous precedents.’ . . .  Our constitutional analyses 
[at OLC] are informed by . . . [this] concern[].”). 

103.    See JOE MARTIN, MY FIRST FIFTY YEARS IN POLITICS 187 (1960); see 
also William Albert Hasenfus, Managing Partner: Joseph W. Martin, Jr., Republican 
Leader of the United States House of Representatives, 1939–1959, at 198 (1986) 
(Ph.D. dissertation, Boston College) (on file with author); cf. Calabresi, supra note 16, 
at 166.  Despite Truman’s decision to provide him with a protective security detail, 
Martin did note that, even as the next in line of succession, “Truman did not make the 
slightest attempt to keep me informed about the sensitive inner policies of the govern-
ment in case I might suddenly become President . . . .  [Of course] instead of being a 
member of the administration, I was the leader of the opposition.”  MARTIN, supra at 
187.  Martin’s pique at being kept out of the loop on administration policy matters 
reflects one of the major practical disadvantages of the 1947 Act:  when the presidency 
and House of Representatives are led by different parties, succession and inability 
issues are complicated greatly.  Cf. infra note 349. 

104.    See Hasenfus, supra note 103, at 198–99. 
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This dual pattern has remained unbroken—or at the very least almost 
completely unbroken—to this very day. 

Since Truman did not have a Vice President until 1949, Martin 
perhaps came closer to becoming Acting President under the 1947 Act 
than any other Speaker.  Not long after the bill’s adoption, President 
Truman was on a trip to Brazil when his motorcade almost drove over 
the edge of a precipice.105 

On Inauguration Day 1953, lame-duck President Truman and 
Speaker Martin were waiting on President-elect Dwight Eisenhower to 
begin the swearing-in ceremony.106  The departing President saw that 
12:00 noon had come and gone, which is the constitutionally desig-
nated time for the President to take the oath of office.107  Truman 
quipped to the Speaker, “[w]ell, you’re President now, Joe.”108 

B. The Eisenhower Administration 

President Eisenhower seemed to accept the constitutionality of 
legislative succession despite his adamant opposition to the arrange-
ment as a matter of policy.  In the first volume of his memoirs, the 
thirty-fourth President recollected that, following his 1955 heart attack, 
“[t]here was much interest expressed in the possibility of modifying the 
1947 law relating to presidential succession.  That legislation had made 

 

105.    See MARTIN, supra note 103, at 187; see also C.P. Trussell, Truman Safe 
as Auto Skids on Brazilian Mountain Road, N.Y. TIMES, Sept. 7, 1947, at 1 (“An As-
sociated Press correspondent in the President’s party stated that when he and other 
reporters saw the automobile, the wheel was over the retaining-wall curb with two feet 
to spare from the precipitous cliff.”); Ernest B. Vaccaro, Truman Narrowly Escapes 
Wreck, CORSICANA DAILY SUN, Sept. 6, 1947, at 1.  Lieutenant Commander W.M. 
Rigdon, who wrote the official log of the President’s voyage, downplayed the episode, 
commenting that, “the incident [was] greatly exaggerated and sensationalized in our 
press as a dangerous incident.”  Log of the President Harry S. Truman’s Trip to Rio 
de Janeiro, Brazil, HARRY S. TRUMAN LIBR. & MUSEUM, https://www.trumanli-
brary.gov/library/personal-papers/subject-file-1943-1980/president-trumans-travel-
logs-1947?documentid=2&pagenumber=41 (last visited Jan. 27, 2021) (Rose A. Con-
way Papers collection). 

106.    See Hasenfus, supra note 103, at 330. 
107.    See U.S. CONST., amend. XX, § 1; see also Hasenfus, supra note 103, at 

330. 
108.   Hasenfus, supra note 103, at 330. 
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the Speaker of the House next in line after the Vice President.”109  No-
tably, Ike discussed “modifying” the 1947 statute, but he did not call 
into question its constitutionality.  In the second volume of his mem-
oirs, Eisenhower reaffirmed his implicit view that legislative succes-
sion was unwise, but constitutional.  He wrote of the possibility that 
“the Vice President [could] die[ ] and [be] succeeded under present law 
by the Speaker of the House who is of another party.”110 

Eisenhower’s Chief of Staff, Sherman Adams, recalled a Cabi-
net debate in 1957 over whether the administration should recommend 
that Congress remove lawmakers from the line of succession as part of 
a broader proposed constitutional amendment: 

     The President noted that he and [Attorney General 
Herbert] Brownell disagreed on the question of succes-
sion beyond the Vice President; he was against the pre-
sent law that puts the Speaker of the House next in line, 
but Brownell did not want to change that rule.  Eisen-
hower felt that the presidency should be handed down to 
members of the same political party as that of the Presi-
dent and he favored putting senior members of the Cabi-
net next to the Vice President in succession, as had been 
the law in past years.  Brownell pointed out to the Presi-
dent that to add a change in the present order of succes-
sion to the proposed [presidential] disability [constitu-
tional] amendment would only provoke a loud political 
wrangle in Congress, and the important objective of 
providing for an Acting President might be buried in the 
resulting controversy.  [Vice President Richard] Nixon 
agreed with the Attorney General.  The Cabinet unani-
mously favored further efforts to get the disability 
amendment considered by Congress.111 

 

109.    DWIGHT D. EISENHOWER, MANDATE FOR CHANGE: 1953–1956, at 545 
(1963). 

110.    DWIGHT D. EISENHOWER, WAGING PEACE: 1956–1961, at 233 n.3 
(1965). 

111.     SHERMAN ADAMS, FIRSTHAND REPORT: THE STORY OF THE EISENHOWER 
ADMINISTRATION 200 (1961).  The minutes from the Cabinet meeting track Adams’s 
recollection.  They state:   
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Two points stand out in this excerpt.  The first is the President’s 
clear antipathy to the 1947 Act, which invited all measure of criticism 
of the statute from his advisors.  Yet no one at the Cabinet meeting 
suggested the measure was unconstitutional, which in effect would 
have solved the problem for the President.  Second, the Attorney Gen-
eral—the Cabinet officer with primary responsibility for executive 
branch legal interpretation—in effect led the administration’s effort to 
preserve legislative succession.  Ultimately, the Eisenhower Justice 
Department prepared a draft constitutional amendment regarding suc-
cession and inability that did not include an override of the legislative 
succession provisions in the 1947 measure.112 

In late 1963, as former President, Eisenhower penned an article 
for the Saturday Evening Post.113  In it he laid out a strong case for 
changing the line of succession to exclude lawmakers.114  At no point 

 

Presidential Disability – The President asked the Attorney General to 
make a brief presentation of his study on this matter, but he pointed 
out that he differed from the Attorney General by believing that the 
line of succession after the Vice President should remain within the 
Party instead of being established as of now.  The Attorney General 
pointed out that there is currently no provision of law covering a Pres-
idential disability situation and the return of a President to office fol-
lowing a disability after the Vice President has taken over in the 
meantime.  He said that the President had concluded that these un-
certainties were sufficiently serious to make it his duty to recommend 
corrective action. 

 
Minutes of Cabinet Meeting, at 1–2 (Feb. 8, 1957) (on file with the Dwight D. Eisen-
hower Presidential Library & Museum, National Archives); see also EISENHOWER, 
supra note 109, at 545–46 (“Any attempt to change the law would have caused bitter 
reaction.”); ARTHUR BERNON TOURTELLOT, THE PRESIDENTS ON THE PRESIDENCY 
393, 465 n.56 (Russell & Russell 1970) (1964) (quoting former President Dwight Ei-
senhower on CBS Reports) (“I think [legislative succession] is wrong . . . .  I never 
brought it up as a matter of legislation for the simple reason that I had, by the time I 
had studied these things and was ready to make things [different], I had an opposition 
Congress, and I knew they were not going to make that change, so that’s that.”). 

112.    See Herbert Brownell, Jr., Presidential Disability: The Need for a Con-
stitutional Amendment, 68 YALE L.J. 189, 196–97 (1958). 

113.    See Dwight D. Eisenhower, When the Highest Office Changes Hands, 
SATURDAY EVENING POST, Dec. 14, 1963, at 15. 

114.    See id. 
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in his discussion, however, did he intimate that the principle of legisla-
tive succession might be unconstitutional.115 

In early 1964, CBS Reports featured the views of former Presi-
dents Eisenhower and Truman on the policy merits of legislative suc-
cession.116  Without apparently descending into legal minutiae, Truman 
defended legislative succession and, once again, Eisenhower opposed 
it.117  Later in the year, Eisenhower submitted his own personal pro-
posal to the relevant Senate Judiciary Subcommittee on how to fix the 
presidential succession and inability processes.118  Though he remained 
opposed to the 1947 statute, he again did not suggest that legislative 
succession was unconstitutional.119  Indeed, Eisenhower proposed that, 
in situations in which presidential capacity remained uncertain, a com-
mission should be established which would include, among others, the 
Speaker, the President pro tempore, and the minority leaders of both 
houses of Congress.120  Thus, despite his firmly-held views as to the 
unwisdom of legislative succession, former President Eisenhower had 
few qualms about the legislative branch’s involvement in determining 
executive inability, again presumably reflecting his acceptance of its 
constitutionality.   

In 1956, during Eisenhower’s presidency, former president Her-
bert Hoover submitted testimony for the record to a special subcom-
mittee of the House Judiciary Committee which was examining exec-
utive incapacity issues.  He commented: 

    The question of inability of the Vice President at the 
same time as the President seems to me rather remote.  In 
any event, the only assurance of continuity of the party 
in power would require a revision of the present law as 
to succession.  The whole question would be solved by 

 

115.    See id.   
116.    See Ike, Truman Differ on Line of Succession, CHI. TRIB., Jan. 9, 1964, 

at 17; Thomas P. Ronan, Eisenhower, Truman and Nixon Weigh Presidential Succes-
sion, N.Y. TIMES, Jan. 9, 1964, at 19. 

117.    See Ike, Truman Differ on Line of Succession, supra note 116; Ronan, 
supra note 116; see also TOURTELLOT, supra note 111, at 393, 465 n.56. 

118.    See Presidential Inability and Vacancies in the Office of Vice President: 
Hearings Before the Subcomm. on Const. Amends. of the S. Comm. on the Judiciary, 
88th Cong. 232–33 (1964) (Sen. Bayh’s submission of Eisenhower’s letter for the rec-
ord). 

119.    See id. at 233. 
120.    See id.; see also Goldstein, Taking, supra note 24, at 992 n.180. 
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returning to the act of 1886 which established the succes-
sion within the Cabinet . . . .121 

As was the case with Eisenhower, Hoover questioned the pru-
dence of legislative succession due to the potential transfer of partisan 
control of the White House.  But he did not question the statute’s con-
stitutionality. 

At some point during the Eisenhower administration, an attor-
ney in the Department of Justice’s Office of Legal Counsel (OLC) un-
dertook an analysis of the constitutionality of the 1947 measure.122  In 
discussing the familiar “Officer” arguments, the memorandum ex-
pressed misgivings about the constitutionality of legislative succession.  
At various points, the memorandum opined that, with respect to the 
measure’s constitutionality, “the doubts are fairly substantial,” “[t]he 
weight of authority seems” arrayed against the statute, “there is serious 
doubt” about its lawfulness, and the legal question “is debatable.”123 

At the same time, the memorandum noted a number of argu-
ments in the favor of legislative succession including that “it may be 
said that both the Speaker and the President pro tempore are officers 
[entitled] to act [as Acting President] if the term is not given a narrow 
construction.”124  The memorandum reasoned that the fact that legisla-
tive succession was adopted in the 1792 statute was a consideration that 
“is certainly entitled to considerable weight.”125  Moreover, the docu-
ment mentioned that the Twentieth Amendment’s use of a broader term 
“person” in the context of vacancies involving the President-elect and 
Vice President-elect could prompt a broader interpretation of the term 
“Officer” in the Succession Clause, which would support the claims of 
a Speaker and President pro tempore.126 

 

121.    Problem of Presidential Inability: Hearings Before Special Subcomm. 
to Study Presidential Inability of the H. Comm. on the Judiciary, 84th Cong. 2 (1956). 

122.    See Memorandum from the Office of Legal Counsel on Presidential Suc-
cession, unsigned, undated document [hereinafter Unsigned OLC Memo] (on file with 
Dwight D. Eisenhower Presidential Library & Museum, Herbert Brownell papers, 
Presidential Succession Materials, File No. 4).  It is certainly possible that other mem-
oranda involving legislative succession exist somewhere in government archives, but 
the ones outlined in this article are the only ones the author has been able to find. 

123.    Id. at 8, 15. 
124.    Id. at 10. 
125.    Id. at 12. 
126.   Id. at 14 n.18. 
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Despite the skeptical tone of the memorandum toward legisla-
tive succession, the author was careful to note that “we are not prepared 
to conclude at this time that corrective legislation should be sought, 
particularly in view of the unlikelihood of favorable Congressional ac-
tion.”127  Moreover, the memorandum concluded that “it would seem 
doubtful, should a tragedy occur whereby there was neither a President 
nor Vice President, that any public official would, for personal or other 
reasons, attempt to engender a conflict over succession to the detriment 
of the nation.”128 

While the tenor of the document cannot be ignored, there are 
numerous reasons why it should not be given undue weight.  First, un-
like the numerous other executive branch legal memoranda outlined 
later in this article, this document does not reach a clear position on the 
legal validity of legislative succession.  That the President himself was 
strongly opposed to the principle of legislative succession makes it all 
the more noteworthy that the memorandum failed to conclude that the 
measure was unconstitutional.   

Second, the memorandum was not drafted with the intent of 
providing a definitive executive branch legal position.  It was essen-
tially a memorandum for the file, written so that the relevant arguments 
“will be readily available” should they need to be consulted during a 
dual vacancy or dual incapacity scenario.129  To that end, it does not 
purport to overturn the memorandum drafted by Acting Attorney Gen-
eral McGregor in 1947.  The nonbinding nature of this inconclusive 
memorandum is underscored by the fact that it is undated and unsigned 
and was never made public. 

Finally, even if this opinion could somehow be seen as estab-
lishing an official executive branch legal position against the constitu-
tionality of legislative succession, as will be seen, it has been clearly 
superseded on numerous occasions by opinions from OLC and the Of-
fice of White House counsel.   

C. The Kennedy Administration 

In 1961, Attorney General Robert Kennedy presented a memo-
randum to Eisenhower’s successor, President John F. Kennedy, about 
how to address presidential inability.  In the document, the Attorney 
 

127.   Id. at 8. 
128.   Id. at 15. 
129.   Id. at 8. 
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General indicated that “the Vice President or other ‘officer’ designated 
by law to act as President has the authority under the Constitution to 
decide when [presidential] inability exists.”130  Nowhere in the opinion 
did the Attorney General qualify his “other ‘officer’ designated by law” 
formulation to exclude the Speaker or President pro tempore, lending 
implicit support for legislative succession.131 

That same year, the Kennedy administration embraced legisla-
tive succession even more clearly.  The President requested legislation 
to provide Secret Service protection for any individual after the Vice 
President in the line of succession.132  The administration’s proposed 
measure provided that “[t]he phrase ‘other officer next in the order of 
succession to the office of the President’ as used in this section shall 
mean the person next in the order of succession to act as President in 
accordance with title 3, United States Code, sections 19 and 20.”133  
Section 19 of Title 3 reflects the legislative succession provisions of 
the 1947 Act.  Notably, the administration specifically defined the term 
“Officer” to include legislators, going to perhaps the central constitu-
tional question of the Succession Clause. 

U.E. Baughman, the chief of the U.S. Secret Service, testified 
before the House Judiciary Committee and defended the Kennedy ad-
ministration’s legislative request.  In his prepared opening statement, 
Baughman made clear that the proposal specifically entailed the pro-
tection of lawmakers: 

    As to the first purpose of the bill, the Speaker of the 
House of Representatives would become [Acting] Presi-
dent in the case of the death of both the President and the 
Vice President . . . .  After the Speaker would come the 
President pro tempore . . . .  [T]he Speaker . . . would be 
next in line to the Presidency in the event either the Pres-
ident or Vice President should die in office . . . .  [Under 
the Administration’s proposed bill,] the person next in 
line to the Presidency would be in the same position as 

 

130.    Robert F. Kennedy, Presidential Inability, 42 U.S. Op. Att’y Gen. 69, 88 
(1961), 1961 WL 4912 [hereinafter Kennedy Legal Opinion]. 

131.    Cf. Feerick, supra note 24, at 28 n.114. 
132.    See H.R. REP. No. 87-432, at 2, 4 (1961). 
133.    Id. at 4. 
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the Vice President ordinarily is as to succession to Presi-
dential office.134 

During his testimony, Baughman made clear that the President 
himself supported this measure.  “[T]he President said that he person-
ally wanted to introduce the bill . . . rather than have the Secretary in-
troduce [it] . . . .  The President is behind it 100 per cent.”135 

The ultimate bill, the origin of which began in the executive 
branch and which clearly reaffirmed the principle of legislative succes-
sion, was passed by Congress and signed into law by President Ken-
nedy on October 16, 1962.136  It was codified as 18 U.S.C. § 871(a). 
 

134.    To Amend Title 18, U.S. Code Sections 871 and 3056, To Provide Pen-
alties for Threats Against the Successors to the Presidency and to Authorize Their 
Protection by the Secret Service: Hearing on H.R. 6691 Before the Subcomm. No. 4 
of the H. Comm. on the Judiciary, 87th Cong. 1–2 (1961) [hereinafter Secret Service 
Hearing] (statement by U.E. Baughman, Chief, U.S. Secret Service); see also id. at 3 
(stating that the measure would “protect the President . . . [and] the other gentlemen 
who would follow in succession.  For instance, the Speaker of the House, the [Presi-
dent] pro tempore of the Senate, and the Secretary of State, Treasury, and on down the 
line through the Cabinet officers”); id. at 20–21 (quoting the exchange between Rep. 
Forrester and Baughman) (“Mr. Forrester.  All right, Mr. Baughman, if the Vice Pres-
ident should succeed to the Presidency, under this legislation, this would automatically 
mean this protection would automatically be extended to the Speaker of the House; 
would it not?  Mr. Baughman.  That is correct, Mr. Chairman.”). 

135.    Secret Service Hearing, supra note 134, at 24 (testimony of U.E. Baugh-
man). 

136.    See Act of Oct. 16, 1962, Pub. L. No. 87-829, 76 Stat. 956; see also 
Secret Service Headache—McCormack Doesn’t Want Protection, BOS. GLOBE, Mar. 
1, 1964, at 20 [hereinafter Secret Service Headache].  The statute makes it a crime to 
make a “threat to take the life of, to kidnap, or to inflict bodily harm upon the Presi-
dent” or his or her successors.  See 18 U.S.C. § 871(a).  It does not appear that 18 
U.S.C. § 871(a) is often used to prosecute those threatening or trying to kill the 
Speaker or President pro tempore.  See, e.g., Superseding Indictment, United States v. 
Martis, No. CR-21-08043 (D. Ariz. June 1, 2021) (on file with author) (bringing 
charges against a defendant for making threats against Speaker Pelosi under 18 U.S.C. 
§§ 875(c), 981, 982; 21 U.S.C. §§ 853, 881; and 28 U.S.C. § 2461(c), but not under 
18 U.S.C. § 871(a)); Indictment, United States v. Meredith, No. 21-MJ-017 (D.D.C. 
January 7, 2021) (bringing charges against a defendant for making threats against 
Speaker Pelosi under 18 U.S.C. § 875(c), but not under 18 U.S.C. § 871(a)); Amended 
Complaint, United States v. Giusti, No. 3-10-70260 (N.D. Cal. Aug. 8, 2010) (on file 
with author); Superseding Indictment, United States v. Giusti, No. CR 10-0302 (N.D. 
Cal. Aug. 12, 2010) (on file with author) (bringing charges against a defendant for 
making threats against Speaker Nancy Pelosi under 47 U.S.C. § 223(a)(1)(C) and 18 

323



BROWNELL—FINAL 3-9 V.2.DOCX (DO NOT DELETE) 3/9/22  5:13 PM 

142 The University of Memphis Law Review Vol. 52 

In 1963, Baughman’s successor as Secret Service chief, James 
J. Rowley, appeared as a witness at a hearing of the House Appropria-
tions Committee.137  At the hearing, Representative Otto Passman in-
quired whether “[i]n the event of the death of the Vice President, you 
would have to move that protection to the Speaker of the House and 
give him the same type of protection you would the Vice President be-
cause, in fact, under the law he would be the next in line for the presi-
dency?”138  The Secret Service chief answered “[y]es, sir.”139 

On November 22, 1963, President Kennedy was shot in Dallas.  
He was immediately rushed to Parkland Hospital where he passed 
away.140  Word soon began to leak out to the public that Kennedy had 

 

U.S.C. § 2261A(2), not under 18 U.S.C. § 871(a)).  A prosecution under 18 U.S.C. § 
871(a) might conceivably be a way that legislative succession could be determined in 
the courts outside of the context of a presidential succession dispute.  Someone pros-
ecuted for trying to assassinate the Speaker or President pro tempore under this provi-
sion could try to challenge the constitutionality of the legislative succession principle 
embedded within Section 871(a); this would be unlikely to be a political question or 
to involve a prudential doctrine as it could entail a criminal conviction.  Americo 
Cinquegrana has suggested other means of testing legislative succession in the courts 
outside of a dispute over the White House.  See Cinquegrana, supra note 44, at 142–
46. 

137.    See Secret Service Headache, supra note 136, at 20. 
138.    Id. 
139.    Id.  In the years since Baughman’s and Rowley’s testimony, numerous 

Secret Service agents have implicitly acknowledged the constitutionality of legislative 
succession in their memoirs.  See CLINT HILL WITH LISA MCCUBBIN, FIVE PRESIDENTS 
417, 419 (2016) (“[W]e had to provide protection for the person next in the line of 
succession to the president, Carl Albert, Speaker of the House of Representatives . . . 
.  [When Nelson Rockefeller became Vice President,] [w]e were then able to discon-
tinue protection for Speaker Albert.”); RUFUS W. YOUNGBLOOD, 20 YEARS IN THE 
SECRET SERVICE 108, 123 (2d ed. 2018) (noting that after Kennedy’s assassination 
“House Speaker John W. McCormack . . . was now the next man in line of succession 
to the presidency . . . .  McCormack . . . was now first in line of succession to the 
presidency”); JOSEPH PETRO WITH JEFFREY ROBINSON, STANDING NEXT TO HISTORY 
108 (2005) (“I was sent to the detail protecting Carl Albert, who was Speaker of the 
House, and therefore next in line to succeed [President] Ford.”); JERRY PARR WITH 
CAROLYN PARR, IN THE SECRET SERVICE 144 (2013) (“Carl Albert . . . was next in line 
until a vice president could be confirmed . . . .”). 

140.    There was great confusion in the immediate aftermath of the Kennedy 
assassination.  In 1968, author Jim Bishop wrote that “[o]fficials at the Pentagon were 
calling the White House switchboard at the Dallas-Sheraton Hotel asking who was 
now in command.  An officer grabbed the phone and assured the Pentagon that 
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died, prompting White House press aide, Malcolm Kilduff, to approach 
the new President, Lyndon Johnson, and ask whether he could confirm 
the former President’s death to the media.141  Johnson replied: 

No, Mac, I think we had better wait for a few minutes.  I 
think I had better get out of here and get back to the plane 
before you announce it.  We don’t know whether this [is] 
a worldwide communist conspiracy, whether they are af-
ter me as well as they were after President Kennedy, or 
whether they are after Speaker [John W.] McCormack or 
Senator [Carl] Hayden.142 

By including Speaker McCormack and President pro tempore 
Hayden in his calculus, Johnson clearly viewed legislative succession 
as valid.  Notably, he did so at a time when the succession regime was 
under tremendous stress, only minutes after Kennedy had passed away 
and before Johnson had even taken the oath of office. 

In his memoir, President Kennedy’s speechwriter and confi-
dante, Ted Sorensen, looked back on the grim moments immediately 
following the assassination of the President.143  He recalled that “[t]he 
attorney general asked me to notify House speaker John McCormack 
who, upon the swearing-in of the new president, Lyndon Johnson, 

 

Secretary of Defense Robert McNamara and the Joint Chiefs of Staff ‘are now the 
President.’”  JIM BISHOP, THE DAY KENNEDY WAS SHOT 271 (1968).  It should be 
noted that these ambiguous remarks by an unnamed White House official do not go to 
matters of legislative succession.  They involved regular President-to-Vice President 
succession.  Moreover, the question came from the Pentagon and went to the issue of 
“who was . . . in command.”  Id.  From context, this question would seem like a matter 
of command authority over the military—and not presidential succession.  Cf. infra 
notes 255–63 and 274–78 and accompanying text (discussing similar confusion over 
these concepts after the Reagan assassination attempt).  Had the White House inter-
locutor meant to convey that legislative succession was unconstitutional (and that the 
Vice President was somehow out of the picture), he would presumably have said that 
the Secretary of State was in charge as the Secretary of State and Secretary of Treasury 
come before the Secretary of Defense in the line of succession.  See supra note 101 
and accompanying text. 

141.    See STEVEN M. GILLON, THE KENNEDY ASSASSINATION—24 HOURS 
AFTER 92–93 (2009). 

142.    Id. at 93; see also FEERICK, supra note 16, at 9. 
143.    See TED SORENSEN, COUNSELOR: A LIFE AT THE EDGE OF HISTORY 362 

(2008). 
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would become second [sic] in line for the presidency.”144  Clearly, by 
giving these instructions, the Attorney General believed that legislative 
succession was constitutional.  Similarly, Sorensen—himself an attor-
ney—did not question the Speaker’s lawful status as a possible succes-
sor.  Nor would this be the last time that Sorensen would communicate 
with a Speaker about such matters during tense times for the succes-
sion. 

D.  The Johnson Administration 

As mentioned earlier, prior to adoption of the Twenty-Fifth 
Amendment, a vacancy in the vice presidency could not be addressed 
until the inauguration of a new officeholder following the next quad-
rennial election.145  As such, following the Kennedy assassination, for 
the first fourteen months of Lyndon Johnson’s tenure in the Oval Of-
fice, the Texan’s potential successors were fellow partisans Speaker 
McCormack and President pro tempore Hayden. 

During the Johnson years, the most obvious manifestation of the 
executive branch’s acceptance of the constitutionality of legislative 
succession occurred when the President entered into a letter arrange-
ment with Speaker McCormack a few weeks after Kennedy’s assassi-
nation.  Through this letter the Speaker would have become Acting 
President had the President been unable to execute his powers and du-
ties.  Moreover, the Speaker would have helped determine whether the 
President had become incapacitated.146  This letter arrangement fol-
lowed earlier precedent from the Eisenhower and Kennedy administra-
tions in which both presidents had entered into similar arrangements 
with their vice presidents.147  The pact also provided for McCormack’s 
resignation if he became Acting President which brought the measure 
into conformity with the 1947 Act.148 

 

144.    Id.  The Speaker actually became first in line.  See supra note 101 and 
accompanying text. 

145.    See, e.g., FEERICK, supra note 23, at 31–32; Amar & Amar, supra note 
24, at 123. 

146.    See Johnson Provides for a Disability, N.Y. TIMES, Dec. 6, 1963, at A1 
[hereinafter Johnson Provides]. 

147.    See FEERICK, supra note 23, at 53–54, 320–37. 
148.    The author would like to thank Professor Joel Goldstein for raising this 

point. 
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White House counsel Lee White drafted the Johnson-McCor-
mack document and ensured that both men signed it.149  At no point in 
his memoirs did White express any misgivings—constitutional or oth-
erwise—about the Speaker playing a central role in determining presi-
dential incapacity.150 

The letter arrangement between the President and the Speaker 
was undergirded by a confidential legal opinion from OLC, the entity 
tasked with providing legal advice for the executive branch.151  In De-
cember 1963, the Assistant Attorney General for OLC, Norbert Schlei, 
wrote that: 

The question has been asked whether President Johnson 
and Speaker of the House McCormack may enter into an 
understanding on presidential inability similar to the 
agreements entered into by President Eisenhower and 
Vice President Nixon . . . and by the late President Ken-
nedy and then Vice President Johnson . . . .  [I]t is con-
cluded that such an agreement would be consistent with 
the Constitution and the Presidential Succession Act of 
1947 . . . . 
      . . . . 

     When [the 1947 legislation] was before the Congress, 
the then Acting Attorney General, Douglas W. 
McGregor, expressed the opinion that it was constitu-
tional, and the House Committee on the Judiciary con-
curred in this conclusion . . . .  Apparently, Congress in 

 

149.    See LEE C. WHITE, GOVERNMENT FOR THE PEOPLE 118–19 (2008). 
150.    See id. 
151.   See 28 U.S.C. §§ 511–12.  Former assistant Attorney General for OLC, 

Randy Moss wrote that:  
  

When the views of the Office of Legal Counsel are sought on the 
question of the legality of a proposed executive branch action, those 
views are typically treated as conclusive and binding within the ex-
ecutive branch.  The legal advice of the Office [of Legal Counsel], 
often embodied in formal, written opinions, constitutes the legal po-
sition of the executive branch, unless overruled by the President or 
the Attorney General. 

 
Randolph D. Moss, Executive Branch Legal Interpretation: A Perspective from the 
Office of Legal Counsel, 52 ADMIN. L. REV. 1303, 1305 (2000). 

327



BROWNELL—FINAL 3-9 V.2.DOCX (DO NOT DELETE) 3/9/22  5:13 PM 

146 The University of Memphis Law Review Vol. 52 

enacting this proposal into law accepted those views as a 
proper construction of Article II, section 1, clause 6 of 
the Constitution.  Those views seem to me to be clearly 
correct.152 

In discussing the letter itself, which involved the Speaker play-
ing a role in determining presidential incapacity, Schlei reasoned that 
since: 

[Neither] the Constitution nor the Succession Act speci-
fies who shall determine when a Presidential inability be-
gins and ends . . . it seems entirely appropriate, until the 
matter is clarified by constitutional amendment or other-
wise, for an agreement . . . to be entered into between the 
President and the Speaker of the House . . . .  Clearly 
nothing in the Constitution or the Succession Act re-
quires a different interpretation as to who shall deter-
mine the existence or termination of inability when the 
Speaker is involved rather than the Vice President.  
Therefore, except for the reference to the Speaker rather 
than to the Vice President, an understanding embodying 
such a commitment by the Speaker could incorporate all 
of the terms and use language identical to that contained 
in the Eisenhower-Nixon and Kennedy-Johnson agree-
ments.153 

By essentially substituting the Speaker for the Vice President in 
his letter arrangement, Johnson and his Department of Justice came 
down firmly on the side of the constitutionality of legislative succes-
sion.  Notably, nowhere did Schlei mention the unsigned and undated 
OLC memorandum for the file from the Eisenhower years. 

Johnson himself implicitly reaffirmed his support for legislative 
succession in an interview in 1964.154  He remarked that following Ken-
nedy’s assassination: 

 

152.     Memorandum from Norbert A. Schlei, Assistant Att’y Gen., Office of 
Legal Counsel, Agreement Between the President and the Speaker of the House as to 
Procedures in the Event of Presidential Inability (Dec. 4, 1963), in FEERICK, supra 
note 23, at 323, 325–26 [hereinafter Schlei Memo] (emphases added). 

153.    Id. at 328 (emphases added). 
154.    See Transcript of Television and Radio Interview Conducted by Repre-

sentatives of Major Broadcast Services. March 15, 1964, in PUBLIC PAPERS OF THE 
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I made it clear to the Cabinet . . . that when the President 
and the next in line of succession [the Speaker] were out 
of town, that we wanted most of the Cabinet here.  And 
the President since that time has not been out of town 
with any appreciable number of Cabinet officers absent.      
    . . . .   

    I participated in passing the [1947] measure that estab-
lishes the line of succession now, and I think that that’s 
very good. 
     . . . .   

     [O]ne of the first things I did [after becoming Presi-
dent] was to ask the distinguished Speaker of the House 
to come to my office, and I made an agreement with him 
[akin to the Eisenhower-Nixon and Kennedy-Johnson 
pacts] . . . if I should become disabled.155 

Yet again, legislative succession was publicly embraced by the 
executive branch at the highest level.  Moreover, acceptance of the 
principle had important ramifications for governance in that a majority 
of the members of the Cabinet were directed to stay in the Washington 
area if Johnson and McCormack were away from the nation’s capital.  
Doubtless, this decision affected the way each Cabinet department was 
administered. 

Other practical manifestations of the Speaker’s status as presi-
dential successor were quickly put into place as well.  As the next in 
the line of succession, Speaker McCormack was granted special access 
to foreign policy information by the Johnson administration.  On De-
cember 3, 1963, the White House announced the following: 

 

PRESIDENTS OF THE UNITED STATES:  LYNDON B. JOHNSON, 1963–64, at 361 (1965) 
[hereinafter JOHNSON PUBLIC PAPERS]. 

155.     Id. at 362–64.  Johnson’s anxiety about becoming incapacitated in of-
fice was real and almost certainly played a role in his executing the letter arrangement 
with McCormack.  LBJ had had a heart attack almost a decade prior and was deeply 
concerned about whether his constitution could endure multiple years in the White 
House.  See LYNDON BAINES JOHNSON, THE VANTAGE POINT 93 (1971); Robert E. 
Gilbert, The Political Effects of Presidential Illness: The Case of Lyndon B. Johnson, 
16 POL. PSYCH. 761, 761–62 (1995).  Moreover, the state of Johnson’s heart was a 
matter of public interest at the time.  Indeed, inaccurate reports spread quickly that 
Johnson had experienced cardiac arrest immediately following the assassination of 
Kennedy.  See FEERICK, supra note 23, at 24.  
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To assure the continuity of the Government in the event 
of any contingency, the President has given instructions 
that the Speaker of the House, who now succeeds him as 
next in line to the Presidency, be kept continuously and 
appropriately informed on national security matters and 
be invited to those N.S.C. [National Security Council] or 
other key decision-making meetings where the Speaker’s 
presence would be consistent with this objective and in 
no way inconsistent with his legislative responsibili-
ties.156 

A reporter described the implementation of this policy:  “At 
[President] Johnson’s direction, [Speaker McCormack] now routinely 
attends meetings of the top-secret National Security Council, and daily 
briefings by the State Department.”157  In his memoirs, Johnson re-
called that “from the time I became President until a new Vice Presi-
dent had been elected in November 1964, I invited Speaker of the 
House McCormack . . . to attend NSC meetings.”158  The President ex-
plained that he had done so because the Speaker “would have been my 
legal successor.”159 

Another journalist revealed that “[b]esides today’s measures to 
keep Mr. McCormack more fully informed of executive decisions, the 
Administration is groping for a broad plan to ‘train’ the Speaker against 
the possibility that [h]e may assume the reins of government.”160  More-
over, as occurred with Speaker Martin, McCormack received an 

 

156.    Nan Robertson, McCormack Asked to Join in Key Meetings on Policy, 
N.Y. TIMES, Dec. 4, 1963, at 1 (emphasis added); see also FEERICK, supra note 16, at 
268 n.‡. 

157.    Don Oberdorfer, The Job John McCormack Dreads, SATURDAY 
EVENING POST, Mar. 21, 1964, at 66; see also Schlei Memo, supra note 152; Johnson 
Provides, supra note 146; McCormack for Succession Law but Would Not Obstruct 
Change, N.Y. TIMES, Dec. 9, 1963, at 1 [hereinafter McCormack for Succession Law]; 
McCormack to Sit as LBJ Understudy:  He Will Attend All Key Talks, BOS. GLOBE, 
December 3, 1963. 

158.     JOHNSON, supra note 155, at 65 n*. 
159.    Id. 
160.    Robertson, supra note 156. 
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executive branch security detail.161  As was also the case with Martin, 
McCormack shooed the protective personnel away.162 

That same month, it was revealed by the press that “Carl Hay-
den, President Pro Tempore of the Senate, who follows Mr. McCor-
mack in line of succession to the Presidency, would attend weekly 
meetings of Congressional leaders at the White House . . . .  Now . . . it 
is deemed necessary to keep him more fully briefed.”163  Thus, like the 
Speaker, the President pro tempore enjoyed enhanced status at the time, 
revealing in yet another way that the executive branch was “all in” re-
garding the constitutionality of legislative succession by fully opera-
tionalizing the principle. 

During this same period, President Johnson and Secretary of 
State Dean Rusk attended a gathering of State Department employees.  
The President made clear to those assembled the individual whom he 
believed to be his successor.  Johnson explained, “Mr. Secretary—First 
of all I should like to introduce to you one of the great Americans . . . 
the next in the line of succession, the very able Speaker of the House 
of Representatives, John McCormack.”164  This episode is striking as it 
involved the sitting President, in a public setting, confirming the 
Speaker’s place in the line of succession in front of the executive 
branch official—the Secretary of State—who would himself be next in 
line if the relevant provisions of the 1947 Act were deemed unconsti-
tutional.  The fact that these remarks were made in the presence of State 
Department personnel—some of whom may have preferred the head of 
their own department to be the direct presidential successor—made the 
remarks all the more noteworthy. 

Johnson also implicitly expressed his acknowledgement of leg-
islative succession in several private conversations.  Immediately fol-
lowing the Kennedy assassination, and prior to his election and 

 

161.    See GARRISON NELSON, JOHN WILLIAM MCCORMACK:  A POLITICAL 
BIOGRAPHY 655–57 (2017) (noting the Secret Service’s and the FBI’s efforts to pro-
tect McCormack); Secret Service Headache, supra note 136; Jules Witcover, Men 
Who Might Be President Unguarded, DAILY INDEP. J. (San Rafael), Sept. 9, 1964, at 
44; BISHOP, supra note 140, at 336–37; Jim Bishop, Heartbreak, Confusion, Planning, 
Arrest—All One Sad 24 Hour Day, COSHOCTON TRIB., Dec. 1, 1968, at 2.  

162.    See NELSON, supra note 161, at 655–57; Secret Service Headache, supra 
note 136. 

163.    Robertson, supra note 156. 
164.    Remarks to Employees of the Department of State. December 5, 1963, 

in JOHNSON PUBLIC PAPERS, supra note 154, at 27, 29. 
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inauguration as President in his own right, Johnson expressed his un-
willingness to travel overseas due to concerns over the advanced age 
and feebleness of McCormack and Hayden.165  A few days after taking 
over for Kennedy, Johnson spoke to a joint session of Congress.  Seated 
behind the President at the rostrum were the Speaker and President pro 
tempore.  Both men were not only old—they looked old—and their 
presence as potential successors was on full display for all to see.166  
Their senectitude and seeming frailty unnerved the public.167 

Not long afterward, in a private January 1964 conversation with 
Senator Richard Russell, Johnson discussed the French government’s 
expectation that President Johnson would fly to Paris to meet with Pres-
ident Charles de Gaulle.168  During their talk, the President never ques-
tioned the constitutionality of legislative succession, but he made clear 
that public concern over the age and health of McCormack and Hayden 
ensured he had no intentions of going overseas.  “I’ve got John McCor-
mack and Carl Hayden, and I don’t want to travel anyway.”169  Johnson 
echoed the same sentiment to Senate Majority Leader Mike Mansfield 
when recalling his recent joint address to Congress.  “I looked back [at 
the rostrum] and saw John McCormack [and] Carl Hayden . . . and I 
just decided that I wasn’t going to be leaving this country going any-
where.”170 

He gave several reasons to New York Times columnist James 
Reston as to why he was not going overseas.  One of them was that “we 
have no vice president,” a point he raised in the context of 

 

165.    See 3 THE PRESIDENTIAL RECORDINGS: LYNDON B. JOHNSON—THE 
KENNEDY ASSASSINATION AND THE TRANSFER OF POWER, NOVEMBER 1963–JANUARY 
1964, at 311–12, 319, 335, 340 (Kent B. Germany & Robert David Johnson eds., 
2005) [hereinafter  JOHNSON RECORDINGS].  Ultimately, Johnson did briefly cross the 
U.S.-Canadian border for part of a one-day visit to Vancouver, Canada in September 
1964.  See Foreign Travel Schedule of President Lyndon B. Johnson, U.S. DEP’T OF 
STATE: OFF. OF THE HISTORIAN [hereinafter OFF. OF THE HISTORIAN], https://his-
tory.state.gov/departmenthistory/travels/president/johnson-lyndon-b (last visited Jan. 
30, 2022).   

166.    See Goldstein, Taking, supra note 24, at 965. 
167.    See NELSON, supra note 161, at 659–60; see also BIRCH BAYH, ONE 

HEARTBEAT AWAY:  PRESIDENTIAL DISABILITY AND SUCCESSION 8–10 (1968); Two 
Old Timers Next in Line for Presidency of U.S., CHI. TRIB., Dec. 1, 1963, at 30. 

168.    See JOHNSON RECORDINGS, supra note 165, at 311–12. 
169.    Id. at 312. 
170.    Id. at 319. 
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McCormack’s and Hayden’s age.171  In a conversation with confidante 
Jim Rowe around the same time, he said that with “McCormack and 
. . . Hayden back there in the chair, and no vice president . . . we didn’t 
think we better be traveling his year . . . out of the United States.”172  
Johnson emphasized the point a second time in their conversation that 
“we [have] had an unusual situation, no vice president.”173 

A few months later, Johnson conveyed the same message to 
New York Times columnist C.L. Sulzberger:174  

  
     I don’t have any plans to see . . . [President Charles 
de Gaulle] as of now.  But after the elections, when 
there is a vice president and I can travel, I am not averse 
to meeting anyone . . . .  But many people are alarmed 
whenever I walk across the street.  You can’t take any 
chances with the thought of a man like . . . McCormack 
moving into the White House.175 

 
Despite his obvious concern and dissatisfaction with the age and health 
of the legislators in the line of succession and the clear disruption it 
caused both him and his Cabinet secretaries, Johnson did not conclude 
that, under the Constitution, the Secretary of State was the next rightful 
successor, even in private discussions with confidantes.  He took the 
constitutionality of legislative succession to be a given. 

Moreover, much like his directive restricting Cabinet travel, 
Johnson’s decision not to conduct any overseas travel for the first four-
teen months of his presidency had important, real-world ramifications 
for his first administration.  For a president, foreign trips are widely 
thought to be a valuable tool in the conduct of American foreign pol-
icy.176  Presidential visits often have the benefit of improving relations 
with foreign leaders, enhancing support for the United States and its 
policies in the host country, and boosting American prestige 

 

171.    Id. at 335. 
172.    Id. at 340. 
173.    Id. 
174.    See C.L. SULZBERGER, AN AGE OF MEDIOCRITY 105 (1973). 
175.    Id.; see also SEBASTIAN REYN, ATLANTIS LOST 441 n.31 (2010). 
176.    See, e.g., ELMER PLISCHKE, CONDUCT OF AMERICAN DIPLOMACY 49–55 

(2d ed. 1962); RICHARD J. ELLIS, PRESIDENTIAL TRAVEL 197, 203 (2008); KENNETH 
T. WALSH, AIR FORCE ONE 3, 13, 41, 71, 225 (2003). 
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worldwide.177  In the case of France and the United States, the relation-
ship was important and in need of shoring up.  De Gaulle was expecting 
Johnson to meet with him overseas and Johnson’s refusal did not help 
matters with France, as the ties between the two nations were becoming 
increasingly frayed.178  In sum, the President’s choice to limit his own 
travel constituted an important foreign policy decision in and of itself, 
one that was dictated to a great extent by concern over legislative suc-
cession.179 

The Johnson administration’s support for legislative succession 
was manifested in other ways.  Attorney Lawrence O’Brien served as 
White House legislative liaison for both Presidents Kennedy and John-
son and later as Postmaster General under Johnson.  In an oral history 
recorded in 1986, O’Brien discussed McCormack’s place in the line of 
succession following Kennedy’s assassination.  He recalled that 
“[n]obody ever imagines anything happening that would bring you to 
the speaker.”180  In that same vein, he also was concerned at the time 
about McCormack’s and Hayden’s advanced age.181  Both comments 
clearly reflect that O’Brien—who had himself been in the line of suc-
cession—saw legislators to be lawful successors to the presidency. 

In 1964, during congressional debate over what would become 
the Twenty-Fifth Amendment, former Attorney General Brownell ad-
vocated that any constitutional amendment should return presidential 
succession to the Cabinet secretaries.182  Such an approach, he testified, 
“has the advantage over the post-1947 succession plan of not involving 
the contemporaneous disruption of leadership of the legislative branch 
 

177.     See supra note 176. 
178.     See James Reston, The President’s Polite ‘No’ to de Gaulle, N.Y.  

TIMES, Jan. 10, 1964, at 42. 
179.     See, e.g., id.  Legislative succession would later have similar ramifica-

tions for future Speaker Carl Albert when he was next in line to the presidency.  See 
Carl Albert, The Most Dramatic Events of My Life, OKLA. STATE UNIV. OUTREACH, 
Mar. 1974, at 4, 6 (noting that the Secret Service “would have had to go with me if I 
left Washington, so I never left the city [while I was the presidential successor]”).   

180.     Oral History Interview No. VII by Michael L. Gillette, LBJ Presidential 
Library, with Lawrence F. O’Brien, in N.Y.C., N.Y., at 5–6 (Feb. 12, 1986) (interview 
transcript on file with the LBJ Presidential Library). 

181.     See id. at 6. 
182.     See Presidential Inability and Vacancies in the Office of Vice President: 

Hearings Before the Subcomm. on Const. Amendments of the S. Comm. on the Judici-
ary, 88th Cong. 138 (1964) (statement of Herbert Brownell, President, New York City 
Bar Association). 
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of the Government at a time when there is disruption in the leadership 
in the executive branch.”183  Even though Brownell was out of govern-
ment and deemed the statute imprudent, he did not question its consti-
tutionality. 

In January 1965, President Johnson submitted the administra-
tion’s proposed constitutional amendment regarding presidential suc-
cession and inability, which in modified form, would ultimately be-
come the Twenty-Fifth Amendment.184  Despite a golden opportunity 
to urge repeal of the legislative succession provisions of the 1947 Act, 
the administration made no mention of doing so.185  As such, the ad-
ministration could be seen as tacitly accepting the principle yet 
again.186 

Thus, the first fourteen months of the Johnson presidency afford 
repeated examples of executive branch practice that prepared all con-
cerned for implementation of legislative succession, a very real possi-
bility during this period. 

E.  The Nixon Administration 

In early 1964, former Vice President and attorney Richard 
Nixon published an article in the Saturday Evening Post in which he 
implicitly acknowledged the constitutionality of legislative succession.  
He observed that “since 1947 . . . the line of succession to the Presi-
dency has run:  Vice President, Speaker of the House of 

 

183.     Id. 
184.    See Special Message to the Congress on Presidential Disability 

and Related Matters (Jan. 28, 1965), in PUBLIC PAPERS OF THE PRESIDENTS OF 
THE UNITED STATES: LYNDON B. JOHNSON, 1965, at 100 (1966). 

185.    See id. at 100–03. 
186.    See BAYH, supra note 167, at 93–95.  An early draft of Senate Joint 

Resolution 139, which was drafted by the Senate Judiciary Committee and which 
would later be modified to become the Twenty-Fifth Amendment, did include removal 
of the Speaker and President pro tempore from the line of succession.  See Draft of 
S.J. Res. 139, 88th Cong. § 6(a)(1) (1963), in Herbert Brownell Papers, Dwight D. 
Eisenhower Presidential Library & Museum, Presidential Succession Materials, File 
No. 4, (on file with author); Feerick, supra note 24, at 17.  That language was later 
dropped due to concerns over antagonizing McCormack and Hayden.  See 
BAYH, supra note 167, at 40–42, 47–50, 93–95, 100; Feerick, supra note 24, at 
17; see also Brown & Cinquegrana, supra note 16, at 1400.  The author would 
like to thank Dean John Feerick and Professor Joel Goldstein for their thoughts 
in this vein. 
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Representatives, President pro tempore of the Senate, the Secretary of 
State.”187  Later that year, during testimony before the Senate Judiciary 
Committee, Nixon once again noted his tacit acceptance of legislative 
succession.  The former Vice President commented matter-of-factly 
that “Speaker McCormack . . . is the next in line in succession.”188  Sev-
eral years earlier, it will be recalled that Nixon had opposed President 
Eisenhower’s suggestion that the administration urge repeal of the 
1947 Act’s legislative succession provisions.189 

The question of legislative succession also came up on numer-
ous occasions during Nixon’s presidency.  The issue emerged because 
the Republican President was threatened with impeachment due to dis-
closure of his role in the Watergate scandal and due to the Department 
of Justice’s simultaneous criminal investigation of Vice President Spiro 
Agnew.  Both investigations ultimately resulted in resignations.  In the 
summer of 1973, Attorney General Elliot Richardson informed White 
House Chief of Staff Alexander Haig that Vice President Agnew was 
under investigation for accepting bribes.190  Given Nixon’s ongoing le-
gal woes stemming from the concurrent Watergate scandal, Haig be-
came deeply concerned that both the President and Vice President 
might be impeached or removed.191  At this juncture, the Speaker was 
Democrat Carl Albert. 

Haig immediately relayed news about Agnew to White House 
special counsel Fred Buzhardt.192  Astonished, Buzhardt remarked that, 
with both Nixon and Agnew in legal jeopardy, “[y]ou could have a 
coup d’état with the Legislative Branch taking over the Executive 
Branch under the cover of the Constitution.  The Speaker of the House 
would become [Acting] President.”193  In exasperation, Haig replied 
“[b]ut he’s a Democrat.  That would reverse the results of the election.  
We’ve got to find a way to decouple these two situations and deal with 

 

187.     S. SUBCOMM. ON CONST. AMENDMENTS, 93D CONG., SELECTED 
MATERIALS ON THE TWENTY-FIFTH AMENDMENT, S. DOC. NO. 93-42, 93 (Comm. Print 
1973) (including for the record Richard M. Nixon, We Need a Vice President Now, 
SATURDAY EVENING POST, Jan. 1, 1964). 

188.    Id. at 92. 
189.    See supra note 111 and accompanying text. 
190.    See ALEXANDER M. HAIG, JR. WITH CHARLES MCCARRY, INNER CIRCLES 

350–53 (1992). 
191.    See id. at 350–51.   
192.    See id. 
193.    Id. at 351. 
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them one at a time.  Otherwise, they’ll go down together and the coun-
try will go with them.”194 

In mid-June, the Vice President met with Nixon and Haig to 
urge their assistance with respect to the Justice Department probe.195  
Agnew brought up legislative succession during the conversation in an 
attempt to sway Nixon and Haig over to his side.196  The Vice President 
commented in the meeting that “[t]hey’re trying to get both of us at the 
same time and get Carl Albert to be [Acting] president . . .  that’s what 
it really is.”197 

In September, with the Agnew matter coming to a head, Robert 
Dixon, the Assistant Attorney General for OLC, completed a legal 
opinion about whether a sitting Vice President could be subject to fed-
eral criminal prosecution.198  While objecting to criminal immunity for 
a sitting Vice President, Dixon noted that “[i]f a Vice President is under 
indictment or sentence of imprisonment, it could be claimed that he is 
incapacitated to succeed to the Presidency, and that the Speaker of the 
House of Representatives is next in line of succession.”199  For the re-
mainder of his brief discussion on what to do in the context of vice-
presidential inability, Dixon gave no hint that he questioned the validity 
of legislative succession.200 

In a memoir of his tenure as Solicitor General during the same 
period, Robert Bork looked back on the period surrounding Agnew’s 
investigation.  A firm believer in executive power,201 Bork observed 
that “[n]o one wanted the presidency to be passed to Carl Albert . . . 
then-speaker of the House.”202  Despite this widespread sentiment 
 

194.     Id. 
195.     See RAY LOCKER, HAIG’S COUP 101–04 (2019). 
196.     See id. at 103, 147. 
197.     Id. at 103; see also id. at 147. 
198.     Memorandum from Robert G. Dixon, Jr., Assistant Att’y Gen., Off. of 

Legal Couns., Re: Amenability of the President, Vice President and Other Civil Of-
ficers to Federal Criminal Prosecution While in Office (Sept. 24, 1973), 
https://fas.org/irp/agency/doj/olc/092473.pdf.   

199.    Id. at 38. 
200.    See id.  For more on vice-presidential incapacity, see generally 

Brownell, supra note 57; Roy E. Brownell II, Vice Presidential Inability: Historical 
Episodes That Highlight a Significant Constitutional Problem, 46 PRESIDENTIAL 
STUD. Q. 434 (2016). 

201.     See, e.g., Michael Ratner & Margaret Ratner, Bork Would Rubber-
Stamp the Imperial Presidency, L.A. TIMES, (Sept. 14, 1987, 12:00 AM), 
https://www.latimes.com/archives/la-xpm-1987-09-14-me-4919-story.html. 

202.      ROBERT H. BORK, SAVING JUSTICE 54 (2013). 
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within the administration, like Dixon, Bork accepted the constitution-
ality of legislative succession. 

This was made clear in a filing he made as Solicitor General.  
During the Agnew investigation, the Vice President raised his claim 
that he was constitutionally immune from prosecution while in office.  
Bork wrote and submitted a memorandum in federal district court ar-
guing against Agnew’s position.203  In the memorandum, DOJ—under 
Bork’s signature—noted “that the successor to [the presidential] office 
would be the Speaker of the House of Representatives.”204  Thus, in a 
filing in federal court, DOJ demonstrated once again its acceptance of 
legislative succession. 

Following Agnew’s resignation, the threat of impeachment be-
gan to loom ever more ominously over Nixon after the President’s dis-
missal of Special Prosecutor Archibald Cox.  With no Vice President 
in office, senior members of the administration grew increasingly dis-
tressed about the possibility of the Speaker succeeding Nixon.  During 
a conversation with Nixon on October 23, 1973, Secretary of State 
Henry Kissinger made dismissive comments about Speaker Albert as a 
potential successor.  Referring to recent U.S. efforts to end the Yom 
Kippur War, the Secretary groused to Nixon, “Can you see Carl Albert 
in this crisis[?]”205  The next day it was Nixon’s turn to belittle Albert 
to Kissinger.  The President remarked that “if Albert had been faced 
with” the Yom Kippur War he would not have been able to address the 
 

203.      See Memorandum from Robert H. Bork for the U.S. Concerning the 
Vice    President’s Claim of Const. Immunity (Oct. 5, 1973), In re Proc. of the Grand 
Jury Impaneled Dec. 5, 1972: Application of Spiro T. Agnew, Vice President of the 
U.S. (D. Md. 1973) (No. 73-965). 

  204.      Id. at 20. 
205.     Telephone Conversation between Richard Nixon, President of the U.S., 

and Henry Kissinger, Secretary of State (Oct. 24, 1973), https://findit.li-
brary.yale.edu/images_layout/view?parentoid=12480680&increment=76; see also 
Schuker, supra note 12, at 108; ROBERT DALLEK, NIXON AND KISSINGER 531–32 
(2007).  It bears noting that by making these disparaging remarks about Speaker Al-
bert, Secretary Kissinger was not eyeing the Oval Office for himself.  Having been 
born overseas, he was not next in line after Speaker Albert and President pro tempore 
James Eastland.  See U.S. CONST. art. II, § 1, cl. 5 (“No Person except a natural born 
Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitu-
tion, shall be eligible to the Office of President[.]”); see also United States v. Sun-
Diamond Growers, 138 F.3d 961, 976 n.16 (D.C. Cir. 1998) (“Secretary of State Mad-
eleine Albright, having been born abroad, is ineligible [to become Acting Presi-
dent].”).  At this juncture, the next eligible individual in the executive branch would 
have been Secretary of the Treasury George Shultz. 
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situation.206  In his memoirs, Kissinger recalled a similar exchange, re-
ferring to Speaker Albert as the “next in line to the Presidency.”207 

In November 1973, Haig met with White House lawyers 
Buzhardt and Leonard Garment and Press Secretary Ron Zeigler to dis-
cuss the President’s perilous political and legal situation.208  The two 
attorneys proposed that Nixon resign from the presidency due to Wa-
tergate.209  Haig responded with frustration, “We don’t even have a 
Vice-President.”210  Journalists Bob Woodward and Carl Bernstein de-
scribed the ensuing discussion:  “Several disparaging comments fol-
lowed about the prospect of House Speaker Carl Albert succeeding to 
the presidency.  He was next in line until the vice-presidency was filled, 
and he was a Democrat.”211  Notably, even with two White House law-
yers in the room, no one suggested that legislative succession was un-
constitutional.  This was the case even though such a legal position 
would have alleviated the staff’s concerns about a change in partisan 
control of the executive branch. 

That same month, former Kennedy aide Ted Sorensen began 
taking steps that would have confirmed the White House’s worst fears.  
At the behest of Albert, Sorensen drafted a “comprehensive contin-
gency plan” for the Speaker in case he became Acting President.212  

 

206.     See Telephone Conversation between Richard Nixon, President of the 
U.S., and Henry Kissinger, Secretary of State (Oct. 25, 1973), https://findit.li-
brary.yale.edu/images_layout/view?parentoid=12480682&increment=72; see also 
Schuker, supra note 12, at 116–17. 

207.     HENRY KISSINGER, YEARS OF UPHEAVAL 598 (1982). 
208.     See BOB WOODWARD & CARL BERNSTEIN, THE FINAL DAYS 21, 27–28 

(1976). 
209.     See id. at 27. 
210.     Id. at 28.  Haig was deeply concerned about partisan control of the 

White House changing hands.  See, e.g., LOCKER, supra note 195, at 101, 147. 
211.     WOODWARD & BERNSTEIN, supra note 208, at 28.  One of Nixon’s top 

White House aides was John Ehrlichman.  In his memoirs, Ehrlichman seemed to 
acknowledge the Speaker’s place in the line of succession.  He referred to Speaker 
Albert as the “third-ranking Constitutional officer[,]” which appears to have been a 
loose way of referring to the line of succession.  JOHN EHRLICHMAN, WITNESS TO 
POWER 197 (1982). 

212.     Ted Gup, Speaker Albert Was Ready to Be President, WASH. POST 
(Nov. 28, 1982), https://www.washingtonpost.com/archive/poli-
tics/1982/11/28/speaker-albert-was-ready-to-be-president/84ebaa61-9cf1-4817-
836e-a993e7e0e980/; see Memorandum from Theodore C. Sorensen to Hon. Carl Al-
bert, Speaker of the House of Reps. (Nov. 8, 1973) [hereinafter Sorensen Memo] (on 
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Sorensen proposed that, if the Speaker became Acting President, Albert 
should issue a public statement along the following lines: 

     At no time did I seek this awesome burden; but I can-
not shrink from my responsibility.  Under the statute long 
ago considered with care and lawfully enacted by the rep-
resentatives of the people convened in Congress, my 
election by the House of Representatives as Speaker 
placed me next in line for the high office to which I have 
now succeeded.213 

Clearly, the former White House official would not have undertaken 
this effort if he had believed legislative succession to be unconstitu-
tional. 

Finally, during the Nixon administration (if not earlier), the ex-
ecutive branch began taking steps to ensure that those in the line of 
succession could be contacted quickly in case of an emergency.  In 
1972 and 1973 (if not before), the White House Office of Emergency 
Preparedness included both the Speaker and President pro tempore in 
its coordination efforts.214  The White House circulated a Communica-
tions Handbook for Central Locator System to presidential succes-
sors.215  In the Handbook given to President pro tempore James 
Eastland in 1972 and an updated Handbook given to him in 1973, the 

 

file with the University of Oklahoma, Carl Albert Center, Congressional and Political 
Collections, Legislative Box 191, Folder 25).  

 213.     Sorensen Memorandum, supra note 212, at 4. 
 214.     See Letter from G.A. Lincoln, Director, Exec. Off. of the President, Off. 

of Emergency Preparedness, to the Hon. James O. Eastland, President Pro Tempore, 
U.S Senate, and Communications Handbook for Cent. Locator System 7 (Sept. 6, 
1972), https://www.archives.gov/files/declassification/iscap/pdf/2010-081-
umissdoc28.pdf [hereinafter Lincoln Letter and Handbook]; Letter from Darrell M. 
Trent, Acting Dir., Exec. Off. of the President, Off. of Emergency Preparedness, to 
the Hon. James O. Eastland, President Pro Tempore, U.S. Senate, and Communica-
tions Handbook for Central Locator System 7 (May 4, 1973) [hereinafter Trent Letter 
and Handbook] (on file with author); see also Second Fordham Report, supra note 18, 
at 958.  For more on Eastland’s changed status during the two vice-presidential va-
cancies of the 1970s, see LEE ANNIS JR., BIG JIM EASTLAND 276–77 (2016). 

 215.     See Lincoln Letter and Handbook, supra note 214; Trent Letter and 
Handbook, supra note 214. 

340



BROWNELL—FINAL 3-9 V.2.DOCX (DO NOT DELETE) 3/9/22  5:13 PM 

2021 Embrace of Legislative Succession 159 

list of presidential successors included legislators pursuant to the 1947 
statute.216 

Eastland was given explicit instructions that “[s]hould you leave 
the Washington Metropolitan Area, you should submit your itinerary 
to” the White House.217  Similarly, “[d]uring periods of emergency, 
you must keep the Central Locator informed of your whereabouts 
within the Washington Metropolitan Area as well as elsewhere.”218  If 
the President pro tempore could not reach the White House communi-
cations agency through normal channels, he was told to “[c]all [his] 
local operator for assistance, and then state:  ‘This is a FLASH 
EMERGENCY call.’  Then give your name and title and the number 
you are calling.”219  In addition, each presidential successor was given 
a code name.220  Albert was assigned “Flagday” and Eastland “Fourf-
inger.”221  Once again, the executive branch had gone to considerable 
lengths to try to ensure that legislative succession would be imple-
mented as smoothly as possible in a crisis. 

F.  The Ford Administration 

Agnew’s successor as Nixon’s Vice President was Gerald Ford, 
who had taken office pursuant to Section two of the Twenty-Fifth 
Amendment.  In early 1974, Ford—an attorney—humorously touched 
on the principle of legislative succession.  Speaking at an event at the 
Washington Press Club, the Vice President good naturedly gestured to 
 

 216.     See Lincoln Letter and handbook, supra note 214, at 7; Trent Letter and 
Handbook, supra note 214, at 7.  Attorney General Richard Kleindienst referred to 
Eastland as having served as “president pro tem of the Senate and twice acting vice 
president of the United States.”  RICHARD G. KLEINDIENST, JUSTICE 124 (1985).  
Kleindienst’s allusions to Eastland’s service as “acting vice president” during the vice-
presidential vacancies of the Nixon and Ford administrations imply that he saw the 
President pro tempore as part of the line of succession.  Id. 

 217.     Lincoln Letter and Handbook, supra note 214, at 2; Trent Letter and 
Handbook, supra note 214, at 2. 

 218.     Lincoln Letter and Handbook, supra note 214, at 2; Trent Letter and 
Handbook, supra note 214, at 2. 

 219.     Lincoln Letter and Handbook, supra note 214, at 3; Trent Letter and 
Handbook, supra note 214, at 3. 

 220.     Lincoln Letter and Handbook, supra note 214, at 7; Trent Letter and 
Handbook, supra note 214, at 7. 

 221.     Lincoln Letter and Handbook, supra note 214, at 7; Trent Letter and 
Handbook, supra note 214, at 7. 
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Speaker Albert, “You and I, Carl, are probably the only two people at 
this table who would rather be right than President.  I don’t want to 
suggest that the thought has ever crossed my mind.”222 

Following Nixon’s resignation due to the Watergate scandal, the 
ensuing Ford administration also had occasion to evaluate legislative 
succession.  This was because Ford did not have a Vice President for 
the first four months of his presidency.  Not until December 19, 1974, 
did Nelson Rockefeller assume the vice presidency under the terms of 
the Twenty-Fifth Amendment.223 

During the period when the Ford administration had no Vice 
President, the President stated publicly that “the next constitutional 
successor [is] presently the Speaker of the House of Representa-
tives.”224  In his memoirs, President Ford described his frustration at 
Congress seeming to drag its feet in taking action on the Rockefeller 
nomination.  The vacancy in the vice presidency meant that Albert re-
mained the next in the line of succession.  Recalled Ford, “I was not 
comfortable with the thought that House Speaker Carl Albert would 
become [Acting] President automatically should something happen to 
me, nor was Carl happy to have that possibility hanging over his 
head.”225  Ford’s remarks reflected his dissatisfaction with the prospect 
of partisan control of the presidency switching.  Yet, there is no evi-
dence that he promoted or supported the idea that legislative succession 
was unconstitutional even though such an approach would have ad-
dressed his immediate concerns.  Twenty years later, Ford had not 

 

 222.      ROBERT T. HARTMANN, PALACE POLITICS: AN INSIDE ACCOUNT OF THE 
FORD YEARS 110 (1980). 

 223.     See The Establishment and First Uses of the 25th Amendment, GERALD 
R. FORD PRESIDENTIAL LIBR. & MUSEUM [hereinafter First Uses of the 25th Amend-
ment], https://www.fordlibrarymuseum.gov/library/exhibits/amend-
ment25/25thamendment.asp (last visited Feb. 2, 2022). 

 224.     Examination of the First Implementation of Section Two of the Twenty-
Fifth Amendment:  Hearing on S.J. Res. 26 Before the Subcomm. on Const. Amends. 
of the Comm. on the Judiciary, 94th Cong. 181 (1975) [hereinafter Examination Hear-
ing] (Remarks of Gerald Ford, President of the United States, and Question and An-
swer Session at the Society of Professional Journalists). 

 225.      GERALD R. FORD, A TIME TO HEAL: THE AUTOBIOGRAPHY OF GERALD 
R. FORD 223 (1979).  In his memoirs, Ford’s senior aide Robert Hartmann discussed 
the possibility of Speaker Albert becoming Acting President without betraying any 
hint that he harbored constitutional doubts about legislative succession.  See 
HARTMANN, supra note 222, at 172 (noting after Ford’s swearing in as President that 
“Speaker Carl Albert [was] once again number one in succession to the Presidency”). 
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changed his views.  He noted that “after Vice President Agnew re-
signed, the Speaker of the House, Carl Albert, was next in line.”226  In-
deed, he reiterated at another juncture that “as Speaker of the House 
[he was] . . . next in line to the presidency.”227 

Looking back on the early months of Ford’s tenure four decades 
later, his Chief of Staff Donald Rumsfeld reflected on presidential suc-
cession.  Rumsfeld, who himself twice served in the line of succession 
as Secretary of Defense and was actively involved in continuity-of-
government exercises during the 1980s,228 noted that “Ford’s successor 
as President would have been Carl Albert[,] . . . the Speaker of the U.S. 
House of Representatives.”229 

As was the case with Speakers Martin and McCormack, Speaker 
Albert received a Secret Service detail when he became the statutory 
successor.  Albert was protected by the Secret Service twice:  (1) be-
tween the time of Vice President Agnew’s October 10, 1973, resigna-
tion and Ford’s taking the oath as Vice President on December 6, 1973; 
and (2) after Vice President Ford’s accession to the Oval Office on Au-
gust 9, 1974, and lasting until Rockefeller’s elevation to the second of-
fice on December 19 of that same year.230  Unlike his predecessors, 
Albert did not decline the protective detail.  Recalled the Speaker, “36 
men and women from the Secret Service [were] assigned to me for pro-
tective purposes.  They guarded me around the clock and went with me 
wherever I went.”231 

In addition to the agents assigned to his person, the Speaker re-
membered that the Secret Service “installed a hot line by my bed to 
 

 226.     Panel Discussion, in PRESIDENTIAL DISABILITY: PAPERS AND 
DISCUSSION ON INABILITY AND DISABILITY AMONG U.S. PRESIDENTS 249 (James F. 
Toole & Robert J. Joynt eds. 2001) (quoting Ford). 

 227.     Id. 
 228.     See JAMES MANN, RISE OF THE VULCANS:  THE HISTORY OF BUSH’S WAR 

CABINET 138, 140, 143, 145 (2004). 
 229.      DONALD RUMSFELD, WHEN THE CENTER HELD: GERALD FORD AND THE 

RESCUE OF THE AMERICAN PRESIDENCY 90 (2018). 
 230.     See CARL ALBERT WITH DANNEY GOBLE, LITTLE GIANT: THE LIFE AND 

TIMES OF SPEAKER CARL ALBERT 360–61, 366–67 (1990); see also JAMES CANNON, 
GERALD R. FORD: AN HONORABLE LIFE 128 (2013); JAMES CANNON, TIME AND 
CHANCE: GERALD FORD’S APPOINTMENT WITH HISTORY 219–20 (1994); HARTMANN 
supra note 222, at 16; First Uses of the 25th Amendment, supra note 223; HILL WITH 
MCCUBBIN, supra note 139, at 417, 419; PETRO WITH ROBINSON, supra note 139, at 
108; PARR WITH PARR, supra note 139, at 144.   

 231.     Albert, supra note 179, at 6.   
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connect me directly to the White House in the event of a national emer-
gency.”232  In his words, the Secret Service also “X-rayed everything 
that entered” his dwelling.233  In yet another sign of how seriously the 
executive branch took Albert’s status as presidential successor, the 
Central Intelligence Agency (CIA) began giving the Speaker intelli-
gence briefings.234 

Members of the Ford Justice Department did not contest the 
constitutionality of legislative succession either.  Antonin Scalia, who 
served as Assistant Attorney General for OLC during the Ford years, 
appeared at a 1975 Senate Judiciary Subcommittee hearing about the 
Twenty-Fifth Amendment.  There, in a wide-ranging discussion of the 
legal ambiguities surrounding succession, the future Justice had an op-
portunity to discuss the role of the Speaker on a number of occasions.235  
Notably, Scalia—never a shrinking violet about the unity and powers 
of the executive branch236—did not once question the constitutionality 
of legislative succession.237  Indeed, he took it for granted, at one point 
simply noting that the “order of succession . . . consists of the Speaker 
of the House, the President pro tempore of the Senate and then Cabinet 
officers beginning with the Secretary of State.”238 

G.  The Carter Administration 

The administration of Jimmy Carter reaffirmed legislative suc-
cession, both formally and informally.  The Carter White House under-
took preliminary work on trying to establish executive branch protocols 
to address various contingencies (e.g., the death or incapacity of both 
the President and Vice President).239  A memorandum provided to Vice 

 

 232.      ALBERT WITH GOBLE, supra note 230, at 360; see also id. at 366–67. 
 233.     Id. at 360. 
 234.     See Gup, supra note 212. 
 235.     See Examination Hearing, supra note 224, at 47, 50–57. 
 236.     See, e.g., Morrison v. Olson, 487 U.S. 654, 697 (1988) (Scalia, J., dis-

senting). 
 237.     See Examination Hearing, supra note 224, at 47, 50–57. 
 238.     Id. at 51. 
 239.     See Memorandum from Frank Wiggins to Mike Berman, Couns. to Vice 

President Walter Mondale, Re: the 25th Amendment and Beyond, at 8 (1993), in OFF. 
OF WHITE HOUSE COUNS., CONTINGENCY PLANS:  DEATH OR DISABILITY OF THE 
PRESIDENT (Mar. 16, 1993), https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?arti-
cle=1009&context=twentyfifth_amendment_executive_materials.  
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President Walter Mondale’s counsel demonstrated clear acceptance of 
legislative succession.  This document proposed that the Speaker play 
a role in determining whether the Vice President was incapacitated: 

What is to happen if both the President and the Vice Pres-
ident are unable to function . . . ?  [Under the 1947 stat-
ute,] there are no procedures articulated for the decision 
. . . .  [But] I am persuaded—and [deputy counsel to the 
Vice President] Marilyn [Haft] concurs with this—that 
the Speaker and the Cabinet ought to make the decision 
to oust the Vice President.240 

On St. Patrick’s Day 1980, President Carter held a public event, 
which included the Speaker of the House Tip O’Neill.  Carter noted the 
Speaker’s presence to the assembled guests and observed that O’Neill 
was “the third [sic] in line of succession to the Presidency itself.”241 

Joseph Califano, an attorney who served as a White House 
staffer under President Johnson and in the line of succession as Secre-
tary of Health and Human Services under President Carter, remarked 
on succession in his memoirs.  He noted that the “Speaker of the House 
. . . was next in line to succeed to the presidency . . . .”242 

H.  The Reagan Administration 

Events during the administration of Ronald Reagan triggered a 
great deal of discussion about legislative succession.  Indeed, Reagan’s 
presidency marks the only occasion since 1947 when someone within 
an administration publicly seemed to imply that an executive branch 
official—and not a senior legislator—was the next in line to the Oval 
Office. 

On March 30, 1981, John Hinckley attempted to shoot and kill 
Reagan.  A bullet struck the President and he was rushed to George 
Washington University Hospital, where he was soon under anesthesia 

 

 240.     Id. at 6–8. 
 241.     JIMMY CARTER, PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED 

STATES:  JIMMY CARTER 1980–81, at 501 (1981).  The Speaker is actually second, 
though in some scenarios such as the case with Carter’s remarks, the Speaker is mis-
takenly referred to as third, which would incorrectly include the President himself in 
the line of succession.  See supra note 101 and accompanying text. 

 242.     JOSEPH A. CALIFANO, JR., INSIDE: A PUBLIC AND PRIVATE LIFE 296 
(2004). 
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as surgeons battled to save his life.  At the time, Vice President George 
H.W. Bush was on a plane to Texas with communication difficult to 
establish.243  Members of the Cabinet and senior White House aides 
began to assemble in the Situation Room at the White House to help 
address the crisis.244  Senior White House aides James Baker, Ed 
Meese, Larry Speakes, and Lyn Nofziger headed to the hospital to join 
fellow staffer Michael Deaver to be near Reagan; the decision was 
made that Alexander Haig—at this point the Secretary of State—would 
serve as the five staffers’ “contact point” at 1600 Pennsylvania Ave-
nue.245 

During the confused deliberations in the Situation Room, Haig 
asserted his primacy in a matter that seemed to encompass the line of 
succession.  In the conclave, Haig stated to the assembled Cabinet sec-
retaries and White House aides that the President is “on the operating 
table . . . .  So the helm is right here.  And that means right here in this 
chair for now, constitutionally, until the vice president gets here.”246 

Author Del Quentin Wilber characterized the setting immedi-
ately following Haig’s assertion: 

     For a moment, the room grew quiet.  [White House 
counsel Fred] Fielding turned to his right and glanced at 
[National Security Advisor] Richard Allen; catching Al-
len’s eye, Fielding shook his head.  Both men wondered 
the same thing:  could it be true that the secretary of state 
did not understand presidential succession . . . ?  [H]ow 
could he not know that after the vice president the 

 

 243.     See DEL QUENTIN WILBER, RAWHIDE DOWN: THE NEAR 
ASSASSINATION OF RONALD REAGAN 131–32, 148 (2011); HERBERT L. ABRAMS, “THE 
PRESIDENT HAS BEEN SHOT” 84, 87 (1992); LAURENCE I. BARRETT, GAMBLING WITH 
HISTORY:  RONALD REAGAN IN THE WHITE HOUSE 113, 115 (1983). 

 244.      See WILBER, supra note 243, at 148–51; ABRAMS, supra note 243, at 
84, 87–88; BARRETT, supra note 243, at 113–15; Fred F. Fielding, Speech at Fordham 
University School of Law 12–13 (Apr. 16, 2010) [hereinafter Fielding Speech] (on 
file with author).  For the White House counsel’s first-hand recollection, see Fielding 
Speech, supra at 10–22. 

 245.      See, e.g., WILBER, supra note 243, at 112, 131; ABRAMS, supra note 
243, at 85–86, 88, 108, 110–11, 116; BARRETT, supra note 243, at 112–18; Fielding 
Speech, supra note 244, at 12–14; LARRY SPEAKES WITH ROBERT PACK, SPEAKING 
OUT:  THE REAGAN PRESIDENCY FROM INSIDE THE WHITE HOUSE 5–6 (1988). 

 246.      WILBER, supra note 243, at 167.  For Haig’s ambition, see LOCKER, 
supra note 195, at 305, 307–08, 337, 346, 357. 
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Speaker of the House, not the secretary of state, was next 
in line to succeed the president . . . ?   
     . . . . 

      But at this difficult moment, the last thing Allen or 
Fielding wanted was a confrontation with the combus-
tible secretary of state over his authority.  The best course 
of action, they believed, would be to simply ignore 
Haig’s bluster and try to work around him.247 

Not long afterward, Deputy White House Press Secretary 
Speakes departed the hospital and proceeded straightaway to meet with 
the press corps at the White House, completely in the dark as to the 
ongoing Situation Room meeting.248  Speakes then took questions 
about the assassination attempt and the government’s response but had 
little new to provide; as a result, the session quickly spiraled down-
hill.249  Viewing on television Speakes’ fumbling responses to report-
ers’ questions, Haig was overcome with anger and raced over to the 
press conference.250  Once the Secretary reached the White House 
pressroom, in Fielding’s words, Haig unsuccessfully attempted to pro-
vide “reassurance to the nation.”251  Breathing heavily and sweating 
profusely after having raced up several flights of stairs, Haig took the 
podium and began to answer questions.252  One reporter asked “[w]ho 

 

 247.     WILBER, supra note 243, at 167–68; see also id. at 159. 
 248.     See BARRETT, supra note 243, at 117; SPEAKES WITH PACK, supra note 

245, at 7; ABRAMS, supra note 243, at 95, 105. 
 249.     See Larry Speakes, Press Briefing at The White House at 1–2 (Mar. 30, 

1981) (transcript on file with Ronald Reagan Presidential Library & Museum, James 
S. Brady Files, Press Conferences and Press Releases—Assassination Attempt, 1 of 3 
documents, Box:  OA 16783); see also ABRAMS, supra note 243, at 105–06; BARRETT, 
supra note 243, at 117.  For selected video footage of the day’s press events, see David 
Gergen, Larry Speakes, Alexander Haig (video problem), Vice President Bush’s Re-
marks regarding Assassination Attempt, Press Room, Master Tape #34Bbcd, Ronald 
Reagan Presidential Library, “White House Staff Remarks in Press Room after Assas-
sination Attempt,” March 30, 1981, https://www.youtube.com/watch?v=UGr-
wUEDAqSQ&t=10s.   

 250.     See WILBER, supra note 243, at 171–74; see also ABRAMS, supra note 
243, at 96, 106–07; BARRETT, supra note 243, at 117. 

 251.     Fielding Speech, supra note 244, at 17; see also WILBER, supra note 
243, at 173–75; ABRAMS, supra note 243, at 96, 107. 

 252.     See WILBER, supra note 243, at 173–74; ABRAMS, supra note 243, at 
107; BARRETT, supra note 243, at 117–18; Fielding Speech, supra note 244, at 16–17.  
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is making the decisions for the government right now?”253  Haig’s reply 
would forever tarnish his legacy.254 
 

 253.     Alexander Haig, U.S. Sec’y of State, Press Briefing at The White House 
at 1–2 (Mar. 30, 1981) [hereinafter Haig Press Briefing] (transcript on file with Ronald 
Reagan Presidential Library & Museum, James S. Brady Files, Press Conferences and 
Press Releases—Assassination Attempt, 1 of 3 documents, box: OA 16783). 

 254.     See, e.g., MICHAEL K. DEAVER WITH MICKEY HERSKOWITZ, BEHIND 
THE SCENES 30–31 (1987) (“I am in control here.  Those words would haunt Haig . . . 
.  [H]e never did regain the stature he had won earlier as the man who held together 
Richard Nixon’s faltering White House during Watergate.”); DAVID GERGEN, 
EYEWITNESS TO POWER: THE ESSENCE OF LEADERSHIP NIXON TO CLINTON 175 (2000) 
(“Haig paid dearly for his mistake.  That phrase, ‘I am in control here,’ hung like an 
albatross, destroying whatever hopes he had to be elected president . . . .  One slip of 
the tongue offset nearly three decades of meritorious service.  That was a cruel 
price.”); PETER BAKER & SUSAN GLASSER, THE MAN WHO RAN WASHINGTON: THE 
LIFE AND TIMES OF JAMES A. BAKER III 155 (2020) (“Haig looked like an unstable and 
power-hungry fool.”); WILBER, supra note 243, at 222 (“For the rest of his life . . . 
[Haig] was most often remembered as the official who, on the day of the assassination 
attempt, asserted on national television that he was ‘in control’ and then provided a 
mangled version of presidential succession.”); Richard V. Allen, When Reagan Was 
Shot, Who was ‘In Control’ at the White House?, WASH. POST (MAR. 25, 2011), 
https://www.washingtonpost.com/opinions/when-reagan-was-shot-who-was-in-con-
trol-at-the-white-house/2011/03/23/AFJlrfYB_story.html (“[Haig’s] blurted declara-
tion has become a classic Washington moment—and one that would end Haig’s own 
presidential suitability.  A powerful Cabinet secretary had made a shocking mistake 
during a national crisis.”); Alan Peppard, Command and Control: Tested Under Fire, 
DALL. MORNING NEWS (May 13, 2015), http://res.dallasnews.com/interac-
tives/reagan-bush /  (quoting Richard Allen:  “I was astounded that he would say 
something so eminently stupid”); KALT, supra note 24, at 96 (“[B]y using the word 
‘constitutionally,’ and ignoring the Speaker and PPT, Haig came across as a power 
grabber at a very inopportune moment.”); Peppard, supra (“Haig’s well-known dream 
of eventually becoming president was crushed by the weight of his own words.”); 
CHARLES DENYER, TEXAS TITANS: GEORGE H.W. BUSH AND JAMES A. BAKER, III: A 
FRIENDSHIP FORGED IN POWER 67 (2020) (“[A] blunder of epic proportions made by 
Haig that sent the completely wrong message to the country.”); William F. Baker & 
Beth A. FitzPatrick, Presidential Succession Scenarios in Popular Culture and His-
tory and the Need for Reform, 79 FORDHAM L. REV. 835, 842 (2010) (“[W]ith the 
Reagan assassination attempt, the nation understandably reacted violently to even the 
perceived possibility of anybody unlawfully seizing power.”); Wasserman, supra note 
24, at 345 (likening Haig’s actions to “a bloodless coup”); Liz Dee, Al Haig and the 
Reagan Assassination Attempt—“I’m in Control Here”, ASS’N. FOR DIPLOMATIC 
STUD. & TRAINING (Mar. 21, 2014) [hereinafter Gammon], 
https://adst.org/2014/03/al-haig-and-the-reagan-assassination-attempt-im-in-charge-
here/) (quoting Samuel Gammon, the Executive Assistant in the State Department’s 
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Constitutionally, gentlemen, you have the President, the 
Vice President, and the Secretary of State in that order 
and should the President decide he wants to transfer the 
helm to the Vice President, he will do so.  He has not 
done that.  As of now, I am in control here, in the White 
House, pending the return of the Vice President and in 
close touch with him.  If something came up, I would 
check with him, of course.255 

Haig’s comments were as jarring as they were ambiguous, blur-
ring a number of related matters:  presidential succession, national 
command authority over the military, Cabinet officer seniority, and op-
erational control over the situation room.256 

The Secretary’s words floored other senior Reagan administra-
tion officials,257 who interpreted his comments as at least partly impli-
cating the line of succession.258  The reaction in the Situation Room 

 

Management Bureau:  Haig’s words “sounded like a putsch!”); LOCKER, supra note 
195, at xiv (“That brief moment in the White House . . . marked Haig forever as im-
pulsive and unstable as he grabbed for power and attempted to fill Reagan’s vac-
uum.”); Bill McGowan, The Al Haig Communication Lesson, HUFFPOST (Apr. 28, 
2010, 5:12 AM), https://www.huffingtonpost.com/bill-mcgowan/hte-al-haig-commu-
nication_b_478775.html (“At a time when the American people needed to be calmed 
and reassured, Haig’s actions achieved the opposite effect . . . .  [It] became an indel-
ible black mark on Haig’s record that no reputation management expert could erase.”); 
SPEAKES WITH PACK, supra note 245, at xi, 11 (“Haig didn’t realize it, but from a 
political standpoint he had just become history . . . .  Haig’s image never recovered 
from the events of March 30.”); MARTIN ANDERSON, REVOLUTION: THE REAGAN 
LEGACY 315 (1990) (“Haig’s words sounded ominously like a veiled grasp for 
power.”); see also Baker & FitzPatrick, supra at 841; BARRETT, supra note 243, at 
118; CALIFANO, supra note 242, at 389; ABRAMS, supra note 243, at 108; infra note 
292. 

 255.     Haig Press Briefing, supra note 253. 
 256.     See ABRAMS, supra note 243, at 116. 
 257.     See, e.g., Wasserman, supra note 24, at 345. 
 258.     Whatever his actual intentions, many authorities believe that Haig’s re-

marks did indeed, to some degree, involve succession matters.  See, e.g., Amar & 
Amar, supra note 24, at 126 n.83, 136 n.142; Brown & Cinquegrana, supra note 16, 
at 1392 n.4; KALT, supra, note 24, at 96; Baker & FitzPatrick, supra note 254, at 841; 
Gammon, supra note 254; infra notes 269 and 271 (quoting former Attorney General 
Meese); see also ABRAMS, supra note 243, at 97, 114–16.  Perhaps of note is that Haig 
phoned Speaker O’Neill at 3:55 PM and began his infamous presser at 4:14 PM.  See 
He Was Checked, O’Neill Says, N.Y. TIMES, Apr. 1, 1981, at A23; Haig Press Briefing, 
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was one of shock and bewilderment.259  Secretary of the Treasury Don-
ald Regan recalled great consternation at Secretary Haig’s remarks, in-
cluding the comments of Director of Central Intelligence William Ca-
sey who exclaimed, “[h]e’s all wrong—this is unbelievable.”260  
Another yelled, “[t]hat’s a mistake.”261  Regan himself bellowed, 
“What’s this all about?  Is he mad?”262  According to Regan, Secretary 
of Defense Weinberger roared, “I can’t believe this.  He’s wrong:  he 
doesn’t have any such authority.”263 

Weinberger, Haig’s rival in the situation room and also an attor-
ney, later noted that “the succession devolves, not upon the Secretary 
of State, but on the Speaker of the House and then the President Pro 
Tem of the Senate.”264  Reagan’s National Security Advisor Richard 
Allen commented thirty years later: 

Haig repeatedly insisted—wrongly—that he was in 
charge of the federal government . . . .  Haig . . . appar-
ently forg[ot] that the House speaker and the Senate’s 
president pro tempore come before the secretary of state 
in the line of succession . . . .  Haig . . . repeatedly in-
sisted—eventually and erroneously in front of the cam-
eras . . . that he was “next in line” in the order of presi-
dential succession.265 

Back at George Washington Hospital, Baker and Meese also 
viewed the press conference.266  In the words of one authority, Haig’s 

 

supra note 253.  Whether O’Neill was called because he was seen to be the next in 
line to the presidency, because he was the leader of the House, or because he was the 
most prominent elected Democrat (or some or all of these factors), is unclear. 

 259.     See ABRAMS, supra note 243, at 96–97; WILBER, supra note 243, at 
175–77; Allen, supra note 254; see also HELENE VON DAMM, AT REAGAN’S SIDE 193–
94 (1989) (recalling that “Al Haig went to the pressroom to announce that he was in 
charge.  When we in the Situation Room saw him on the TV monitor, Weinberger 
looked taken aback.  Many [in the Situation Room] doubted that Haig was constitu-
tionally correct (he wasn’t)”). 

 260.     DONALD T. REGAN, FOR THE RECORD 167 (1988). 
 261.     WILBER, supra note 243, at 175. 
 262.      REGAN, supra note 260, at 167. 
 263.     Id. 
 264.      CASPAR W. WEINBERGER, FIGHTING FOR PEACE 90 (1990). 
 265.     Allen, supra note 254, at 96. 
 266.     See ABRAMS, supra note 243, at 96. 
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remarks left both men “flabbergasted.”267  Indeed, Baker, a lawyer by 
training who would later serve in the line of succession as both Secre-
tary of the Treasury and Secretary of State, recalled that Haig “fa-
mously misstated the line of presidential succession.  Under legislation 
passed in 1947, the speaker of the House and president pro tempore of 
the Senate follow the vice president.  The secretary of state follows 
them.”268  Meese, yet another lawyer and later Attorney General, indi-
cated that Haig’s remarks “suggest[ed] a misunderstanding about the 
presidential line of succession (which actually goes from the President 
to the Vice President to the Speaker of the House to the President Pro 
Tempore of the Senate, and only then to the cabinet).”269  Meese, a 
believer in a strong and unified executive branch,270 reiterated his po-
sition three and a half decades later.271 

Reagan staffer Deaver, who was also at the hospital, expressed 
the same sentiments.  Haig “was dead wrong.  The speaker of the 
House, Tip O’Neill, and the president pro tempore of the Senate were 
next in line.”272  David Gergen, Reagan’s communications director, 
echoed those views.  An attorney himself, Gergen observed in retro-
spect that Haig “had . . . mangled the legal line of succession.”273 

Once the Secretary of State got back to the Situation Room, 
Haig and the Secretary of Defense reportedly exchanged words over 
constitutional succession and command authority over the military.274  
He bellowed to the Secretary of Defense, “[y]ou’d better read the 
 

 267.     See id. 
 268.      JAMES A. BAKER, III WITH STEVE FIFFER, “WORK HARD, STUDY . . . AND 

KEEP OUT OF POLITICS!” 148 (2006). 
 269.      EDWIN MEESE III, WITH REAGAN: THE INSIDE STORY 83 (1992). 
 270.     See, e.g., Edwin Meese III, Who Is Responsible for America’s Security, 

THE HERITAGE FOUND. (Aug. 19, 2011), https://www.heritage.org/the-constitution/re-
port/who-responsible-americas-security. 

 271.     See Richard B. Cheney, Edwin Meese III, & Douglas W. Kmiec, The 
Vice President—More than an Afterthought?, 44 PEPP. L. REV. 535, 551 (2017) 
(“Kmiec:  ‘There is the statutory line of succession, as you know.  Thanks to Alexan-
der Haig—we will always have a vibrant memory of him invoking the line . . . as he 
understood it.’  Meese:  ‘Well, he was wrong.’”). 

 272.     DEAVER WITH HERSKOWITZ, supra note 254, at 30. 
 273.     GERGEN, supra note 254, at 174. 
 274.    See WILBER, supra note 243, at 176–77; ABRAMS, supra note 243, at 97; 

BARRETT, supra note 243, at 118–19.  Weinberger later disputed that he and Haig had 
gotten into “‘a violent quarrel’ . . . about who had the authority or anything of the 
kind.”  WEINBERGER, supra note 264, at 97. 
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Constitution.”275  Looking to White House Counsel Fielding for affir-
mation, Haig inquired whether what he had just said about the line of 
succession was accurate.276  The White House Counsel answered, 
“[n]o, Al, it isn’t.”277  Haig simmered but offered no response.278 

It is significant that, in this setting in front of several Cabinet 
secretaries with succession matters very much a live issue, the White 
House counsel essentially advised the Secretary of State that legislative 
officials came before him in the line of succession. Fielding’s views 
were unchanged nearly three decades later.  In 2010, he described 
Haig’s performance as “infamous.”279 

Far away from Washington, D.C., Vice President Bush saw 
Haig’s remarks on television.  Though he held his tongue, Bush disap-
proved of the Secretary’s comments.  The Vice President’s executive 
assistant, Chase Untermeyer, was with Bush when Haig made his as-
sertion.  Bush had “a facial reaction.  It was the jaw not so much drop-
ping but closing in reaction to what he heard.  He didn’t say anything.  
He didn’t need to.”280  Untermeyer wrote in his diary that night that 
“[n]either presidential succession nor the national security command 
structure puts the SecState immediately after the VP.”281 

Vice President Bush’s daughter, Doro Bush Koch, wrote a 
memoir of her father’s life.282  In it, she recalled the hours after the 
assassination attempt on President Reagan when her father, the Vice 
President, flew back to Washington.283  According to Koch, her father’s 
recollection was that: 

 

 275.     WILBER, supra note 243, at 177; see also ABRAMS, supra note 243, at 
97. 

 276.     See ABRAMS, supra note 243, at 97; BARRETT, supra note 243, at 119. 
 277.      ABRAMS, supra note 243, at 97; BARRETT, supra note 243, at 119.  

Though the conversation began about command authority, Haig brought the discus-
sion back around to succession. 

 278.     See BARRETT, supra note 243, at 119. 
 279.    Fielding Speech, supra note 244, at 16; see also id. at 17 (indicating that 

the Speaker and President pro tempore come before Cabinet secretaries in the line of 
succession). 

 280.    Peppard, supra note 254. 
 281.     CHASE UNTERMEYER, WHEN THINGS WENT RIGHT: THE DAWN OF THE 

REAGAN-BUSH ADMINISTRATION 42 (2013). 
 282.     See DORO BUSH KOCH, MY FATHER MY PRESIDENT: A PERSONAL 

ACCOUNT OF THE LIFE OF GEORGE H.W. BUSH (2d ed. 2014). 
 283.     See id. at 192–95. 
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“I was next in charge.  Al Haig had come up to the press 
room and said he was in charge here, and it was important 
to get back and keep regular order”—which is Dad’s nice 
way of saying that . . . the “regular order” for succession 
would be vice president, then Speaker of the House.284 

Conspicuously, in the immediate aftermath of the crisis, the 
Reagan administration did not publicly endorse Haig’s “claim” that he 
was the next in line to the presidency.  During a press briefing a few 
hours after the Secretary’s remarks, White House spokesman Speakes 
explained the difference between presidential succession and command 
authority over the military.  Standing next to Vice President Bush, who 
had just returned from Texas, the Deputy Press Secretary repudiated 
Haig’s ostensible succession claim.  “Let me get started here so you 
can understand it.  There is a succession.  That goes from the President 
to the Vice President, to the Speaker, to the President Pro Tem.”285  
Nevertheless, the White House press corps remained bewildered and 
deeply concerned by Haig’s remarks, one correspondent going so far 
as to ask Speakes:  “[w]hat precautions are being taken that Haig is not 
going to try a coup d’[é]tat?”286 

That same day, Reagan spokesman Lyn Nofziger was asked by 
a reporter at a press conference at the hospital, “[w]ould you say that 
while the President was incapacitated here during the operation that the 
 

 284.     Id. at 193. 
 285.     Bush/Speakes/Gergen Briefing, supra note 1, at 2; cf. Larry Speakes, 

Dennis O’Leary, & Daniel Ruge, Press Briefing at The White House at 15–16 (Mar. 
31, 1981) (transcript on file with Ronald Reagan Presidential Library & Museum, 
James S. Brady Files, Press Conferences and Press Releases—Assassination Attempt, 
2 of 3 documents, Box: OA 16783) (“Q Was there contact with Speaker O’Neill?  MR. 
SPEAKES: I’m sure there was some contact with Speaker O’Neill, but not anything 
specific.”).  Speakes reiterated his support for legislative succession after he left the 
White House.  See SPEAKES WITH PACK, supra note 245, at xi (“[T]he line of succes-
sion proceed[s] from the Vice President to the Speaker of the House to the President 
Pro Tempore of the Senate to the Secretary of State.”). 

 286.     Bush/Speakes/Gergen Briefing, supra note 1, at 9; see also PETER 
PRINGLE & WILLIAM ARKIN, S.I.O.P. THE SECRET U.S. PLAN FOR NUCLEAR WAR 205–
06 (1983) (“Curtis Wilkie, a veteran White House reporter attending Haig’s press con-
ference, was heard to remark ‘Oh, my God, I’ve just witnessed my first American 
coup.’”); cf. Bush/Speakes/Gergen Briefing, supra note 1, at 4–5 (quoting an ex-
change between a reporter and Speakes:  “Did [Haig] misspeak himself when he said 
he was in command of the White House?  MR. SPEAKES: I’m just not going to dis-
cuss it any more.  I’ve made a statement”). 

353



BROWNELL—FINAL 3-9 V.2.DOCX (DO NOT DELETE) 3/9/22  5:13 PM 

172 The University of Memphis Law Review Vol. 52 

Vice President was in charge?  There was a report from the White 
House, I believe that General Haig said that he was in charge?  (Laugh-
ter).”287  Nofziger replied “I don’t think I want to comment on that.”288 

The next day, White House chief of staff Baker was questioned 
closely by the media about Haig’s role as the point of contact in the 
Situation Room and about his comments at the previous day’s press 
conference.  Subtly distancing himself from the Secretary’s comments, 
Baker commented to the media, “[T]he White House Staff is not dis-
pleased at all with the Secretary’s performance yesterday . . . .  We par-
ticularly think he functioned well yesterday here as the [point of] con-
tact in the Situation Room”289 

Years later, in his autobiography, President Reagan offered his 
own view of Haig’s actions.  He recalled that: 

On the day I was shot, George Bush was out of town and 
Haig immediately came to the White House and claimed 
he was in charge of the country . . . .  I didn’t know about 
this when it was going on.  But I heard later that the rest 
of the cabinet was furious.  They said he acted as if he 
thought he had the right to sit in the Oval Office and be-
lieved it was his constitutional right to take over—a po-
sition without any legal basis.290 

Clearly, Reagan did not believe Haig to have been immediately behind 
Bush in the line of succession. 

At least one former Cabinet Secretary concurred with the views 
of the Reagan administration regarding Haig’s remarks.  Joseph Cali-
fano reflected that “Haig was in error.  The actual line of succession 

 

 287.     Lyn Nofziger, Dennis O’Leary, & Sheila Patton, Press Briefing at The 
White House at 14 (Mar. 30, 1981), (transcript on file with Ronald Reagan Presidential 
Library & Museum, James S. Brady Files, Press Conferences and Press Releases—
Assassination Attempt, 1 of 3 documents, Box: OA 16783). 

 288.     Id. 
 289.     James Baker & David Gergen, Press Briefing at The White House, at L 

(Mar. 31, 1981) (transcript on file with Ronald Reagan Presidential Library & Mu-
seum, James S. Brady Files, Press Conferences and Press Releases—Assassination 
Attempt, 2 of 3 documents, Box: OA 16783) (emphasis added); see also id. at A–C 
(quoting Baker).  Several years later, Baker was much less charitable.  Haig “did such 
a shitty job.”  BAKER & GLASSER, supra note 254, at 608.   

 290.     RONALD REAGAN, AN AMERICAN LIFE 271 (1990). 
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after the president is the vice president, Speaker of the House, president 
pro tempore of the Senate, and then secretary of state.”291   

Haig was very much alone in his view that he was next in line 
to the presidency—if in fact that had even been his position.  In one 
volume of his memoirs, Haig disputed that he had claimed to be ahead 
of the Speaker and President pro tempore in the line of succession.  He 
issued a denial: 

Certainly I was guilty of a poor choice of words, and op-
timistic if I imagined that I would be forgiven the impre-
cision out of respect for the tragedy of the occasion.  My 
remark that I was “in control . . . pending the return of 
the Vice President” was a statement of the fact that I was 
the senior Cabinet officer present.  I was talking about 
the arrangements we had made in the situation room for 
the three-or-four-hour period in which we awaited the re-
turn of the Vice President . . . .  Less precise, though in 
the same context, was my statement that “constitution-
ally . . . you have the President, the Vice President, and 
the Secretary of State, in that order.”  I ought to have said 
“traditionally” or “administratively” instead of “constitu-
tionally.”  If, at the time, anyone had suggested to me that 
I believed that the Secretary of State was third in order of 
succession to the President, the press would have had the 
pleasure of even more vivid quotes.  For many months, 
in this same house, I had lived hourly with the question 
of succession in case of the removal first of a Vice Pres-
ident and then of a President; I knew the Constitution by 
heart on the subject.292  

 

 291.     CALIFANO, supra note 242, at 389. 
 292.     ALEXANDER M. HAIG, JR., CAVEAT: REALISM, REAGAN, AND FOREIGN 

POLICY 164 (1984).  But see supra notes 243–91 and accompanying text.  Even with 
the benefit of hindsight, Haig’s memoirs reflect a lack of understanding about succes-
sion by implying that the line of succession after the Vice President is laid out in the 
Constitution as opposed to by statute.  Interestingly, when Haig placed calls to various 
lawmakers to give them updates about the assassination effort, he did not seem to call 
President pro tempore Strom Thurmond, who was immediately in front of him in the 
line of succession.  See id. at 155.  Nonetheless, the White House Legislative Affairs 
office may have reached out to the Senator.  See WEINBERGER, supra note 264, at 96. 
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Sometime after March 30, 1981, Haig conceded his mistake about the 
line of succession in a conversation with Fielding.293 

In a second memoir spanning his career prior to his time with 
the Reagan administration, Haig was more clear in his recognition of 
legislative succession.  Writing in the context of his tenure as Chief of 
Staff to President Nixon, Haig commented about concerns over Vice 
President Agnew’s pending resignation.  “If Agnew resigned, Carl Al-
bert would be next in line of succession to the presidency after Richard 
Nixon; if Nixon went, Albert would be [Acting] President.”294  In the 
same manner, the former Chief of Staff wrote that “Speaker Albert 
[was] the man next in line of presidential succession.”295  Haig recalled 
his concern about Nixon being impeached and removed before Gerald 
Ford could be confirmed as Vice President.  In such circumstances, 
“Carl Albert would [have] become [Acting] President of the United 
States.”296  This “would [have] mean[t] handing over the presidency to 
the other party . . . .”297  In sum, even Al Haig—the man who had os-
tensibly asserted that succession ran from the Vice President to the Sec-
retary of State—did not stand by his “claim” that he was in front of the 
Speaker and President pro tempore.  Indeed, he backed far away from 
that position, if in fact that is what his stance had been in the first place. 

On Capitol Hill, the executive branch’s operational support for 
legislative succession was carried out irrespective of Haig’s remarks.  
Speaker O’Neill recalled the day of the Reagan assassination attempt: 

I learned about the shooting [of Reagan] from a televi-
sion bulletin . . . .  A few minutes later, my office re-
ceived a call from . . . the Federal Emergency Manage-
ment Agency.  Because the Speaker is third [sic] in the 
line of succession (after the vice president), it was 

 

 293.     See Fielding Speech, supra note 244, at 17 (“[Haig] would later 
acknowledge—although not at that moment—to me that his legal premise was inac-
curate.”). 

 294.     HAIG, supra note 190, at 365. 
 295.    Id. at 420. 
 296.     Id. at 427. 
 297.     Id. at 353. 
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FEMA’s responsibility to make sure they knew where I 
was and what my immediate plans were.298 

Not long after the Reagan assassination attempt, the White 
House counsel’s office established executive branch protocols and con-
tingency plans to more clearly address succession and inability matters, 
completing an effort apparently begun during the Carter years.299  
These protocols accepted the constitutionality of legislative succession 
and further institutionalized the principle within the White House.  On 
June 1, 1982, the Reagan White House completed these documents.  
They dealt with a myriad of scenarios.  With respect to situations in-
volving both presidential and vice-presidential deaths, the White House 
counsel’s office clearly embraced legislative succession.  The memo-
randum provided that the Speaker should become Acting President.300  
The Office specifically advised that the Speaker should take the fol-
lowing oath: 

I, Thomas P. O’Neill, Jr., do solemnly swear (or affirm) 
that I will support and defend the Constitution of the 
United States against all enemies, foreign and domestic; 
that I will bear true faith and allegiance to the same; that 
I take this obligation freely, without any mental reserva-
tion or purpose of evasion; and that I will well and faith-
fully discharge the duties o[f] the office on which I am 
about to enter.  So help me God.301 

The contingency plan added that: 

If the Speaker is away from the country, he can simply 
swear the oath in the presence of a witness . . . .  The tak-
ing of the above oath by the Speaker will be held to con-
stitute his resignation as Speaker and as a member of 

 

 298.      TIP O’NEILL WITH WILLIAM NOVAK, MAN OF THE HOUSE 335–36 
(1987); see also He Was Checked, O’Neill Says, supra note 258.  O’Neill was not 
assigned additional security following the shooting.  See id. 

 299.     See OFF. OF COUNS. TO THE PRESIDENT, Deaths of Both the President 
and the Vice President & Various Other Succession Questions, in CONTINGENCY 
PLANS: DEATH OR DISABILITY OF THE PRESIDENT, at Tabs F, G (June 1, 1982) (on file 
with George H.W. Bush Presidential Library Center, C. Boyden Gray Files, OA/ID 
No. CF01823, folder ID No. 1823–005). 

 300.     See id. at Tab F. 
 301.     Id. 
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Congress, which is a prerequisite to his assuming the 
powers and duties of the office of President . . . .  The 
Speaker does not become President; instead, he becomes 
“Acting President” for the remainder of the current Pres-
idential term . . . .  The Speaker, as Acting President, will 
be compensated at the rate of pay provided by law for the 
President.302 

The memorandum concluded by stating that “[i]f, upon the 
deaths of both the President and the Vice President, there is no Speaker 
of the House, the Acting President would be the President pro tempore 
of the Senate or the appropriate Cabinet officer . . . .”303 

Regarding a situation in which both the President and Vice Pres-
ident became de facto incapacitated, the Reagan White House coun-
sel’s contingency plans stated that the “answer to the question of who 
would govern [in this scenario] . . . would appear to be . . . that the 
Speaker of the House would ‘act as President.’ . . .  The goal in [that] 
situation[ ] would be to have the Speaker act as President.”304  The 
memorandum continues that “[t]he determination of Presidential and 
Vice Presidential inability should be made by the Speaker of the House 
and the Cabinet.”305 

The contents of these Reagan-era White House documents es-
sentially remained in place throughout the George H.W. Bush presi-
dency and both Clinton terms306 and may continue to provide guidance 
for these scenarios.307  These previously confidential plans prepared by 
the White House counsel’s office are unequivocal in their support for 

 

 302.     Id. (citations omitted). 
 303.     Id. 
 304.     Id. at Tab G, 1–2. 
 305.     Id. at 2–3. 
 306.     See OFF. OF COUNS. TO THE PRESIDENT, Deaths of Both the President 

and the Vice President & Various Other Succession Questions, in CONTINGENCY 
PLANS—DEATH OR DISABILITY OF THE PRESIDENT (Mar. 16, 1993), 
https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1009&context=twen-
tyfifth_amendment_executive_materials [hereinafter Clinton Contingency Plans]. 

 307.     The George W. Bush Library has not yet authorized release of its con-
tingency plan documents.  President Trump’s spokesperson made a somewhat ambig-
uous statement about whether the Trump administration had a contingency plan in 
place in case the President and Vice President became simultaneously unable to fulfill 
their duties.  See Goodin, supra note 2.  She remarked “that’s not even something that 
we’re addressing.”  Id. 
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legislative succession; indeed, during the Reagan years they mentioned 
Speaker O’Neill by name. 

Assuming the substance of these earlier plans remains in place 
today, it would seem hard as a practical matter for the Secretary of 
State—in the midst of an unprecedented governing crisis—to repudiate 
these protocols.  The specter of Haig’s assertion would also likely hang 
over any Secretary contending that he—and not the Speaker—would 
be the lawful successor.308 

During the Reagan administration, OLC issued four new legal 
opinions about presidential succession.  As was the case with the pro-
tocols prepared by the White House counsel’s office, these OLC opin-
ions clearly accepted the constitutionality of legislative succession.309  
In the first opinion dated April 3, 1981, the Assistant Attorney General 
for OLC, Ted Olson, wrote to Attorney General William French Smith:  
“Section 19 of Title 3 of the U.S. Code” provides that “if there is no 
Vice President” the powers and duties of the presidency “devolve first 
 

 308.     See supra notes 128, 254, 285–88 and accompanying text.  Bill 
McGowan wrote: 

 
If you ever doubted the damage one ill-advised and poorly-exe-
cuted public statement can make, just read some of Alexander 
Haig’s recent obits.  Years ago, Ronald Reagan’s former advisor 
Lyn Nofziger predicted that the third paragraph of Haig’s obituary 
one day would detail the ‘I am in control here’ communications 
blunder that forever tainted Haig’s image as a leader.  Nofziger was 
prescient, but in last week’s coverage, the now-famous faux pas 
frequently dominated paragraphs one and two as well. 
 

McGowan, supra note 254; see also notes 36, 381–84, 388 and accompanying text.  
 309.     See Memorandum from Theodore B. Olson, Assistant Att’y Gen., Off. 

of Legal Couns. on Disability of the President and Succession to His Duties to William 
French Smith, U.S. Att’y Gen. (Apr. 3, 1981) [hereinafter Olson Memo I]; Theodore 
B. Olson, Assistant Att’y Gen., Off. of Legal Couns., Presidential Succession and 
Delegation in Case of Disability (1981) [hereinafter Olson II Memo], https://www.jus-
tice.gov/sites/default/files/olc/opinions/1981/04/31/op-olc-v005-p0091_0.pdf; Ralph 
W. Tarr, Acting Ass’t Att’y Gen., Off. of Legal Couns., Operation of the Twenty-Fifth 
Amendment Respecting Presidential Succession (1985) [hereinafter Tarr Memo I], 
https://www.justice.gov/sites/default/files/olc/opinions/1985/06/31/op-olc-v009-
p0065_0.pdf; Memorandum from Ralph W. Tarr, Acting Assistant Att’y Gen., Off. of 
Legal Couns. on Presidential Succession Under 3 U.S.C. § 19  to Edwin Meese, Att’y 
Gen. (Aug. 9, 1985) [Tarr Memo II] (on file with author); see also Brown & 
Cinquegrana, supra note 16, at 1425 n.122. 

359



BROWNELL—FINAL 3-9 V.2.DOCX (DO NOT DELETE) 3/9/22  5:13 PM 

178 The University of Memphis Law Review Vol. 52 

upon the Speaker of the House of Representatives, upon the President 
pro tempore of the Senate, then . . . upon the Secretary of State . . . .”310  
Olson took the constitutionality of legislative succession to be a given. 

He did the same in a closely related opinion dated that same day 
that discussed the delegation of presidential duties in the context of 
succession and inability.311  In the memorandum, Olson mentioned the 
line of succession but did not in any way call into question the consti-
tutionality of lawmakers becoming Acting President.312 

Four years later, the Acting Assistant Attorney General for 
OLC, Ralph Tarr, completed another memorandum on the subject, this 
one about the Twenty-Fifth Amendment.  Tarr observed that “the list 
of statutory Presidential successors under 3 U.S.C. § 19 . . . include[s] 
the Speaker of the House of Representatives [and] . . . the President pro 
tempore of the Senate.”313 

That very same year, this time in an unpublished OLC memo-
randum for the Attorney General, Tarr examined the applicability of 
legislative succession under the 1947 Act.314  OLC came down explic-
itly in favor of the Speaker and President pro tempore having valid 
claims to the White House.  Tarr wrote: 

Both prior and subsequent to passage of section 19 in 
1947, questions have been raised as to whether the 
Speaker and President pro tempore are “Officers” within 
the meaning of this provision [Article II, § 1, cl. 6], and 
therefore eligible to be placed in the presidential line of 
succession. 
     We believe that, consistent with its power under Art. 
II, § 1, cl. 6 of the Constitution to “provide for the Case 
of Removal, Death, Resignation or Inability both of the 
President and Vice President” . . . Congress may, as it has 
done, place legislators in the line of succession.  This is 
the position that Acting Attorney General Douglas W. 
McGregor expressed in a written opinion when the Pres-
idential Succession Act of 1947 was before Congress.  

 

 310.      Olson Memo I, supra note 309, at 3. 
 311.      See Olson Memo II, supra note 309, at 91. 
 312.      See id. 
 313.      Tarr Memo I, supra note 309, at 69. 
 314.      See Tarr Memo II, supra note 309; see also Brown & Cinquegrana, 

supra note 16, at 1425 n.122. 
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The House Committee on the Judiciary concurred in this 
conclusion . . . and Congress acted on it.  This Office re-
visited the question in 1963 and adhered to the position 
taken in 1947.  See Memorandum from Assistant Attor-
ney General Schlei . . . .  As set forth in the McGregor 
Opinion and the Schlei Memorandum, the designation of 
the Speaker and the President pro tempore as presidential 
successors in the first succession law, passed in 1792, is 
persuasive evidence of the Framers’ understanding of the 
term “Officers” as that term is used in Art. II, § 1, cl. 6.  
“This law [of 1792] represents a construction of Article 
II by an early Congress, whose views of the Constitution 
have long been regarded as authoritative, and reflects a 
long-continued acquiescence in such a construction.”  H. 
Rep. No. 817, at 4; Schlei Memorandum at 4 n.6.315 

Throughout the memorandum, Tarr emphasized the lawful 
claims of the Speaker and President pro tempore.  He concluded the 
memorandum by stating: 

In the absence of the President and Vice President, a 
Speaker of the House may assume the office of President 
at any time in place of any Cabinet officer who may have 
assumed the Presidency. 
     In the absence of the President, Vice President, and 
Speaker, the President pro tempore may assume the Pres-
idency at any time in place of any Cabinet officer who 
may have assumed the Presidency.316 

For the fourth time during the Reagan administration, OLC en-
dorsed the constitutionality of legislative succession, this time ex-
pressly and in some detail.  If any questions remained as to OLC’s com-
mitment to the principle in light of the Eisenhower-era memorandum 
for the file, those concerns had now been completely dispelled.  The 
Schlei opinion was clear in its endorsement of legislative succession.  
The Dixon memorandum on vice-presidential immunity, the two Olson 
opinions, and the first Tarr opinion added tacit support for the notion. 
The second Tarr opinion was clearly in favor.  None of these OLC 

 

 315.     Tarr Memo II, supra note 309, at 3. 
 316.     Id. at 7. 

361



BROWNELL—FINAL 3-9 V.2.DOCX (DO NOT DELETE) 3/9/22  5:13 PM 

180 The University of Memphis Law Review Vol. 52 

opinions even deigned to mention the Eisenhower-era memorandum 
for the file. 

In 1985, President Reagan underwent surgery to remove polyps 
from his intestine.317  Prior to his being anaesthetized, Reagan trans-
ferred his powers and duties to Vice President Bush under Section 3 of 
the Twenty-Fifth Amendment.318  While Acting President, Bush de-
cided to unwind and play some tennis.319  However, during his match, 
the Acting President backpedaled to try to retrieve a lob, tripped, fell, 
smashed his head on the ground, and was knocked briefly uncon-
scious.320  Several years later, the Vice President’s military aide, Sean 
Coffey, remarked about the incident that “[w]e figured out later that at 
least for a few seconds, Tip O’Neill was in charge.  But we decided not 
to tell him.”321  While the comment was flippant, it provides yet another 
example of how engrained legislative succession is within the execu-
tive branch. 

The Reagan administration experienced a flurry of activity in-
volving presidential succession and inability.  With the arguable excep-
tion of Haig’s statement—which he himself later disclaimed—all of 
that activity clearly and repeatedly pointed toward the constitutionality 
of legislative succession. 

I.  The George H.W. Bush Administration 

In May 1991, during the presidency of Republican George H.W. 
Bush, there was some question as to whether the President might de-
clare himself briefly incapacitated due to a heart condition that initially 
seemed to require treatment under anesthesia.322  During this time of 
 

 317.     See, e.g., GEORGE W. BUSH, 41: PORTRAIT OF MY FATHER 148 (2014). 
 318.     See id.  At the time, Reagan denied relying on the Twenty-Fifth Amend-

ment, but later he and others confirmed that the amendment was indeed the authority 
upon which he had relied for the delegation.  See FEERICK, supra note 23, at 197–99; 
Goldstein, Taking, supra note 24, at 976–77; cf. RONAN, supra note 26, at 107. 

 319.     See BUSH, supra note 317, at 148; MARLIN FITZWATER, CALL THE 
BRIEFING! 285 (1995); KOCH, supra note 282, at 223–24; Brownell, supra note 200. 

 320.     See BUSH, supra note 317, at 148; FITZWATER, supra note 319, at 285; 
KOCH, supra note 282, at 223–23. 

 321.     Monte Burke, George H.W. Bush’s Sporting Life, FORBES (Mar. 25, 
2010), https://www.forbes.com/forbes/2010/0412/life-fishing-tennis-baseball-sky-
diving-george-bush-sporting-life.html?sh=74d9e6147c15. 

 322.     See JON MEACHAM, DESTINY AND POWER 472–76 (2015); FITZWATER, 
supra note 319, at 274–95. 
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uncertainty, the Secret Service took steps to protect the line of succes-
sion by working with Speaker Tom Foley, a Democrat.  The Speaker 
had an exercise routine in which he regularly rode his bicycle to a fit-
ness facility.323  A New York Times article noted that the Speaker’s: 

[B]ike routine was interrupted one day in 1991 when 
President George Bush had a minor heart problem and it 
seemed that the Presidential powers might be transferred 
to Vice President Dan Quayle.  The Secret Service, mind-
ful that Mr. Foley was third [sic] in line of succession, 
blanched at his bicycle riding and whisked him to the 
gym in a limo.324 

Vice President Dan Quayle recalled the same period.  “[W]hen 
the [heart] . . . procedure was being considered [for President Bush] 
and there was thought of invoking the 25th Amendment, the Speaker 
was briefly given Secret Service protection, since in such a situation he 
would be next in line for the presidency.”325  Notably, Quayle—an at-
torney—referred to the Speaker’s role in the line of succession without 
mentioning any constitutional concerns. 

This episode reflects, for the fifth time, the Secret Service acting 
quickly to assume protection over the Speaker.  It evinces yet again the 
tangible, proactive aspects of the executive branch’s embrace of legis-
lative succession.326 

That same year, Senator Robert Byrd, the President pro tempore, 
published a book in which he touched on some of the executive 
branch’s efforts to support the Senate position in its succession and in-
ability duties.  He noted that “[b]ecause the president pro tempore 
stands in the line of presidential succession, he is given a direct-access 
telephone to the White House and would receive special evacuation 
assistance from Washington in the case of a national emergency.”327 

 

 323.     See Katharine Q. Seelye, Working Out with Thomas S. Foley: A Veteran 
Logroller Works on His Triceps, N.Y. TIMES, June 1, 1994, at C1; see also JEFFREY 
R. BIGGS & THOMAS S. FOLEY, HONOR IN THE HOUSE 129 (1999). 

 324.     Seelye, supra note 323; see also BIGGS & FOLEY, supra note 323, at 
129. 

 325.      DAN QUAYLE, STANDING FIRM 256 (1994). 
 326.     The other four instances involved Speakers Martin, McCormack, and 

Albert (twice). 
 327.     2 ROBERT C. BYRD, THE SENATE 1789–1989, at 182 (1991). 
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At another juncture during the Bush presidency, DOJ issued a 
commemorative document to celebrate the Office of the Attorney Gen-
eral entering its third century.  The Department observed that “the At-
torney General ranked fourth . . . in the line of succession to the Presi-
dency [from 1886 to 1947] . . . until Congress passed a law making the 
Speaker of the House and the President pro tempore of the Senate next 
in line of succession after the Vice-President.”328  Here again, DOJ im-
plicitly acknowledged the constitutionality of legislative succession. 

J.  The Clinton Administration  

In March, 1993, the Clinton White House counsel’s office up-
dated the Reagan-Bush contingency plans regarding legislative succes-
sion.329  Even with the change in partisan control of the White House, 
the Clinton legal team’s analysis followed almost identically that of the 
Reagan-Bush years regarding legislative succession.  The only minor 
change as to succession was replacing O’Neill’s name with that of Fo-
ley regarding who would take the oath of office as Acting President if 
both the presidency and vice presidency were vacant.330   

As a former President, Clinton made reference to the line of suc-
cession.  He coauthored a thriller with author James Patterson entitled 
The President is Missing.331  In the novel, Clinton and Patterson made 
references to the Speaker serving as second in line to the presidency.332   

William Perry was President Clinton’s second Secretary of De-
fense.  In a book he later coauthored about nuclear weapons and the 
presidency, he noted that “if the vice president is . . . unreachable [nu-
clear] launch authority moves down the chain of succession to the 
Speaker of the House, the President Pro Tempore of the Senate, the 
Secretary of State” and so on.333  He added that “[i]t is notable that the 
Defense Secretary is sixth in line.”334  Perry’s admission reflects that 

 

 328.      U.S. DEP’T OF JUSTICE, 200TH ANNIVERSARY OF THE OFFICE OF THE 
ATTORNEY GENERAL 35 (1990). 

 329.     Clinton Contingency Plans, supra note 306. 
           330.     See id. 

331.    See BILL CLINTON AND JAMES PATTERSON, THE PRESIDENT IS MISSING (2019 
ed.).   

 332.    See id. at 347, 349.   
 333.     WILLIAM J. PERRY & TOM Z. COLLINA, THE BUTTON 17 (2020). 
 334.    Id.   
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the executive branch has apparently integrated lawmakers into the most 
grave aspects of military planning:  whether to use nuclear weaponry. 

Perry was not the only Clinton administration Cabinet Secretary 
to express support for legislative succession.  In 1997, during a fiftieth-
anniversary discussion of the presidential succession statute on C-
SPAN, Secretary of Agriculture Dan Glickman, an attorney, defended 
the measure.335 

The 2000 presidential race took place toward the very end of the 
Clinton administration.  The contest was close, and the outcome re-
mained undecided for several weeks following Election Day.  As mat-
ters dragged on, with neither Governor George W. Bush nor Vice Pres-
ident Al Gore emerging as the clear winner, concern grew that the 
nation might not have a president identified by January 20, 2001.336  As 
a result, as was the case with Speaker Albert, Speaker Dennis Hastert 
began to receive briefings from the CIA as it was thought he might have 
to assume the powers and duties of the presidency on Inauguration 
Day.337  Yet again, the executive branch triggered mechanisms which 
reflected its active embrace of the constitutionality of legislative suc-
cession. 

K.  The George W. Bush Administration 

Bush was ultimately elected President along with Dick Cheney 
as Vice President.  Cheney was one of the most knowledgeable and 
experienced public figures in matters of succession, having taken part 
(along with Secretary Rumsfeld) in secret continuity-of-government 
exercises in the 1980s and having served in the line of succession as 
Secretary of Defense.338 

On September 11, 2001, the terrorist group al Qaeda mounted a 
multi-pronged attack on the United States.  That effort included an 

 

 335.    See Presidential Succession, C-SPAN (July 18, 1997), https://www.c-
span.org/video/?87900-1/presidential-succession (note discussion at 12:59–14:00) 
(interview with Glickman). 

 336.    See PETER BAKER, DAYS OF FIRE 76 (2013). 
 337.     See id.; see also Gup, supra note 212.  For Hastert’s thoughts about 

potentially becoming Acting President, see DENNY HASTERT, SPEAKER 213–17 
(2004).  

 338.     See James Mann, The Armageddon Plan, THE ATL., March 2004, 
https://www.theatlantic.com/magazine/archive/2004/03/the-armageddon-
plan/302902/; see also infra Section IV.C. 
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attempted decapitation strike on the U.S. government.339  When the at-
tack took place, President Bush was out of Washington.  Cheney was 
at the White House trying to coordinate the government’s response.  In 
recalling the terrorist attack, Cheney reflected that “guaranteeing the 
continuity of a functioning United States government” was at the top 
of his list of priorities.340  To that end, Cheney commented in his mem-
oirs that on September 11th he briefed Speaker Hastert on two occa-
sions.341  The former Vice President recollected that “[i]t was crucial 
that he know what was happening since he was second in line to suc-
ceed to the presidency.”342  According to the Speaker, Cheney told him 
that “[t]here’s a real danger . . . I want you to go to a secure location.”343  
The Vice President’s clear acceptance of legislative succession is even 
more striking because he firmly believed in the unity and power of the 
executive branch.344 

Major Robert Darling was the White House military officer who 
staffed the Vice President and the National Security Advisor in the 
Presidential Emergency Operations Center (PEOC) on the day of the 
terrorist attack.  He confirmed the priority that was placed on contact-
ing the Speaker and ensuring that the lawmaker was at his secure loca-
tion.  Darling notes that “[t]he Speaker of the House is third [sic] in the 
line of succession to the presidency . . . .  Clearly, in a national crisis, 
such as 9/11, it’s essential to track and know exactly where each leader 

 

 339.     See CONTINUITY OF GOV’T COMM’N, supra note 23, at 5. 
 340.      DICK CHENEY WITH LIZ CHENEY, IN MY TIME 6 (2011). 
 341.     See id.  Speaker Hastert confirmed Cheney’s multiple efforts to contact 

him.  See HASTERT, supra note 337, at 6, 8–9. 
 342.      CHENEY WITH CHENEY, supra note 340, at 6.  New protective measures 

for the Speaker were adopted after the September 11th attack granting the Speaker 
regular access to a government plane.  See MOLLY BALL, PELOSI 120–22 (2020).  The 
executive branch did not explicitly link this change in access to military aircraft to the 
Speaker’s status as potential Acting President but did acknowledge the Speaker’s suc-
cession role in this context.  See Sharyl Attkisson, Pelosi’s Speaker Shuttle: The Inside 
Story, CBS NEWS (Oct. 27, 2010), https://www.cbsnews.com/news/pelosis-speaker-
shuttle-the-inside-story/ (quoting a 2007 letter from Assistant Secretary of Defense 
Robert Wilkie to Speaker Pelosi:  “the plan for continuity of the Presidency does not 
include routine use of military airlift for the Speaker of the House, this support is 
provided without any specific basis to your standing as Presidential successor or po-
sition in the line of succession”).  

 343.     HASTERT, supra note 337, at 9. 
 344.    See, e.g., CHARLIE SAVAGE, TAKEOVER 182–83, 202 (2007). 
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is at all times.”345  He recalled the laser-like focus of National Security 
Advisor Condoleezza Rice on ensuring that Speaker Hastert had 
reached his assigned destination:346 

     It was midmorning when Dr. Rice approached me.  
“Major, do you know where the Speaker of the House is 
supposed to be evacuated?” 
     “Yes, ma’am, I do,” I answered. 
     “Well, he’s not there,” she replied, sounding a bit ir-
ritated.  “Can you find out where he is and let me know 
ASAP?” 
     “Yes, ma’am.” 
      . . . . 

     I moved around the room, looking for an available 
phone and wondering how I was going to contact the unit 
responsible for moving the Speaker of the House.  It 
wasn’t as if I knew the phone number.  Abruptly turning 
around, I was shocked to see Dr. Rice standing right be-
hind me, following me in my circuitous walk around the 
room. 
     “Well?” she asked—probably wondering what the 
hell I was doing. 
     “Yes, ma’am,” I said as I immediately picked up the 
only phone that was not in use and called the White 
House switchboard.  “This is Major Darling in the 
PEOC.”  I asked that they connect me to the commanding 
officer of the responsible military unit.  
     . . . .  

     [A few moments later] the satellite communications 
radio loudly announced, “The Speaker of the House has 
arrived; the Speaker of the House has arrived.” 
     The mounting pressure evaporated with those seven 
words.  Clearly as relieved as I was, Dr. Rice graciously 
thanked me and moved on to her next task.347 

 

 345.     ROBERT J. DARLING, 24 HOURS INSIDE THE PRESIDENT’S BUNKER 67 
(2010). 

 346.    See id. at 67–68. 
 347.    Id.   
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As had been the case with the Reagan assassination attempt, the 
executive branch once again made it a high priority to contact and lo-
cate the Speaker during a time of crisis.  On that tragic day, Bush’s 
White House counsel Alberto Gonzales had been away from the White 
House at the time of the attack.  In short order, he returned to the White 
House and entered the PEOC.  Once there, Gonzales recalled that Vice 
President Cheney’s counsel “David [Addington] confirmed . . . that 
congressional leaders and cabinet secretaries in the line of presidential 
succession were accounted for and had been moved to secure loca-
tions.”348  Gonzales betrayed no misgivings about the constitutionality 
of legislative succession.  Neither apparently did Addington, another 
strong advocate for executive power.  

Almost six years later, on May 9, 2007, the Bush administration 
issued a National Security and Homeland Security Directive.349  In it, 
the President instructed that “[t]his directive shall be implemented in a 
manner that is consistent with, and facilitates effective implementation 
of . . . the Presidential Succession Act of 1947 . . . .”350  Three months 
later, President Bush issued the comprehensive National Continuity 
Policy Implementation Plan.351  The document made perfectly clear 
that the executive branch viewed legislative succession to be constitu-
tional.  It emphasized the importance of: 

Facilitat[ing] effective implementation of . . . the Presi-
dential Succession Act of 1947 (3 U.S.C. § 19).  The ex-
ecutive branch will ensure that appropriate support is 
available to the Vice President, the Speaker of the House, 

 

 348.     ALBERTO R. GONZALES, TRUE FAITH AND ALLEGIANCE 10 (2016). 
 349.    See George W. Bush, National Security and Homeland Security Presi-

dential Directive: National Security Presidential Directive/NSPD 51 and Homeland 
Security Presidential Directive/HSPD 20, WHITE HOUSE ARCHIVES (May 9, 2007) 
[hereinafter Presidential Directive], https://georgewbush-whitehouse.ar-
chives.gov/news/releases/2007/05/20070509-12.html.  

According to one Bush administration official, after Democrats regained con-
trol of Congress, practical complications emerged regarding the executive branch’s 
efforts to try to coordinate with Congress to provide support for legislative branch 
continuity.  See Am. Enter. Inst., Symposium on Presidential Succession, C-SPAN 
(July 2, 2009) [hereinafter AEI Symposium], https://www.c-span.org/video/?287421-
1/presidential-succession (note discussion at 14:05–16:05 by Frances Townsend). 

 350.     Id. 
 351.      HOMELAND SEC. COUNCIL, NATIONAL CONTINUITY POLICY 

IMPLEMENTATION PLAN (2007). 
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and the President Pro Tempore of the Senate.  The Vice 
President, the Speaker of the House, and the President 
Pro Tempore should be prepared at all times to execute 
their role as a successor to the President.352 

Elsewhere the document states that, with respect to succession, “[f]or 
the Presidency, the Constitution and statute establish the Order of Pres-
idential Succession for officials who meet the constitutional require-
ments as follows:  [t]he Vice President[,] Speaker of the House[,] Pres-
ident Pro Tempore of the Senate.”353  This statement reflects yet 
another executive branch endorsement of the constitutionality of legis-
lative succession.  The document was circulated to all agency heads by 
the Assistant to the President for Homeland Security and Counterter-
rorism, Frances Townsend.354  

Consistent with his actions as president, in his memoir about his 
father, former President George W. Bush referred to Tip O’Neill as “the 
Speaker of the House and next in the line of presidential succession.”355  
In a similar vein, Speaker Pelosi looked back at her tenure during the 
George W. Bush administration.  The President, she recalled, “would 
jovially call me Number Three.  He’s number one.  The Vice President 
was number two.  I was number three.”356  Again, Bush implicitly rec-
ognized the Speaker’s place as statutory successor. 

Bush’s second Secretary of State, Condoleezza Rice, who was 
at Cheney’s side as National Security Advisor helping to respond to the 
September 11th terrorist attacks, made mention of the line of succes-
sion in her memoirs.  She noted that “the secretary of state is fourth in 
the line of presidential succession after the Vice President, speaker of 
the House, and president pro tempore of the Senate.”357 
 

 352.     Id. at 42. 
 353.     Id. at 7. 
 354.     See id. at 22; Memorandum from Frances Townsend, Assistant to the 

President for Homeland Sec. & Counterterrorism, to the Dep’t & Agency Heads, Na-
tional Continuity Policy Implementation Plan (Sept. 27, 2007) [hereinafter Townsend 
Memo]. 

 355.      BUSH, supra note 317, at 148–49. 
 356.     Pelosi Remarks at Press Availability as House Democrats Vote to Nom-

inate Her for Speaker of the House, Press Release, OFF. OF CONGRESSWOMAN NANCY 
PELOSI (Nov. 28, 2018), https://pelosi.house.gov/news/press-releases/pelosi-remarks-
at-press-availability-as-house-democrats-vote-to-nominate-her-for; see also Goodin, 
supra note 2. 

 357.      CONDOLEEZZA RICE, NO HIGHER HONOR 318 (2011). 
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In 2009, following the conclusion of the George W. Bush ad-
ministration, Frances Townsend, the former Homeland Security Advi-
sor and an attorney, spoke at a symposium at the American Enterprise 
Institute.  There, in a break with the Bush administration’s position, 
Townsend expressed misgivings about the constitutionality of legisla-
tive succession.  “I, like many, . . . believe[] [that] the Presidential Suc-
cession Act of ‘47 as regards the Speaker and the President pro tem of 
the Senate in the line of succession is unconstitutional.”358  In the nearly 
seventy-five-year history of the 1947 Act, Townsend’s remarks seem 
to reflect the first clear public repudiation of the constitutionality of 
legislative succession by a former senior executive branch official.  
John Yoo, former Deputy Assistant Attorney General at OLC during 
the George W. Bush administration, followed suit in 2020.359   

While Townsend’s words are certainly entitled to respect, they 
clearly conflict with the opinions expressed and actions taken by the 
Bush administration in which she served.  Moreover, they conflict with 
the homeland security document sent out to all agency heads under her 
name.  In the case of Yoo, his words also merit attention.  At the same 
time, it bears noting that, on his watch, there is no indication that OLC 
took action to repudiate its longstanding approval of legislative succes-
sion. 

L.  The Obama Administration 

During the presidency of Barack Obama, Hillary Clinton suc-
ceeded Rice as Secretary of State.  In her memoir, the former First Lady 
commented that in this capacity she was “fourth in the line of succes-
sion to the presidency.”360 

In January 2017, in anticipation of the inauguration of President-
elect Donald Trump, the Obama administration named Secretary of 
 

 358.     AEI Symposium, supra note 349.  The AEI Symposium was an out-
growth of the work of the First Continuity of Government Commission.  The Com-
mission concluded that “[t]here are serious policy and constitutional objections to hav-
ing Congressional leaders in the line of succession.”  CONTINUITY OF GOV’T COMM’N, 
supra note 23, at 39.  Of the twenty-two participants on the Commission, several were 
former high-ranking executive branch officials.  It bears noting that, while skeptical 
of the measure, the report did not expressly conclude that the arrangement was uncon-
stitutional.  The author would like to convey his thanks to Professor John Rogan for 
alerting him to this symposium.     

 359.     See Yoo, supra note 24. 
 360.      HILLARY RODHAM CLINTON, HARD CHOICES 15 (2014). 
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Homeland Security Jeh Johnson to be its designated survivor during 
the swearing-in and the Secretary departed for a secure location.361  By 
the morning of January 20, all of the Obama-era Cabinet secretaries, 
except Johnson, had stepped down in anticipation of the new admin-
istration.  Johnson later reflected on his status.  He remarked that for a 
brief period “I [was] . . . the designated survivor, fourth in line to the 
presidency.”362  Implicit in Johnson’s formulation was that the Speaker 
was second and the President pro tempore third.363  Once again, the 
validity of legislative succession was affirmed by a former executive 
branch official. 

M.  The Trump Administration 

The incoming Trump administration named its own designated 
survivor for the 2017 inaugural ceremony since the Senate had not con-
firmed any of its nominees, leaving only Johnson—an Obama admin-
istration holdover—in place as a Cabinet Secretary.364  Presumably in 
an attempt to ensure that the results of the election were not essentially 
reversed in case of a catastrophe, the Trump administration named a 
fellow Republican, President pro tempore Orrin Hatch, as its desig-
nated survivor and the Senator also went to a secure facility rather than 
the inauguration.365  Later that same year, Senator Hatch was asked if, 
based on his status in the line of succession, he was kept abreast of 

 

 361.     See Second Fordham Report, supra note 18, at 957. 
 362.     Meghan Keneally, Tales from Past ‘Designated Survivors’ Who Had to 

Miss the State of the Union, ABC NEWS (Feb. 5, 2019, 9:36 AM), 
https://abcnews.go.com/Politics/tales-past-designated-survivors-miss-state-un-
ion/story?id=52681358.  

 363.     See supra note 101 and accompanying text. 
 364.     See Hilary Hanson, Here’s Who Could Have Become President If Dis-

aster Hit the Inauguration, HUFF. POST (Jan. 20, 2017, 5:05 PM), https://www.huff-
post.com/entry/trump-inauguration-designated-surv 
vor_n_58827d82e4b096b4a231b658.  

 365.     See Tad Walch, As ‘Designated Survivor,’ Hatch Was Far from Trump 
Inauguration, DESERET NEWS (Jan. 20, 2017, 1:25 PM), 
https://deseret.com/2017/1/20/20604425/as-designated-survivor-hatch-was-far-from-
trump-inauguration; see also Hanson, supra note 364.  For why there were two desig-
nated survivors, see Hanson, supra note 364.  
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matters of state by the executive branch.  He replied, “yeah, they do 
that.”366 

During the Trump presidency, the Department of State spelled 
out in two places on its website that the Secretary of State follows the 
Speaker and President pro tempore in the line of succession.  The web-
site read that “the Secretary of State is fourth in line of succession after 
the Vice President, the Speaker of the House, and the President pro 
tempore of the Senate.”367  Elsewhere, it noted that “[t]he Secretary of 
State [is] . . . fourth in line of presidential succession.”368  In 2017, a 
State Department spokesperson publicly reiterated this position.369 

On May 12, 2020, President Trump responded to a tweet about 
Speaker Pelosi becoming Acting President if he and Vice President 
Pence were unable to perform their duties.370  In his reply, Trump 
clearly accepted the premise that the Speaker was next in line.  “Then 
we must be very careful.  Crazy Nancy would be a total disaster 
. . . .”371  Later that same week, he commented that Pelosi “would be a 
disaster” in the White House.372  “Never going to happen.  We’ll keep 
our vice president very healthy, and I’ll stay healthy.  Never going to 
happen.”373  Despite the venom of his remarks, the President did not 
dispute that the Speaker was a valid successor. 

 

 366.     Sen. Hatch on President Trump’s Address to Congress, C-SPAN (Feb. 
27, 2017), https://www.c-span.org/video/?424628-3/senator-hatch-president-trumps-
address-congress. 

 367.     Who Is the Secretary of State?, NAT’L MUSEUM OF AM. DIPLOMACY, 
https://diplomacy.state.gov/diplomacy/who-is-the-secretary-of-state/.   

 368.     What Are the Duties of the Secretary of State, U.S. DEP’T OF STATE (on 
file with author). 

 369.     Karen DeYoung, Trump Contradicts Tillerson on North Korea, the Lat-
est in a Series of Put-downs, WASH. POST (Oct. 1, 2017), https://www.washing-
tonpost.com/world/national-security/trump-contradicts-tillerson-on-north-korea-the-
latest-in-a-series-of-put-downs/2017/10/01/1f11f886-a6bb-11e7-92d1-
58c702d2d975_story.html (noting that the Secretary of State is “fourth in line to the 
presidency”). 

 370.     See Donald J. Trump (@realDonaldTrump), TWITTER (May 12, 2020, 
6:20 AM) (on file with author). 

 371.     Id. 
 372.     Forgey, supra note 2. 
 373.     Id.  During the Trump administration, OLC issued an opinion that dis-

cussed the 1947 Act.  Legislative succession was outside the scope of the discussion 
and was not mentioned, however.  See Designating an Acting Director of National 
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He echoed these sentiments in August 2020.  Speaking about the 
possibility of a disputed election, he noted that “[t]here’s a theory that, 
if you don’t have it [an acknowledged President] by the end of the year, 
crazy Nancy Pelosi would become [Acting] [P]resident.”374  While a 
disputed election would not have resulted in the Speaker serving as 
Acting President until January 20 of the following year, Trump’s as-
sertion reflected yet again a sitting President’s acceptance of legislative 
succession. 

In October 2020, President Trump was diagnosed with the 
Covid-19 virus.375  During this period, a journalist inquired of Speaker 
Pelosi if presidential staff had “contacted [her] . . . about the continuity 
of government?”376  The Speaker replied, “[n]o, they haven’t.  But that 
is an ongoing [thing]—not with the White House but with the military, 
quite frankly, in terms of some officials in the government.”377  Pelosi’s 
words reflect that, while the White House staff may not have kept her 
abreast of succession and inability matters, other officials within the 
executive branch did so on a regular basis, reflecting yet again the ex-
ecutive branch’s active embrace of legislative succession. 

 
*** 

 
The reintroduction of legislative succession in the 1947 Act has 

prompted great skepticism in scholarly circles as to the constitutional-
ity of the principle.  One place where the constitutionality of legislative 
succession has not generally been viewed as suspect, however, is in the 
 

Intelligence, 43 OP. O.L.C. 1 (Nov. 15, 2019), https://www.jus-
tice.gov/olc/file/1220586/download.  

 374.     Pete Williams, Trump’s Off Base About What Happens if There’s No 
Clear Election Winner.  Here’s the Deal., NBC NEWS  (Aug. 24, 2020, 4:00 AM), 
https://www.nbcnews.com/politics/2020-election/trump-s-base-about-what-happens-
if-there-s-no-n1237783.  

 375.     Joseph A. Wulfsohn, MSNBC Host Asks Pelosi if She’s Been Contacted 
About ‘Continuity of Government’ After Trump’s COVID Diagnosis, FOX NEWS (Oct. 
2, 2020), https://www.foxnews.com/media/msnbc-stephanie-ruhle-nancy-pelosi.  

 376.     Id. 
 377.     Id.; see also Mica Soellner, ‘Second in Line’ Nancy Pelosi: Trump May 

Have to Be ‘Fumigated’ Out of the White House, WASH. EXAM. (July 20, 2020), 
https://www.washingtonexaminer.com/news/second-in-line-nancy-pelosi-trump-
may-have-to-be-fumigated-out-of-the-white-house (quoting Speaker Pelosi) (“I’m 
second in line to the presidency, and just last week, I had my regular continuation of 
government briefing.”). 
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executive branch.  The history of the executive branch’s views on leg-
islative succession since 1947 offers only one arguable public excep-
tion to its pattern of support for the principle (i.e., Haig) and one argu-
able non-public exception (i.e., the Eisenhower OLC memorandum for 
the file).  Similarly, only two former high-level officials have seen fit 
to publicly question the constitutionality of the current statutory re-
gime.  In one case, it contradicted work she had completed in her offi-
cial capacity (i.e., Townsend).  In the other, the former DOJ attorney 
appears not to have reversed OLC’s longstanding posture on the issue 
(i.e., Yoo).  Each of the numerous official executive branch legal opin-
ions during this period concluded explicitly or implicitly that legisla-
tive succession was constitutional.   

For the past seven-and-a-half decades, legislative succession has 
been embraced by administrations of both parties and during periods 
when the succession regime was under great stress.  This legal position 
has also been accepted by executive branch officials who have had 
strong philosophic beliefs in the power and unity of the executive 
branch.  Such endorsement of the constitutionality of legislative suc-
cession has been manifested in legal theory and opinion at DOJ and the 
White House counsel’s office and has been fully operationalized at the 
Secret Service, the CIA, FEMA, and the Department of Defense 
(DOD).  This legal position has been reiterated through public state-
ments as well as confidential comments and writings.  These views 
have been expressed in one fashion or another by presidents, vice pres-
idents, secretaries of state, attorneys general, a solicitor general, assis-
tant attorneys general for OLC, and White House counsels. 

For the one executive branch official who appeared to publicly 
question legislative succession—Alexander Haig—matters ended 
badly.  His remarks were repudiated by the White House and later by 
President Reagan himself.  His peers within the administration roundly 
rejected his alleged assertion, and his reputation has been forever sul-
lied.  Indeed, Haig himself later denied that he had even questioned the 
statutory line of succession. 

IV.  WHY THE HISTORY OF THE EXECUTIVE BRANCH’S EMBRACE OF 
LEGISLATIVE SUCCESSION MATTERS 

After reviewing the long historical record of executive branch 
interpretation and practice regarding legislative succession the question 
arises, so what?  Why does any of it matter?  It matters for two reasons:  
(1) from a political and public relations standpoint; and (2) from a legal 
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and institutional perspective.  Winning on both fronts would be re-
quired for the Secretary of State (or the next eligible Cabinet Secretary) 
to successfully claim the White House over the Speaker and President 
pro tempore and to emerge with any legitimacy. 

A. The Political and Public Relations Challenge 

First, with respect to political and public relations considera-
tions, imagine for a moment that a Secretary of State or other Cabinet 
Secretary decided to challenge a Speaker’s claim to be Acting Presi-
dent.378  Barring extraordinary circumstances,379 the Secretary would 
have to overcome the odium that continues to surround the “claim” 
made by his or her predecessor Al Haig.380  As one reporter crisply put 
it, legislative succession “has been fixed in the popular mind.”381  De-
pictions of executive succession in popular culture reaffirm this view, 
routinely placing the Speaker in the position of becoming Acting Pres-
ident.382 

Even though Haig never clearly articulated he was next in line 
to the presidency, his assertion that he was “[c]onstitutionally . . . in 

 

 378.     See KALT, supra note 24, at 83–105. 
 379.     See id. at 83–84, 88–89, 94, 97. 
 380.     See Goodin, supra note 2; supra notes 254, 285–88, 308; infra notes 

381–84 and accompanying text; cf. supra note 128. 
 381.     Goodin, supra note 2; see also KALT, supra note 24, at 96, 100.  The 

2021 ABA Survey of Civic Literacy found that seventy-two percent of the American 
people recognized the Speaker as the presidential successor after the Vice President 
and that sixty-five percent had recognized the Speaker as such the year before.  See 
AM. BAR ASS’N, ABA SURVEY OF CIVIC LITERACY (2021), https://www.ameri-
canbar.org/content/dam/aba/administrative/public_education/aba-civic-literacy-re-
port-2021.pdf.  Public expectations are also clearly reflected by the numerous non-
lawyers within the executive branch who have repeatedly confirmed legislative suc-
cession over the decades.  See supra Part III. 

 382.     See FEERICK, supra note 23, at 255–57, 260–61 (referencing episodes 
of the television shows The West Wing and Commander in Chief, the novel Full Dis-
closure, and the movie White House Down, each of which involves the Speaker either 
becoming Acting President or on the brink of assuming the President’s powers and 
duties); CLINTON & PATTERSON, supra note 331, at 347, 349; Madam Secretary: The 
Show Must Go On (HBO television broadcast 2015), https://www.imdb.com/ti-
tle/tt4417118/plotsummary?ref_=tt_ov_pl; see also KALT, supra note 24, at 84 (“Fic-
tional portrayals of presidential disasters often draw on [the] [legislative succession] 
rule . . . .”); cf. Baker & FitzPatrick, supra note 254, at 838.  
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"A DR. STRANGELOVE SITUATION":
NUCLEAR ANXIETY,

PRESIDENTIAL FALLIBILITY,
AND THE TWENTY-FIFTH AMENDMENT

Rebecca C. Lubot*

This Article is a revisionist history of the ratification of the Twenty-Fifth
Amendment, which establishes procedures for remedying a vice presidential
vacancy and for addressing presidential inability. During the Cold War,
questions ofpresidential succession and the transfer of power in the case of
inability were on the public's mind and, in 1963, these questions became
more urgent in the shadow of the Cuban Missile Crisis. Traditional legal
histories of the Amendment argue that President John F. Kennedy's
assassination was both the proximate and primefactor in the development of
the Amendment, but they do not account for the pervasive nuclear anxiety
inherent in American politics and culture at the time. Oral interviews of key
actors, such as former Senator Birch Bayh of Indiana, the Amendment's
architect, as well as examination of the Lyndon B. Johnson papers, the files
of the Subcommittee on Constitutional Amendments, and other previously
unexamined archives, offer new insight into the anxiety and thought
processes of the President, Congress, and state legislators. With the
ratification of the Twenty-Fifth Amendment on February 10, 1967, the
nuclear anxiety of the era became ingrained in the Constitution itself The
framers of the Amendment adjusted America'sfoundational document not as
dictated by a momentary whim but by the exigencies of the times. With the
goal of expanding the field of legal history by examining cultural and
political factors, this Article argues that nuclear anxiety provides another
important explanation for the incorporation of the Amendment.

* Lecturer, Federated Department of History, Rutgers University-Newark; PhD, U.S.
History, Rutgers University-New Brunswick; M.S., Theory and History of International
Relations, London School of Economics. I am grateful to John Feerick as well as the members
of my PhD committee: David Greenberg, Richard McCormick, Jackson Lears, Paul Clemens,
and Ross Baker. This Article, which was prepared for the symposium entitled Continuity in
the Presidency: Gaps and Solutions held at Fordham University School of Law, is dedicated
to the memory of my father, Dr. Eric S. Lubot. For an overview of the symposium, see
Matthew Diller, Foreword: Continuity in the Presidency: Gaps and Solution, 86 FORDHAM
L. REv. 911 (2017).
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INTRODUCTION

"This is a true Dr. Strangelove kind of situation,"I Senator Birch Bayh,
principal author of the Twenty-Fifth Amendment, said to his fellow
Congressmen when assessing the outcome of the first invocations of the
Amendment. The 1964 film, Dr. Strangelove or: How I Learned to Stop
Worrying and Love the Bomb,2 dramatized an inconceivable event, a nuclear
catastrophe, with black humor.3 Dr. Strangelove depicted a scientist-an
individual in a field Americans loved to trust-who had become "strange,"
or gone insane. By invoking the popular film, Bayh pointed to Cold War
anxieties about the collision of military and scientific power, as the film
focused on the ability of the President who wielded that power. The Twenty-
Fifth Amendment was designed to secure the line of presidential succession
in cases of disaster such as a sudden strike and, at the same time, prevent a

1. Examination of the First Implementation of Section Two of the Twenty-Fifth
Amendment: Hearing on S.J. Res. 26 Before the Subcomm. on Constitutional Amendments of
the S. Comm. on the Judiciary, 94th Cong. 154 (1975) (statement of Sen. Birch Bayh,
Chairman, Subcomm. on Constitutional Amendments of the S. Comm. on the Judiciary).

2. DR. STRANGELOVE OR: How I LEARNED TO STOP WORRYING AND LOVE THE BOMB
(Columbia Pictures 1964).

3. The fact that Dr. Strangelove is listed on the National Film Registry of the Library of
Congress underscores the plot's enduring cultural significance. Complete National Film
Registry Listing, LIBR. CONGREss, https://www.loc.gov/programs/national-film-preservation-
board/film-registry/complete-national-film-registry-listing/ [https://perma.cc/365B-XBXW]
(last visited Nov. 19, 2017).
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President who had become crazy or mentally unstable from controlling the
bomb.

From the nation's founding until the mid-1940s, questions of presidential
succession tapped into deep-seated anxieties about the durability of
democratic government, and specifically whether it could withstand the
threats posed by disruptive, unplanned changes to the nation's highest
office.4 Following the United States' use of atomic bombs against Japan at
the end of World War II, those anxieties took on a new gravity. As the
Bulletin of the Atomic Scientists stated, "Merely by existing," nuclear
weapons "have already set off chain reactions throughout American society
and within every one of its institutions."5 The Bulletin recognized that
nuclear anxiety-defined here as the "fear of nuclear war and of its
consequences"6-had become a staple of American popular and political
culture but was also difficult to quantify. In response, the Bulletin designed
the "Doomsday Clock" in 1947 as a gauge of how close mankind is to
destroying itself, with midnight representing the apocalypse.7 The President
had the Zeus-like power to destroy entire nations and snuff out millions of
lives with the press of a button in an instant; all other powers were trivial by
comparison.

At the same time that Congress granted this cosmic authority solely to the
President with the 1946 Atomic Energy Act,8 Congress was debating what
would become the Presidential Succession Act.9 Franklin D. Roosevelt's
sudden death brought attention to succession and inability issues at the dawn
of the nuclear age.10 The Presidential Succession Act of 1947 clarified the
line of succession beyond the Vice President by amending an 1886 act-the
last action on the succession issue-to make the Speaker of the House third,
ahead of the President pro tempore.11 Both the President and Congress
deemed a congressional line of succession more democratic than the Cabinet
line of succession-which was in place at the time-because the Speaker is
elected by the people of his district and then chosen by his cohort.12

4. See AKHIL REED AMAR, AMERICA'S CONSTITUTION: A BIOGRAPHY 132-133, 141, 144
(2005).

5. PAUL BOYER, BY THE BOMB'S EARLY LIGHT: AMERICAN THOUGHT AND CULTURE AT
THE DAWN OF THE ATOMIC AGE xvii (1994) (quoting Robert Karl Manoff, The Media: Nuclear
Security vs. Democracy, BULL. ATOMIC SCIENTISTS, Jan. 1984, at 29).

6. Tom W. Smith, Nuclear Anxiety, 52 PUB. OPINION Q. 557, 557 (1988).
7. Kennette Benedict, Doomsday Clockwork, BULL. ATOMIC SCIENTISTS (Jan. 26, 2017),

http://thebulletin.org/doomsday-clockwork8052 [https://perma.cc/4JP3-QWBN].
8. Atomic Energy Act of 1946, Pub. L. No. 79-585, 60 Stat. 755 (codified as amended

in scattered sections of 42 U.S.C.).
9. See H.R. REP. No. 79-829, at 1-2 (1945).

10. Succession to the Presidency: Hearings on S. Con. Res. 1, S. 139, S. 536, and S. 564
Before the S. Comm. on Rules & Admin., 80th Cong. 6 (1947) (statement of Sen. Theodore
Francis Green, Member, S. Comm. on Rules & Admin.) (noting the "renewal of the discussion
[of presidential succession] since the death of President Roosevelt").

11. 3 U.S.C. § 19 (2012).
12. In a June 19, 1945, statement to Congress, President Truman wrote, "[T]he office of

the President should be filled by an elective officer. . .. I believe that the Speaker is the official
in the Federal Government whose selection, next to that of the President and Vice President,
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Truman's Presidential Succession Act became law in 194713 and the Soviets
exploded their first atom bomb just two years later.

After the developments of more powerful bombs by the United States and
the Soviet Union and a method to deliver them with the Soviet launch of
Sputnik in 1957, nuclear anxiety began to spur government officials in
Congress and in the Eisenhower administration to solve the presidential
inability problem, which had been elusive since the Constitution's
ratification. Eisenhower and Nixon signed a letter agreement, which was
released to the public on March 3, 1958, under the specter of the arms race.14

In the letter, the President and Vice President agreed that the Vice President
would assume presidential powers in the event the President declared himself
unable to perform his duties.15 If the President was not in a position to
declare himself unable to perform his duties, the Vice President, after
consulting with whomever he deemed appropriate, would make the
determination of inability. 16 In either case, the President would determine
when the inability had ended and his powers would be immediately
restored.17 No President or Vice President in U.S. history had come to such
a public agreement before Eisenhower and Nixon.18 Their public
acknowledgement of the possibility of an incapacitated President suggested
that the conversation about the need for a clear chain of command had
become urgent. President John F. Kennedy and Vice President Lyndon
Johnson signed a similar letter on August 10, 1961,19 reflecting that even the
youthful Kennedy must have been anxious about ensuring the orderly transfer
of power in the nuclear age.

Heightened tensions between the superpowers during the Kennedy
administration-in particular, during the Cuban Missile Crisis of October
1962-focused policymakers and the public on the possibility that the
President might be forced to decide the fate of millions in a matter of mere
minutes.20 This created an urgency for a more permanent solution to
presidential succession and inability issues. Even if total annihilation did not
occur, a nuclear attack could suddenly destabilize the American government;

can be most accurately said to stem from the people themselves." H.R. REP. No. 79-829, at 1-
2.

13. Presidential Succession Act of 1947, Pub. L. No. 199, 61 Stat. 380 (codified as
amended at 3 U.S.C. § 19).

14. Agreement Between the President and the Vice President as to Procedures in the Event
of Presidential Disability, PUB. PAPERS 196 (Mar. 3, 1958).

15. Id.
16. Id.
17. Id.
18. RICHARD M.NIxoN, Six CRISES 178-79 (1962).
19. Press Release, Office of the White House Press Secretary (Aug. 10, 1961) (on file with

the National Archives and Records Administration, U.S. Senate Committee on the Judiciary,
Subcommittee on Constitutional Amendments).

20. See, e.g., Presidential Inability and Vacancies in the Office of the Vice President:
Hearing on S.J. Res. I et al. Before the Subcomm. on Constitutional Amendments of the S.
Comm. on the Judiciary, 89th Cong. 92 (1965) [hereinafter 1965 Senate Hearing] (statement
of Sen. Birch Bayh, Chairman, Subcomm. on Constitutional Amendments of the S. Comm. on
the Judiciary) (discussing the possibility of "the Russians mov[ing] missiles into Cuba" after
the President has become incapacitated).
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structural and procedural safeguards were needed to guard against this
possibility. Nuclear anxiety flourished even more intensely after Kennedy's
assassination. The specter of a nation without firm leadership during a time
of nuclear crisis ultimately provided the impetus to resolve these succession
issues.

The nuclear issue made the sudden transition from Kennedy to Johnson
different from other unexpected presidential successions. Although seven
other Presidents had died while in office and sixteen Vice Presidents had also
died before completing their tenure, Kennedy was the first President to die
instantaneously-fatally wounded by an assassin's bullet.21 Kennedy's
immediate death, coupled with Johnson's presence in the same motorcade
where Kennedy was shot, highlighted the long-standing concern that the
passage of power to the Vice President might not always be smooth.22

Kennedy's assassination resulted in a sudden transfer of power to a Vice
President whose own health was subject to question.23

For this reason, traditional legal histories, such as that of David Kyvig,
have argued that the Twenty-Fifth Amendment, though a product of "long-
standing concerns about presidential disability and succession," was most
immediately "a reaction to the assassination of President John F. Kennedy."24

Yet the assassination does not fully explain the Amendment's sinuous
journey through Congress and its ratification almost four years after
Kennedy's death. For a more complete account, the climate of nuclear
anxiety evident in culture and politics from 1945 through 1967 must be
factored into the gradual ratification of the Twenty-Fifth Amendment.

Bayh's determination to alter the Constitution to solve this issue reflected
the widespread belief that the American public and its government could no
longer tolerate a potential absence at the helm during this era of nuclear
apprehension.25 Because the President wielded the power of the bomb, he
literally had the power of life and death and the continuity of mankind in his
hands-something that never could have been imagined by the framers of the
Constitution. In the midst of the growing nuclear anxiety, Eisenhower's brief
illnesses and Kennedy's sudden death exposed the paradox that the President
was at once powerful and mortal. Asked years later if tense international
confrontations such as the Cuban Missile Crisis and nuclear anxiety were in
the back of his mind as he began drafting what later became the Twenty-Fifth
Amendment, Bayh replied: "I think it was impossible for it not to be on the
forefront, not the back of [my] mind."26 The Cuban Missile Crisis "was very

21. STEVEN M. GILLON, THE KENNEDY ASSASSINATION-24 HOURS AFrER: LYNDON B.

JOHNSON'S PIVOTAL FIRST DAY AS PRESIDENT 56-57 (2009).
22. See DAVID E. KYVIG, EXPLICIT AND AUTHENTIC ACTS: AMENDING THE U.S.

CONSTITUTION, 1776-1995, at 357 (1996). In Explicit and Authentic Acts, David Kyvig
engages in the debate over whether the Constitution continues to serve as the "sovereign will
of the people as to the terms of their governance" or whether it is unable to "check[] the
momentary whims and excesses of transitory holders of power." Id. at xviii.

23. Johnson suffered a heart attack in 1955, the same year as Eisenhower. Id. at 358.
24. Id. at 349.
25. Telephone Interview with Birch Bayh, former U.S. Senator from Ind. (Nov. 11, 2014).
26. Id.
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much a reason" for the Amendment, he said.27 Bayh perceived that the
framers had not anticipated the effects of nuclear weaponry on the
presidency, and this, coupled with the fallibility of any individual President,
most likely led him to conceive that the time was right for an Amendment to
address presidential succession and inability.

From December 1963, when Bayh introduced his draft of the Amendment,
through its ratification in February 1967, references to Kennedy's
assassination lessened during congressional debate,28 but direct and indirect
allusions to the nuclear anxiety that permeated American culture and politics
continued.29 It was this nuclear anxiety that contributed to each stage of the
process. But while the urgency of concern about presidential stability amid
the real possibility of instant nuclear destruction directly contributed to
ratification, it also complicated the process of ratification in states such as
Pennsylvania, Arkansas, and Colorado.30 Despite contrary reactions to the
prospect of nuclear destruction, after more than two decades at the forefront
of America's psyche, nuclear anxiety became part of the framework of
American government.

I. NUCLEAR ANXIETY IN CONGRESS

This Part describes the legislative precursors to the Twenty-Fifth
Amendment, its drafting, and its passage through Congress. Throughout the
process that ultimately led to ratification, nuclear anxiety permeated the
discussion and informed decision-making.

A. "This Is the Time to Do It":
Legislative Precursors, 1958-1963

A year after the Sputnik launch and shortly after Eisenhower and Nixon
signed their letter agreement, Senator Estes Kefauver of Tennessee,
Chairman of the Judiciary Committee's Subcommittee on Constitutional
Amendments, made it clear he believed the time had come to pass inability
and succession legislation. In April 1958, Kefauver introduced a bill on
presidential succession, which embodied the spirit of the letter agreements
with few modifications.31 He reintroduced the bill in the 86th Congress.32

Both times, the Chairman was able to move the bill out of his subcommittee
to the wider Judiciary Committee, but no further.33 Congress adjourned in
1960 with the legislation still on the Committee's agenda.

27. Id.
28. See generally 1965 Senate Hearing, supra note 20.
29. See infra Parts I.B-C, II.
30. See infra Part II.
31. See BIRCH BAYH, ONE HEARTBEAT AWAY: PRESIDENTIAL DISABLITY AND

SUCCESSION 26 (1968) (noting that this "administration proposal" was similar to the March
1958 letter agreement, but it "contain[ed] modifications that were designed to allay
congressional criticism").

32. S.J. Res. 40, 86th Cong. (1959).
33. See BAYH, supra note 31, at 27.
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Then, in 1962, Kefauver announced that he would join Republican Senator
Kenneth Keating of New York to cosponsor a bill, Senate Joint Resolution
35 ("S.J. Res. 35"), which was endorsed by the American Bar Association
(ABA). The bill "simply authorize[ed] Congress to pass laws on how to
decide when a President is disabled," or, in other words, enabled Congress to
establish procedure.34 The thrust of the release was that "[t]his is the time to
do it-when we have a young, healthy President, when extensive hearings on
this subject would not be embarrassing to anyone."35 A healthy President
would not take succession planning as a slight; legislating a solution had
become imperative.

On June 11 and 18, 1963, the Senate Subcommittee on Constitutional
Amendments held hearings on presidential succession and inability bill S.J.
Res. 35.36 The bill was less detailed than many pieces of legislation pending
in the Subcommittee; it was drawn up that way in the hope that Congress
would be more inclined to pass a less complicated piece of legislation.37 It
had the tacit support of former Vice President Richard Nixon, who
experienced firsthand the issues involving an incapacitated President when
Eisenhower was ill.38 Nixon wrote to Kefauver before the hearings began:
"With the advent of the terrible and instant destructive power of atomic
weapons, the nation cannot afford to have any period of time when there is
doubt or legal quibbling as to where the ultimate power to use those weapons
resides."39 Pointing to the "constitutional defect" in his opening statement,
Senator Keating agreed with the former Vice President: failing to take action
in this era could result in "paralysis" at the very time that quick and cogent
decision-making was imperative.40  With these fears in mind, the
Subcommittee as a whole came to that conclusion as well and the bill was
voted out of the Subcommittee to the full Judiciary Committee.41

On August 10, 1963, two weeks after his sixtieth birthday, Kefauver died
of a heart attack42 and the hope of a more solid succession and inability plan
almost died with him. Senator James 0. Eastland, Chairman of the Senate
Judiciary Committee, considered dissolving the panel.43 Yet a memorandum
written in round cursive handwriting on Senate letterhead in the last of

34. Press Release, Estes Kefauver, U.S. Senator from Tenn., Memo from Washington
(Jan. 28, 1963) (on file with the National Archives and Records Administration, U.S. Senate
Committee on the Judiciary, Subcommittee on Constitutional Amendments).

35. Id.
36. Presidential Inability: Hearings on S.J Res. 28, S.J Res. 35, and S.J. Res. 84 Before

the Subcomm. on Constitutional Amendments ofthe S. Comm. on the Judiciary, 88th Cong. 1-
117 (1963) [hereinafter 1963 Senate Hearings].

37. BAYH, supra note 31, at 54-55.
38. See NIXoN, supra note 18, at 131-81.
39. Letter from Richard Nixon, former Vice President, to Estes Kefauver, U.S. Senator

from Tenn. (June 10, 1963) (on file with the National Archives and Records Administration,
U.S. Senate Committee on the Judiciary, Subcommittee on Constitutional Amendments).

40. 1963 Senate Hearings, supra note 36, at 11 (statement of Sen. Kenneth B. Keating,
Member, Subcomm. on Constitutional Amendments of the S. Comm. on the Judiciary).

41. BAYH, supra note 31, at 346.
42. Estes Kefauver Is Dead at 60 After Heart Attack, N.Y. TIVEs, Aug. 11, 1963, at 1.
43. KYVIG, supra note 22, at 358.
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Kefauver's files noted, confidentially, that presidential disability had
"prospects [at] this time."44 Concomitantly, Senator Bayh and his staff were
searching for their own opportunities to resolve the succession and inability
issue, hoping to fill the void Kefauver's death created.45 Bayh convinced
Chairman Eastland to make him the new Chairman of the Subcommittee on
Constitutional Amendments46 and on September 30, 1963, the Judiciary
Committee ratified his appointment.47

B. "He and He Alone Has the Authority to Push the Vital Button":
Drafting and Passage Through Congress, 1963-1964

Kennedy's sudden death elicited calls for legislation to remedy the
confusion surrounding presidential succession and inability; these calls were
coupled with references to the tense cultural and political mood of the era and
the potential for nuclear war. "Has the Congress prepared the Presidency
adequately for the possibilities of a violent age?" James Reston, columnist
for the New York Times, asked on December 5, 1963.48 He continued, "Is the
rule of Presidential succession satisfactory for these days of human madness
and scientific destruction?"49 Similarly, a Washington Post editorial insisted
that the problem of presidential succession "need[ed] a fresh analysis"
because "[i]n these days of hair-trigger defense few things would be more
perilous than uncertainty as to where the powers of the Presidency would lie
in case of disaster."50 These articles motivated Senator Bayh.51

Senator Bayh had been thrust into a centuries-old constitutional
conundrum. On December 4, 1963, after listening to debate in a Judiciary
Committee meeting that focused mainly on other matters but included
references to the succession bill that Kefauver and Keating had introduced
earlier in the year, Senator Bayh decided to draft his own measure.52 During
the second week of December, the Senator gathered his team and began the
herculean undertaking. John D. Feerick, author of a paper entitled "The
Problem of Presidential Inability-Will Congress Ever Solve It?," published
in the Fordham Law Review in 1963,53 was an integral member of this team.
Feerick became the Chair of the American Bar Association's Junior Bar
Conference Committee on Presidential Inability and Vice Presidential

44. Memorandum from Estes Kefauver, U.S. Senator from Tenn. (July 1963) (on file with
the National Archives and Records Administration, U.S. Senate Committee on the Judiciary,
Subcommittee on Constitutional Amendments).

45. See BAYH, supra note 31, at 28-29.
46. Telephone Interview with Robert Keefe, former Admin. Assistant to U.S. Senator

Birch Bayh (Nov. 5, 2014).
47. BAYH, supra note 31, at 29.
48. James Reston, The Problem of the Succession to the Presidency, N.Y. TIMEs, Dec. 5,

1963, at 34.
49. Id.
50. Editorial, Presidential Succession, WASH. POST, Dec. 2, 1963, at A20.
51. BAYH, supra note 31, at 10, 32.
52. Id. at 29, 3 1-32.
53. See John D. Feerick, The Problem ofPresidentialInability-Will Congress Ever Solve

It?, 32 FORDHAM L. REV. 73, 73 (1963).
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Vacancy in the spring of 1964.54 He made it the Junior Bar Conference's
mission to gamer further support for a presidential succession and inability
amendment.5 5 Other members of the American Bar Association, including
Dale Tooley and Michael Spence, were instrumental in conducting the
campaign-in Congress, among state legislatures, and with the public-to
get presidential succession and inability measures written into the
Constitution.56

In his book One Heartbeat Away, Bayh wrote that the vice presidential
vacancy following Kennedy's assassination and President Johnson's
assumption of the presidency created urgency for proposing succession and
inability legislation.57 But in his speech on December 12, 1963, on the floor
of the Senate, Bayh made no mention of the assassination.5 8 Significantly,
Bayh referred to the increased pace of communications and technology (and
therefore warfare) in the modem era of globalization and concluded that the
tense international atmosphere called for immediate action: "The accelerated
pace of international affairs, plus the overwhelming problems of modem
military security, make it almost imperative that we change our system to
provide for not only a President but a Vice President at all times."59 The
following month, Bayh highlighted the increased importance and
responsibilities of the Vice President during the Cold War.60 In later
testimony, members of the public and Congress amplified Bayh's point: even
if it had not been the case in the past, now, during the atomic age, having a
successor at all times was vital to the nation's security.6 1

Nuclear anxiety was a key motivating factor driving the amendment
forward from the outset. As Bayh got to work with his team to perfect his
first draft, he reflected that, for the sixteenth time in U.S. history, the nation
was without a Vice President but that "this was a different and dangerous
age. The possible consequences of inaction were . . . terrifying . . . ."62
Senator Bayh introduced Senate Joint Resolution 139 ("S.J. Res. 139") on
December 12, 1963.63

Concerns at this time emphasized a perceived weakness in the 1947
succession law: the potential for the presidency to switch parties suddenly
during the nuclear age. In its statement on national policy entitled
Presidential Succession and Inability, the Committee for Economic

54. J. William Cuncannan, Our Younger Lawyers, 50 A.B.A. J. 505, 573 (1964).
55. Interview with John D. Feerick, Dean Emeritus, Norris Professor of Law, Fordham

Univ. Sch. of Law, in Larchmont, N.Y. (Feb. 28, 2016).
56. See infra Part II.C.
57. BAYH, supra note 31, at 34.
58. 109 CONG. REc. 24,420-21 (1963) (statement of Sen. Bayh).
59. Id. at 24,421.
60. Presidential Inability and Vacancies in the Office of Vice President: Hearings on S.J.

Res. 13 et al. Before the Subcomm. on Constitutional Amendments of the S. Comm. on the
Judiciary, 88th Cong. 1-2 (1964) [hereinafter 1964 Senate Hearings] (statement of Sen. Birch
Bayh, Chairman, Subcomm. on Constitutional Amendments of the S. Comm. on the
Judiciary).

61. See infra notes 69-88 and accompanying text.
62. BAYH, supra note 31, at 34.
63. 109 CONG. REc. 24,420 (statement of Sen. Bayh).
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Development (CED), a public policy think tank, suggested eliminating
Congress from the line of succession to avoid a potential sudden switch in
parties.64 In the CED's proposal, the Secretary of the Treasury would be
third in line behind the Vice President and Secretary of State, thus removing
the Speaker of the House and Senate President pro tempore from the
succession line, as put in place by the 1947 law.65 Notably, the proposal
pointed out the President's unique position in that he must keep his finger on
the nation's nuclear trigger and provided, "As Constitutional commander in
chief of the military services, the President controls both the nuclear trigger
and the use of all other military force" and that "[t]he President's active
leadership is so essential to the effective operation of the government that his
death or serious illness . .. creates the risk of national disaster."66 The
proposal underscored the urgency of finding a solution to presidential
succession and inability because of the power the President had at his
fingertips.

Bayh invited star witnesses who understood the urgency firsthand to testify
at the Subcommittee hearings that began on January 22, 1964.67 Former
President Eisenhower-whom Bayh believed was "the only person alive that
could adequately describe the need for an inability amendment"68-did not
appear in person but agreed to submit a statement for the record.69 In that
statement, Eisenhower pointedly did not suggest that the letter agreements
signed by himself and Nixon in 1958 would suffice to solve the succession
and inability problem.70 Instead, he said that the "bothersome" possibility of
a disaster removing the President and Vice President simultaneously meant
that changes should be made by constitutional amendment.71

Testimony from across the aisle was rife with similar remarks that nuclear
war was a grim possibility, and, as such, the United States required an

64. COMM. FOR IMPROVEMENT OF MGMT. IN GOV'T, COMM. FOR ECON. DEV., PRESIDENTIAL

SUCCESSION AND INABILITY 12, 18-19 (1964) [hereinafter PRESIDENTIAL SUCCESSION AND
INABILITY].

65. Id. Columbia Professor Wallace S. Sayre, Chairman of the CED's Committee for
Improvement of Management in Government, suggested that the Secretary of Defense should
follow the Secretary of State in the presidential line of succession. See Letter from Robert F.
Steadman, Dir., Comm. for Improvement of Mgmt. in Gov't, Comm. for Econ. Dev., to
Members of the Comm. for Improvement of Mgmt. in Gov't and the Advisory Bd. (Aug. 13,
1964) (on file with the National Archives and Records Administration, U.S. Senate Committee
on the Judiciary, Subcommittee on Constitutional Amendments) (enclosing proposal by
William S. Sayre). In its final report, the CED recognized his suggestion. PRESIDENTIAL
SUCCESSION AND INABILITY, supra note 64, at 17. Ultimately, however, it recommended the
restoration of the 1886 succession law, id. at 19, wherein the Secretary of State would be
second in line behind the Vice President, followed by the Secretary of the Treasury. See 3
U.S.C. §§ 21-22 (1886) (repealed 1947).

66. PRESIDENTIAL SUCCESSION AND INABILITY, supra note 64, at 9.
67. See 1964 Senate Hearings, supra note 60, at 1.
68. Telephone Interview with Birch Bayh, supra note 25.
69. Letter from Dwight D. Eisenhower, former President of the U.S., to Birch Bayh,

Chairman, Subcomm. on Constitutional Amendments of the Senate Comm. on the Judiciary
(Mar. 2, 1964) (on file with the National Archives and Records Administration, U.S. Senate
Committee on the Judiciary, Subcommittee on Constitutional Amendments).

70. Id.
7 1. Id.
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immediate solution to the succession and inability problem. Republican
Congressman Louis C. Wyman of New Hampshire stated that a "crippling
inability is a daily possibility with any President" and concluded that
Congress must act because "in this atomic era seconds can be crucial."72

Republican Senator Jacob K. Javits of New York stated, "The split-second
exigencies of this nuclear age do not permit the luxury of further incomplete
solutions."73 And Senator James B. Pearson, Republican of Kansas, argued
that "[i]n an era when defense of the entire free world, through the use of our
nuclear deterrents," relies on just one man, the President, "we cannot leave
any doubt about the fact of succession or the capabilities of the President's
successor."74 The letter agreement between Kennedy and Johnson of August
10, 1961, was included in the testimony.75 The agreement concluded that
"[o]bviously," not having a plan in place "is a risk which cannot be taken in
these times."76 By early 1964, the voices calling for action were building.77

One expert witness, Professor Ruth Miner of Wisconsin State College, was
insistent that a solution was needed because of the tense public mood of the
era. Due to her concern that an atomic attack would occur when all officials
in the line of succession were in Washington, D.C., Miner suggested that the
line after the Vice President include state Governors.78 These Governors
would be chosen in the order of their states' population.79 Yet the Governors
who testified did not discuss Miner's succession idea. Governor Edmund
Brown of California said that it "would be tragic, in this day of nuclear
weapons when foreign policy decision[s] literally can mean life or death, not
to provide the machinery in all contingencies for a sure and smooth transition
of executive power."o Governor Nelson A. Rockefeller of New York

72. 1964 Senate Hearings, supra note 60, at 211 (statement of Rep. Louis C. Wyman).
73. Id. at 51 (statement of Sen. Jacob K. Javits).
74. Id. at 261 (statement of Sen. James B. Pearson).
75. White House Statement and Text of Agreement Between the President and the Vice

President on Procedures in the Event of Presidential Inability, PUB. PAPERS 561 (Aug. 10,
1961).

76. Id.
77. Discussions of presidential succession in the context of nuclear warfare were not

confined to the floor of the Senate. In May 1964, the American Bar Association hosted a
conference on presidential succession at which numerous members of Congress and President
Eisenhower spoke. BAYH, supra note 31, at 111-12. LeRoy Collins, a former Governor of
Florida who served as permanent chairman of the Democratic National Convention in 1960
and who moderated a panel discussion at the conference, reminded those present that "the
responsibilities of the Presidency are far more awsome [sic] in this atomic age." Governor
LeRoy Collins, Remarks at the Conference on Presidential Inability and Vice-Presidential
Vacancy (May 25, 1964) (on file with the National Archives and Records Administration, U.S.
Senate Committee on the Judiciary, Subcommittee on Constitutional Amendments). Of the
age itself, he said, "[W]e live on a thin line between the possibility of cataclysm on the one
hand, and the greatest era of human progress of all time on the other. Any missing gap in our
leadership thus contributes to the peril . . . ." Id.

78. 1964 Senate Hearings, supra note 60, at 267 (statement of Ruth Miner, Associate
Professor, Wisconsin State College).

79. Id.
80. Letter from Edmund G. Brown, Governor, State of Cal., to Senator Birch Bayh,

Chairman, Subcomm. on Constitutional Amendments of the Senate Comm. on the Judiciary
(Mar. 20, 1964) (on file with the National Archives and Records Administration, U.S. Senate
Committee on the Judiciary, Subcommittee on Constitutional Amendments).
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echoed Brown's sentiments and stated that the present arrangements did "not
adequately cope with the nation's needs at a time of international crisis and
tension when the 'hot line' to Moscow might have to be used on short notice
by the nation's Chief Executive."81  Like the other witnesses, these
Governors argued that the 1947 Act was inadequate in light of nuclear
anxiety.

The only witness to eclipse Rockefeller's star power, former Vice
President Richard Nixon, was even more adamant than in his earlier letter to
Senator Kefauver that the existence of atomic weapons made it imperative to
ratify an amendment. After stating that the President was the defender of the
free world, Nixon continued: "The United States and the free world can't
afford 17 months or 17 weeks or 17 minutes in which there is any doubt about
whether there is a finger on the [nuclear] trigger. . . ."82 Nixon also made
the case in an essay for the Saturday Evening Post: "Fifty years ago the
country could afford to 'muddle along' until the disabled President either got
well or died."83 He continued, "But today when only the President can make
the decision to use atomic weapons in the defense of the Nation, there could
be a critical period when 'no finger is on the trigger' because of the illness of
the Chief Executive."84 To Nixon, who had actually been in the presidential
line of succession, the lack of planning for such a crisis was unacceptable.

Perhaps nobody knew the flaws in the succession process as intimately as
President Johnson himself. Johnson had not provided any support during the
Subcommittee hearings and he forced Bayh to incorporate an earlier letter of
Deputy Attorney General Nicholas deB. Katzenbach, dated June 18, 1963,
into the record in hopes that critics of his succession and inability bill would
not make note of the administration's silence.85 Katzenbach had expressed
support for the Kefauver-Keating succession legislation prior to Bayh's
introduction of S.J. Res. 139.86 Bayh knew that Katzenbach's main reason
for supporting the earlier bill could also be applied to S.J. Res. 139.87 "The
primary purpose," the Deputy Attorney General said, "is to confer broad
discretion on the Congress" when the President and Vice President disagree
on inability "or an atomic attack or like holocaust prevents communication
and agreement between the President and Vice President."88 Despite fears
of a chaotic transfer of presidential power in the nuclear age, Johnson
recognized that some members of the House would not vote favorably for

81. Letter from Nelson A. Rockefeller, Governor, State of N.Y., to Senator Birch Bayh,
Chairman, Subcomm. on Constitutional Amendments of the Senate Comm. on the Judiciary
(Feb. 25, 1964) (on file with the National Archives and Records Administration, U.S. Senate
Committee on the Judiciary, Subcommittee on Constitutional Amendments).

82. Nixon testified on the final day of the hearings, Thursday, March 5, 1964. 1964 Senate
Hearings, supra note 60, at 242 (statement of Richard M. Nixon, former Vice President).

83. Richard M. Nixon, We Need a Vice President Now, SATURDAY EVENING POST, Jan. 1,
1964, reprinted in 1964 Senate Hearings, supra note 60, at 237.

84. Id.
85. BAYH, supra note 31, at 78-79.
86. Id. at 78.
87. Id. at 78-79.
88. 1964 Senate Hearings, supra note 60, at 202 (statement of Nicholas deB. Katzenbach,

Deputy Att'y Gen.).
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S.J. Res. 139 out of respect for House Speaker John McCormack, who was
next in line due to the vice presidential vacancy created by Johnson's
accession to the presidency.89 Johnson relayed this inclination to Bayh in
late March 1964 after the hearings were finished.90

Two months later, on May 27, 1964, S.J. Res. 139 was reported out of the
Subcommittee to the full Senate Judiciary Committee.91 The Congressional
Quarterly noted that the Senate Subcommittee had approved a measure that
"would provide a means of filling Vice Presidential vacancies, unsolved
problems of paramount importance in a push-button-war age, in the opinion
of some."92 With Johnson's advice in mind, Senator Bayh was content to see
the Judiciary Committee unanimously pass S.J. Res. 139 on August 4,
1964.93 Weeks later, on September 29, 1964-about five weeks before the
presidential election and only days before Congress adjourned for the
campaign season on October 3-the Senate approved the bill by a roll call
vote of 65 to 0.94 Bayh now intended to "introduce the amendment at the
beginning of the following session, pass it rapidly through the upper
chamber, and bring [the] entire effort to bear upon the House of
Representatives."95 Heightened nuclear anxiety would allow him to do just
that.

C. "The Nightmare ofNuclear Holocaust" and "the Potential of
Paralysis" Require Us "to Act-and To Act Now":

Passage Through Congress, 1965

Bayh felt that the administration's support was crucial to passage. Because
of lobbying by Bayh and the ABA, President Johnson dedicated eighteen
words to the succession and inability issue in his State of the Union address
on January 4, 1965: "I will propose laws to insure the necessary continuity
of leadership should the President become disabled or die."96 On January 28,
1965, after additional lobbying, Johnson officially endorsed Bayh's
amendment (Senate Joint Resolution 1 ("S.J. Res. 1") and House Joint
Resolution 1 ("H.J.R. 1") in the new 89th Congress) by sending a message
of support to Congress, which emphasized that a nuclear holocaust or other
such catastrophe required planning in the form of an amendment.97 Johnson
contended that, thanks to providence, America had avoided a chaotic transfer

89. See BAYH, supra note 31, at 92-93.
90. See Telephone Interview with Birch Bayh, supra note 25.
91. See BAYH, supra note 31, at 346.
92. Letter from Congressional Quarterly Serv., Presidential Inability and Veep Vacancies,

June 3, 1964 (on file with the National Archives and Records Administration, U.S. Senate
Committee on the Judiciary, Subcommittee on Constitutional Amendments).

93. See BAYH, supra note 31, at 130-33.
94. 110 CONG. REC. 23,061 (1964); BAYH, supra note 31, at 159.
95. BAYH, supra note 31, at 98.
96. Lyndon B. Johnson, Annual Message to the Congress on the State of the Union, AMER.

PRESIDENCY PROJECT (Jan. 4, 1965), http://www.presidency.ucsb.edu/ws/?pid=26907
[https://perma.cc/EY97-5BBD].

97. 111 CONG. REC. 1547 (1965).
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of presidential power.98 But, he said, "[I]t is not necessary to conjure the
nightmare of nuclear holocaust or other national catastrophe to identify these
omissions as chasms of chaos into which normal human frailties might
plunge us at any time."99 He continued, "The potential of paralysis implicit
in these conditions constitutes an indefensible folly for our responsible
society in these times. Commonsense impels, duty requires us to act-and
to act now-without further delay."oo Highlighting the tense cultural and
political mood, Johnson urged that "[a]ction on these measures now will allay
future anxiety among our own people-and among the peoples of the
world ... ."101 With his finger not only on the trigger but on the pulse of the
nation, the President was clearly prompting Congress to act before nuclear
disaster struck. The President's support proved effective when, on February
1, 1965, S.J. Res. 1 was reported favorably to the Senate Judiciary Committee
by the Subcommittee on Constitutional Amendments and, three days later,
the Judiciary Committee approved the resolution, sending it to the entire
Senate.102

The same week the Senate Judiciary Committee approved S.J. Res. 1, the
House Judiciary Committee held its own hearings on February 9, 10, 16, and
17, 1965.103 The testimony was replete with references to nuclear anxiety as
the reason for moving forward with an amendment.104 Convening the
hearings, House Judiciary Chairman Emanuel Celler did not mention the
tragic death of the late President in his opening statement. Instead he stated,
"One would have to be blind not to see and acknowledge the dangers" the
nation was gambling with by not having a solution to the important
problem.105 Celler listed the duties of the president and argued that the nation
could not leave the office unfilled, even briefly, because of these
responsibilities in the nuclear age.106

Bayh was one of the experts who testified before the House Judiciary
Committee and mentioned a nuclear nightmare. He began by discussing time
limits, focusing on the number of days that might elapse between the
nomination and confirmation of a Vice President.107 Bayh shared the
thoughts of the Senate Judiciary Committee and posed a nuclear holocaust
scenario: "What if we were engaged in nuclear war and the seat of
Government is destroyed? There would be a time element involved finding
a place where the Congress could meet and convene despite rapid travel we
take for granted." 08 Nuclear war could cause numerous problems for
presidential continuity-not the least of which was convening Congress to

98. Id.
99. Id.

100. Id.
101. Id. at 1548.
102. See BAYH, supra note 31, at 346.
103. See generally 1965 Senate Hearing, supra note 20.
104. Id.
105. Id. at 2 (statement of Rep. Emanuel Celler, Chairman, H. Comm. on the Judiciary).
106. Id.
107. Id. at 40 (statement of Sen. Birch Bayh).
108. Id. at 67.
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determine a President's inability if the President and Vice President
disagreed-but predicting the hardships that would come in the aftermath of
a nuclear attack was difficult.

When discussing the issue of time limits-a point of contention when
ironing out the differences between the Senate and House versions of the
bill-Congressmen made numerous references to the perils and anxiety of
the nuclear age. Colorado Congressman Byron G. Rogers, a member of the
House Judiciary Committee, raised the issue by referencing the earlier CED
report of the need to include provisions for dual presidential and vice
presidential inabilities. He stated that the CED "finds a need to change the
present posture we are in because of the nuclear age" and that "it is
conceivable, though remote, that some situation like [dual inability] might
occur."109 Focused on the specter of nuclear war, Democratic Congressman
Abraham J. Multer of New York reminded the committee about the unease
surrounding President Eisenhower's illnesses, saying, "I need not document
the circumstances of these occasions, for we can all recall the danger that can
be sensed when a President is incapacitated, particularly in the nuclear
age."1 10 Howard W. Robison, another Representative from New York,
suggested not only ratifying an amendment but including a statute to specify
additional procedures in the event of disability. One of the provisions
Robison stipulated was a commission with the responsibility to declare the
President incapacitated. He said, "I feel the latter contingency is important
in view of the perilous nuclear-threatened world in which we live."111 In
another statement, California Congressman Edward R. Roybal, expressing
his support for H.J. Res. 1, also tied the need for the amendment to the nuclear
age: "I am sure that the members of this committee fully realize that we can
no longer afford, in this nuclear-space age, to leave the fate of or Government
to the whims of chance."1l 2 Talk of time limits continued to pivot on the fact
that Congress would be making the decision on inability in an age when
minutes mattered.

On February 19, 1965, Bayh introduced S.J. Res. 1 on the floor of the
Senate.1 13 In his speech on the Senate floor, Bayh listed the crises America
was dealing with when Eisenhower had his heart attack in 1955 and then read
a pertinent section of Nixon's Six Crises aloud.11 4 This underscored the fact
that it was the President's job to react to these situations and that it was he
who had his finger on the nuclear button. In the section Bayh read, Nixon
had written: "The ever-present possibility of an attack on the United States
was always hanging over us. Would the President be well enough to make
the decision? If not, who had the authority to push the button?"1 15 The
principal author of what would become the Twenty-Fifth Amendment not

109. Id. at 158 (statement of Rep. Byron G. Rogers, Member, H. Comm. on the Judiciary).
110. Id. at 182 (statement of Rep. Abraham J. Multer).
111. Id. at 260 (statement of Rep. Howard M. Robison).
112. Id. at 289 (statement of Rep. Edward R. Roybal).
113. 111 CONG. REc. 3250 (1965) (statement of Sen. Bayh).
114. Id. at 3251 (quoting NIXON, supra note 18, at 150).
115. Id.
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only pointed numerous times to nuclear attack as the reason for urgent
passage but was now highlighting the nuclear anxiety of the former Vice
President, who was once first in the line of succession. The Senate passed
S.J. Res. 1 by a vote of 72 to 0 on February 19, 1965.116

After the Senate delivered S.J. Res. I to the House, Congressman Celler
again iterated the sentiment that, because the President's finger was on the
nuclear trigger, Congress could not ignore the danger inherent in failing to
enact Bayh's resolution. The Congressman said, "One would have to be
blind not to see and acknowledge the danger and the risk we are faced with
at this very moment . . . ."117 Celler's statement echoed that of Johnson's
January 28 endorsement-while fate had been kind to America in that
Kennedy had not lingered incapacitated, which perhaps would have caused a
chaotic transfer of presidential power, Congress could not expect America's
luck to hold out.118 Celler noted that the resolution had the support of the
ABA and reread earlier testimony into the record.119 The House passed a
modified version of S.J. Res. 1 by a vote of 368 to 29 on April 13 and returned
the bill to the Senate on April 22.120

When the House returned the bill to the Senate on April 22, moderate
changes had been made to limit the time in which Congress had to decide the
President's disability.121 Bayh used the nuclear issue to sway the decision-
making. The House had added the provision that if Congress did not declare
within ten days that the President was incapacitated, he would resume
office. 122 Bayh disagreed with this change and commented that, although he
was not a doctor, time for diagnoses and discussion would be needed.123 He
would "bet there are some illnesses which can't even be diagnosed in ten
days, let alone permitting enough time for congressional discussion."1 24

After a ten-day period, Congress could still be weighing the evidence and
"we might have a President who could be completely off his rocker
reassuming his powers and duties, even if it meant he could blow us all to
kingdom come in an hour's time."1 25 Bayh had again invoked the nuclear
specter as a main argument, this time for the Senate not to cave to the House.

One other time-related difference remained between the Senate and House
versions. In the House version, Congress was required to convene within
forty-eight hours to discuss the President's inability, and Bayh, yet again,
brought up the possibility of nuclear attack.126 Congress convening in that
last instance would only occur if the President and Vice President had

116. See BAYH, supra note 31, at 346.
117. 111 CONG. REc.7937 (1965) (statement of Rep. Celler).
118. See supra notes 97-101 and accompanying text.
119. 111 CONG. REc. 7936 (1965) (statement of Rep. Celler).
120. BAYH, supra note 31, at 346-47.
121. Id. at 279-80.
122. Id. at 282.
123. Id. at 285.
124. Id.
125. Id. at 283. Congress eventually agreed on twenty-one days. Id. at 286.
126. Id. at 283. Four days appears in the Amendment's final form. Id.
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disagreed about the President being disabled.127 On this point, Bayh stated,
"If we're hit by an atomic attack and the Capitol building is destroyed, it
might take more than forty-eight hours for Congress to convene."1 28 The
resolution moved forward in both chambers for the same reason-a strong
belief that something needed to be done to provide for smooth transitions
during the nuclear age-and the differences were hammered out successfully
in conference committee.129

Going into the final vote, Bayh was nervous that the amendment would not
pass,130 but leveraging the nuclear issue likely helped see the bill through. In
his final floor speech, Bayh concluded that during other times in history, it
may not have mattered if a competent President was at the helm in times of
crisis, but due to the possibility of nuclear war, the succession and inability
amendment had to be passed now. Juxtaposing the period before the bomb
with the current era, Bayh stated, "[T]oday, with the awesome power at our
disposal ... when it is possible actually to destroy civilization in a matter of
minutes, it is high time that we listened to history." 131 The amendment would
ensure "a President of the United States at all times, a President who has
complete control and will be able to perform all the powers and duties of his
office."1 32 After his speech that once again emphasized the dangers of the
nuclear era, the amendment passed the Senate on July 6, 1965, by a roll call
vote of 68 to 5.133

In the end, nuclear-attack provisions were not written into the amendment
submitted to the states for ratification,134 but concerns about such an attack
clearly affected the language and structure of the amendment as passed by
Congress. The words of the framers of the amendment, Congressmen, and
expert witnesses illustrate that this nuclear anxiety was an underlying cause
precipitating passage. Because passage was urgent, some of the
suggestions-such as provisions to deal with the fact that those in the line of
succession were located in Washington, D.C.,135 directions in the case of dual
disability of the President and Vice President,136 and the establishment of a
commission to help determine what constitutes "inability"l 37-were not
addressed by the amendment. But Congress had recognized the need for an
immediate solution in the nuclear age, and, by the summer, the proposed
amendment went to the states for ratification.138

127. Id.
128. Id.
129. See id. at 327-31, 347.
130. Id. at 319.
131. 111 CONG. REC. 15,595 (1965) (statement of Sen. Bayh).
132. Id.
133. BAYH, supra note 31, at 333, 347.
134. See U.S. CONST. amend. XXV.
135. See supra notes 78-79 and accompanying text.
136. See supra note 109 and accompanying text.
137. See supra note 111 and accompanying text.
138. See BAYH, supra note 31, at 333.
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II. NUCLEAR ANXIETY IN THE STATE LEGISLATURES, 1965-1967

Ratification by three-fourths of the states was now all that remained for the
amendment to become part of the Constitution, but the amendment's success
was not guaranteed. Following passage in the Senate, Bayh and the ABA
immediately launched a campaign to get the necessary thirty-eight states on
board.139 Eventually, thirteen states would ratify the amendment in 1965,
eighteen in 1966, and the final seven states in January and February of
1967.140 While some states ratified quickly and without issue, political and
cultural tensions determined the amendment's success in others.141 The
potential need for practical application of what had originally been an
academic interest of Feerick's became obvious when President Kennedy's
sudden death drew nationwide media attention. But that reason was not
emphasized as the amendment made its way through the states. Instead, state
legislators framed their opinions on the amendment based on the anxiety
around nuclear attack.142

This Part focuses on three states in which nuclear anxiety was particularly
evident-Pennsylvania, Arkansas, and Colorado. On the floor of the
Pennsylvania House of Representatives, the possibility of nuclear conflict
was cited as the reason for immediate ratification and why partisan politics
had to be overcome.143 Conversely, in Arkansas, the amendment's lack of
detail pertaining to a nuclear attack was criticized and briefly held up the
amendment's progress.144 In Colorado, previously unexamined
correspondence between Colorado State Senator John R. Bermingham and
members of the ABA reveal Bermingham's pleas that specific provisions be
written into the amendment to deal with a nuclear crisis.145

A. "Let Us Not Rush Pell-Mell down the Road to Madness":
Ratification in Pennsylvania

In Pennsylvania, the proposed amendment passed through both houses of
the legislature and through two additional readings before it was met with
delays due to concerns about the nuclear era. The cause of the amendment's
pause was a lone representative, Philadelphia Democrat Eugene Gelfand,
whose party controlled the statehouse.146 Gelfand, perhaps unaware of the
scrutiny and debate the amendment had undergone at the federal level, argued
against ratifying Bayh's amendment too quickly without careful
consideration.147 But Gelfand's colleague, Republican Representative G.

139. See id. at 335-36.
140. Id. at 337-41.
141. Id.
142. See generally infra Parts II.A-C.
143. See infra Part II.A.
144. See infra Part II.B.
145. See infra Part II.C.
146. Notes of John D. Feerick from American Bar Association-Young Lawyers' Section,

Committee on Presidential Inability and Vice Presidential Vacancy (Aug. 9, 1965) (on file
with author).

147. See PA. H.R. LEGIS. JOURNAL, 149th Gen. Assemb., Reg. Sess. 1560-61 (Aug. 18,
1965) (statement of Rep. Gelfand).
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Sieber Pancoast of Montgomery County, urged the Pennsylvania state
legislature to back the amendment. During the floor debate, Pancoast argued
that invoking the inability provisions-specifically the proposed section 4,
which allowed the Vice President and a majority of the Cabinet to declare the
President incapacitated-might lead to a power struggle within the executive
branch, a struggle that was unacceptable for any "length of time in our atomic
age."148 Gelfand, who spoke next, argued that though anxious times called
for action, the house still should not vote in haste, stating, "I know the tenor
of the times is to do something, but let us not rush pell-mell down the road to
madness just for the sake of doing something, because it could mean
disaster." 49 The amendment was not brought to a vote.150

The ABA believed that not ratifying the amendment would be a disaster
and worked diligently to convince Pennsylvania legislators to move forward
with ratification.151 It mobilized federal, state, and local bar associations, as
well as other members of the Pennsylvania legislature, to put pressure on
Gelfand to allow the process to move forward.152 Gelfand did not mention
the ABA's pressure, but in a matter of weeks, Pennsylvania became the fifth
state to ratify on August 18, 1965.153

B. "The Possibility of a Simultaneous Death ofAll in the Line of
Succession Is a Nuclear Age Reality ". Ratification in Arkansas

In Arkansas, Bayh and the ABA also encountered a holdup. Bayh's
personal appearance at the National Governors' Conference in July had
helped bring Arkansas Governor Orval Faubus on board.154 After the
conference, Bayh and Faubus exchanged letters. In a letter dated August 5,
1965, Faubus stated that he had hoped that Congress would pass the
amendment while Arkansas had been in special session, but now it did not
seem likely that Arkansas would ratify before the Arkansas legislature
convened next.155 However, Representative Paul Van Dalsen disseminated
a copy of an article by Professor George D. Haimbaugh that had appeared in
the South Carolina Law Review, entitled "Vice Presidential Succession: A
Criticism of the Bayh-Cellar [sic] Plan," which criticized the amendment's
lack of specific provisions to deal with a nuclear attack.156 In the article,
Haimbaugh cited the possibility of a nuclear crisis and the effect it would
have on succession, thus criticizing the amendment for not adequately

148. Id. at 1560 (statement of Rep. Pancoast).
149. Id. at 1563 (statement of Rep. Gelfand).
150. Notes of John D. Feerick, supra note 146 (noting that the legislation had been "held

up" as of August 9, 1965, "by a lone objection from Representative Eugene Gelfand").
15 1. Id.
152. Id.
153. BAYH, supra note 31, at 337.
154. See Letter from Orval E. Faubus, Governor, State of Ark., to Senator Birch Bayh,

Chairman, Subcomm. on Constitutional Amendments of the Senate Comm. on the Judiciary
(Aug. 5, 1965) (on file with the National Archives and Records Administration, U.S. Senate
Committee on the Judiciary, Subcommittee on Constitutional Amendments).

155. Id.
156. See BAYH, supra note 31, at 338.
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addressing these issues.157 Significantly, he wrote, "Arguments in favor of
the Bayh-Celler plan for vice presidential succession also include a ritual
reference to the dangers of the thermonuclear age."158 He continued, "The
possibility of the simultaneous death of all in the line of succession is a
nuclear age reality, but the Bayh-Celler plan does not meet this danger."159

Haimbaugh suggested that the amendment was not useful because it granted
Congress powers it already had, including the power to designate successors
to the presidency that would not be affected by a nuclear attack on
Washington, D.C.160 He argued that under Article II, Congress has "the
power to extend the line of succession to include high ranking officials who
work outside the Washington area."1 61 Despite Haimburgh's criticism,
Arkansas ratified the proposed amendment on November 4, 1965.162

C. Nuclear Anxiety and Presidential Continuity
"Are Not Unrelated in the Thoughts of the Public":

Ratification in Colorado

The amendment began to pick up steam in the states; however, the
ratification process in Colorado threatened the amendment's overall success.
In a letter to Feerick on July 21, 1965,163 ABA member Dale Tooley included
a letter he had written to the editor of The Denver Post, in which Tooley
addressed an article from the day before, entitled "Twenty-Fifth Amendment
Has Serious Defects."l64 Tooley stated that although the paper originally
supported the Colorado legislature's passage of a memorial resolution and
asked Congress in February 1965 to move forward on the amendment, the
Post had reversed its earlier position and was now opposed to the
amendment.165  One notable point of the Post's article was that the
amendment did not deal directly with vice presidential inability.166 What if
both the President and Vice President were simultaneously unable to serve?
The Post argued that this was a dangerous omission because a coherent
Commander in Chief was needed when seconds mattered in the nuclear era:
"In a nuclear age, the presidency must be occupied at all times by a man in
full possession of his faculties." 67 In Colorado, it looked like a lack of

157. George D. Haimbaugh, Jr., Vice Presidential Succession: A Criticism of the Bayh-
Cellar [sic] Plan, 17 S.C. L. REV. 315, 332 (1965).

158. Id. at 316.
159. Id. at 332.
160. Id. at 316.
161. Id.
162. BAYH, supra note 31, at 338.
163. Letter from R. Dale Tooley, Partner, Schmidt & Van Cise, to John D. Feerick,

Skadden, Arps, Slate, Meagher & Flom (July 21, 1965) (on file with author).
164. Editorial, Twenty-Fifth Amendment Has Serious Defects, DENVER POsT, July 20, 1965,

at 20.
165. Letter from R. Dale Tooley to John D. Feerick, supra note 163. Tooley attached to

his letter The Denver Post's previous editorial position as of April 15, 1965, that "ratification
will be forthcoming" and "it will come none too soon." Editorial, Congress Acts on
Presidential Continuity, DENVER POST, Apr. 15, 1965, at 28.

166. Editorial, supra note 165, at 28.
167. Editorial, supra note 164, at 20.
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specifics around vice presidential inability during the nuclear age might
prevent ratification.

Colorado State Senator John R. Bermingham also worried about the
proposal's failure to contend with a nuclear catastrophe. Once a supporter
and now opposed, Bermingham's concerns also made the Colorado
newspapers.168 In his first letter to the ABA dated August 10, 1965,
Bermingham made clear that he wanted provisions explicitly written into the
amendment in case of a nuclear crisis.169 He questioned "why no provision
was included in the proposed Amendment to cover the situation that would
occur if an atomic bomb wiped out the entire city of Washington while all
our high officials were present."1 70 And he wondered, "How would the
government get started again?"17 1 He would continue this focus on the lack
of detail in the event of a nuclear attack for months.

Michael Spence, Tooley's assistant, responded to Bermingham ten days
later and noted that Bermingham was not the only one to have raised
questions about whether the succession and inability amendment addressed
nuclear attack. Spence stated that although the drafting committee did
consider that possibility, the amendment "could not cover every possible
situation which might be imagined." 72 The amendment was designed to deal
only with problems "which history has indicated might be likely to
reoccur."1 73 He went further by stating that the amendment "does not deal
with the subject of atomic holocaust specifically" but admitting that "[t]he
occurrence of atomic destruction under any circumstance would be
chaotic."174 He concluded by saying that the proposed amendment would
not cause problems during such events.175

This was not the assurance that Bermingham wanted. He wrote again to
Spence stating that the huge sums spent annually on defense against atomic
attack were proof that the nuclear issue was an important one.176

Bermingham concluded his letter by asking more pointedly why the
amendment could not cover an atomic attack: "Do I interpret your remarks
correctly in concluding that our laws make no provision whatsoever for

168. GOP Senator Explains Vote on Amendment, ROCKY MOUNTAIN NEWS, July 22, 1965,
at 48.

169. Letter from John R. Bermingham, State Senator, State of Colo., to Am. Bar Ass'n
(Aug. 10, 1965) (on file with the National Archives and Records Administration, U.S. Senate
Committee on the Judiciary, Subcommittee on Constitutional Amendments).

170. Id.
171. Id.
172. Letter from H. Michael Spence, Am. Bar Ass'n, to the Honorable John R.

Bermingham, State Senator, State of Colo. (Aug. 20, 1965) (on file with the National Archives
and Records Administration, U.S. Senate Committee on the Judiciary, Subcommittee on
Constitutional Amendments).

173. Id.
174. Id.
175. Id.
176. Letter from John R. Bermingham, State Senator, State of Colo., to H. Michael Spence,

Am. Bar Ass'n (Aug. 26, 1965) (on file with the National Archives and Records
Administration, U.S. Senate Committee on the Judiciary, Subcommittee on Constitutional
Amendments).
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continuity or succession in our government [in the event of an attack]?"177

He continued: "Is there any reason why the succession law could not be
amended to cover an atomic holocaust?"178 Bermingham's salient points did
not take into account the fact that if the amendment was redrafted to include
any provisions for a nuclear attack, it would have to start again at the
beginning in a congressional subcommittee.

In reply, Michael Spence said that Section I of Article 2 of the Constitution
allows Congress to legislate on succession and that to provide for
"contingencies such as the atomic holocaust you suggest[],"1 79 succession
law could be amended in the future; but this response did not fully satisfy
Bermingham.8 0 Spence-attempting to drive a wedge between the two
issues that legislators at both the federal and state levels saw as intricately
linked-added that the problem of an atomic holocaust was separate from the
problems the amendment addressed.181 Bermingham, however, emphasized
the importance of the nuclear issue to the public and that it was Congress's
duty to legislate on both.182 Bermingham wrote, "Nevertheless, they are not
unrelated in the thoughts of the public and it seems to me that Congress has
as much duty to take action with respect to the one problem as the other."183

At this point, Bermingham did not continue the battle to add language to
cover a nuclear attack.

Bermingham could have stalled the amendment in Colorado, similar to
what happened in Pennsylvania and Arkansas, but on January 27, 1966, the
ABA sent cards to every member of the Colorado legislature asking that they
support ratification.184 In addition, Bayh's office dictated a defense of the
amendment that was distributed by the ABA to each member the following
week.185 The ABA feared a domino effect; if the amendment was not ratified
in Colorado because the language was deemed deficient in some way, other
states might block ratification as well. 186 Yet after intense focus on the
nuclear issue, Colorado ratified the amendment on February 3, 1966.187

177. Id.
178. Id.
179. Letter from H. Michael Spence, Am. Bar Ass'n, to the Honorable John R.

Bermingham, State Senator, State of Colo. (Sept. 2, 1965) (on file with the National Archives
and Records Administration, U.S. Senate Committee on the Judiciary, Subcommittee on
Constitutional Amendments).

180. Id.
18 1. Id.
182. Letter from John R. Bermingham, State Senator, State of Colo., to H. Michael Spence,

Am. Bar Ass'n (Sept. 9, 1965) (on file with the National Archives and Records
Administration, U.S. Senate Committee on the Judiciary, Subcommittee on Constitutional
Amendments).

183. Id.
184. Letter from R. Dale Tooley, Partner, Schmidt, Van Cise, Freeman & Tooley, to

Charles Gallagher, Cent. Bank & Tr. Co. (Jan. 27, 1966) (on file with the National Archives
and Records Administration, U.S. Senate Committee on the Judiciary, Subcommittee on
Constitutional Amendments).

185. BAYH, supra note 31, at 340.
186. Interview with John D. Feerick, supra note 55.
187. Id.
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Additional states rapidly fell into line.188 Whether these state legislators were
for or against the addition of specific language in the amendment that would
prepare the country for the possibility of a sudden presidential transition
during a nuclear war, virtually every last one was in agreement that a
permanent solution was needed to solve the succession and inability issue
because of that possibility.189

CONCLUSION

With the thirty-eighth state's ratification,190 the Twenty-Fifth Amendment
became part of the U.S. Constitution on February 10, 1967, three years, two
months, and six days after Bayh drafted the legislation.191 Nuclear anxiety
was ingrained in the Constitution itself even as the Constitution continued to
take shape based on the needs of the era. Although the Amendment in its
final form did not contain specific procedures in the event of nuclear attack,
Congress attempted to strike a balance between including enough detail to
provide a reassuring answer to the succession and inability problem and, at
the same time, allowing flexibility should unforeseen events occur. As
references to the sudden transition from Kennedy to Johnson faded into the
background, nuclear anxiety remained at the forefront of political discourse
at the federal and state levels.

Examining the legislative process through the lens of nuclear anxiety
reveals new facets of the Amendment's path to ratification unavailable
through more traditional accounts that omit the cultural and political mood
or attribute the anxiety that helped propel the Amendment's ratification
solely to President Kennedy's assassination. For a richer understanding of
the reasons behind the Twenty-Fifth Amendment's ratification, nuclear
anxiety must be taken into account.

We still live, as President John F. Kennedy said, "under a nuclear sword
of Damocles . . . capable of being cut at any moment by accident or
miscalculation or by madness."1 92 The historical patterns revealed by this
study of the intersection of nuclear anxiety and presidential continuity
indicate that as nuclear tensions rise, government activity around the search
for solutions to succession and inability problems will intensify (though we
are less likely to see the inability provisions-Sections 3 and 4 of the Twenty-
Fifth Amendment-invoked in cases of "madness").193 The continuity of the
institution of the presidency is of greater importance than any one man, and,

188. The remaining states that ratified the Amendment did so without issue. Id. at 341.
189. Id.
190. Minnesota and Nevada ratified the Amendment on the same day, thus bringing the

ratification count from thirty-six to thirty-eight states. Id.
191. See supra note 52 and accompanying text.
192. President John F. Kennedy, Address at the United Nations General Assembly (Sept.

25, 1961), https://2009-2017.state.gov/p/io/potusunga/20724 1.htm [https://perma.cc/3W4B-
UWTX].

193. My doctoral dissertation also shows that while nuclear anxiety worked to produce the
Amendment, it worked to suppress the Amendment in practice. See Rebecca C. Lubot, The
Passage of the Twenty-Fifth Amendment: Nuclear Anxiety and Presidential Continuity (2017)
(unpublished PhD dissertation, Rutgers University) (on file with author).
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as a recent report of the Fordham University School of Law's Clinic on
Presidential Succession points out, the remaining "gaps that persist . .. must
be addressed because mass [nuclear] catastrophe, illness, or some other
happenstance can occur at any time."1 94 The Bulletin of Atomic Scientists
reminds us: "the Clock ticks."1 95

194. Fordham Univ. Sch. of Law's Clinic on Presidential Succession, Report, Ensuring the
Stability ofPresidential Succession in the Modern Era, 81 FORDHAM L. REv. 1, 25 (2012).

195. See SCI. & SEC. BD., BULLETIN OF THE ATOMIC SCIENTISTS, IT Is STILL 3 MINUTES TO
MIDNIGHT: 2016 DOOMSDAY CLOCK STATEMENT 10 (John Mecklin ed., 2016),
http://thebulletin.org/sites/default/files/2016%20doomsday%20clock%20statement%20-
%20final%5B5%5D.pdf [https://perma.cc/66PF-NWN3].
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Trump’s COVID-19 diagnosis and presidential illness

Rose McDermott, Brown University

ABSTRACT. President DonaldTrump’s COVID-19 illness, and the treatments he received, raise serious concerns about
the adequacy of the Twenty-Fifth Amendment to handle cases of transient presidential incapacity. This is
particularly challenging when the president refuses to acknowledge any impairment and resists any attempt to
constrain his powers, even temporarily.

Key words: Presidential Decisionmaking, Trump, steroids, covid-19, 25th Amendment

T here are many aspects of President Donald
Trump’s recent diagnosis of COVID-19 that
are concerning to all students of presidential

decision-making, especially those interested in the
Twenty-Fifth Amendment and the serious structural
limitations on its ability to remove an impaired presi-
dent from office. While most of the discussion around
Trump’s illness has focused on his symptoms, his
treatments also raise serious questions for students of
biopolitics broadly construed. Two of the medications
that the president reportedly received, remdesivir and
the monoclonal antibodies produced by Regeneron,
are sufficiently new that clear and common side effects
have yet to be documented and established. However, the
steroid that Trump has reportedly been taking, dexa-
methasone, has a long history with well-established side
effects, many of them psychoactive in nature.

The use of steroids in Trump’s case appears inherently
contradictory. In clinical trials, dexamethasone has only
been indicated for use in serious cases of COVID-19,
precisely because it can result in a worse outcome in mild
cases by suppressing the body’s innate immune system
(NIH, 2020). When the illness produces a cytokine
storm, where the immune system overreacts, steroids
can prove lifesaving. But in more mild cases, the sup-
pression of immune function is counterproductive. In
Trump’s case, the public was told both that his case
was mild and that he was put on a treatment reserved
only for those with the most serious hospitalized cases.

Several aspects of this contradiction are problematic.
First, it suggests that the president was not given the

correct treatment. Perhaps he insisted that everything
possible be thrown at his condition. If the doctors
acceded to this request, this reflects the standard VIP
problem, whereby prominent people receive less than
optimal treatment, either because their desire for secrecy
prevents the inclusion of appropriate providers or, as is
more likely in the president’s case, because the patient
directs the treatment without adequate medical know-
ledge of how best to treat the illness at hand (Post &
Robins, 1993). As the old saying goes, Trump being his
own doctor may mean he had a fool for a patient, but it
also highlights the central problem raised by the power
imbalance between patient and doctor. Trump’s phys-
ician, Dr. Sean Conley, is a U.S. Navy doctor; this means
he is under the president’s chain of command. Given the
president’s history, Conley is no doubt well aware that
the president could fire him, potentially threatening his
retirement, if he was unhappy with his treatment or
evenwith the presentation of his condition to the public.
The desire to make the president happy was painfully
clear in Conley’s press conferences, when he put the best
possible face on the president’s condition and even
acknowledged that he did so in part to ensure that the
president was not upset with the presentation of his
condition on television.

The second, even more serious concern results from
the biological consequences of the steroids themselves.
Trump is certainly not the first president to rely
on steroids for their lifesaving properties. John F.
Kennedy was heavily dependent on them throughout
his presidency for treatment of his Addison’s disease
(McDermott, 2007). Yet steroids have clear and com-
mon side effects (Caplan et al., 2017). Long-term use
presents one set of problems, most commonly including
cataracts and bone degeneration. But even short-term
use can result in a number of psychoactive consequences.
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These are not unlike the effects experienced when taking
amphetamines. A recent “caution” on the use of dexa-
methasone succinctly notes,

Another established side effect of Dexamethasone is
that it can cause steroid induced psychiatric reac-
tions, including psychosis, mood changes, behav-
ioural disturbance and cognitive dysfunction. These
symptoms can develop within days of a 5 mg single
dose even in those who have no psychiatric history.
The incidence of a psychiatric episode to steroids has
been recordedatbeingbetween13%and62%.Many
of these are mild reactions such as euphoria and
increased irritability andmay not impact on function-
ing, but patients need to be warned about the severe
reactions in up to 5–6% of patients, such as mania
and suicidal thoughts. (Morganstein et al., 2020)

Note that the National Institutes of Health guidelines
suggest 6 milligrams as the standard treatment for ser-
iously ill COVID-19 patients. Other research indicating
that the effects are even more common suggests that
treatment with antipsychotics or mood stabilizers may
be warranted during steroid treatment:

Psychiatric adverse effects during systemic cortico-
steroid therapy are common. Two large meta-
analyses found that severe reactions occurred in
nearly 6% of patients, and mild to moderate reac-
tions occurred in about 28%. Although disturb-
ances of mood, cognition, sleep, and behavior as
well as frank delirium or even psychosis are pos-
sible, the most common adverse effects of short-
term corticosteroid therapy are euphoria and
hypomania….Dosage is directly related to the inci-
dence of adverse effects but is not related to the
timing, severity, or duration of these effects…. In
severe cases or situations in which the dose cannot
be reduced, antipsychotics or mood stabilizers may
be required. (Warrington & Bostwick, 2006)

The president’s erratic behavior, particularly his
whipsaw transitions regarding a new COVID-19 relief
package in Congress, and his desire to begin public
appearances so shortly after his release from the hospital
strongly suggest that some of these reactions may be
exacerbated, if not generated, by steroids. Further, with-
drawal from steroids is not a trivial undertaking; even
with careful and gentle tapering, extreme fatigue, irrit-
ability, and depression typically result.

These side effects are particularly concerning not
simply because the country is confronting a once-in-
a-century pandemic, a severe economic downturn, and
critical issues of racial injustice, all requiring immediate,
sustained, and attentive leadership. They are even more
worrisome given that Trump has access to the nuclear
codes. This is certainly one of the reasons that no one
person should have complete control of such destructive
weapons, as former defense secretary Bill Perry and
others have recently argued (Perry & Collina, 2020).
However, it also raises critical issues regarding the inad-
equacy of the Twenty-Fifth Amendment in removing an
impaired leader, temporarily or otherwise.

The third section of the Twenty-Fifth Amendment
allows a president who recognizes his limitations to
notify Congress and transfer power temporarily to the
vice president. George W. Bush did this, for example,
during the hours he was under anesthesia for a colonos-
copy. This kind of temporary suspension is more likely in
the case of a transient illness such as the president
apparently experienced. If his illness, or the psychiatric
consequences of his treatment, warranted his temporary
removal from office, this section would cover that need,
as long as the president agreed to such a suspension.

The fourth section of the amendment is reserved for
removing a leader who is not able or willing to acknow-
ledge his impairment. The problem is that such action
requires a majority of either cabinet members or Con-
gress to certify the impairment and agree to remove the
president from office. The person charged with assuming
presidential duties under such a circumstance, the vice
president, typically does not want to look like he or she is
trying to usurp power, and thus has always been reluc-
tant to undertake such actions. In addition, other leaders
tend to believe that their positions and power are con-
tingent on the president staying in power, making the
incentives to remove a seriously impaired leader almost
disappear. Different proposals have been put forward by
various commissions to address these concerns, but none
has been implemented as yet, and none could be under-
taken quickly. This leaves the country at the mercy of a
leader whose decision-making ability may be even more
seriously impaired than might normally be the case.

The current case of Trump’s illness and treatment is an
immediate example of the effect of illness andmedication
on decision-making. Indeed, the illness itself has been
reported to cause enduring “brain fog” and other forms
of encephalopathy inmany patients, sometimes enduring
for months. And sometimes patients are sufficiently
impaired that they do not fully realize the extent of their
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disability while they are experiencing it. These facts all
raise concerns in the case of a leader with the kind
of power held by an American president. Trump’s
current illness and treatment should warn scholars and
policymakers of the importance of developing better
institutionalized protocols for handling leaderswith docu-
mented illness and those under the influence of medica-
tion, particularly thosewith psychoactive effects.Without
such protections, citizens risk being victimized by the
consequences of severely impaired leadership.
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