
Last updated: April 11, 2013  

Antitrust Syllabus  
(construction in progress) 

Page references are to the casebook, Rogers, Calkins, Patterson & Andersen, Antitrust Law: Policy and Practice (4th ed. 2007).  
The antitrust statutes are in Appendix A of the casebook, and the 2010 supplement is online. 

There will also be occasional handouts (CM), which are (or will be) provided in the Course Materials section of the TWEN site. 

I encourage you to pay more attention to the “Questions to Think About” in the syllabus below than to the notes in the casebook. 

 Jump to current material. 

Date Topic Pages Questions to Think About 

      

Tuesday, 
January 15 

I. Introduction 
 
  A. The Nature of 

Competition 
 
  B. The Antitrust 

Laws  
 
 
 
 
 
 
  C. Antitrust 

Enforcement 

 
 
CM (Moravia), CM (iTunes 
hypothetical) 
 
Sherman Act §§ 1, 2 
Clayton Act § 7, first paragraph 
F.T.C. Act § 5(a)(1)  
 
 
 
 
 
CM (Enforcement) 

 
 
What is "competition"? 
 
 
How well-defined are the prohibitions in the 
statutes? 
Suppose airlines watch each other's prices on their 
computerized reservation services, and that when 
one raises its price on a route, the others immediately 
follow. Which of the statutes, if any, would reach 
that conduct? 
 
Which antitrust statutes can each enforcement 
agency or private party enforce? 
Is it desirable to have multiple antitrust enforcement 
agencies? 
Are private parties likely to have the right incentives 
to challenge only those forms of conduct that are bad 
for society? 

http://www.lexisnexis.com/lawschool/study/texts/pdf/5982010Supp.pdf�


       

  II. 
Monopolization  Sherman Act § 2    

Thursday, 
January 17 

  A. Monopoly 
Power and 
Market Share 

 
    1. The 

Significance 
of Market 
Share 

 
 
 
 
 
 
 
    2. Market 

Definition 

 
 
 
 
CM (Pricing Problem), CM (Surplus, or 
Why We Care About Pricing) 
 
If you find the Pricing Problem difficult, 
you might want to read over Appendix 
B. You need not look at the “Surplus” 
presentation before class. The details of 
the items above are not as important as 
understanding conceptually why we care 
about price and the power to control it.  
 
71-84 (du Pont) 
 
 
 
 
 
 
  

  
 
 
 
Why is it that as price goes up, total profits first 
increase, then decrease? 
How is market share related to the power to harm 
competition? 
In (4), was the construction of the 500-widget plant a 
good or bad thing for competition? 
 
 
 
 
 
Is a market defined from the perspective of buyers or 
sellers? Why? 
If the elasticity of demand faced by a seller is low, 
what is it likely to do?  
If the elasticity of demand faced by a seller is high, 
what is it likely to do? 
Do products outside a defined market affect 
competition in the market? 
Can there be more than one correct market 
definition? 
Is Coca-Cola in the same market as Sprite? As RC 
Cola? As Pepsi? 



Tuesday, 
January 22 

  B. 
Monopolization 
and Refusals to 
Deal 

94-96, 112-128 (Otter Tail, Aspen 
Skiing, Olympia)  

In which market(s) did Otter Tail have monopoly 
power? In which market(s) was its power of 
importance for the monopolization offense? 
Were Ski Co.'s actions profitable in the short term? 
Is that legally significant? 
What is the worst (i.e., most anticompetitive) thing 
that Ski Co. did? 
How was Western Union’s conduct better than Ski 
Co.’s? 

Thursday, 
January 24 

  C. Other Forms 
of Exclusion  

 

 

 

 

 

  D. Excessive 
Pricing 

 

CM (Microsoft) 

This is a more vigorously edited version 
of the case than the one in the casebook. 

 
 
 
 
 
 
 
 
128-139 (Trinko), CM (United Brands) 
 

 

Does the court’s analysis in Microsoft differ from the 
Supreme Court’s in Aspen Skiing? Can it do that? 
How often does the court perform the fourth step of 
its section 2 analysis, balancing anticompetitive 
harms against procompetitive benefits? 
When the court concludes that a practice has an 
anticompetitive effect, does it always point to a 
showing that consumers have been harmed (as it 
says on page 9, or page 152 in the longer version in 
the casebook, is required)? 
Why is "keep[ing] developers focused upon its 
APIs" not a procompetitive justification?  

Does Trinko narrow the monopolization offense? 
Are high prices good or bad?  Is condemnation of 
high prices good or bad?  Why is that a different 
question? 



Tuesday, 
January 29 

  E. Predatory 
Pricing  
 
 
 
 
 
  F. Attempt to 
Monopolize 

CM (Cost Problem), 175-99 (Brooke 
Group), CM (Akzo Chemie), CM (Irish 
Sugar) 

 
 
 
209-217 (Spectrum Sports) 

Which link in the "complex chain of cause of effect" 
(page 188) was not proven? 
Why aren't free samples, like those sometimes 
offered in grocery stores, predatory pricing?  
How does predatory pricing law in Europe differ 
from the law in the U.S.? 

Which task would a jury likely perform better: 
evaluating a defendant's conduct under § 2, or 
evaluating whether a defendant intended to harm 
competition? 
Was the conduct of the Leightons anticompetitive? 

        
Thursday, 
January 31 Review/Catch Up      

       
  III. Horizontal 

Agreements     

Tuesday, 
February 5 

  A. The "Per Se 
Rule" and the 
"Rule of Reason" 

231-250, 255-265 (Addyston Pipe & 
Steel, Chicago Board of Trade, Socony-
Vacuum) 

How do you suppose the defendants in Addyston 
Pipe & Steel decided whether particular areas would 
be "reserved," "pay," or "free" territory? 
Is a covenant not to compete that is agreed to with 
the sale of a business "ancillary" to the sale? Why, or 
why not? 
What aspects of the arrangements related to the 
"Call" rule contributed to "improve" the market in 
the ways listed at the end of Chicago Board of 
Trade?  
Did the defendants in Socony-Vacuum use market 
power to accomplish their goal?  



Thursday, 
February 7   B. Price-Fixing  CM (Macaroni), 276-296 (Broadcast 

Music, Maricopa 

 Might the agreement among the macaroni 
manufacturers have benefitted some consumers, or 
even all consumers?  
Could BMI and ASCAP have accomplished all of 
their procompetitive goals without setting any prices 
themselves? 
Do the facts in Maricopa differ in any legally 
significant way from the facts in BMI? 

Tuesday, 
February 12    296-338 (NCAA, California Dental) 

 What characteristic of the challenged restraint in 
NCAA prevented it from "facially appear[ing] to be 
one that would always or almost always tend to 
restrict competition and decrease output"? 
Does the rule of reason analysis in NCAA differ in 
any important way from the per se analysis in 
Maricopa?  
Should the per se rule and the rule of reason really 
appear on the same graph (on page 337)? 
Does the "quick look" rule of reason still exist after 
California Dental Association? 

Thursday, 
February 14 

  C. Proof of 
Agreement 
 

362-372 (Interstate Circuit, Theatre 
Enterprises) 

When is identical parallel action significant, and 
when is it not? 
Could the plaintiff in Theatre Enterprises have done 
anything to test for the existence of a conspiracy? 
If a firm has several subsidiaries, and in a meeting 
the presidents of the subsidiaries agree to charge the 
same price, have the antirust laws bee violated? 

  D. Procedural 
Requirements for 
Proof of 
Agreement 

77-394 (Twombly)  



Tuesday, 
February 19: 
no class 
(Monday 
schedule) 

   

Thursday, 
February 21: 
This class 
will be 
taught by 
Adam C. 
Hemlock, 
FLS ’96, a 
partner at 
Weil 
Gotshal & 
Manges, 
LLP. 

  E. Criminal 
Antitrust See Course Materials on TWEN  

Tuesday, 
February 26 

  F. Concerted 
Refusals to Deal 

441-442, 446-450, 455-466 (Fashion 
Originators’ Guild, Klor's, NYNEX v. 
Discon) 

 Is the harm in Fashion Originators' Guild more like 
that in Aspen Skiing or like that in Addyston Pipe & 
Steel? 
Is the nature of the agreement in Klor's the same as 
that in Fashion Originators' Guild? 
Does Discon foreclose per se treatment in any two-
party boycott agreement between a supplier and a 
customer? 

http://www.weil.com/adamhemlock/�
http://www.weil.com/adamhemlock/�


Thursday, 
February 28 

476-499 (Northwest Wholesale 
Stationers, Indiana Federation of 
Dentists, Superior Court Trial Lawyers) 

What would be the result if a cooperative with 
exclusive access to an element essential for effective 
competition expelled a member on the basis of 
noncompliance with a reasonable rule? 
How can California Dental Association and Indiana 
Federation of Dentists be reconciled? 
When is a showing of market power unnecessary 
under the rule of reason? 
If building contractors (who are well known for 
being concerned about the rights of indigent criminal 
defendants) agreed not to do business with the 
District of Columbia until the fees paid to lawyers 
who represent such defendants were increased, 
would their agreement be per se illegal under the 
Sherman Act? 

       
Tuesday 
March 5: 
This class 
will be 
judged/ 
taught by 
Jonathan 
Jacobson, a 
partner at 
Wilson 
Sonsini 
Goodrich & 
Rosati. 

  G. Hub-and-
Spoke 
Conspiracies 

See Course Materials on TWEN.   

        

http://www.wsgr.com/WSGR/DBIndex.aspx?SectionName=attorneys/BIOS/8347.htm�
http://www.wsgr.com/WSGR/DBIndex.aspx?SectionName=attorneys/BIOS/8347.htm�


Thursday, 
March 7 

  H. Market 
Allocations 

425-441 (Topco, Palmer v. BRG of 
Georgia) 

Is a market allocation more or less anticompetitive 
than a price-fixing agreement?  
Why isn't the restraint in Palmer v. BRG just a 
covenant not to compete? 

  I. The 
Intraenterprise 
Conspiracy 
Doctrine 

2010 supplement 9-18, 250-54 
(American Needle, Dagher) 

Can an organization with a single decision-making 
body really be a single entity for some purposes and 
a conspiracy for others? 
Should the question of whether there is an agreement 
be interrelated with the choice between the per se 
rule and the rule of reason? 

        
Tuesday, 
March 12: 
no class 
(Spring 
Recess) 

   

Thursday, 
March 14: 
no class 
(Spring 
Recess) 

   

       
  V. Mergers Clayton Act § 7  
Tuesday, 
March 19 

  A. Horizontal 
Mergers 

524-32 (Philadelphia National Bank),  Should the rule set out by Philadelphia National 
Bank be described as a rule of reason, or a per se 
rule, or something else? 

  B. The Merger 
Guidelines 

558-563, 2010 supplement 19-21 (You 
should also read as much of the 2010 
Guidelines themselves as you need to 
understand their approach and answer 
the questions posed to the right and on 
pages 558-63.) 

What is a SSNIP? What is an HHI? 
Do the Merger Guidelines fall prey to the 
Cellophane fallacy (see section 4.12)? Does the 
Cellophane fallacy have the same significance in the 
merger context as it does in assessing market power 
for a conduct offense? 

http://www.lexisnexis.com/lawschool/study/texts/pdf/5982010Supp.pdf�
http://www.lexisnexis.com/lawschool/study/texts/pdf/5982010Supp.pdf�
http://www.justice.gov/atr/public/guidelines/hmg-2010.html�
http://www.justice.gov/atr/public/guidelines/hmg-2010.html�


Thursday, 
March 21: 
This class 
will be 
taught by 
Olivier N. 
Antoine, 
FLS LL.M. 
’99, Counsel 
at Crowell 
& Moring. 

  C. Merger 
Practice and 
International 
Issues 

See Course Materials on TWEN.  

        
  V. Vertical 

Agreements 
   

Tuesday, 
March 26 

  A. Vertical 
Agreements 

647-676 (Dr. Miles, Colgate, Monsanto) For vertical restraints, does "agreement" mean "a 
demand by one party, followed by unwilling 
acquiescence by another"?  
For vertical restraints, is an "agreement" something 
akin to a contract with consideration?  
If a defendant argues that a vertical restraint is a 
nonprice restraint, should it have to describe or 
prove the nonprice effects it expects? 

        
Thursday, 
March 28: 
no class 
(Easter 
Holiday) 

   

        
  III. Horizontal 

Agreements 
(cont’d) 

   

http://www.crowell.com/professionals/olivier-antoine�
http://www.crowell.com/professionals/olivier-antoine�


Thursday, 
March 28: 
This class 
will be 
taught by 
Stacey Anne 
Mahoney, 
FLS '94, a 
partner at 
Bingham 
McCutchen 
LLP. 

  J. Trade 
Associations 

 See Course Materials on TWEN.   

        
  IV. Vertical 

Agreements 
(cont’d) 

    

Thursday, 
April 4 

  B. The Legality 
of Vertical 
Distribution 
Agreements 

CM (Vertical Agreements PowerPoint 
Presentation), 676-693, 714-19, 722-27 
(GTE Sylvania, Leegin part III and 
dissent parts I and II.A), CM 
(McDonough v. Toys “R” Us) 

After Sylvania, what does a plaintiff challenging a 
nonprice restraint have to show to make a prima 
facie case? 
If Sylvania had taken no action regarding 
Continental's plans to open a store in Sacramento, 
could another franchisee in Sacramento have brought 
an antitrust action against Sylvania? 
If Leegin leads manufacturers to enter into more 
agreements regarding resale prices, might it lead to 
more resale price maintenance violations? 

http://www.gibsondunn.com/lawyers/smahoney�
http://www.gibsondunn.com/lawyers/smahoney�


Tuesday, 
April 9 

  C. Tying 
Agreements 

747-80 (Jefferson Parish, Kodak) Is the sale by movie theaters of expensive popcorn, 
aided by their refusal to allow customers to bring in 
their own popcorn, an illegal tie? If there is only one 
movie theater in town?  
Why does anyone pay $8 for a bucket of popcorn? 
Does the Court's analysis in Jefferson Parish focus 
on possible harm to patients or to Hyde? 
Are Kodak parts and Kodak equipment separate 
products? Kodak service and Kodak equipment?  
If Fordham Law School decided that all its students 
next year were required to pay a "computing 
facilities" fee of $5,000, would those of you who are 
not graduating have a tying claim under Kodak? 

Thursday, 
April 11 

  D. Exclusive 
Supply and 
Exclusive 
Dealing 
Arrangements 

799-818 (Standard Stations, Tampa 
Electric), CM (U.S. v. Blue Cross Blue 
Shield of Michigan) 

When the Court in Standard Stations writes that "the 
affected proportion of retail sales of petroleum 
products is substantial," to what proportion is it 
referring? 
Does Tampa Electric bear out the Court's suggestion 
in Standard Stations that if exclusive dealing is 
efficient, the parties will deal exclusively without an 
agreement? 
If Fordham Law School paid U.S. News to use law-
school evaluation criteria that favored Fordham, 
could that be challenged as an exclusive dealing 
agreement?  

       
 VII. Limits on 

Antitrust 
Enforcement  

    

    A. Standing and 
Related Issues  

    



Tuesday, 
April 16: 
This class 
will be 
taught by 
Elai Katz, a 
partner at 
Cahill 
Gordon & 
Reindel 
LLP. 

    1. Antitrust 
Injury and 
Standing 

840-853 (Brunswick v. Pueblo Bowl-O-
Mat, ARCO), CM (NicSand) 

In Brunswick, does Pueblo satisfactorily allege 
conduct that harmed consumers? If so, did the same 
conduct harm Pueblo?  
In ARCO, does USA Petroleum satisfactorily allege 
conduct that harmed consumers? If so, did the same 
conduct harm USA Petroleum?  
How are "antitrust injury," "injury to competition," 
and anticompetitiveness related? 

    2. The Indirect 
Purchaser 
Doctrine and 
Other Standing 
Issues 

  

CM (In re Public Offering), 878-881 
(note on Associated General 
Contractors)  

  

Can the different results in Illinois Brick and Blue 
Shield be explained by the absence in Blue Shield of 
the concerns animating the decision in Illinois Brick? 
Would a patient who went to a psychiatrist, rather 
than a psychologist, have been, in terms of standing, 
a better or worse plaintiff than Ms. McCready? 
Is Ms. McCready analogous to one of the retailers in 
FOGA? 
NOTE: We are omitting Illinois Brick and Blue 
Shield v. McCready this semester, so you can ignore 
these questions 

    B. Government 
Action and 
Antitrust  

    

 Thursday, 
April 18 

    1. The Noerr-
Pennington 
Doctrine 

933-942, 956-973 (Noerr, City of 
Columbia v. Omni Outdoor Advertising, 
Professional Real Estate Investors) 

 

Was the conduct of the defendants in Noerr in 
restraint of trade? 
Is City of Columbia's approach to private party-
government official agreements analogous to 
antitrust's approach to agreements regarding vertical 
restraints? Should it be? 
Does the rule of Professional Real Estate Investors 
apply to a pattern of claims like that in California 
Motor Transport? 

http://www.cahill.com/professionals/elai-katz�


Tuesday, 
April 23 

    2. The State 
Action Doctrine 

  

973-977, 983-987, 1000-07 (Parker v. 
Brown, Midcal, Town of Hallie), CM 
(Phoebe Putney) 

Do the facts of Parker v. Brown satisfy the Midcal 
test? 
In light of the Court's interpretation of the statute in 
Town of Hallie, what makes a tying or leveraging 
arrangement "foreseeable"? 
Does Phoebe Putney change the legal standard for 
clear articulation?  

Thursday, 
April 25 

1007-1018, 1026-1031 (Ticor, Fisher v. 
City of Berkeley)  

What should the defendants in Ticor have done 
differently? 
How does Fisher relate to the state action doctrine? 
 

     

 


