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UNITED STATES COURT OF APPEALS  
FOR THE SECOND CIRCUIT 
--------------------------------------------------------------X No. 14-2556 
CAROL FISCHER,     :     
   Plaintiff-Appellee,    DEFENDANT-      
       -against-      : APPELLANT’S 
         OPPOSITION TO  
NEW YORK STATE DEPARTMENT OF   : MOTION TO 
LAW, the Office of the Attorney General      DISMISS FOR LACK 
of the State of New York,    : OF APPELLATE        
  Defendant-Appellant.    JURISDICTION 
---------------------------------------------------------------X   

 

PRELIMINARY STATEMENT 

A former Assistant Solicitor General of the State of New York, Carol 

Fischer, claims that the New York State Department of Law, Office of the 

Attorney General, failed to accommodate her disability (chronic fatigue syndrome, 

Compl. ¶ 10, Dist. Ct. ECF No. 1), and terminated her employment in violation of 

the Rehabilitation Act, 29 U.S.C. § 791 et seq.  The Office of the Attorney General 

(OAG) responds that Ms. Fischer was permitted to work periodically from home, 

as requested to accommodate the disability, and that she was fired solely because 

of inexcusable and undisputed misconduct, namely, that she failed in several 

appellate cases to file briefs on time or to obtain extensions, and further failed to 

notify any of her colleagues or her client agencies of these defaults.   

 In the district court, the OAG moved to dismiss pursuant to Rule 12(b)(1) of 

the Federal Rules of Civil Procedure, on the ground, inter alia, that Ms. Fischer 
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was appointed by a state elected official, the Attorney General of New York, 

whom she served “on the policymaking level” or “as an immediate advisor with 

respect to the exercise of the constitutional or legal powers of the office.”  Def.’s 

Mem. of Law at 10, ECF No. 58 (quoting 42 U.S.C. § 2000e-16c(a)).  Such 

employees are required by the Government Employee Rights Act of 1991 (GERA), 

42 U.S.C. §§ 2000e-16a to 16c (formerly codified at 2 U.S.C. §§ 1201, 1202, 

1220), to pursue administrative review with an appropriate state agency (here, the 

New York State Division of Human Rights), further review with the Equal 

Employment Opportunity Commission (EEOC), and then judicial review directly 

in the federal courts of appeals.  In sum, under GERA, judicial review of 

employment discrimination claims occurs not in the district courts but in the 

federal courts of appeals, on review of an administrative decision by the EEOC.  

By Memorandum and Order entered on June 20, 2014 (ECF No. 65), the District 

Court (Carter, Jr., J) denied the motion and slated the case for trial.   

Because GERA provides that the offices of elected state officials may not be 

subject to any district court proceedings in employment matters concerning some 

of their more senior or sensitive legal, personal or political staff members, OAG 

has appealed as of right to this Court.  In an abundance of caution, the Office has 

also requested that the district court certify an interlocutory appeal under 28 U.S.C. 

§ 1292(b).  That motion is currently pending before the district court.    
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The issues raised by this interlocutory appeal are narrow, well defined, and 

important.  The parties and the district court agree that, if Ms. Fischer is the type of 

employee covered by GERA, she lacks any right to sue in district court, but must 

file an administrative complaint and then seek judicial review in the court of 

appeals.  See Mem. & Order at 2, 6, ECF No. 65; Pl.-Appellee’s Mot. to Dismiss 

for Lack of Appellate Juris. at 2; Pl.’s Br. in Opp’n to Mot. to Dismiss at 1, Dist. 

Ct. ECF No.  63.  The only controverted issue is whether the undisputed facts 

concerning the nature and responsibilities of the position held by Ms. Fischer 

establish that she was an employee covered by GERA. 

The narrow but significant question of whether GERA bars this district court 

action against the OAG is precisely the type of issue that the Supreme Court and 

this Court have repeatedly confirmed may be appealed prior to final judgment 

under the collateral order doctrine.  The court should either summarily deny Ms. 

Fischer’s motion to dismiss for lack of appellate jurisdiction, or defer it for 

consideration with the merits.  

STATEMENT OF THE CASE 

The Attorney General of New York, a constitutional officer elected by the 

people of the State, see N.Y. Const. art. V, § 1, is the head of the Office of the 

Attorney General and the Department of Law, see id. art. V, § 4; N.Y. Executive 

Law § 60, an entity employing “[o]ver 650 Assistant Attorneys General and over 
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1,700 employees,” OAG, Our Office, http://www.ag.ny.gov/our-office.  See also 

Compl. ¶ 3.  The Attorney General is broadly directed by the state legislature to 

“[p]rosecute and defend all actions and proceedings in which the state is interested, 

and have charge and control of all the legal business of the departments and 

bureaus of the state, or of any office thereof . . . in order to protect the interest of 

the state.”  N.Y. Executive Law § 63.   

Of the many officials and employees appointed by the Attorney General to 

help carry out these wide-ranging duties, there is only one office specifically 

created by the state legislature, the office of the Solicitor General.  Id. § 61.  The 

Solicitor General heads a small office, the Division of Appeals and Opinions, 

composed of several dozen highly qualified attorneys, denominated Assistant 

Solicitors General.  These attorneys perform a number of functions, including 

representing the Attorney General and the State of New York in this Court and in 

the U.S. Supreme Court, the New York Court of Appeals, and the appellate courts 

of the State, and counseling state agencies and the Attorney General.  Ms. Fischer 

was an Assistant Solicitor General.  As Ms. Fischer described it, she was “an 

accomplished attorney” who “acted as principal attorney for the State of New York 

on numerous appellate cases.”  Compl. ¶¶ 8-9.  At the time when most of the 

relevant events occurred, including the termination of Ms. Fischer’s employment, 

Barbara Underwood was the Solicitor General.   
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When representing her client, the State of New York, Ms. Fischer had a duty 

to perform her legal work competently.  See N.Y. Rules Prof. Conduct, R. 1.1(a).  

She had a duty to comply with court filing deadlines in order to preserve her 

client’s rights.  Id., R. 1.3(b) (“A lawyer shall not neglect a legal matter entrusted 

to the lawyer.”).  And she had a duty to communicate to her client any important 

information bearing on the representation.  Id., R. 1.4(a)(1) & (a)(3).   

 It is undisputed that Ms. Fischer defaulted on appellate brief filing deadlines 

in least three cases.  It is also undisputed that she told no one – not her colleagues, 

not the Attorney General or Solicitor General, not client agencies – about these 

defaults until after they were discovered by others.1  There is no question that by 

these acts she violated the Rules of Professional Conduct, subjecting herself to 

potential discipline by bar authorities.   

Even one instance of unexcused failure to file a required brief can be a 

sufficiently serious violation of professional standards to trigger sanctions, see 

                                                            
1 She undisputedly failed to file a brief on time, receive an extension, notify her 

colleagues of the need for an extension, or notify her client of the default in a case  
in this Court, Caroselli v. Curci, a case in the Appellate Division for the Second 
Department, Weiner v. State, and a case in the Appellate Division for the First 
Department, Elwell v. SUNY Maritime College.  See Decl. of Benjamin N. Gutman 
¶¶ 12, 18, 21, ECF No. 24.  She may have defaulted on an additional Second 
Department appeal, Maxwell v. Fischer, but the facts were unclear and the OAG 
gave her the benefit of the doubt.  Id. ¶¶ 16-17.  The Elwell default was not 
discovered until after Ms. Fischer’s employment was terminated.  Id. ¶ 21. 
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Stotler & Co. v. Able, 837 F.2d 1425, 1427-28 (7th Cir. 1988), and, if a client can 

prove harm, malpractice liability as well, see Dempster v. Liotti, 86 A.D.3d 169, 

176-77 (N.Y. 2d Dep’t 2011).  Failure to appeal when instructed to do so by a 

criminal defendant client is “professionally unreasonable” and constitutes 

constitutionally ineffective assistance of counsel under the Sixth Amendment.  See 

Roe v. Flores-Ortega, 528 U.S. 470, 477-78 (2000); see also Hardaway v. 

Robinson, 655 F.3d 445, 447, 449 (6th Cir. 2011) (applying Flores-Ortega).  Ms. 

Fischer defaulted at least three times, and told no one.  Her employer did not seek 

to have her professionally disciplined by bar authorities, as it might have, but 

merely decided that she could no longer be entrusted with such an important and 

sensitive job.  The district court declined to grant judgment as a matter of law 

against Ms. Fischer only because she disputed that the telecommuting 

accommodation for her chronic fatigue syndrome was fully in effect during two of 

the defaults.  See Order at 6-13 (Sept. 25, 2013), ECF No.  42.     

ARGUMENT 

GERA is the product of decades of careful congressional balancing of two 

potentially conflicting goals: protecting employee rights and preserving the 

federalism-based autonomy of state and local elected officials to manage 

employees who, like Ms. Fischer, are on the policy-making level or in certain other 

categories of senior legal, political, or personal staff.  GERA gives government 

Case: 14-2556     Document: 36     Page: 6      08/25/2014      1304312      21



 

7 
 

employees in those categories a judicially enforceable right against employment 

discrimination on the basis of race, sex, age, disability and the like.  At the same 

time, GERA channels the enforcement of that right into state and federal 

administrative proceedings rather than jury trials, subject to judicial review in the 

federal courts of appeals.  In states that provide procedures for administrative 

review of the conduct at issue, GERA directs that employment discrimination 

claims by a covered employee are first reviewed by a state administrative agency, 

which can seek to remedy the dispute before it ever reaches a federal forum.  After 

state administrative review, or where no state administrative proceedings are 

available, the claim is administratively adjudicated by the federal EEOC, and, if 

the complainant is dissatisfied, she may seek judicial review in the federal courts 

of appeals.  Ms. Fischer seeks to have her claim adjudicated in the federal district 

court, which has no jurisdiction whatsoever over the employment discrimination 

claims of an employee covered by GERA.  

The district court’s denial of the OAG’s motion to dismiss for lack of 

jurisdiction is immediately appealable under the collateral order doctrine.  That 

doctrine permits immediate appeal of an order that “(1) conclusively determine[s] 

the disputed question,  (2) resolve[s] an important issue completely separate from 

the merits of the action, and (3) [is] effectively unreviewable on appeal from a final 

judgment.”  Blue Ridge Investments, L.L.C. v. Republic of Argentina, 735 F.3d 72, 
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80 (2d Cir. 2013) (quotation marks omitted) (quoting Will v. Hallock, 546 U.S. 

345, 349 (2006)).  The order at issue on this appeal satisfies each of those 

requirements. 

This collateral order test is “applied categorically,” to types of appeals, 

rather than in a “fact-specific, case-by-case” manner.  SEC v. Smith, 710 F.3d 87, 

94 (2d Cir. 2013).  On an interlocutory appeal of a Rule 12(b)(1) decision, this 

Court will review legal conclusions – the issues raised by this appeal – de novo.  

See Liranzo v. United States, 690 F.3d 78, 84 (2d Cir. 2012).      

The narrow but significant question of whether GERA bars this type of suit 

against the OAG is precisely the type of issue that the Supreme Court and this 

Court have repeatedly confirmed may be appealed prior to final judgment under 

the collateral order doctrine.  Ms. Fischer appears to concede that the district court 

order conclusively determined an issue completely separate from the merits.  It is 

thus undisputed that this interlocutory appeal satisfies the first two prongs of the 

collateral order test.  The third prong is satisfied because GERA’s requirement that 

employment claims by the senior staff of elected state officials must be reviewed 

administratively, rather than in district court, protects important federalism 

interests which are irretrievably lost if this Office may only vindicate them by an 

appeal from a final judgment entered after a jury trial.   
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I. GERA’s Exclusive Jurisdictional Scheme Protects Important 
Federalism Interests That Will Be Defeated If GERA’s Requirement 
Can Only Be Enforced After a Final Judgment of the District Court.  

A. GERA’s Employee Protections Reflect Careful Congressional 
Attention to Important Federalism Interests.  

The question concerning GERA’s scope that is presented here involves a 

“particular value of a high order.”  Will v. Hallock, 546 U.S. 345, 352 (2006).  In 

deference to significant considerations of constitutional federalism, Congress has 

carefully crafted its regulation of state governmental workplaces.  Whether GERA 

applies to a particular category of claim is a question of heightened significance for 

federalism because that statute provides exclusive rights and remedies for senior 

personal, political and legal staff of elected state officials, and implicates suits that 

require the abrogation or waiver of state sovereign immunity under the Eleventh 

Amendment.  See generally Fitzpatrick v. Bitzer, 427 U.S. 445, 455-56 (1976) 

(Congress’s regulation of state governments as employers involves significant 

issues of “state sovereignty” and federalism); Garcia v. San Antonio Metro. Transit 

Auth., 469 U.S. 528, 547-55 (1985) (to the same effect); Gregory v. Ashcroft, 501 

U.S. 452, 460 (1991) (noting that congressional legislation about state 

qualifications for office touches on federalism issues “of the most fundamental 

sort”).   

The Supreme Court in Hallock suggested that issues such as “honoring the 

separation of powers, preserving the efficiency of government and the initiative of 
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officials, [and] respecting a State’s dignitary interests” are sufficiently important to 

make available immediate appeals of the district court’s rejection of a claimed 

entitlement to avoid trial, assuming the other requirements of the collateral order 

doctrine are met.  546 U.S. at 352-53.  The federalism issues implicated by this 

appeal are issues of similar importance.   

GERA resulted from a long process in which Congress, sensitive to 

significant federalism concerns, cautiously extended federal rights against 

workplace discrimination to state and local government employers.  States 

(including state agencies and state elected officials in their official capacities) have 

immunity under the Eleventh Amendment from suit, unless Congress has clearly 

abrogated that immunity or States have clearly waived it.  See Bd. of Trustees of 

Univ. of Ala. v. Garrett, 531 U.S. 356, 363-64 (2001); Atascadero State Hosp. v. 

Scanlon, 473 U.S. 234, 238-40 (1985). 

As originally enacted, the Rehabilitation Act, the statute under which Ms. 

Fischer sues New York’s OAG, did not clearly abrogate Eleventh Amendment 

immunity.  See Scanlon, 473 U.S. at 242-48.  As a result, States could not be sued 

under the original Rehabilitation Act for disability discrimination.  After Scanlon, 

Congress reconsidered and amended the statute to make clear that it was 

abrogating sovereign immunity and allowing money damages suits by state 

employees (among other potential plaintiffs).  See Rehabilitation Act Amendments 
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of 1986, Pub. L. No. 99–506, § 1003(a), 100 Stat. 1807, 1845, codified at 42 

U.S.C. § 2000d-7.2    

But because of the profound constitutional issues raised by Congress’s 

regulation of state governments as employers, Congress proceeded cautiously and 

slowly.  For example, Title VII of the Civil Rights Act of 1964, barring 

discrimination on the basis of race, gender and other grounds, the Age 

Discrimination in Employment Act of 1967 (ADEA), and the Fair Labor Standards 

Act of 1938 (FLSA), did not originally cover state and local government 

employees at all.  See Fitzpatrick, 427 U.S. at 449 n.2 (discussing Title VII’s initial 

exemption of state employers); Gregory, 501 U.S. at 464-65 (same for ADEA); 

Christensen v. Harris County, 529 U.S. 576, 579 (2000) (same for FLSA).   

When Congress chose in 1972 and 1974 to extend protections to state and 

local government employees under those statutes, it at the same time “exempted 

high-level state employees in recognition of the federalism concerns encompassed 

in their inclusion.”  Bd. of County Comm’rs, Fremont County v. EEOC, 405 F.3d 

                                                            
2 The Supreme Court has rejected Congress’s attempts in the Age 

Discrimination in Employment Act and Americans with Disabilities Act to 
abrogate state sovereign immunity to allow suits by state employees.  See Garrett, 
531 U.S. 356 (ADA Title I); Kimel v. Florida Bd. of Regents, 528 U.S. 62 (2000) 
(ADEA). 
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840, 849 (10th Cir. 2005).   For example, Title VII as amended in 19723 excludes 

from its coverage any State elected official, “or any person chosen by such officer 

to be on such officer’s personal staff, or an appointee on the policy making level or 

an immediate adviser with respect to the exercise of the constitutional or legal 

powers of the office.”  42 U.S.C. § 2000e(f) .  These federalism-based exclusions 

from coverage were also written into both the FLSA and the ADEA in 1974, when 

the statutes were extended to cover state and local government employees.4       

GERA was the last step of Congress’s gradual and careful decision-making 

about which employees of state and local governments should be covered by 

general workplace protection statutes and allowed to sue their employers.  GERA 

issues are rarely litigated; neither this Court nor the U.S. Supreme Court has yet 

addressed GERA in a published opinion.5   

GERA, which was enacted as part of the Civil Rights Act of 1991, extended 

the coverage of various federal employment discrimination statutes to certain 

                                                            
3 See Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, § 2, 86 

Stat. 103, 103. 
4 See Gregory, 501 U.S. at 464-65 (discussing the 1974 amendments to the 

ADEA); EEOC v. Wyoming, 460 U.S. 226, 233 & n.5 (1983) (same); Christensen, 
529 U.S. at 579 (discussing the 1966 and, more importantly, 1974 amendments to 
the FLSA).  

5 This case is novel is another respect.  To the best of the OAG’s knowledge, 
Ms. Fischer is the first Assistant Solicitor General to sue for employment 
discrimination since the enactment of GERA in 1991.  
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“previously exempt state employees.”  42 U.S.C. § 2000e-16c.6  The employees 

covered by GERA are defined in the same terms as the employees formerly 

exempted from coverage:  “any individual chosen or appointed” by a state elected 

official “(1) to be a member of the elected official's personal staff; (2) to serve the 

elected official on the policymaking level; or (3) to serve the elected official as an 

immediate advisor with respect to the exercise of the constitutional or legal powers 

of the office.”  Id. § 2000e-16c(a)).    

In GERA, Congress gave these categories of previously exempt state 

employees protection against employment discrimination, but did so in a carefully 

modulated manner by providing a special procedure for adjudicating their claims.  

Unlike employees of private employers and rank-and-file employees of state and 

local governments, the employees in more senior or sensitive state government 

positions cannot file suit in the U.S. district courts.  Instead,  GERA mandates that 

covered employees seek administrative review of their claims in the first instance, 

see id. § 2000e-16c(b)(1), and that judicial review take place only in the courts of 

appeals under Administrative Procedure Act (APA)-type standards, see id. § 

2000e-16c(b)-(c).  In States with workplace discrimination laws and institutions 

                                                            
6 Civil Rights Act of 1991, Pub. L. No. 102-166, § 321, 105 Stat. 1071.  GERA 

was significantly amended by Title V of the Congressional Accountability Act of 
1995, Pub. L. 104–1, 109 Stat. 3, although none of the changes affected sections of 
the statute relevant to this case. 
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covering the conduct at issue, such as New York, GERA also directs that the 

EEOC stay its hand until the relevant state agency has a chance to review and seek 

to remedy the dispute.  Id. § 2000e-16c(b)(2)(A)-(B).7  

Thus, there are many important differences between the procedures 

Congress specified under GERA, and what happened here.  Under GERA, the state 

government may attempt in the first instance to resolve the matter.  Then, if federal 

intervention is sought, the trier of fact is an EEOC administrative law judge, who 

by training and experience is likely to have a more sophisticated understanding of 

the nature of employment in senior or sensitive government positions than would a 

lay jury.  And if federal court review of an EEOC determination is sought, that 

review must be conducted in the first instance by federal appellate courts.   The 

district courts are not involved, and judicial review is not de novo but follows the 

APA’s standards of deference.  

As noted above, the issues raised by this interlocutory appeal are narrow and 

well defined because there is no dispute that, if Ms. Fischer is one of the types of 

employees covered by GERA, the district court has no jurisdiction to hear her 

employment discrimination claims.  Rather, she must present her claims to the 

                                                            
7 The New York State Division of Human Rights is authorized to enforce and 

issue regulations to implement the protections of the Human Rights Law, see N.Y. 
Executive Law § 295(5) - (9), which forbids the same discrimination on the basis 
of disability alleged by Ms. Fischer in this case, see id. § 296(1)(a).   
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appropriate administrative body and may thereafter seek judicial review directly in 

the court of appeals.   

The only issue to be determined on this appeal is whether Ms. Fischer’s 

former position with the OAG was one which “serve[d] the elected official on the 

policymaking level.”  42 U.S.C. § 2000e-16c(a). To evaluate whether an employee 

falls into one of the three exclusions (personal staff, policymaking level, immediate 

legal adviser to state elected official) from the ADEA, the Second Circuit has 

clarified that courts must examine the “general attribute[s] of the job,” rather than 

the specifics of what the particular employee in fact did at work.  Butler v. N.Y. 

State Dep’t of Law, 211 F.3d 739, 748 (2d Cir. 2000) (finding that an Assistant 

Attorney General serving as a Deputy Bureau Chief was excluded from ADEA 

coverage under the policymaking prong).  The district court in this case applied 

Butler’s categorical approach to determining whether Ms. Fischer’s position was 

covered by GERA, because GERA was designed to reach precisely the same 

employees as those who had previously been excluded from general employment 

discrimination statutes such as Title VII and the ADEA.   

 Ms. Fischer’s papers on this motion do not object to the district court’s 

approach, and the OAG agrees that Butler’s focus on the general attributes of the 

position at issue is the correct mode of analysis under GERA.  As a result, specific 

factual questions about Ms. Fischer’s actual daily duties are irrelevant to the 
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GERA inquiry.  The GERA question must be resolved by looking at the 

undisputed facts concerning the general nature of the position she held.  And the 

answer to that question, which requires determining the scope of GERA, has 

importance that reaches beyond this case. 

B. Congress’s Decision to Channel Disputes of this Type Away from 
District Courts Cannot Be Vindicated through Appeal from a District 
Court’s Final Judgment.  

Plaintiff’s motion appears to dispute only the third prong of the collateral 

order test: she asserts that the issue of whether GERA bars all district court 

proceedings on her claim can be effectively reviewed in an appeal from the district 

court’s final judgment.  Pl.-Appellee’s Mot. to Dismiss at 5-6.   That assertion 

shows the absurdity of her position.  If Congress has directed that a defendant may 

not be sued at all, or in a particular forum, that mandate cannot be adequately 

vindicated in an appeal from the judgment obtained in the forum that lacked 

jurisdiction.     

For purposes of the collateral order doctrine, the issue presented here is 

similar to a claim that a government officer is entitled to qualified immunity, or 

that a state government is entitled to Eleventh Amendment immunity.  District 

court decisions denying absolute or qualified immunity to a sued government 

official are immediately appealable because immunity is not only a defense to 

liability but also, importantly, an “entitlement not to stand trial or face the other 
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burdens of litigation.”  Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) (qualified 

immunity); see also Nixon v. Fitzgerald, 457 U.S. 731, 742 (1982) (absolute 

immunity).  The central benefit of official immunity, “avoiding the costs and 

general consequences of subjecting public officials to the risks of discovery and 

trial,” is lost if denial cannot be immediately appealed.  Puerto Rico Aqueduct & 

Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 143-44 (1993).   

For the same reason, district courts’ denials of Eleventh Amendment 

immunity to state governments are immediately appealable, see id. at 144-45, as 

are district courts’ rejections of the U.S. Attorney General’s Westfall Act 

certifications, which if accepted would remove individual defendants from a case 

and convert the suit into one against the United States under the Federal Tort 

Claims Act, see Osborn v. Haley, 549 U.S. 225, 238-39 (2007).  And this Court 

has recently reaffirmed that a district court’s denial of a foreign nation’s sovereign 

immunity is immediately appealable because sovereign immunity is an entitlement 

not to be sued.  See, e.g., Blue Ridge Investments, 735 F.3d at 80-81.     

So too here. As the district court recognized, GERA’s jurisdiction over 

covered individuals and covered claims is exclusive, see Mem. & Order at 2, 

requiring that a discrimination complaint be reviewed first by appropriate state 

officials enforcing state employment discrimination laws, then by the EEOC, and 

then by direct appeal to a federal court of appeals.  The intent of Congress is 
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plain—to protect the offices of state elected officials from the costs, burdens and 

risks of discovery and jury trial in the federal district courts on claims of 

wrongdoing brought by their senior or sensitive personal, political, and legal staff.  

Congress’s decision to protect government employers from suits of this kind in 

federal district court is directly analogous to the immunity of governments and 

their officials under the doctrines of absolute or qualified immunity, state or 

foreign state sovereign immunity, and Westfall Act immunity.  GERA’s 

requirement that particular types of claims be adjudicated administratively, rather 

than in district court, cannot be vindicated by conducting the jury trial, reversing 

the verdict on appeal, and remanding for administrative proceedings.  The reasons 

for allowing an interlocutory appeal in all these circumstances are the same.   

OAG does not contest any facts found by the district court.  Thus, this is not 

a case where immediate appealability of a district court’s order is defeated because 

the appellant challenges factual sufficiency, disputes factfinding or raises an issue 

that turns on facts that will be proved at trial.  See, e.g., Johnson v. Jones, 515 U.S. 

304, 313-16 (1995); Hill v. City of N.Y., 45 F.3d 653, 660 (2d Cir. 1995).  This 

appeal contests issues of law and questions the legal relevance of certain facts 

relied upon by the district court, both wholly appropriate exercises in an 

interlocutory appeal.   
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II. The Other Requirements of the Collateral Order Doctrine Are Easily 
Met by this Appeal.  

In her motion papers, Ms. Fischer does not appear to dispute that the order 

appealed from “conclusively determine[d] the disputed question.”  Blue Ridge 

Investments, 735 F.3d at 80 (quotation marks omitted).  Decisions of the district 

court that are “tentative, informal, or incomplete” may not be subject to 

interlocutory appeal, Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 

(1949), such as decisions that the court held open for reconsideration, decisions 

that are inherently subject to ongoing consideration by the court, or decisions that 

will be resolved by facts proved at trial, see 15A Wright, Miller & Cooper, Federal 

Practice & Procedure § 3911.1, at 372 (2d ed. 1992).  The district court’s order 

here holds nothing open for reconsideration. 

Nor does Ms. Fischer appear to contest that the decision below resolved an 

“issue completely separate from the merits of the action.” Blue Ridge Investments, 

735 F.3d at 80 (quotation marks omitted).  The GERA question is wholly separate 

from the merits issue of disability discrimination under the Rehabilitation Act.  

Under that Act, Ms. Fischer will be required to prove at trial that she was an 

“otherwise qualified individual” who, “solely by reason of her . . . disability,” was 

“excluded from the participation in, . . . denied the benefits of, or . . . subjected to 

discrimination” by a program or activity receiving federal funding.   29 U.S.C. § 

794(a) (emphasis added).   
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The issue to be litigated here, in contrast, is a GERA inquiry into the 

“general attribute[s],” Butler, 211 F.3d at 748, of Ms. Fischer’s job category.  This 

interlocutory appeal requires no consideration of the nature of Ms. Fischer’s 

disability and whether and how the Attorney General’s Office accommodated that 

disability.  Nor does it require the Court to resolve the specific details of Ms. 

Fischer’s work performance (whether she was “otherwise qualified”), the events 

surrounding her numerous unexcused defaults on the State’s cases, and the reasons 

for her firing (whether it was “solely by reason of her . . . disability”).   

CONCLUSION 

 Because this appeal, presenting a significant issue of first impression, 

satisfies all the requirements of the collateral order doctrine, Ms. Fischer’s motion 

to dismiss the appeal should be denied.  It cannot be the law that a statutory 

scheme designed to avoid district court proceedings may only be vindicated after 

those proceedings have concluded in a jury trial and final judgment.   

Dated: New York, NY 
 August 25, 2014 
 
 
 
 
 
 
 
 
 

Respectfully submitted, 
 
ERIC T. SCHNEIDERMAN 
  Attorney General of the State of 
  New York  

 
By: .   /s/  Andrew Kent                 . 
 ANDREW KENT 
 Senior Counsel to the Solicitor General
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