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PRELIMINARY STATEMENT 

In this estate accounting proceeding, five not-for-profit 

entities which were residuary beneficiaries under the will of 

decedent Margaret Van Courtland Billmyer, and the Attorney 

General of New York, a statutory party, objected to the accounting 

of the executor, appellant Richard A. Mahler, Jr. The objecting 

parties asserted that Mahler breached his fiduciary duties by 

failing to broadly or diligently market Ms. Billmyer’s Brooklyn 

townhouse and selling it for approximately half its true value to a 

personal acquaintance. That acquaintance “flipped” the property 

for nearly twice the purchase price a mere three days later. In 

particular, Mahler sold the townhouse to his friend for $670,000 

on April 12, 2011, while the friend closed the resale transaction 

with a third party on April 15, at a price of $1,300,000. 

The Surrogate’s Court (López Torres, S.) granted partial 

summary judgment in favor of the Attorney General and 

residuary beneficiaries, finding that the undisputed evidence 



showed that Mahler had breached his fiduciary duties.1 The court 

surcharged Mahler $630,000, the difference between the fair 

market value as evidenced by the arm’s length resale transaction 

and the price that Mahler allowed his personal acquaintance to 

pay to the estate. The court also exercised its discretion to order 

that Mahler pay interest at six percent.  

Mahler declined to submit his own affidavit or any affidavits 

from various brokers and other agents that he allegedly relied 

upon in marketing and selling the house. His responses to the 

breach of fiduciary duty charges are based on unsubstantiated 

hearsay documents, an affirmation from a former attorney who 

lacks personal knowledge of the events, and vague, evasive or 

inconsistent testimony at Mahler’s deposition. In these 

circumstances, the Surrogate’s Court correctly found that no 

genuine, material, disputed issues of fact had been raised 

requiring a hearing and therefore that summary judgment was 

proper.  

1 This brief is submitted only on behalf of the Attorney 
General. The residuary beneficiaries are separately represented. 
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QUESTIONS PRESENTED 

1. In an estate accounting proceeding, was partial summary 

judgment surcharging the executor proper where the undisputed 

evidence showed that he failed to broadly market the decedent’s 

Brooklyn townhouse but instead sold it to a friend for $670,000, 

which was approximately half the price ($1,300,000) that the 

friend re-sold it for three days later. 

The Surrogate’s Court answered in the affirmative, holding 

that undisputed evidence showed that the executor had breached 

his fiduciary duties.  

2.  After finding that the executor had breached his fiduciary 

duties and should be surcharged $630,000, did the Surrogate’s 

Court abuse its discretion by requiring that the executor pay 

interest at six percent.  

The Surrogate’s Court found that the executor’s breach of 

fiduciary duty and significant damage to the estate justified the 

imposition of a six percent rate of interest.  
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STATEMENT OF THE CASE 

A. Ms. Billmyer’s Will 

Margaret Van Courtland Billmyer died testate on March 31, 

2009. (Record on Appeal (“R.”) 4.) Apparently she had never 

married and had no children. Her 2005 will bequeathed some 

personal property and $500,000 to each of her two cousins, and 

declared that the residuary estate would be split equally between 

five named not-for-profit entities, respondents Adelphi University, 

Saint Luke’s Evangelical Lutheran Church, the Evangelical 

Lutheran Church of America, the Bishop’s Mission Fund of the 

Metropolitan New York Synod/ELCA and the Lutheran 

Theological Seminary. (R. 81-82.)  

Appellant Richard A. Mahler, Jr., who was a financial 

advisor and life insurance salesman to Ms. Billmyer during her 

later years (R. 250, 392-400; see also R. 243-245), was named her 

estate’s executor by her will (R. 80). The Surrogate’s Court, Kings 

County issued letters testamentary to Mahler and admitted the 

will to probate in May 2010. (R. 15.) 
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B. The Brooklyn Townhouse Property 

Before her death, Ms. Billmyer owned and resided in a four-

floor, thirteen-room, 3500-square-foot townhouse in a landmark 

district of Clinton Hill, Brooklyn, located a few blocks from the 

Pratt Institute. (R. 121, 211, 279, 432.) The townhouse and lot was 

denominated both 358 Washington Avenue and 258 Lafayette 

Avenue (R. 432), because it was located on the corner of those 

streets.   

Mahler filed a probate petition with the Surrogate’s Court in 

spring 2009 asserting that this property was worth $1.5 million. 

(R. 4 & n.1.) Per the will’s instructions and exercising his 

authority as executor, Mahler determined that he would sell the 

358 Washington Avenue property in order to distribute the 

proceeds to the beneficiaries.  

 5 



C. The Two Simultaneous Sales of the Property 

To market and sell the Brooklyn property, Mahler retained 

Mike Azzato,2 who worked at a Staten Island real estate firm and 

was experienced only with Staten Island real estate. (R. 304-305, 

458.) Azzato was related to Mahler by marriage (R. 306), worked 

for a not-for-profit entity at which Mahler was a board member (R. 

299, 322), and was a member of Mahler’s prayer group (R. 326). 

Mahler admittedly paid little attention to whether or how 

Azzato marketed the property. (R. 304-306, 373-375.) Azzato 

deemed the property unsafe and unmarketable (R. 360-361) and 

so advised that no potential buyers be allowed inside. Azzato 

presented Mahler with only one purchaser. (R. 358, 372.)  

In January 2011, Mahler on behalf of the estate contracted with 

this purchaser, Rocco Basile, to sell the property for $670,000. Before 

Basile purchased the property, Azzato and Mahler had allowed Basile 

to have unlimited, unsupervised access to the supposedly unsafe 

property, and had even given him the key to the house. 

2 Azzato’s named is misspelled in the deposition transcripts 
as both “Rosato” and “Hazzleo.”  
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Basile was the chairman of the board of the not-for-profit which 

occasionally employed Azzato. (R. 383.) Mahler was on the board of 

the same entity. (R. 166, 170-173, 178, 187.) And Mahler and Basile 

attended the same religious group’s bible study. (R. 179-180.) 

In March 2011, even before the sale by the estate to Basile 

was consummated, Basile (through his LLC) entered into a 

contract to re-sell the 358 Washington Avenue property to an 

individual named Elisabeth Jane Virga for $1,300,000. (R. 8, 

224-225.) A short time later, on April 12, 2011, the sale from the 

estate to Basile closed (R. 209), and Basile paid the estate the 

agreed-upon $670,000, which was $630,000 less than he would 

receive from Virga. The resale from Basile to Virga closed three 

days later on April 15. (R. 224.) 

D. Proceedings Below and the Attorney 
General’s Interest 

In July 2012, Mahler filed an account with the Surrogate’s 

Court. (R. 29-79.) The residuary not-for-profit beneficiaries 

objected, contending that the fair market value of the 358 

Washington Avenue property was $1,300,000, not the $670,000 
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which Mahler allowed his personal acquaintance Basile to pay. (R. 

140-164.) The Attorney General is a necessary party to an 

accounting proceeding when a charity has an interest in the 

estate. See Estates, Powers and Trusts Law (EPTL) § 8-1-1; 

Surrogate’s Court Procedure Act § 2210(5). And here the Attorney 

General appeared and also objected to the sale of the property to 

Basile, agreeing with the not-for-profit beneficiaries that Mahler 

had breached his fiduciary duty. (R. 15-26.) 

Adelphi University and the Attorney General both sought 

partial summary judgment on their objections to Mahler’s 

handling of the sale of the property, and the other residuary not-

for-profit beneficiaries joined those motions. (R. 578-579.)  

Mahler opposed the motions, but he did not submit an 

affidavit explaining his actions. Nor did he submit an affidavit from 

Basile, Azzato, the attorney who handled the sale or any other 

participant in the events who had personal knowledge of them. 

Mahler had his then-attorney submit an affirmation attesting, 

without any personal knowledge, to a variety of supposed facts 

about the sale and Mahler’s knowledge and actions. (R. 408-413.)    
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In a decision dated April 14, 2014, the Surrogate’s Court 

(López Torres, S.), granted the motions for partial summary 

judgment. (R. 4-9.) The court found that, based on undisputed 

documentary evidence about the timing and price of the two 

sales—from the estate to Basile and from Basile to Virga—and the 

deposition testimony of Mahler, that Mahler “breached his 

fiduciary duty by failing to exercise due care and diligent effort in 

selling the house to maximize the benefit for decedent’s 

beneficiaries” and that he “grossly undersold the property,” for 

much less than its fair market value. (R. 8.)  

More specifically, the court found that Mahler failed to 

“obtain a current appraisal of the property,” did not supervise the 

marketing of the property, if any, and “never had any repair or 

maintenance work done on the property despite testifying that the 

property was in poor condition.” (R. 8.) The court determined that 

the best measure of the fair market value of the property is that, 

at the time Mahler sold to Basile for $670,000, “there was a 

purchaser”—Virga—“ready, willing, and able to buy the property 

for $1.3 million.” (R. 8.)  
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The Surrogate’s Court therefore surcharged Mahler 

$630,000, the difference between the $670,000 sale price and the 

property’s fair market value, and imposed interest charges of six 

percent. (R. 9.) This appeal by Mahler followed.  

 

ARGUMENT 

POINT I 

SUMMARY JUDGMENT WAS PROPER 
BECAUSE THE UNDISPUTED EVIDENCE 
SHOWED THAT MAHLER FAILED TO 
BROADLY MARKET THE HOUSE AND 
INSTEAD SOLD IT TO A FRIEND FOR 
APPROXIMATELY HALF OF ITS VALUE  

In a contested accounting action such as this one, the 

Surrogate’s Court decides all questions of law and fact. See 30 

Carmody-Wait 2d: New York Practice § 166:166 (2003); 2 Harris: 

N.Y. Estates §§ 28:85, 28:89 (6th ed. 2015); Matter of Estate of 

Nelson, 105 Misc. 2d 747, 752 (Sur. Ct. Westchester County 1980). 

If there are disputed, material, factual issues which the court 

cannot resolve based on the papers, it should hold a hearing. See 

Matter of Estate of Schnare, 191 A.D.2d 859, 860-61 (3d Dep’t 

 10 



1993), lv. denied, 82 N.Y.2d 653 (1993); Matter of Estate of Meister, 

123 A.D.2d 264, 266-67 (1st Dep’t 1986). 

Summary judgment is appropriate where “review of the 

record as a whole” shows no genuine issue for trial. Vanderlyn v. 

Daly, 97 A.D.3d 1053, 1055-57 (3d Dep’t 2012), lv. denied, 20 

N.Y.3d 853 (2012). The movant must make a prima facie showing 

of entitlement to judgment as a matter of law, offering sufficient 

evidence to demonstrate the absence of any disputed, material 

issue of fact. See Alvarez v. Prospect Hosp., 68 N.Y.2d 320, 324 

(1986). When the movant has made out a prima facie case, the 

burden shifts to the party opposing the motion to produce 

evidentiary proof in admissible form sufficient to establish the 

existence of disputed, material issues of fact. See id.  

The non-moving party is “obliged to produce evidence, not 

just unsubstantiated allegations or assertions.” Alvord & Swift v. 

Stewart M. Muller Constr. Co., 46 N.Y.2d 276, 281 (1978); see also 

Layden v. Boccio, 253 A.D.2d 540, 540 (2d Dep’t 1998) (the non-

moving party must “demonstrate the existence of a bona fide 
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defense by evidentiary facts, and not one based upon conclusory 

allegations”). 

An executor is a fiduciary who must “employ such diligence 

and prudence to the care and management of the estate assets 

and affairs as would prudent persons of discretion and 

intelligence, accented by ‘not honesty alone, but the punctilio of an 

honor the most sensitive.’” Matter of Estate of Rothko, 43 N.Y.2d 

305, 320 (1977) (quoting Meinhard v. Salmon, 249 N.Y. 458, 464 

(1928) (Cardozo, C.J.) (brackets omitted)).  

A fiduciary selling estate or trust property must seek “to 

make the terms as favorable . . . and the price as high as possible.” 

Wendt v. Fischer, 243 N.Y. 439, 443 (1926) (cited in Rothko, 43 

N.Y.2d at 320, on duties of executor selling estate property); 

accord Matter of Estate of Bourne, 237 N.Y. 341, 350 (1924) (when 

selling estate property an executor has duty to estate “to sell the 

property at the best price obtainable”).3  

3 See also Feldman v. Feldman, 234 Md. 173, 178 (1964) 
(executor selling estate property has duty “to obtain as large a 
price as might fairly be obtainable”); Thornton v. McWalter, 329 
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(continued on next page) 



The executor also has a duty of “undivided loyalty” to the 

estate, and that and other fiduciary duties are to be upheld by the 

courts with “‘[u]ncompromising rigidity.’” Matter of Estate of Donner, 

82 N.Y.2d 574, 584 (1993) (quoting Meinhard, 249 N.Y. at 464). 

An executor will be subject to surcharge if he or she “did not 

act in good faith and failed to exercise such diligence and such 

prudence in the care and management [of the estate property], as 

in general, prudent men of discretion and intelligence in such 

matters, employ in their own like affairs.” Donner, 82 N.Y.2d at 

585 (quotation marks omitted).  

Although the executor has some reasonable discretion in 

making sales of estate property for the benefit of beneficiaries, see 

also EPTL § 11–1.1(b)(4), “[d]iscretion . . . never excuses bad 

faith.” Matter of Estate of Bruches, 67 A.D.2d 456, 461 (2d Dep’t 

1979) (quotation marks omitted).  

Mass. 768, 769 (1953) (executor selling estate property has duty 
“to obtain the best available price”); Rowland v. Clarke County 
Sch. Dist., 272 Ga. 471, 474 (2000) (“[W]hen exercising a power of 
sale, an executor has a duty to do everything in his power to make 
it bring as large a price as possible.”) (quotation marks omitted). 
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Proof of affirmative bad faith is not required for a surcharge, 

however; it is sufficient if the executor is shown to have acted 

“negligently, and with an absence of diligence and prudence which 

an ordinary man would exercise in his own affairs.” Matter of 

Estate of Lovell, 23 A.D.3d 386, 387 (2d Dep’t 2005) (quotation 

marks omitted); Matter of Estate of Scarsella, 195 A.D.2d 513, 515 

(2d Dep’t 1993) (executor is surcharged not for “[a]n honest 

mistake” or mere failure to attain the highest possible price, but 

rather if “acted negligently” and imprudently (quotation marks 

omitted)); see also 30 Carmody-Wait 2d: New York Practice §§ 

166:175, 166:182 (2003) (surcharge warranted if beneficiaries 

injured by negligence of executor). 

A. Mahler Was Grossly Negligent at Best, If Not 
Actively Disloyal, in Selling the Property for 
Approximately Half of its Fair Market Value 
to a Personal Acquaintance.  

The undisputed facts established that, at a minimum, 

Mahler was grossly negligent in handling the sale of the property, 

thereby justifying the surcharge. But there also is substantial 

undisputed evidence showing that he was intentionally disloyal to 
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the estate—because he managed the sale to benefit a third party 

at the expense of the estate. This undisputed evidence also 

justifies the surcharge. 

1. Mahler hired and then failed to 
supervise an unqualified real estate 
broker who was a family member and 
personal acquaintance and who failed 
to broadly market the property.  

Rather than hiring a Brooklyn-based realtor to handle the 

marketing and sale, or at least a realtor with significant 

experience in the Brooklyn market, Mahler hired Mike Azzato, a 

former police officer turned real estate broker who worked at a 

Staten Island firm (Neuhaus Realty) and was experienced only 

with Staten Island real estate. (R. 304-305, 458.) Azzato was 

related to Mahler by marriage (R. 306), worked at a charity at 

which Mahler was a board member (R. 299, 324-325), and was a 

member of Mahler’s prayer group (R. 326).    

Mahler did not consider or interview any other brokers 

“because I trusted Mike.” (R. 306.) When Mahler was asked why 

he did not hire a firm experienced with Brooklyn real estate he 

testified that “I trusted Mike that he would handle it well” and 
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further claimed that an unnamed person or persons who owned 

the firm for which Azzato worked had unspecified “connection[s]” 

with Brooklyn brokers or the Brooklyn market. (R. 304-305.)  

Mahler could not remember negotiating with Azzato or his 

firm about the commission they would charge the estate, and did not 

know what commission they ultimately received, but testified simply 

that “I trusted Mike that he would do the right thing.” (R. 305.)  

Nor did Mahler recall if Azzato ever told him what steps he 

took to market the house. (R. 375.) Mahler thought that Azzato’s 

firm may have listed the property through a multiple listing 

service but did not recall ever seeing such a listing (R. 349, 373) 

and presented no evidence that it occurred. Azzato provided no 

testimony about this or any subject. Furthermore, Mahler testified 

that he did not know whether the property was advertised in 

newspapers (R. 374) and if so, did not know at what price (R. 373-
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374). Mahler explained that he simply “trusted that he [Azzato] 

was going to market it the right way.”4 (R. 374.)  

Ultimately, Azzato presented Mahler with only one buyer. 

(R. 358, 372.) Mahler admits that he did not question Azzato 

about the marketing efforts, make efforts to supervise the 

marketing, or consider changing brokers when Azzato found only 

one potential buyer. (R. 306, 358, 374-375.) Azzato’s buyer was 

Rocco Basile5—who was offering well below the appraised price.  

4 Mahler’s specific recollection about the marketing efforts is 
that Azzato told him that he or other real estate agents walked 
around the neighborhood “knocking on doors” asking “whatever 
some of the neighbors felt the houses were worth” and “asking 
neighbors if they wanted to buy it [the Billmyer property] or 
whatever.” (R. 312, 373.) In an age of easy electronic marketing of 
real estate to a broad pool of potential purchasers (see, for 
example, www.trulia.com or www.streeteasy.com), the fact that 
Mahler seems to consider knocking on a few neighbor’s doors to be 
evidence of diligent and effective marketing speaks volumes about 
his negligence. 

5 The documentary record also shows a partially executed 
contract of sale with someone named Joseph Serrano. (R. 484-
490.) Mahler claimed that he did not know who Serrano is (R. 166, 
260-261, 293) but speculated that he may have been Basile’s 
partner (R. 287, 290). Mahler claimed that Azzato never presented 
Serrano as a potential buyer. (R. 293.) Serrano was involved with 
the same not-for-profit that Basile, Mahler and Azzato were (R. 
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Azzato was employed by the charity for which Rocco Basile 

was the board chairman and Mahler a board member. (R. 299, 

324-325.) There is no admissible evidence about whether Azzato 

presented to Mahler all the buyers that came to him, or whether 

Azzato pre-selected Basile out of a group of interested buyers and 

gave the estate only one option. As just noted, Mahler testified 

that he did not inform himself about what efforts Azzato made to 

market the house.  

Mahler’s former attorney asserted in an affirmation that only 

one offer was ever received (R. 410-411), but he lacked personal 

knowledge and hence that document has no probative value. See 

Zuckerman v. City of N.Y., 49 N.Y.2d 557, 563 (1980); Prince v. 

Accardo, 54 A.D.3d 837, 838 (2d Dep’t 2008). Notably, neither 

Azzato nor Mahler has submitted any sworn testimony on this topic. 

As the Surrogate’s Court correctly found, the undisputed 

evidence showed that “Mahler made no efforts to broadly market 

the house . . . did not hire an independent experienced broker 

171-173, 329, 346, 357), and Serrano was represented by the same 
lawyer who represented Basile (R. 196, 489).   
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familiar with selling Brooklyn properties, [and] relied solely on a 

personal friend to sell the house who presented only one buyer, a 

mutual acquaintance to whom Mahler grossly undersold the 

property.” (R. 8.)  

There is nothing in the record suggesting that Mahler 

exhibited the prudence, diligence, good business judgment, and 

loyalty that is required of an executor.  See supra at 12-14 

(describing fiduciary duties of executor). Under longstanding 

principles governing executors and trustees, the Surrogate’s Court 

was clearly correct in finding Mahler negligent, if not worse. See, 

e.g., Matter of Ziegler, 256 A.D. 305, 306 (2d Dep’t 1939) (trustees 

negligent in selling property of trust created out of residuary estate 

of decedent where had no personal experience selling real estate, did 

not seek advice from appropriate experts, and made no effort to 

market beyond offering to sell to one prospective purchaser).6  

6 See also Feldman, 234 Md. at 176-77 (executor breached 
duty to estate by failing to advertise property and contacting only 
two prospective purchasers mentioned by his brother before 
selling property). 
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2. Mahler negligently failed to ascertain 
the fair market value of the property. 

An executor cannot fulfill his duty to exercise sound 

judgment and prudence in selling the estate’s property if he has 

not adequately informed himself of the value of that property.7 

And the undisputed evidence shows, as the Surrogate’s Court 

found, that “Mahler sold the property without prudently 

ascertaining its fair market value.” (R. 8.)  

Mahler had the property appraised only once, in early 2009. 

(R. 317, 384-385; see also R. 433 (effective date of appraisal was 

March 31, 2009).) At the time, the appraised value for the property 

“as is,” i.e., without performing any repairs or improvements, was 

$800,000. (R. 384-385, 433.) Mahler never spoke to the appraiser (R. 

314) and could not recall if he did anything to see if the property’s 

7 See generally In re Estate of Scheibe, 30 Wis. 2d 116, 121 
(1966) (executor who breached fiduciary duty to estate “made no 
canvassing of values other than an appraisal by the appraiser who 
had some years before valued the property for loan purposes”); 
Matter of Estate of Thomas, 532 N.W.2d 676, 686 (N.D. 1995) 
(personal representative of estate breached fiduciary duty by 
selling estate property without taking reasonable steps “to 
determine fair market value”). 
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value had changed between March 2009 and when it was sold to 

Basile in spring 2011. (R. 317-318.)  

When pressed to explain his basis for ascertaining the 

property’s value at the time of sale, he could cite only 

conversations with Azzato, the spring 2009 appraisal, and the fact 

that he believed the property was in poor condition. (R. 310-311, 

317-318.) Mahler could not recall if he ever checked what value 

New York City had assessed the property at for tax purposes and 

claimed that he was unaware that it had been assessed at values 

in excess of $1,000,000 during the time the property was waiting 

to be sold, despite the fact that an assessment was mailed to him 

at his home address. (R. 377-380.)  

3. After a grossly deficient marketing 
and valuation process, Mahler sold 
the property to a close personal 
acquaintance.  

As noted above, Rocco Basile, the purchaser, chaired the 

board of a not-for-profit corporation which occasionally employed 

the real estate broker Azzato. Basile also was extensively 

acquainted with Mahler before the latter became executor of the 
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Billmyer estate; they first met sometime in the “early 2000s.” (R. 

166-168, 296-298.) Mahler served on the board of Basile’s 

organization. (R. 167-168, 296, 322-323, 383.) Mahler, Basile and 

Basile’s attorney also were donors and sponsors of a charity event 

for the organization. (R. 171-173, 329, 346.) Moreover, Mahler and 

Basile were members of the same religious group. (R. 298.) And 

Mahler had assisted Basile with advice or referrals about 

insurance and preparation of Basile’s will. (R. 298, 329-330.) 

Although Mahler claims that the Billmyer house was in such 

poor physical condition that it was unsafe to show to potential 

purchasers (R. 360-361), Mahler gave Basile a key and allowed 

him unlimited, unsupervised access to the house prior to Basile’s 

purchase (R. 301, 311, 390). Basile apparently was allowed by 

Mahler to enter the premises before the sale closed to do some 

unspecified construction work. (R. 286.) Mahler did not require 

that Basile post any bond in case he damaged the estate’s 

property. (R. 388-389.) 

In short, the undisputed evidence—from Mahler’s 

admissions during his deposition—is that Mahler was closely 
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acquainted with Basile and treated him more as a friend to be 

given special treatment rather than a person engaged in an arm’s 

length transaction with the estate. 

A fiduciary charged with selling estate or trust property has 

“an actual conflict of interests” if he unreasonably limits the 

search for prospective purchasers. Matter of the Estate of Jones, 8 

N.Y.2d 24, 28 (1960) (quotation marks omitted). And a conflicted 

or disloyal executor is accountable to the estate for any financial 

injury caused by the sale of estate property. Matter of the Estate of 

Tannenbaum, 20 A.D.2d 808, 810-11 (2d Dep’t 1964), aff’d, 15 

N.Y.2d 829 (1965). 

4. The Surrogate’s Court correctly found 
that the fair market value was the price 
that the arm’s length purchaser—
Virga—actually paid.  

As the Surrogate’s Court correctly noted, the “[m]ost telling” 

detail establishing that Mahler “grossly undersold the property,” 

is that Basile entered into a contract to re-sell the property for 

$1,300,000 on March 4, 2011, and Mahler sold the property to 

Basile on April 12, 2011, one month later, for only $670,000. (R. 8; 

 23 



see also R. 224 (contract of sale by Basile to Virga for $1.3 

million).) In other words, “[u]ndeniably, there was a purchaser 

ready, willing, and able to buy the property for $1.3 million during 

the same period that Mahler sold the property” for approximately 

half that amount to his friend Basile. (R. 8.)  

The price from this arm’s length sale was clearly, the 

Surrogate’s Court found, the fair market value (R. 8), not the 

$670,000 obtained based on a flawed and seemingly almost 

nonexistent marketing effort by Mahler and Azzato that ended 

with a sale to their friend Basile. The best test of fair market 

value is the value that an arm’s length purchaser actually paid in 

a contemporaneous transaction in the open market.8  

Evidence that estate property was “flipped” to a second 

purchaser for a multiple of the amount paid soon after the first 

purchaser bought from the estate is highly relevant to showing 

that the estate did not receive fair market value for it. See Matter 

8 See generally State v. Hartman, 54 Wis. 2d 47, 54 (1972) 
(stating that “the market” is “[t]he best test” of whether an 
executor sold estate property at the best price reasonably 
obtainable, not an appraiser’s valuation). 
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of Estate of Rothko, 84 Misc. 2d 830, 850 (Sur. Ct. N.Y. County 

1975), modified, 56 A.D.2d 499 (1st Dep’t 1977), aff’d, 43 N.Y.2d 

305 (1977) (Rothko paintings sold by the painter’s estate to a 

gallery affiliated with an executor resold them soon afterwards at 

substantial premiums).  

Even without an actual “flip” of the property at a higher 

price than the estate received, evidence of the existence of another 

potential purchaser ready and willing to pay a higher price at or 

before the time of the sale is highly relevant to establishing that a 

fiduciary breached his or her duty by selling at an unjustifiably 

low price. See, e.g., Feldman, 234 Md. at 175; Latimer v. Mechling, 

171 W. Va. 729, 733-34 (1983); Matter of Estate of Chestnut, 4 

Kan. App. 2d 694, 697 (1980).  

Corroborating the court’s finding that $1.3 million was the 

fair market value are the City’s tax appraisals of approximately 

$1.1 million for tax year 2010/2011 and $1.3 million for tax year 

2011/2012. (R. 8, 377-379.) Even the spring 2009 appraisal, which 

was rendered right after the housing market crash and in the 

depths of the financial crisis, valued the property at $800,000, or 
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approximately 20 percent more than Mahler sold it for in spring 

2011.9 Mahler himself estimated that the property was worth $1.5 

million in the probate petition that he filed with the Surrogate’s 

Court in spring 2009. (R. 4, 523-524.) 

B. The Undisputed Facts More than Justified 
the Surcharge Imposed. 

Ordinary negligence alone, combined with harm to the 

estate, justifies a surcharge in the amount that the estate was 

damaged. See Lovell, 23 A.D.3d at 387; Matter of Estate of Hahn, 

93 A.D.2d 583, 586 (4th Dep’t 1983) (per curiam), aff’d, 62 N.Y.2d 

821 (1984). See also supra at 14. Mahler’s clear negligence here 

was so gross and undisputed that the Surrogate’s Court had no 

choice but to grant partial summary judgment surcharging him. 

9 Mahler points to sale prices of supposedly comparable 
properties to justify the price he charged Basile. Brief for 
Petitioner-Appellant Mahler at 13. But looking in the lower right 
hand corner of the documents shows that they were printed in 
2013 (R. 497-517), years after the relevant events, and hence lack 
any probative value as to Mahler’s negligence in 2009-2011. See 
Matter of Cohen, 13 Misc. 2d 694, 698 (Sur. Ct. Westchester 
County 1958), modified, 9 A.D.2d 916 (2d Dep’t 1959) (appraisal 
done after the fact cannot be used by executor to justify sale price 
of estate property). 
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Moreover, the case law establishes that where, as here, the 

fact of an unjustifiably low sales price is combined with the sale 

not being fully arm’s length, a surcharge is particularly 

appropriate. See Matter of Estate of Pati, 151 A.D.2d 1006, 1006-

07 (4th Dep’t 1989) (estate’s executors surcharged where he sold 

real estate for less than the appraised value to their nephew and 

his wife); Matter of Estate of Cristina, N.Y.L.J., Dec. 23, 2005, at 29 

(Sur. Ct. Queens County 2005) (estate’s executor surcharged where 

they sold real estate below fair market value and “delegated his 

responsibility and relied totally” upon a real estate broker “with 

whom he and his wife had a personal and business relationship”); 

Rothko, 84 Misc. 2d at 850 (estate’s executors surcharged where sold 

valuable Rothko paintings to a gallery affiliated with an executor for 

substantially less than the fair market value).10   

10 See also Hanley v. Alarie, 746 A.2d 125, 127 (R.I. 2000) 
(executrix breached fiduciary duty where she sold property for less 
than fair market value to the father of her realtor and “did 
nothing to verify” that the price the father paid “was the best price 
available”); Scheibe, 30 Wis. 2d at 118, 121 (executor breached 
fiduciary duty where failed to market real estate and sold it to his 
sister for less than fair market value); Chestnut, 4 Kan. App. 2d at 

 27 

                                      

(continued on next page) 



In comparison, this Court has found that an executor acted 

appropriately where estate property “was sold in an arm’s length 

transaction at the best available price, after diligent, reasonable, 

and prudent marketing efforts.” Matter of Estate of Wagner, 106 

A.D.2d 646, 647 (2d Dep’t 1984). 

C. Mahler’s Post-Hoc Justifications for the 
Sale Do Not Defeat Summary Judgment 
Because They Are Inadmissible and At 
Odds with the Record.  

On appeal Mahler has two primary justifications for the sale 

price and the way the sale was managed. First, he implies that 

Virga purchased from Basile at a premium to fair market value 

because she owed him a debt and repaid it with a higher-than-

market purchase price. And therefore Virga’s purchase price is not 

a measure of fair market value. Brief for Petitioner-Appellant 

696, 699 (executors’ breached fiduciary duties where they sold 
tracts of estate property below fair market value to former 
brother-in-law of one executor and to their neighbor); Lincoln 
Nat’l Bank & Trust Co. v. Shriners Hosps. for Crippled Children, 
588 N.E.2d 597, 600 (Ind. Ct. App. 3d Dist. 1992) (trustee 
breached fiduciary duty where it sold trust property for less than 
appraised value to a company owned by the trustee’s director). 
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Mahler (“Br.”) at 13, 22. Second, Mahler asserts that the house 

was in such poor condition that it was essentially unmarketable, 

which justified the low purchase price. Br. at 7-8, 12, 20. Neither 

justification is supported by competent evidence and neither 

makes sense, given undisputed facts in the record.11  

1. The vague and unsubstantiated 
hearsay explanation for the low 
sale price was properly discounted 
by Surrogate’s Court. 

At his deposition, Mahler was repeatedly asked how he could 

explain Basile’s ability to flip the house within three days for 

almost twice what Basile paid, and Mahler had no explanation. (R. 

169, 321, 382-383, 521.) But at one point Mahler said that Basile 

“mentioned that somebody owed him money, and that’s why he 

11 Mahler also asserts that an executor may only be 
surcharged for bad faith or recklessness, or when he personally 
profits from misconduct. Br. at 18-19. This is simply an incorrect 
statement of the law. See supra at 14 (discussing the appropriate 
legal standard). The primary case Mahler cites, Matter of 
Jastrzebski, 97 A.D.3d 819 (2d Dep’t 2012), is not on point as it 
concerned a will with a broad exculpatory clause that allowed non-
arm’s length transactions by the executor-trustee and provided 
that the transactions were committed to his “sole and 
nonreviewable discretion.” See id. at 819-21.  
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was able to work that deal out. I didn’t get into it any other way 

other than that.” (R. 323.) Note that Mahler did not identify the 

“somebody” who allegedly owed Basile money. Nor did he have 

any explanation (R. 324 ) for why “somebody” would wish to repay 

a debt by purchasing real estate from a creditor at a greatly 

inflated value, or why a creditor would wish to convert a non-

taxable debt repayment into a (presumably taxable) capital gain. 

The story is so vague and makes so little sense that the most 

reasonable conclusion is that it is a sham.  

In any event, the Surrogate’s Court properly refused to 

credit the story (R. 8) because it was vague, speculative, 

unsubstantiated hearsay and Mahler offered no reason to believe 

that any substantiating facts could be presented in admissible 

form at trial.12 See Wilbur v. Wilbur, 266 A.D.2d 535, 536 (2d 

Dep’t 1999) (unsubstantiated hearsay cannot defeat motion for 

12 Of course the fact that that Mahler’s then-attorney 
repeated this unsubstantiated hearsay in an affirmation (R. 412) 
does not help Mahler, because an attorney’s affidavit not based on 
personal knowledge is insufficient to defeat a motion for summary 
judgment. See supra at 18 (citing case law). 
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summary judgment); Krich v. Wall Indus., Inc., 118 A.D.2d 627, 

627-28 (2d Dep’t 1986) (“An unsubstantiated possibility 

[constituting] mere speculation [is] insufficient to defeat a motion 

for summary judgment.”) (quotation marks omitted).  

2. The claim that the house’s physical 
condition prevented marketing it or 
justifies the very low sale price is not 
supported by competent record evidence.  

Mahler suggests that the allegedly very poor and unsafe 

physical condition of the house justifies his failure to broadly 

market it and the low sale price he received for it on behalf of the 

estate. Br. at 7-8, 12, 20. But undisputed facts in the record tell a 

very different story. Ms. Billmyer lived in the home for decades, 

apparently without incident. Mahler conceded that during his 

relationship with her in the time before her death, he visited her in 

the house (R. 279) and knew of no dangers or injuries caused by the 

physical condition of the house and admitted that the condition of 

the house gave him no concerns for her safety (R. 386-387).  

The appraiser in spring 2009 found that the foundation 

walls, floors, interior walls, trim, windows, and roof were all in 
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“average” condition. (R. 432.) The exterior walls also were found to 

be in “good” condition (R. 432) and the appraiser concluded that 

“the subject property is in average condition as compared to 

similar properties in the area” (R. 432).  

Mahler admitted that, in addition to the appraiser, many 

other people visited the home after Ms. Billmyer’s death,13 and 

there is no evidence of any of them having safety issues with the 

house. Even more significantly, Mahler gave one potential buyer—

Basile—who happened to be his friend, a key to the house and 

allowed him unlimited, unsupervised access during the period 

before the sale to Basile closed. (R. 301, 311, 390.) Mahler testified 

that he gave Basile this access to the home without any discussion 

13 Mahler visited the house with the appraiser (R. 258) and 
with a contractor (R. 364). A pest control specialist (R. 448), an 
architect (R. 456-457), an engineer (R. 455), plumbers (R. 460) and 
another contractor (R. 451) were also inside the house. Mahler 
also accompanied either an architect or engineer on their visits. 
(R. 361-362.) Mahler was present when Ms. Billmyer’s niece and 
nephew visited the house to remove some antiques given to them 
in the will. (R. 387.) And a realtor walked through the house 
before the closing in 2011. (R. 391.) 
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or concern about his safety, and with no bond from Basile in case 

he damaged the property.14 (R. 388-389.)  

The record overwhelmingly demonstrates that purported 

safety concerns preventing the house from being marketed are a 

sham or, at the least, substantially overstated, and that the attempt 

to justify the low sale price by pointing to the house’s physical 

condition are unsubstantiated and not supported by the record.  

Perhaps most importantly, there is no explanation for why the 

arm’s length purchaser Virga would agree to pay $1,300,000 for the 

house, while Mahler was able to sell the same house, at the same 

time, in the same physical condition, for only $670,000. (R. 209.) 

 

14 Mahler’s double-hearsay claim that he was informed by 
his broker, Azzato, who allegedly relied on reports by the 
engineer, architect and contractor, that the building was unsafe to 
show to potential buyers and so was unmarketable (R. 360-361) is 
not supported sufficiently to survive summary judgment. Azzato’s 
purported letter to Mahler is unsworn and not even dated. (R. 
458.). Mahler, Azzato, and the professionals they supposedly 
relied upon have all declined to submit affidavits made on penalty 
of perjury attesting to the genuineness of documents submitted by 
Mahler or any other facts about this matter. 
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POINT II 

THE SIX PERCENT INTEREST IMPOSED 
ON THE SURCHARGE WAS NOT AN 
ABUSE OF THE COURT’S DISCRETION 

“Where a surcharge is imposed for a breach of fiduciary duty, 

it is a matter within the discretion of the trial court whether to 

award interest upon the surcharge, and at what rate.” Matter of 

Estate of Marsh, 106 A.D.3d 1009, 1011 (2d Dep’t 2013) (citing 

C.P.L.R. 5001 and Matter of Estate of Janes, 90 N.Y.2d 41, 55 

(1997)). 

The greater the wrongdoing by the surcharged executor, the 

higher the rate of appropriate interest. See Marsh, 106 A.D.3d at 

1011. In particular, willful or bad faith misconduct by an executor 

will justify “the highest rate of interest.” Id. at 1011-12 (implying 

that nine percent would have been appropriate in such 

circumstances).  

The record here amply demonstrates willful and bad faith 

misconduct, and so the very highest interest rate would not have 

been an abuse of discretion. Even if one believes that only gross 
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negligence by Mahler has been demonstrated on this record, a 

lower rate of six percent is eminently reasonable.  

 

CONCLUSION 

For the foregoing reasons, the decision and order of the 

Surrogate’s Court should be affirmed. 
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