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PRELIMINARY STATEMENT 

In this proceeding under C.P.L.R. article 78, petitioner 

Wilberto Gonzalez challenged the validity of his criminal sentence 

for a second felony drug conviction. Supreme Court, Kings County 

(Solomon, J.) granted the petition and directed that the 

Department of Corrections and Community Supervision (DOCCS) 

apply a different sentence to Gonzalez than is authorized by the 

most recent commitment order issued by the sentencing judge. 

Supreme Court’s ruling is both jurisdictionally and substantively 

defective, for reasons that this Court squarely addressed in a 

recent and very similar case, Matter of Flournoy v. Supreme Court 

Clerk, 122 A.D.3d 734 (2d Dep’t 2014), lv. denied, 24 N.Y.3d 917 

(2015). This Court should reverse.  

When Gonzalez pleaded guilty to the class B felony of 

criminal possession of a controlled substance (cocaine) in the third 

degree, he had previously been convicted of another felony. As a 

result, he was statutorily ineligible for a sentence that is only 

available to certain first felony offenders, and that would permit 

those eligible defendants to participate in an intensive drug 



treatment program followed by parole supervision (a so-called 

Willard sentence, because the treatment occurs at the Willard 

Drug Treatment Campus) in lieu of imprisonment. 

At sentencing, the criminal court judge declined to resolve 

whether Gonzales was eligible for a Willard sentence and made 

clear that he would recommend a Willard sentence—but only if 

DOCCS determined that Gonzalez was eligible for the program 

(which he was not). The sentencing court’s commitment order 

reflects this nonbinding recommendation in written remarks. But 

in conflict with the sentencing court’s stated intent, the 

commitment order also contains a checked box that appears to 

direct DOCCS to apply a Willard sentence, notwithstanding 

Gonzalez’s ineligibility. 

When DOCCS notified the sentencing court of this 

ambiguity, the court sua sponte issued a superseding commitment 

order that left unchecked the box for a Willard sentence and thus 

made clear that the sentencing court was only making a 

nonbinding recommendation of a Willard sentence. There is no 
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dispute that, under this most recent commitment order, Gonzalez 

is required to serve his criminal sentence in prison. 

Gonzalez then filed this article 78 petition in Supreme 

Court, Kings County. The article 78 court granted the petition, 

effectively modifying the sentence imposed by the sentencing court 

by ordering DOCCS to ignore the superseding commitment order 

and execute the sentence as one of parole supervision (Willard) 

instead. For two reasons, the court erred in ordering this relief. 

First, Supreme Court lacked jurisdiction to address Gonzalez’s 

objection to his criminal sentence in this article 78 proceeding. As 

the Court made clear in Flournoy, a challenge to a criminal 

sentence may not be brought under article 78; instead, the 

defendant must move to set aside the sentence pursuant to 

Criminal Procedure Law (“C.P.L.”) § 440.20.  

Second, in any event, Gonzalez has identified no defect in 

the superseding commitment order that would justify its 

invalidation or modification. As Flournoy held, the sentencing 

judge has authority to amend an ambiguous commitment order to 

better reflect the pronounced sentence; and DOCCS properly 
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exercises its duty to carry out the sentence pronounced by the 

criminal court when it reaches out to that court to clarify its 

intent. This Court should accordingly reverse the order below. 

 

QUESTIONS PRESENTED 

1. In an article 78 proceeding, does Supreme Court have 

jurisdiction to modify a convicted defendant’s criminal sentence by 

directing that an amended commitment order issued by the 

sentencing court be disregarded? 

2. May Supreme Court order the Department of Corrections 

and Community Supervision (DOCCS) to disregard a superseding 

commitment order when (a) the sentencing court sua sponte 

issued that amended order to better reflect the pronounced 

sentence; and (b) DOCCS had reached out to the sentencing court 

to clarify an ambiguity in the original  commitment order? 

Supreme Court (Solomon, J.) effectively answered yes to 

both questions. 
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STATEMENT OF THE CASE 

A. Statutory Background 

For certain first-time felony offenders, C.P.L. § 410.91 

authorizes criminal courts to impose a “sentence of parole 

supervision” in lieu of a prison term. A sentence of parole 

supervision under C.P.L. § 410.91 is commonly referred to as a 

“Willard sentence” because it involves the defendant’s initial 

transfer to the Willard Drug Treatment Campus for an intensive 

ninety-day drug treatment program. See C.P.L. § 410.91(1). (See also 

Appendix (“A”) 43 & n.1.) Such a sentence is highly desirable for the 

prisoner because if the Willard program is successfully completed, 

the defendant is immediately released on parole supervision. 

The Legislature carefully and explicitly restricted eligibility for 

a Willard sentence. As relevant here, a first felony offender convicted 

of a class B drug felony may receive a Willard sentence, but a second 

felony drug offender convicted of such an offense may not.1 (A. 43-44.)  

1 C.P.L. § 410.91(5) only authorizes a Willard sentence for a 
class B controlled substance felony, defined in Penal Law § 220.16, 
if the sentence is imposed under Penal Law § 70.70(2), which 
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B. Gonzalez’s Criminal Conviction and 
Sentencing 

On May 2, 2014, in the Criminal Term of Supreme Court, 

Kings County (Gary, J.), Wilberto Gonzalez was sentenced as a 

second felony drug offender  to a five-year determinate term and a 

three-year period of post-release supervision for criminal 

possession of a controlled substance (cocaine) in the third degree, 

a class B felony, in violation of Penal Law § 220.16-1. (A. 16, 36.) 

Because Gonzalez was indisputably a second-time felony offender 

convicted of a class B drug felony (A. 16), he was legally ineligible 

for a Willard sentence and, by law, should have served his five-

year term of imprisonment in a regular state correctional facility. 

The sentencing court did not purport to determine whether 

Gonzalez was statutorily eligible for Willard. Rather, as the 

transcript of the sentencing hearing shows (A. 34-36), the judge 

only recommended a Willard sentence if Gonzalez was statutorily 

eligible for that program (which he was not). The sentencing 

applies to first-time felony drug offenders. Second-time felony 
drug offenders are sentenced under Penal Law § 70.70(3) and (4), 
and hence are not eligible for a Willard sentence.  
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judge’s written remarks on the sentence and commitment order 

reflect this nonbinding recommendation: “THE COURT 

RECOMMENDS: WILLARD, CASAT, OR ANY OTHER 

SUBSTANCE ABUSE PROGRAM THE DEFENDANT 

QUALFIES FOR.” (A. 16.)  

In apparent conflict with this recommendation, the 

sentencing judge also checked the box next to the preprinted 

statement “Execute as a sentence of PAROLE SUPERVISION 

[CPL § 410.91.].” (A. 16.) Ordinarily this notation would indicate 

that the sentencing judge intended to mandate that the defendant 

serve a Willard sentence in lieu of imprisonment. But the 

sentencing transcript reveals that the judge had no such intent 

here. Rather, the judge appears to have been misled by Gonzalez’s 

attorney (A. 33-36)—the same attorney who still represents him 

today—into thinking that DOCCS would not be bound to apply a 

Willard sentence to an ineligible defendant if the court checked 

the box. Gonzalez’s attorney misinformed the judge that a checked 

box would merely give the defendant an opportunity to apply for 
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the Willard program and to be admitted if he was legally eligible 

(which he was not): 

“MR. LAZZARO: The only thing I’m going to ask the Court to 
consider, when he took the plea, the Court said if he had a drug 
issue that the Court would consider ordering Willard.  

 
THE COURT: I said if he qualified for it. If he seemed to 

qualify for a drug program, I would recommend the Willard 
program or any other drug program that he qualified for, yes, 
that’s correct. 

 
MR LAZZARO: So I’m going to ask the Court, Judge, that 

you order it. Whether Corrections does it or not, you can order 
Willard. Whether they abide by it is another issue. It’s just 
checked off on the box, the Corrections box. Then he’s got to apply 
for it and get it. . . .  

 
THE COURT: . . . . I will recommend it. As you say, they will 

decide . . . .  
 
MR LAZZARO: That’s fine. The only thing I ask, because I 

had expressed before, there is a box in the commit order for the 
Willard program to be checked off. As long as you do that, that’s 
fine, whether they follow it or not. . . . 

 
THE COURT: . . . . I will endorse the paperwork for any 

treatment program that he qualifies for, including the one that 
counsel has noted on the commitment order.” (A. 33-34, 36.) 

   

In response to counsel’s statements, the sentencing court 

directed the clerk to check the parole supervision box (A. 36), 
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while making clear in both oral comments and the written 

instructions on the commitment order that the judge viewed it as 

only a nonbinding recommendation that Gonzalez go to Willard if 

he was legally eligible for that program (A. 16). 

C. DOCCS Responds to the Ambiguous or 
Illegal Sentence and Commitment Order 

The initial commitment order that DOCCS received from the 

sentencing court was thus ambiguous in two important respects. 

(A. 16.) First, although a checked box on the commitment order 

seemed to order a Willard sentence, the Remarks clearly indicated 

(A. 16)—and the judge’s oral comments at sentencing confirmed 

(A. 34-36)—that the sentencing court viewed Willard as a mere 

recommendation, to be implemented only if Gonzalez was eligible 

for the program. Second, the checked box’s direction for DOCCS to 

apply a Willard sentence was plainly illegal, since by statute 

Gonzalez was indisputably ineligible for a Willard sentence due to 

his prior felony conviction. 

Gonzalez was initially sent to Willard, but upon review of his 

sentence by the DOCCS Office of Sentencing Review (OSR), he 
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was transferred out of Willard into a DOCCS correctional facility 

on June 27, 2014. (A. 44.) The OSR determined that the ambiguities 

in the commitment order could be resolved by applying a 

longstanding principle of interpretation under which a provision 

added to a document by hand trumps language on a preprinted 

form. (A. 44.) This approach treated the language recommending 

Willard as taking precedence over the checked box directing it, and 

had the effect of harmonizing Gonzalez’s sentence with the 

governing statutes and the stated intention of the sentencing judge.   

D. Superseding Sentence and Commitment 
Order 

After Gonzalez was transferred out of Willard, the OSR was 

contacted by Gonzalez’s attorney, who argued that DOCCS was 

required by the checked box on the commitment order to allow 

Gonzalez to attend Willard even though he was not legally eligible 

for it. (A. 44.) In response, DOCCS contacted the court attorney for 

the sentencing judge to obtain clarification of the sentencing 

judge’s intended sentence. (A. 44.) The sentencing court indicated 

that its initial commitment order should be read as only 
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recommending Willard if Gonzalez was eligible. (A. 44.) Petitioner 

was not involved in this exchange. 

On July 2, 2014, the sentencing court sua sponte issued an 

amended commitment order. (A. 46.) The new order did not check 

the box directing that Gonzalez’s sentence be executed as a 

Willard sentence, but left in place the remarks stating that 

Willard was recommended if Gonzalez was found eligible. (A. 46.) 

There is thus no ambiguity in this current, superseding 

commitment order.   

E. Procedural History 

In August 2014, Gonzalez initiated an article 78 proceeding 

in Supreme Court, Kings County. (A. 6-7.) Because Gonzalez was 

not yet aware that an amended commitment order had just been 

issued, the article 78 petition argued only that DOCCS was 

required to return Gonzalez to Willard because the parole 

supervision box had been checked on the original commitment 

order. (A. 10-13.) 

To support the argument that DOCCS had erred by 

removing Gonzalez from Willard, the petition attached two letters 
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from DOCCS concerning previous clients of the lawyer who was 

representing Gonzalez. The letters, dating from 2012 and 2013, 

expressed DOCCS’s view that, if a commitment order 

unambiguously directed a Willard sentence (by checking the 

relevant box for a sentence of parole supervision), DOCCS was 

bound by that direction even if the convicted defendant was 

statutorily ineligible for Willard. (A 17-20.) Counsel argued that the 

same rule should be applied to his current client, Gonzalez. (A. 11.)  

In response, DOCCS argued that the original commitment 

order had been ambiguous, and that it had properly resolved that 

ambiguity by treating a Willard sentence as a mere 

recommendation. DOCCS further argued that the superseding 

commitment order conclusively resolved any question about 

Gonzalez’s sentence. (A. 25-28, 42-45.)  

On October 2, 2014, argument on the article 78 petition was 

held in Supreme Court before Justice Solomon. (A. 47-57.) The 

court did not allow DOCCS to discuss the substantive legal defects 

in the petition, but instead criticized what the court called an “ex-

parte communication”—the contact between the OSR and the 

 12 



court attorney for the sentencing court. (A. 54-57.) Counsel for 

Gonzalez was directed to draw up a short-form order (A. 57), 

which the court duly signed (A. 3). The order directed that 

Gonzalez “be immediately placed back into the Willard Program 

(and given credit for the time he already spent at Willard) and 

directs that the Sentence to be [sic] executed as a Sentence of 

Parole Supervision (CPL 410.91).” (A. 3.) 

 

ARGUMENT 

POINT I 

SUPREME COURT LACKED JURISDICTION 
TO MODIFY A SENTENCE IN THIS 
ARTICLE 78 PROCEEDING 

DOCCS is “conclusively bound” by “the plain terms of the 

last commitment order received” from the sentencing court. Matter 

of Murray v. Goord, 1 N.Y.3d 29, 32 (2003); see also Matter of 

Garner v. N.Y. State Dep’t of Corr. Servs., 10 N.Y.3d 358, 362 

(2008) (“DOCS must generally comply with the plain terms of the 

last commitment order received.”) (quotation marks omitted). 

There is no dispute here that, under Gonzalez’s most recent 

commitment order, he is not entitled to a Willard sentence: the 
 13 



amended commitment order merely recommended Willard if 

Gonzalez were eligible for it, which he is not. Accordingly, the plain 

terms of the most recent commitment order mandate that Gonzalez 

serve a term of imprisonment for his second felony conviction.2  

Supreme Court’s order in this article 78 proceeding 

essentially directs that DOCCS ignore the criminal court’s most 

recent commitment order and resentences Gonzalez based on the 

court’s belief that that commitment order was invalid—a position 

that Gonzalez’s attorney urged the court to adopt at the article 78 

hearing. (A. 51-56.) But, as this Court recently reaffirmed, “a 

challenge to the legality of the sentence itself” is not the 

appropriate subject of an article 78 proceeding. Flournoy, 122 

A.D.3d at 736; see also Matter of Gray v. Goord, 37 A.D.3d 904, 

905 (3d Dep’t 2007) (challenge to sentencing court’s finding that 

petitioner was a persistent violent felony offender “is not possible 

in the context of a CPLR article 78 proceeding”); Matter of Larew 

2 Gonzalez was sentenced to a five-year determinate term of 
imprisonment followed by three years of post-release supervision. 
(A. 16, 36, 46.)  
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v. Fischer, 79 A.D.3d 1558, 1559 (3d Dep’t 2010) (argument that 

“the amended commitment order is invalid because it was not 

signed by the judge or issued in his presence . . . is not cognizable 

in a CPLR article 78 proceeding”). Such a “challenge must be 

brought, if at all, in a motion to set aside the sentence pursuant to 

CPL 440.20.” Flournoy, 122 A.D.3d at 736; see also Matter of 

Tunstall v. Ward, 253 A.D.2d 910, 910 (3d Dep’t 1998) (same). 

Petitioner cannot argue here that Supreme Court implicitly 

and sua sponte converted this article 78 petition into a C.P.L.  

§ 440.20 motion. A C.P.L. § 440.20 motion may only be brought in 

“the court in which the judgment was entered”—here, the criminal 

court that issued Gonzalez’s original and amended commitment 

orders. C.P.L. § 440.20(1). Moreover, in any proceeding to 

challenge a criminal sentence, the district attorney is a necessary 

party. See id. (form of proceeding is a “motion” in court where 

matter had already been pending, and thus where district 

attorney would be a party); People v. Botazzi, 68 Misc. 2d 106, 108 

(N.Y. City Crim. Ct. 1971) (“[T]he People of the State of New York 
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is the necessary party to a criminal action and the District 

Attorney is the People’s advocate.”).  

Failure to join a necessary party requires dismissal. See 

Matter of Drake v. Fahey, 107 A.D.3d 1634, 1634-35 (4th Dep’t 

2013) (action styled as an article 78 petition seeking to block 

resentencing of criminal defendant dismissed for failure to join the 

district attorney’s office); cf. C.P.L.R. 1001(a) (a party who “might 

be inequitably affected by a judgment in the action” is a necessary 

party and must be joined). Thus, even if petitioner now argues 

that his motion should have been treated as a converted C.P.L.  

§ 440.20 motion, this proceeding should still have been dismissed.  
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POINT II 

THERE IS NO LEGAL DEFECT IN THE 
AMENDED COMMITMENT ORDER 

Even if the article 78 court had jurisdiction to modify or 

reject the sentence imposed by the criminal court’s most recent 

commitment order—which it did not—there was no legal defect in 

the commitment order for the court to correct.   

A. A Sentencing Court May Amend a 
Commitment Order to Better Reflect 
the Pronounced Sentence.  

As this Court recently held, it is entirely appropriate for the 

sentencing court to sua sponte “issue[] [an] amended sentence and 

commitment order to more clearly reflect the sentence pronounced 

by the court” if the original commitment order is ambiguous or 

otherwise unclear. Flournoy, 122 A.D.3d at 736. That is precisely 

what happened here.  

A review of the sentencing minutes shows beyond any doubt 

that the sentencing court did not intend to mandate an illegal 

Willard sentence, but was instead merely recommending a Willard 

sentence to the extent Gonzalez was legally eligible for it (which 

he was not). See supra at 8. When the sentencing court learned 
 17 



that its original commitment order was arguably ambiguous as to 

whether the court was mandating or only recommending a Willard 

placement (A. 44), the court sua sponte issued an amended 

commitment order to more clearly align the commitment order 

with its oral pronouncement of the sentence (A. 46). Flournoy 

confirmed that such an amendment is an entirely appropriate 

exercise of the criminal court’s powers.  

Petitioner cannot claim any surprise or unfairness at this 

result. Although petitioner’s counsel argued below that DOCCS 

was bound by the checked box directing a Willard sentence on the 

original commitment order, he told a very different story to the 

sentencing judge. As shown by the sentencing minutes, 

petitioner’s counsel expressly represented to the court that 

checking the commitment order’s box for a Willard sentence 

(which is labeled as a “sentence of parole supervision” on the order 

itself) would be treated as only a nonbinding recommendation to 

DOCCS—one that DOCCS did not have to follow if, as is the case, 

the defendant turned out to be statutorily ineligible for Willard 

placement. (A. 33-36.)  

 18 



Petitioner’s counsel must have known that this was not true. 

In two prior cases, he had represented criminal defendants who 

were statutorily ineligible for a Willard sentence but whose 

commitment orders nonetheless contained checked boxes ordering 

DOCCS to execute a Willard sentence. (A. 17-20.) In both of those 

situations, petitioner’s counsel was informed by DOCCS that the 

agency considered itself bound to send the defendant to Willard even 

though such a sentence was illegal. Despite being so informed, 

petitioner’s counsel told the sentencing court here that DOCCS 

would not be bound to execute a Willard sentence if the court 

checked the box, but rather that a checked box would only give the 

defendant an opportunity to apply for the program and be admitted 

if he was found by DOCCS to be legally qualified. (A. 33-36.) After 

the court checked the box in reliance on counsel’s representations, 

counsel then turned around and argued in this proceeding that the 

checked box was binding on DOCCS even though Gonzalez was 

statutorily ineligible for a Willard sentence. (A. 10-13.) 

Petitioner should not be allowed to benefit from this 

gamesmanship. See generally Matter of Orfali, 123 A.D.2d 275, 
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276 (1st Dep’t 1986) (denying article 78 petition where “[a]ny 

alleged mistakes” in official records that the petition sought to 

correct “were caused by the fact that [the petitioner] knowingly 

submitted false documentation”).3 It would be deeply unfair to 

prevent the sentencing court from correcting its original 

commitment order under the circumstances here, when the record 

very strongly suggests that the sentencing judge was induced by 

misstatements of Gonzalez (through his counsel) into issuing an 

original commitment order that did not reflect the judge’s 

pronounced sentence. 

 

3 See generally 24 Carmody-Wait 2d § 145:123 (“Equitable 
principles largely control the issuance under Article 78 of relief in 
the nature of mandamus . . . . Thus, the court may deny the 
remedy of mandamus when the petitioner has been guilty of 
inequitable conduct.”); 6 N.Y. Jur. 2d Article 78 and Related 
Proceedings § 94 (same). 
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B. DOCCS Appropriately Contacted the 
Sentencing Court to Determine that 
Court’s Intended Sentence. 

When DOCCS discovered that the initial commitment order 

here was ambiguous due to the sentencing judge’s written 

remarks and Gonzalez’s undisputed ineligibility for a Willard 

sentence, it resolved that ambiguity by applying a common-sense 

rule of interpretation under which a provision manually added to 

a legal document trumps language on a preprinted form (A. 44 

(citing Dazzo v. Kilcullen, 56 A.D.3d 415, 416 (2d Dep’t 2008)). 

DOCCS also reached out to the sentencing court to ensure that its 

resolution of the ambiguity comported with that court’s intent. 

Supreme Court criticized DOCCS for engaging in improper ex 

parte contact with the sentencing court. But for several reasons 

that criticism is inadequate to invalidate the sentencing court’s 

amended commitment order. 

First, there is no legal authority for the proposition that an 

otherwise valid commitment order, which comports fully with the 

governing law and the orally pronounced sentence, may be 

invalidated due to allegedly erroneous or improper conduct by 
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prison officials. Put simply, any error by DOCCS here simply does 

not affect the sentencing court’s authority to issue a superseding 

commitment order that better reflects its pronounced sentence.  

Second, in any event, DOCCS’s communication with the 

sentencing court was not improper. This Court recently rejected a 

very similar argument. In Flournoy, the petitioner complained 

that DOCCS, without involving the criminal defendant or his 

counsel, had asked the clerk of the sentencing court to reissue a 

sentence and commitment order that DOCCS had initially 

misinterpreted. See Brief for Appellant Michael Flournoy at 16, 

Matter of Flournoy v. Supreme Court Clerk (2d Dep’t Docket No. 

2013-00708) (challenging the fact that “[i]n the Appellant’s case, 

his sentence was amended by the clerk of the court based upon ex 

parte submissions by DOCS . . . with no notice to the Appellant or 

defense counsel”); see also Brief for Respondents at 10-11, Matter of 

Flournoy v. Supreme Court Clerk (2d Dep’t Docket No. 2013-00708) 

(describing the reason DOCCS contacted the clerk of the sentencing 

court). This Court dismissed Flournoy’s challenge and upheld the 

validity of the amended commitment order, holding that DOCCS 
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had properly performed its “continuing nondiscretionary, ministerial 

duty to correct its error to ensure that the terms are accurately 

calculated.” Flournoy, 122 A.D.3d at 736. This Court thus 

necessarily rejected petitioner’s argument—identical to the one 

made here—that DOCCS acted improperly by asking the sentencing 

court to clarify an ambiguous commitment order.  

Supreme Court's characterization of this exchange as an 

improper ex parte communication is misplaced. An ex parte 

communication is one that occurs during a pending or impending 

proceeding between a judge and one party (or lawyer) without the 

involvement of other party (or lawyer). See Rules Governing 

Judicial Conduct, 22 N.Y.C.R.R. 100.3(B)(6); Black’s Law 

Dictionary (9th ed. 2009) (“ex parte communication”). But DOCCS 

is not a party to a criminal prosecution; the parties are the 

defendant and the People, represented by a district attorney’s 

office. Rather, in carrying out a commitment order, DOCCS serves 

in essence as an arm of the judiciary, tasked with performing the 

“nondiscretionary, ministerial” function of interpreting and 

carrying out the directions of the sentencing court as embodied in 
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the sentence and commitment order. See Flournoy, 122 A.D.3d at 

736; see generally Donald v. State, 17 N.Y.3d 389, 394 (2011) 

(discussing how “DOCS was merely carrying out the mandate of the 

sentencing court, as recorded by the court clerk in a commitment 

sheet” when it determined that a convicted defendant was subject to 

a term of post-release supervision). Confirming the sentencing 

court’s original intent was an appropriate exercise of that function. 

Far from being improper, as petitioner and the court below 

characterized it, DOCCS’s ability to occasionally and informally 

clarify ambiguities about a sentencing court’s intended sentence 

often benefits defendants. For instance, a nunc pro tunc direction 

for DOCCS to commence a sentence retroactively can make the 

defendant immediately eligible for release. If an ambiguity in the 

clerk’s commitment order requires resolution before DOCCS can 

implement that sentence, it is far preferable for the defendant 

that it be resolved quickly by a telephone call rather than days, 

weeks or even months later by formal application or motion. 
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CONCLUSION 

For the foregoing reasons, the order below should be 

reversed.  

Dated: New York, NY 
 May 27, 2015 
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