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PRELIMINARY STATEMENT 

Petitioners Realty Guild LLC and Wendy Hilburg own a 

commercial property and parking lot on the West Boston Post 

Road in Mamaroneck, New York, a well-traveled state highway 

that runs alongside multiple businesses and governmental 

buildings. Petitioners successfully lobbied the Village of 

Mamaroneck and the State’s Department of Transportation (DOT) 

to eliminate public parking rights on a 300 foot stretch of the Post 

Road, and then installed “no parking” signs pursuant to a DOT 

work order.  

After DOT reassessed the situation and decided to reinstate 

parking in the zone except for in the driveway of petitioners’ 

parking lot, Village employees removed the “no parking” signs. 

More than four months later, petitioners brought this suit against 

DOT, the Village, and various DOT and Village employees under 

article 78 of the Civil Practice Law and Rules and 42 U.S.C. 

§ 1983.1 The petition seeks annulment of DOT’s administrative 

1 This brief is submitted on behalf of DOT and its employees. 
The Village and its employees are separately represented. 

                                      



decision, replacement of the “no parking” signs, and damages for 

allegedly unconstitutional deprivations of property. 

Supreme Court, Westchester County (Zuckerman, J.) 

dismissed petitioners’ suit. Its judgment should be affirmed.  

As Supreme Court correctly concluded, the article 78 claims 

are untimely because the removal of the “no parking” signs put 

petitioners on notice that parking was no longer banned along 

that stretch of the state highway. The dismissal of the article 78 

claims may also be upheld on the grounds that petitioners have 

failed to show any legal basis for the predicate of their claim: a 

purported legal right to control how DOT manages parking on a 

portion of state highway.  

Petitioners’ § 1983 claims against DOT and its employees 

are barred at the threshold by sovereign immunity, qualified 

immunity and the fact that § 1983 does not provide a cause of 

action against the State. Those claims also fail on the merits 

because petitioners do not actually possess the property right they 

are purporting to vindicate: a constitutionally protected interest in 

there being no parking on a stretch of public highway.     
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QUESTIONS PRESENTED 

1. Are Petitioners’ article 78 claims untimely or in the 

alternative predicated on an asserted property right that 

petitioners do not actually possess? 

2. Are petitioners’ § 1983 claims foreclosed by sovereign 

immunity, qualified immunity, and the fact that § 1983 does not 

provide a cause of action?  

3. Do petitioners’ § 1983 claims also fail on the merits 

because petitioners do not actually possess the property right they 

are purporting to vindicate? 

Supreme Court held that petitioners’ article 78 and § 1983 

claims were time barred and did not rule on any alternate grounds 

for affirmance.   

STATEMENT OF THE CASE 

A. Statutes and Regulations 

State law commits the authority to determine where parking 

will be allowed or restricted on state highways to the 

Commissioner of DOT. Highway Law § 10(40). The Commissioner 

is also responsible for ordering “the installation, operation, 

maintenance and removal of . . . traffic-control devices,” such as 
 3 



“no parking” signs, on state highways.2 Vehicle & Traffic Law 

(VTL) § 1681(a). Thus, village governments—even if acting within 

village borders—must seek DOT’s approval in order to change any 

conditions regarding parking on state highways, including by 

placing or maintaining “no parking” signs. VTL §§ 1640(a)(6), 

1684.   

Before eliminating parking, the Commissioner must 

“determine[] that it is in the best interest of the state, considering 

safety, over-all economy of providing transportation services, and 

effect on the flow of vehicular traffic.” Highway Law § 10(40). No 

equivalent statutory or regulatory directives limit the 

Commissioner’s discretion to allow parking, however. State law 

authorizes DOT to order the installation or removal of any “traffic-

control devices” on state highways “as it may deem necessary.” 

VTL § 1681(a). 

2 “No parking” signs are one of the many forms of traffic 
control devices according to the federal uniform standard. See 
Federal Highway Administration, Manual on Uniform Traffic 
Control Devices (2009 ed.) 
http://mutcd.fhwa.dot.gov/pdfs/2009r1r2/pdf_index.htm. 
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 The Commissioner of DOT is required to approve and 

oversee through a permitting process any “works, structure, or 

obstruction” “within the state highway right of way,” which 

includes the sidewalk. Highway Law § 52; see also 17 N.Y.C.R.R. 

§§ 126.2, 126.6. And because of the need for adjustment to 

changing traffic conditions, every work permit is “revocable” by 

the Commissioner. 17 N.Y.C.R.R. § 126.1.  

B. Factual Background 

The following facts are drawn from the article 78 petition 

and documents attached to it or incorporated by reference.  

1. Petitioners successfully lobby 
DOT to ban parking on the state 
highway abutting their property  

Realty Guild LLC, managed by Wendy Hilburg, owns a 

commercial property and parking lot at 721 West Boston Post 

Road, Mamaroneck, New York. (R. 40.) The Post Road at that 

location is a state highway, number 5376, and is also denominated 

N.Y. Route 1 and U.S. Route 1. (R. 7, 28.)  
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Petitioners complained to the Village of Mamaroneck that 

cars were often parked in the driveway of their parking lot 

because the curb was deteriorating, making it hard to see the 

driveway boundaries. (R. 32.) Petitioners also complained to DOT 

that exit from the driveway was unsafe because cars parked in 

legal parking spaces next to the driveway obstructed the street 

view of exiting drivers. (R. 41, 78.) Petitioners sought permission 

from DOT and the Village to eliminate parking along the curb 

abutting their parking lot, replace the sidewalk and deteriorating 

curb, install “no parking” signs at the driveway and along the 

sidewalk, and repave the parking lot. (R. 41-43.)  

In December 2010, after extensive interactions with 

petitioners, DOT approved their request to eliminate public 

parking along a 300 foot stretch on the eastern side of the 

highway. (R. 41, 78.) At petitioners’ request, the Board of Traffic 

Commissioners of the Village then approved the installation of “no 

parking” signs on the sidewalk. (R. 42, 79.).  

In December 2012, DOT approved petitioners’ request for a 

permit authorizing them to rebuild the curb and sidewalk and 
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install “no parking” signs. (R. 80.) Petitioners then installed the 

“no parking” signs, undertook their proposed repairs to the curb, 

and repaved their parking lot. (R. 7, 43.)  The vast majority of the 

approximately $13,000 they expended for this work was 

associated with the curb repair and repaving, as opposed to 

installation of the “no parking” signs. (R. 43, 87.) 

2. The May 2013 reestablisment of 
parking and removal of signs   

On May 9, 2013, respondent N.A. Choubah of DOT approved 

a Notice of Order that reversed the decision to ban parking on the 

stretch of state highway in question. (R. 102.) Shortly thereafter, 

an employee of the Village whom petitioners identify as “Martin” 

went to their premises and spoke to their contractor about 

removing the “no parking” signs. (R. 44.) The contractor stated 

that the “no parking” signs had been installed pursuant to 

approvals from DOT and the Village and Martin responded that 

he could “do nothing about them then.” (R. 44.) 

On May 31, 2013, Village employees returned and removed 

three “no parking” signs, leaving those pertaining to petitioners’ 
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driveway. (R. 44.) Petitioners or their representatives asked 

Village employees why this occurred, and were told that the signs 

were removed by order of the Village manager. (R. 44.)  

In July 2013, petitioners filed requests with the Village and 

DOT under the Freedom of Information Law, seeking documents 

relating to this matter. (R. 44.) In August 2013, DOT produced 

documents including the May 9, 2013 Notice of Order. (R. 44-45.)   

3. Petitioners file this suit in November 2013  

On November 6, 2013, approximately five months after the 

Village removed petitioners’ “no parking” signs, petitioners filed 

this suit in Supreme Court, Westchester County. (R. 8, 49.) 

The petition asserts two causes of action. The first, filed 

under article 78, asserts that petitioners “acquired a vested 

property right” in there being no parking along the portion of state 

highway where they installed “no parking” signs and (R. 45), and 

that DOT infringed this supposed property right when it decided 

to restore parking and remove their signs without providing 

petitioners with an explanation for its actions or a pre- or post-

deprivation opportunity to be heard (R. 46). Petitioners state that 
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they seek an annulment of the DOT’s May 9, 2013 Notice of Order 

and a mandatory injunction requiring the Village to reinstall the 

“no parking” signs. (R. 48.) 

Petitioners’ second cause of action is framed as arising under 

42 U.S.C. § 1983. Petitioners assert that DOT and DOT employees 

Choubah and Kahmal Ahmed3—and the Village and several 

Village employees—are liable in damages for violating petitioners’ 

rights under the Fourteenth Amendment: specifically, depriving 

them of substantive and procedural due process and taking their 

property without just compensation. (R. 47-48.) The § 1983 cause 

of action also seeks an injunction ordering restoration of the “no 

parking” signs. (R. 48.)  

4. Supreme Court’s dismissal of petitioners’ suit 

 DOT and the Village moved to dismiss petitioners’ suit on 

grounds including untimeliness and failure to state a claim. 

(R. 19-27.)  

3 Ahmed is not alleged to have had any decisionmaking role 
with regard to the “no parking” zone or signs. (R. 42-45.) It is 
unclear why he was sued.  
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Supreme Court (Zuckerman, J.) held that all claims were 

untimely and dismissed them. The court reasoned that the article 

78 claims were untimely because the Village’s removal of the “no 

parking” signs put petitioners on notice of DOT’s decision to allow 

parking in the disputed zone no later than May 31, 2013—more 

than four-months before petitioners filed this suit. (R. 11.) The 

court concluded that petitioners’ § 1983 claims shared the same 

gravamen as their article 78 claims and that petitioners should 

not be able to “avoid the Article 78 Statute of Limitations” simply 

by adding duplicative § 1983 claims. (R. 12-13.)  

 

ARGUMENT 

POINT I 

THE ARTICLE 78 CHALLENGE 
TO DOT’S DECISION IS BOTH 
TIME BARRED AND MERITLESS 

Petitioners’ first cause of action is an article 78 claim that 

seeks annulment of DOT’s revocation order and restoration of the 

“no parking” signs. (R. 45-46, 48.) As Supreme Court correctly 

determined, that claim fails as a threshold matter because it was 

not filed within the applicable four-month statute of limitations 
 10 



period and hence is untimely. And even if the claim were timely, it 

would still fail on the merits because petitioners have no legal 

right to control how DOT manages parking on a state highway.  

A. Petitioners Had Notice of DOT’s Decision More 
Than Four Months before Commencing This Suit. 

The four-month statute of limitations for article 78 petitions 

begins running when an agency decision “has its impact upon the 

petitioner who is thereby aggrieved.” Matter of Edmead v. 

McGuire, 67 N.Y.2d 714, 716 (1986) (quotation marks omitted). 

That occurs when the agency has “reached a definitive position on 

the issue that inflicts actual, concrete injury” and “the injury 

inflicted may not be prevented or significantly ameliorated by 

further administrative action or by steps available to the 

complaining party.” Matter of Best Payphones, Inc. v. Dep’t of Info. 

Tech. of City of N.Y., 5 N.Y.3d 30, 34 (2005). “A strong public 

policy underlies” the four-month limitations period: “the operation 

of government agencies should not be unnecessarily clouded by 

potential litigation.” Id.  
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1. Actions reflecting an agency’s decision 
can be sufficient to start article 78’s 
limitations period. 

Actual notice of the agency’s decision is required only if a 

statute or regulation makes that a prerequisite to the agency’s 

order becoming final. See, e.g., Matter of Vill. of Westbury v. Dep’t 

of Transp. of State of N.Y., 75 N.Y.2d 62, 73-74 (1989). Otherwise, 

constructive notice will suffice.  

Thus, as this Court has observed, article 78’s limitations 

period begins when a petitioner “knows or should have known that 

he has been aggrieved by a determination.” Bigar v. Heller, 96 

A.D.2d 567, 568 (2d Dep’t 1983) (emphasis added, quotation 

marks omitted); Matter of Tufaro Transit Co. v. Bd. of Educ. of 

City of N.Y., 79 A.D.2d 376, 379-80 (2d Dep’t 1981) (same); 90-92 

Wadsworth Ave. Tenants Ass’n v. City of N.Y. Dep’t of Hous. Pres. 

& Dev., 227 A.D.2d 331, 331-32 (1st Dep’t 1997) (same); see also 

Matter of Town of Olive v. City of N.Y., 63 A.D.3d 1416, 1418 (3d 

Dep’t 2009) (publication of order on agency website gave required 

constructive notice).  
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As particularly relevant here, the notice starting article 78’s 

limitations period need not be in writing. See Matter of Peters v. 

Langford-New Oregon Volunteer Fire Co., 181 A.D.2d 1034, 1035 

(4th Dep’t 1992) (“oral refusal . . . of petitioner’s demands” gave 

notice). And it can come from actions rather than specific words. 

See Goodman v. Regan, 151 A.D.2d 958, 960 (3d Dep’t 1989) 

(deductions from government employee’s paycheck gave notice); 

see also Council of the City of N.Y. v. Giuliani, 5 A.D.3d 330, 331 

(1st Dep’t 2004) (failure to follow City Charter franchise 

procedures gave notice). 

2. The “no parking” signs were removed over 
four months before petitioners filed this suit. 

In this case, no statute or regulation required DOT to give 

actual notice to individual affected parties in order for its decision 

to become final. And that is unsurprising, considering that the 

decision at issue was an order allowing public parking along a 

state highway.  

Furthermore, as Supreme Court correctly determined (R. 

11), petitioners’ allegations concerning the removal of the “no 
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parking” signs demonstrates why that action provided them with 

legally adequate notice of the agency decision aggrieving them. 

Petitioners had been in regular contact with DOT to obtain a “no 

parking” zone and permission to install signs reflecting that. (R. 

41-42, 76-78.) They did not start work until they had received a 

DOT permit (R. 43), showing their knowledge that DOT approval 

was necessary for the project. And their interaction with the 

Village’s employees demonstrate their understanding that DOT 

would have to reverse its order before the “no parking” signs could 

be removed by the Village. (R. 44.)  

Because the “no parking” signs were removed on May 31, 

2013 (R. 44), and petitioners did not commence this action until 

approximately five months later on November 6, 2013 (R. 8, 49), 

their article 78 claims are plainly untimely. For the reasons 

discussed above (see supra at 12-13), petitioners are wrong as a 

matter of law in contending (Brief for Petitioners-Appellants 

(“Br.”) at 7, 13) that the applicable limitations period could not 

have started to run in May because they had not yet received 
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formal written notice of DOT’s decision to restore the parking zone 

near their property.   

B. The Article 78 Challenge Is Meritless Because 
Petitioners Have No Legal Right to Control 
Parking on a State Highway.  

Petitioners assert that their work and costs to install “no 

parking” signs gave them “a vested property right” in there being 

no parking on the stretch of public highway in question. (R. 45.) 

They further claim that this supposed property right was 

infringed when DOT decided to restore parking and the Village 

removed their signs because DOT did not provide them with an 

explanation for its action or a pre- or post-deprivation opportunity 

to be heard. (R. 46.)  

There is no merit to the premise of petitioners’ claim—that 

they had a “vested property right” in being able to block parking 

on a state highway. (R. 45.) By law, the right to determine where 

parking will be allowed on state highways is committed to the 

Commissioner of DOT, see Highway Law § 10(40); VTL § 1681(a), 

and to village governments when acting within village borders 

with DOT’s approval, see VTL §§ 1640(a)(6), 1684.  Before 
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eliminating parking, the Commissioner must “determine[] that it 

is in the best interest of the state, considering safety, over-all 

economy of providing transportation services, and effect on the 

flow of vehicular traffic.” Highway Law § 10(40) (emphasis added).  

But there are no equivalent statutory or regulatory 

directives limiting the Commissioner’s discretion to allow parking. 

Indeed, the VTL provides that DOT may order the installation or 

removal of any “traffic-control devices” on state highways—

including “no parking” signs—“as it may deem necessary” to carry 

out its statutory duties or otherwise to regulate traffic conditions 

on state highways. VTL § 1681(a) (emphasis added); see also VTL 

§ 1684 (DOT “may at any time rescind or modify” its approval of a 

local “ordinance, rule or regulation affecting . . . parking on state 

highways”) (emphasis added). 

 DOT approves and oversees through a permitting process any 

“works, structure or obstruction” “within the state highway right of 

way,” which includes the sidewalk. Highway Law § 52; see also 17 

N.Y.C.R.R. §§ 126.2, 126.6. And because of the need for adjustment 

to changing traffic and other conditions, every permit is 
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“revocable” by the Commissioner. 17 N.Y.C.R.R. § 126.1. Here, for 

example, the particular DOT work permit issued to petitioners 

states that “[t]he issuing authority reserves the right to suspend or 

revoke this permit at its discretion without a hearing or the 

necessity of showing cause, either before or during the operations 

authorized.” (R. 29.)  

In short, the law gives DOT broad discretion to adapt the 

parking conditions on public roadways to changing facts and 

circumstances, including changing policy goals of the State. There 

is thus no legal basis for petitioners’ claimed “vested property 

right” in having DOT’s parking regulations remain as petitioners 

prefer. (R. 47.)  

Petitioners’ cited cases concern the very different 

considerations presented when owners of private property seek  

government permits to build on that property. Br. at 19-20. In 

contrast with those cases, petitioners do not own the state 

highway on which they installed the “no parking” signs.  

Nothing about this analysis is altered by petitioners’ claim 

that they relied on DOT’s restriction of street parking when 
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deciding to repave their parking lot. (R. 46.) Petitioners’ pleadings 

make clear that DOT did not require the repaving work as a 

condition of the “no parking” zone; rather, petitioners voluntarily 

undertook it for their own benefit. (R. 42, 46.) If members of the 

public could acquire a “property interest” in parking rules by 

voluntarily relying on such rules—and could claim an 

accompanying entitlement to individualized notice and 

consultation whenever DOT was considering a rule change—the 

result would be chaos and the fatal undermining of the State’s 

policy interest in maintaining “adequate, safe and efficient 

transportation facilities and services at reasonable cost to the 

people,” Transportation Law § 10. 

Petitioners are thus not aided by their unsubstantiated 

assertions that the repaved parking lot and other improvements 

they undertook have been rendered valueless by DOT’s decision to 

permit curbside parking. Br. at 2. And those arguments are in any 

event dubious as a matter of law. Petitioners insist that without 

the 300 foot “no parking” zone—which extended at least 25 feet 

beyond the boundary edges of their property (R. 41, 78)—exit from 
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their driveway is so “unsafe” that the parking lot is “substantially 

unusable.” Br. at 2. (See also R. 41, 47, 86.) But the state law 

prescribing minimum no-parking buffer zones around certain 

driveways for safety purposes does not require any buffer at all for 

ordinary driveways. VTL § 1202(a)(2)(a). And driveways at fire 

stations—which must safely accommodate large vehicles moving 

at high speed—require only a minimum 20 foot buffer on each 

side. VTL § 1202(a)(2)(d).  

POINT II 

PETITIONERS’ § 1983 CLAIMS ALSO FAIL  

A. Petitioners’ § 1983 Claims Against the 
State Are Jurisdictionally Barred. 

Petitioners’ § 1983 claims against DOT and its employees 

acting in their official capacities cannot proceed. Section 1983 does 

not provide a cause of action against the State. Neither a State 

nor its officials acting in their official capacities are “persons” 

under § 1983 and hence cannot be sued under that statute. See 

Haywood v. Drown, 556 U.S. 729, 734 n.4 (2009); Will v. Michigan 

Dep’t of State Police, 491 U.S. 58, 71 (1989); Matter of Gable 

Transp., Inc. v. State, 29 A.D.3d 1125, 1128 (3d Dep’t 2006).  
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Petitioners’ § 1983 damages claims against the State also 

fail for the additional, independent reason of sovereign immunity. 

Congress did not abrogate state sovereign immunity in enacting  

§ 1983. Quern v. Jordan, 440 U.S. 332, 345 (1979). Hence damages 

may only be sought against the State and its employees sued in 

their official capacities to the extent that the State has expressly 

waived sovereign immunity. Maloney v. State, 3 N.Y.2d 356, 360-

61 (1957). The State has waived its sovereign immunity to suit 

under certain circumstances not presented here, but requires 

those suits be brought in the Court of Claims. See Morell v. 

Balasubramanian, 70 N.Y.2d 297, 300 (1987); Cass v. State, 58 

N.Y.2d 460, 463 (1983) (per curiam).  

Suits against state officers acting in their official capacity 

are covered by this rule absent narrow exceptions not applicable in 

this case. See Morell, 70 N.Y.2d at 300-01. For example, petitioners 

do not allege that the defendant DOT employees breached any duty 

owed to them “individually.” Id. at 301. Instead, they claim that 

state officials acting within the scope of official duties violated 
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generally applicable constitutional rights against uncompensated 

takings and denials of due process. (R. 41-45, 47-48.) 

B. Petitioners’ Remaining § 1983 Claims Fail 
on the Merits.  

Petitioners similarly fail to state a proper § 1983 claim 

against DOT’s employees in their individual capacities. The § 1983 

claims—like petitioners’ article 78 claims—rest on the legally 

untenable premise that petitioners have a protectable property 

interest in being able to block parking on a state highway. (R. 45-

47.) Petitioners’ § 1983 cause of action asserts that their work and 

costs to install the “no parking” signs gave them “a vested property 

right” that was infringed when DOT decided to restore parking and 

remove their signs because DOT “failed to provide [them] with any 

due process or any advance notice,” “engaged in an unconstitutional 

taking of [their] property,” and generally “denied [them] substantive 

and procedural due process.” (R. 47-48.)  

To state a claim for either a procedural or substantive due 

process violation where the claimed deprivation relates to 

property rather than liberty, the plaintiff must have a legally 
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cognizable, protectable property interest. See Huntington Yacht 

Club v. Vill. of Huntington Bay, 1 A.D.3d 480, 481-82 (2d Dep’t 

2003); accord Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 59 

(1999) (procedural due process); Bower Assocs. v. Town of Pleasant 

Valley, 2 N.Y.3d 617, 627 (2004) (substantive due process). The 

same is true for claims alleging uncompensated takings of 

property. See Story v. Green, 978 F.2d 60, 62-63 (2d Cir. 1992); 

Huntington Yacht Club, 1 A.D.3d at 481-82.    

In this case, petitioners’ purported property interest appears 

to consist of the no-parking zone and the signs that petitioners 

installed there. (R. 47.) But as noted earlier (supra Point I.B), 

there is no legal authority supporting petitioners’ asserted right to 

block parking on a state highway. The statutes and regulations 

governing DOT’s authority to regulate parking zones give DOT 

broad discretion when it acts to allow parking, and petitioners 

cannot constrain that discretion simply by claiming that they 

relied on DOT’s restriction of street parking when deciding to 

undertake improvements to their parking lot. (R. 46.)  
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 “A protectable property interest does not arise in benefits that 

are discretionary unless the discretion of the governmental agency is 

so narrowly circumscribed that approval of a proper application is 

virtually assured.” Huntington Yacht Club, 1 A.D.3d at 481 

(quotation marks omitted). Here, as noted (supra Point I.B), no legal 

authorities so drastically circumscribe DOT’s decisionmaking 

regarding parking on state highways that private party requests to 

ban parking are guaranteed to be granted. To the contrary, 

applicable laws plainly authorize DOT to order the installation or 

removal of “no parking” signs “as it may deem necessary,” VTL 

§ 1681, and to freely revoke permits for construction within the state 

highway, see Highway Law § 52; 17 N.Y.C.R.R. § 126.1(a). 

At a minimum, the defendant DOT employees certainly have 

qualified immunity from petitioners’ § 1983 damages claims. For 

the reasons set forth above, petitioners cannot possibly show that 

they have a “clearly established” property interest in controlling 

parking on a state highway. See generally Cicci v. Chemung 

County, 122 A.D.3d 1181, 1182 (3d Dep’t 2014) (test for qualified 
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immunity of state officers sued in their individual capacities for 

alleged constitutional violations).4  

 

 

 

 

 

 

 

 

 

 

4 Supreme Court dismissed petitioners’ § 1983 claims as 
untimely, reasoning that the gravamen of those claims was 
identical to petitioners’ article 78 claims and that petitioners could 
not avoid article 78’s strict limitations period simply by adding 
duplicative § 1983 claims. (R. 12-13.) This Court need not reach 
that issue because the dismissal of the § 1983 claims can be 
upheld on the alternative grounds set forth above. See People v. 
Larkin, 66 A.D.3d 592, 592-93 (1st Dep’t 2009) (appellate court 
may affirm on any alternative basis supported by record). 

 24 

                                      



 CONCLUSION 

For the foregoing reasons, Supreme Court’s decision 

dismissing all claims should be affirmed.  

Dated: New York, NY 
 March 16, 2015 
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