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PRELIMINARY STATEMENT

The plaintiffs are Shia _ Muslims incarcerated by the New York

State Department of Correctional Services (DOCS) who were denied the

ability to hold their own congregate prayer services separate from the Sunni

Muslim sect. DOCS maintains that it has a non-sectarian Muslim program

that adequately serves the needs of the Shia plaintiffs. The DOCS program,

however, is run by and for Sunni Muslims and is antithetical to Shia views of

Islam and Muslim history, theology and ritual practice.

The United States District Court for the Southern District of New

York (Hon. Gerard E. Lynch), dismissed the pro se plaintiffs' claims sua

sponte, see Special Appendix ("SPA") 5; Pugh v. Goord, 184 F. Supp. 2d 326

(S.D.N.Y. 2002), and later denied their motion to vacate, which plaintiffs

submitted after they obtained pro bono counsel. SPA 33; Pugh v. Goord, No.

00 Civ. 7279, 2002 WL 31296323 (S.D.N.Y. Oct. 10, 2002).

With this appeal, plaintiffs Pugh, Chatin and Hamil 2 seek vacatur

of the district court's decision dismissing their claims and a remand for

Various transliterations of this Arabic term are used: Shi'a, Shia,

Shi'ah, Shi'ite, Shiite. This brief will use "Shia" unless quoting a source.

_"Errol Ennis, a plaintiff below, is not a party to this appeal due to his

deportation from this country.



further proceedings, including discovery related to DOCS's proffered

justifications for failing to allow separate Shia religious services.

STATEMENT OF JURISDICTION

The district court had subject matter jurisdiction under 28 U.S.C.

§§ 1331 & 1343. On January 15, 2002, the Shia Muslim plaintiffs timely

filed a notice of appeal from a December 28, 2001 final judgment dismissing

their claims. Joint Appendix ("A") 202. The district court denied their

motion for vacatur of the judgment under Fed. R. Civ. P. 60(b) on October 3,

2002, and plaintiffs timely filed another notice of appeal on October 16, 2002.

A 293. This Court has jurisdiction under 28 U.S.C. § 1291. Cf Stone v. INS,

514 U.S. 386, 401 (1995).

ISSUES PRESENTED

1. Whether the district court erred by sua sponte granting summary

judgment to defendants on plaintiffs' motion for a preliminary injunction,
based on an under-developed record, and without providing prior notice to the
pro se plaintiffs.

2. Whether the district court erred in holding that defendants were

entitled to judgment as a matter of law on the First Amendment Free Exercise

claim concerning their refusal to allow the Shias to pray separately.

3. Whether the district court erred in failing to recognize that the

pro se plaintiffs stated a claim under a directly applicable statute, the
Religious Land Use and Institutionalized Persons Act of 2000.

4. Whether the district court erred by failing to apply the correct

legal standard to plaintiffs' Fourteenth Amendment Equal Protection claim

-2-



that similarly situated religious groups were granted accommodations denied
to plaintiffs.

STANDARD OF REVIEW

Each issue is a legal question that this Court reviews de novo.

See, e.g., Ramsey v. Coughlin, 94 F.3d 71, 74 (2d Cir. 1996) (sua sponte grant

of summary judgment reviewed de novo); Salahuddin v. Coughlin, 993 F.2d

306, 308 (2d Cir. 1993) (summary judgment in prisoner Free Exercise case

reviewed de novo).

STATEMENT OF THE CASE AND STATEMENT OF FACTS

There are approximately 140 million Shia Muslims in the world

today, see Plaintiffs-Appellants' Exhibits ("PX") 4, some of whom are housed

in New York State prisons. Like the members of many other religions, Shias

believe that congregate prayer is mandatory and that their prayer leader must

share their faith. The failure of DOCS to appreciate and accommodate these

religious beliefs has led to this appeal. In addition to denying separate

congregate services for Shia Muslims, DOCS has allowed its Muslim

program to be controlled by Sunni Muslims overtly hostile to the Shia faith.

A. The Schism Between Sunnis and Shias.

As the court below noted, "It]he deep historical and

philosophical division between [Sunni and Shia] Islam... is a matter of

common knowledge." SPA 2. There can be no question that "the great

-3-



schism between Sunnis and Shias... divides the Islamic world to this day."

PX 54; see also A 55. "Islam's great schism," PX 42, initiated by religious

and political disputes, pitched battles and massacres during the seventh

century, continues in the form of theological controversy and even bloodshed

today. A 191-92, 218, 271-72; PX 54-55, 102-03. "The great and radical

difference between the Shi'ahs and Sunnis... arises from the former

maintaining the divine and indefeasible right of Ali," the nephew and son-in-

law of the Prophet and the first male convert to Islam, to succeed to religious

and political leadership on the death of the Prophet. A 191: see also A 280;

PX 49-50. The Shia belief (called Imam_yah or Imamate in English) that the

Imam who leads the Muslim community is divinely appointed and must be

descended from the Prophet is adamantly rejected by Sunnis, thus creating the

theological gulf between the two groups. A 101, 191; PX 29-31,45, 98-99.

Some of the most significant figures in Shia history and theology

are revered precisely because they were martyred by the Sunni majority. A

271-72, 280; PX 11-12, 17, 20-21, 42-44, 55, 63-64. The sermon during

weekly Shia worship services typically discusses one of these martyrs. A

271-72, 280. Shia Islam has been profoundly shaped by mourning of its

martyrs and by the persecution suffered at the hands of the Sunni majority.

-4-



PX 64, 99. As a result, Shiism emphasizes resisting injustice and caring for

the downtrodden. A 31; PX 11, 35, 37, 43, 48-49, 64.

In contrast to the minority Shia, Sunni Islam is theologically and

politically orthodox and majoritarian. PX 98. Consensus, "oneness," and the

unity of the community of believers are central ideals. A 168; PX 55, 98. For

example, anti-Shia literature disseminated at Sunni services at Fishkill

Correctional Facility attacked the Shia belief in the Imamate because it

"contradicts the principle of consultation [among the community of believers]

emphasized by the Holy Quraan." A 30. Shia Muslims are "considered

heretical by Sunnis." PX 101.

Sunnis Muslims who hold more extreme versions of this

majoritarian emphasis on unity, orthodoxy and conformity regard Shias as

non-Muslim infidels whose heresy threatens the faith. A 13-14, 56, 183. This

view is particularly associated with Sunni Muslims known as Wahhabi (after

the Saudi Arabian founder of their sect). PX 68, 70-71, 150. Well-known

Wahhabi groups include the Taliban and al-Qaeda. PX 109, 112, 124, 128-

29, 150; see also A 56, 218.

Wahhabis claim that a fictional Yemeni Jew named Abdullah ibn

Sabaa "conspired with other Jews to create a division in Islam, and planted

Jewish ideas which became Shi'a Islam." PX 150 (describing a Saudi

-5-



government funded pamphlet published in the United States which spreads

this allegation about the origin of Shiism): PX 91 (same). This same

Wahhabi pamphlet was distributed at the officially sponsored Sunni services

at Fishkill Correctional Facility, A 14, and was provided to the district court

by the pro se plaintiffs. A 28.

B. Defendants' Denial to Shia of Accommodations It

Provides to Many Other Religious Groups.

A Christian sent to a New York State prison can attend officially

sanctioned religious services tailored for Catholics, Spanish-speaking

Catholics, Protestants, Spanish-speaking Protestants, Eastern Orthodox

Christians, Quakers, Jehovah's Witnesses or Seventh-day Adventists. A 107,

236. Similarly, Jews, Rastafarians, Native Americans and Buddhists have

their own individualized religious programs. A 107, 238. Followers of one

of the American off-shoots of Islam can choose between two options, Nation

oflslam and the Moorish Science Temple. A 107, 237. Those who profess

an individualized faith not represented by a paid DOCS chaplain are allowed

by DOCS policy to receive outside volunteers for spiritual guidance or, if a

volunteer is unavailable, to apply to have an inmate member of the faith lead

services. A 113, 141. For instance, it is DOCS policy to accommodate

adherents of Santeria, even though DOCS does not have an official program

-6-



for that faith. A 247. But inmates who profess traditional Islam, as practiced

by millions of people in the United States and throughout the world, have

only one option, which DOCS simply calls "Islam." A 107. DOCS calls its

"Islam" program non-sectarian, but every single one of the approximately 50

Muslim chaplains employed by DOCS to lead religious services in its prisons

is a Sunni Muslim. A 261,279; LoConte Aft. dated Jan. 14, 2002 _ 43 ("it is

true that a [Shia] chaplain has not been hired .... ,).3 Because DOCS did not

recognize any distinctions within traditional Islam--including the major split

between Sunni and Shia--plaintiffs were denied the ability to receive outside

volunteers of their own faith or to lead their own services. A 11-12. The only

option for practicing Shias is, therefore, to worship in Sunni-led services.

C. Plaintiffs' Request for Separate Shia Services at

Fishkill Correctional Facility.

In the fall of 1999, plaintiffs asked Fishkill officials to allow

them to pray separately from the Sunnis and receive religious ministrations

from volunteer Shia clergy based in New York City. A 11-12. In July 1999,

the New York Supreme Court had resolved a similar request in favor of a

3 The LoConte Affidavit was filed in h7 the Matter of Cancel v. Goord,

Index No. 3828/1998 (N.Y. Sup. Ct. Dutchess Co.), and was made part of the

record of the instant case as Exhibit DD to Kent Declaration in Support of

Plaintiffs' Rule 60 Motion, filed March 18, 2002 in Pugh v. Goord. A 213.

-7-



complaining Shia inmate at Fishkill, Frankie Cancel. The court found that

DOCS unlawfully denied Cancel's request for separate worship services

based solely on the opinion of the Sunni chaplain that separate services were

unnecessary. See Cancel v. Goord, 181 Misc. 2d 363 (N.Y. Sup. Ct. Dutchess

Co. 1999). Only months later, Fishkill officials denied the instant plaintiffs'

request for accommodation on the ground that the Sunni chaplain and his

services were sufficient.

After being rebuffed by prison officials, plaintiffs filed formal

administrative grievances asking to be allowed to worship separately from the

Sunnis. A 12. The grievances, which were essentially held in abeyance while

DOCS appealed the Cancel decision, A 22, were exhausted by plaintiffs. See

infra note 12 at page 40. In December 2000, the Appellate Division for the

Second Department found '_overwhelming evidence.., that significant

dogmatic differences separate the two Muslim communities," and held that

petitioner Frankie Cancel's "spiritual needs have not been met" by Sunni

services. Cancel v. Goord, 278 A.D.2d 321,322 (2d Dep't 2000). The court

ordered DOCS to "conduct administrative proceedings, with Shi'a

participation, to determine the manner in which to best afford Shi'a inmates

separate religious services, under appropriate Shi'a religious leadership, in a

time and place that comport with legitimate penological concerns." /d. at

-8-



323. Nonetheless the Shia at Fishkill were not given separate worship

services. 4

Ou Plaintiffs' Pro Se Pleadings Request Separate Worship
Services.

By the time the Cancel decision was upheld on appeal, plaintiffs

in the instant case had filed an amended complaint in federal court. A 3.

Among other things, plaintiffs Pugh, Chatin, Hamil and Ennis asked that (1)

they be provided a separate room in which to pray on Fridays and meet

periodically for communal Shia holidays; (2) they be allowed to be led in

group prayer in accordance with their faith by a member of their faith, such as

a volunteer from the New York mosque, a Shia chaplain, or an inmate leader;

and (3) official tolerance of Sunni hate speech against Shia at Fishkill come to

an end. A 11-13, 17, 23, 79.

4 Before his release from prison in September 2002, see

http://nysdocs.docs.state.ny.us:84/(DOCS inmate locator indicating Mr.

Cancel was paroled), Mr. Cancel attempted to hold DOCS in contempt for

failing to implement the separate services required by the Appellate Division.

Despite the plain language of the Appellate Division decision, and a record of

statements by high-ranking DOCS officials acknowledging that Cancel v.

Goord mandated separate services, A 284-85, DOCS argued successfully to a

state Supreme Court justice that the Appellate Division order did not in fact

require separate services. A 286.
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In support of their prayer for relief under the Free Exercise

Clause and Equal Protection Clause, plaintiffs alleged that they were forced to

either forgo the congregational religious observance commanded by their

faith or attend the services of the Sunni majority. A 11-15. As this Court has

recognized, 5the Friday communal prayer service called Jumah is mandatory

for Muslims. A 173, 184, 270, 280. Plaintiffs alleged that the Sunni-led

congregate services offered by DOCS lack any religious meaning: "the

services conducted by the sunni muslims are in violation of the Shi'a muslims

faith." A 13 (capitalization and punctuation as in the original). Plaintiffs

explained that Sunnis do not accept the Imamate, one of their "Roots Of

Faith." A 14-15, 19. Plaintiffs specifically described how praying in the

Sunni manner "voids the prayer" of a Shia. A 185.

Plaintiffs also alleged that the Sunni Imam at Fishkill and his

congregation of Sunni inmates were openly hostile to the Shia plaintiffs. The

Sunnis "degrad[ed] and belittl[ed] the practices of the shi'a belief, claiming

5See Salahuddin v. Coughlin, 993 F.2d 306, 307 (2d Cir. 1993)

(Jum'ah "is commanded by the Qur'an" and "must be performed

congregationally rather than individually"); accord O'Lone v. Estate of

Shabazz, 482 U.S. 342, 345 (1987) ("Jumu'ah is commanded by the Koran")

(citing Koran 62:9-10); Mayweathers v. Newland, 258 F.3d 930, 937 (9th Cir.

2001) (same); see generally Al-Alamin v. Gramley, 926 F.2d 680, 682 (7th

Cir. 1991) (describing Jum'ah services).
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that the shi'a are a non-Islamic group." A 14. Sunnis passed out literature

claiming that Shiism "was conspired by a Jewish movement and not by the

beloved Prophet Muhammad." A 14, 28. And the Fishkill Muslim library

contained a tape-recorded sermon preaching that it was lawful to spill the

blood of the heretical Shias. A 56.

Finally, plaintiffs alleged that providing space for their

congregate services would not be burdensome to the prison: Fishkill "is a

training facility for correctional officers out of the academy, inasmuch, there

are always enough officers on duty, and there is excessive space available that

the plaintiffs could use." A 13.

E. DOCS's "Protocol for Shi'ite Muslim Programs and
Practices."

The district court held a case management conference in June

2001, and noted that "the separate services and separate personnel

contemplated by the Appellate Division's order [in Cancel v. Goord] have not

yet materialized." SPA 1-2. The district court admonished DOCS: "the

argument that plaintiffs have no claim because they are already adequately

served by [Sunni] clerics who--based on their own profound religious

convictions--regard plaintiffs as heretics and infidels will not pass the

straight-face test in this Court any more than it did in the courts of New
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York." SPA 2. The district court directed the parties to proceed with

discovery but expressed the hope that implementation of Cancel by DOCS

would moot the instant lawsuit. SPA 2.

DOCS soon reported to the district court that it had issued a

"Protocol for Shi'ite Muslim Programs and Practices" in response to Cancel.

SPA 3-4; A 153. The Protocol contained some concessions to the Shia

population. For example, for the first time, Shia could gather together for

study classes and to celebrate two of their holiest holidays. A 155-56. The

Protocol also provided that DOCS employees, "volunteer chaplains" and

"inmate facilitators .... shall absolutely refrain from disparaging" any other

religious faith. A 154. But the Protocol did not change the status quo with

regard to separate services: there would be only one Jumah service allowed

each week. A 156. And the Protocol made only vague reference to DOCS's

future intention to hire Shia chaplains. A 155. As of last year, this had not

happened. See supra page 7. "Muslim" services are therefore still Sunni

services that fail to address the religious needs of the Shias.

F. The Pro Se Plaintiffs' Motion for a Preliminary

Injunction.

Because the Protocol manifestly did not satisfy the religious

needs of Shias, plaintiffs filed a pro se motion for a preliminary injunction.
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A 53. DOCS opposed the motion, arguing that separate Shia services were

not religiously required or constitutionally necessary and that current DOCS

practices, as modified by the recent Protocol, adequately accommodated the

religious needs of the Shia.

summary judgment.

G.

The defendants did not move to dismiss or for

Defendant Umar's Inaccurate Submission to the

District Court.

Defendant Warith Deen Umar, a Sunni Muslim who headed

DOCS's Islamic religious programs for many years and trained its Muslim

chaplains, A 164, submitted an affidavit to the district court which stated that

Islamic law does not require that Shia worship separately from Sunni. A 168.

Umar swore that DOCS's decision not to provide Shia congregate services was

approved by a Virginia-based Islamic organization called the Fiqh Council of

North America, a group which he claimed spoke authoritatively for both Sunni

and Shia Muslims and included Shia Muslims in "leadership role[s]." A 170-71.

Umar submitted a statement from the Fiqh Council signed by its Chairman,

Dr. Taha J. Alalwani. 6 As discussed below, see infra pages 18-20, rather than

6 The statement read, "[t]he Shi 'a and Sunna, both of them are

Muslims. And both of them believe in one God, one prophet, facing one

direction in prayer, Qibla. There are no fundamental differences between

them. They can pray together, perform Haj together, and the main difference

(continued...)
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accepting plaintiffs' assertions that Sunni-led services had no religious value

for them, the district court accepted Umar's and Alalwani's inaccurate

representations at face value. Only after obtaining counsel and filing a post-

judgment motion for vacatur were plaintiffs able to submit evidence

highlighting the inaccuracies.

H. DOCS's Assertion of a Parade of Horribles if Shia Are

Allowed to Worship Separately from Sunnis.

DOCS also submitted to the district court, in opposition to

plaintiffs' motion for a preliminary injunction, an affidavit from John

LoConte, then Director of Ministerial and Family Services for DOCS,

testifying that providing a worship program for Shia could cause security and

administrative difficulties. A 106-07.

When discussing the supposed administrative burdens, LoConte

did not focus on the narrow issue of whether it would be burdensome to allow

the Shia plaintiffs themselves to pray separately, but on a parade of horribles that

would result if "each religious sect [were allowed] to conduct congregate

services separately, without restrictions." A 118 (emphasis added). For

(... continued)

they had in history was in political affairs, and that could be afftrmed from the
Islamic literature, and the historical fact." A 176.

-14-



instance, LoConte testified that "[t]here simply is not enough room in DOCS

correctional facilities to designate religious worship areas for all inmates with

individualized religious beliefs." A 117 (emphasis added). "There would be

an enormous administrative burden if DOCS were required to accommodate

the individualized religious beliefs of its 70,000 inmates to the degree sought

by plaintiffs herein." A 116 (emphasis added); see also A 92, 112-13, 114-

15. LoConte, who was based in Albany at DOCS's head office, never testified

that he had any personal knowledge of the particular administrative issues at

Fishkil] Correctional Facility.

As for security concerns, LoConte never suggested that Shia

Muslim inmates--much less plaintiffs themselves--have caused any security

problems. Instead, LoConte stated that allowing a separate Shia program could

create a precedent leading other non-S_fia inmates to request recognition of novel

religions as a subterfuge for gang activity. A 119-20; see also 115. He also

averred that separating Muslims into different groups (one related to the Nation

of Islam, and the other orthodox Muslims) had led to violence in the late 1970s

and early 1980s, and implied that this might happen again. A 115-16. LoConte

never claimed any personal knowledge of particular security issues at Fishkill

Correctional Facility.
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I. The District Court's Sua Sponte Entry of Summary

Judgment for DOCS.

In August 2001, the district court denied a request for the

appointment of counsel, A 4, and in early October 2001 held a telephone

conference regarding plaintiffs' motion for a preliminary injunction. A 67.

The hearing occurred before plaintiffs had received DOCS's responsive

papers. A 6, 70-72, 99. The court did not inform plaintiffs that their motion

for a preliminary injunction would be converted to a motion for summary

judgment against them. Nor did the district court discuss what, if any,

discovery the pro se plaintiffs might need to respond to DOCS's submissions.

The district court told plaintiffs that it was primarily interested in a specific

list of the relief they sought, rather than their arguments for why they were

entitled to that relief. A 76-79, 82-84.

The district court issued a written decision on December 28,

2001 denying plaintiffs' motion for a preliminary injunction and, sua sponte,

entered summary judgment for DOCS and dismissed the complaint. SPA 5-

23. The court reasoned that it was proper to enter judgment for DOCS

because the facts were "essentially undisputed." Pugh, 184 F. Supp. 2d at

328. In particular, the court made the following findings:

• DOCS has a "non-sectarian" program for Muslim inmates. Pugh,

184 F. Supp. 2d at 328.
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• "[N]o ecclesiastical authority or religious text requires separate

services for Shi'ites and Sunnis." Id. at 333.

"The DOCS program has been approved of by the Fiqh Council of

North America, a nationally recognized board of Muslim scholars

and educators, that is recognized as authoritative by all major

Muslim organizations in the: United States, in which all sects,

including Shi'ites, are represented and play leadership roles." ld. at
329.

Shia inmates can pray alone, obtain religious consultation from the

facility chaplain, attend "communal Jura 'ah services," and possess

and use prayer rugs and beads. Id. at 333.

"[P]laintiffs do not appear to contest that, at least in theory, Shi'ite

inmates are afforded a meaningful opportunity to observe those

traditions, rituals and beliefs that are required of them by their

religious doctrine." Id. at 333-34.

Plaintiffs' allege that the sole Muslim chaplain at Fishkill is a Sunni

who "has shown overt bigotry against Shi'a Muslims by openly

proselytizing and denigrating Shi'ites in front of Sunni inmates,"

and "overtly despises the deeply held beliefs of inmates under his

charge." Id. at 334.

The district court held that the only allegation that rose to the

level of an infringement of plaintiffs' ability to practice their religion was the

overtly hostile and bigoted conduct of the Sunni chaplain. See id. at 335-36.

The court, however, found that this infringement had been adequately handled

by the ProtocoFs ban on such behavior and provision of a grievance

mechanism. In any event, the district court found that DOCS's policies

satisfied constitutional requirements because DOCS articulated two legitimate

justifications: administrative and security burdens if Shias were given
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separate services. See id. at 335-37. Based on these findings, the district

court held that "a careful examination of the merits of plaintiffs' claims

reveals that plaintiffs have not stated a claim on which relief can be granted,

and that their complaint accordingly must be dismissed." Id. at 332. The

district court did not separately analyze the plaintiffs' Equal Protection claim,

A 10, or their claim under the Religious Land Use and Institutionalized

Persons Act of 2000 (RLUIPA). A 38-40.

J. The District Court's Denial of Plaintiffs' Motion for
Vacatur.

After filing a notice of appeal and then obtaining pro bono legal

representation, the Shia plaintiffs moved the district court under Fed. R. Civ.

P. 60(b) to vacate its decision based on newly discovered evidence, material

misrepresentations made by the defendants, and substantive legal errors in the

decision. A 7. Papers filed in support of the Rule 60 motion demonstrated

that the district court's finding that the DOCS program was religiously

acceptable for Shia Muslims was based on inaccurate information. The

district court overlooked allegations by plaintiffs that attending Sunni services

had absolutely no religious value for them. A 11-15, 184-85. And new

evidence showed that DOCS had allowed its overall Muslim program to be

dictated by Sunnis with anti-Shia views.
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For example, new evidence showed that defendant Umar

preached that Shia Islam is "deviant .... garbage." A 256-57, 277, 282.

Nonetheless, Umar had been allowed to oversee DOCS's entire Muslim

religious program for years until his retirement in 2000. A 164. Umar was

responsible for training DOCS chaplains, A 164-65, and DOCS had allowed

Umar to vet every Muslim chaplain hired by DOCS through the use of an

organization called the National Association of Muslim Chaplains, A 242,

which was founded and controlled by Umar. A 166, 263-69. Not

surprisingly, new evidence showed that all 49 of DOCS's paid Muslim

chaplains were Sunni, see supra page 7, and that some number of them shared

Umar's anti-Shia views. A 254-56, 258-59, 274, 277.

Moreover, new evidence suggested that Umar had inaccurately

represented to the district court that Shia religious views do not require that

congregate prayer be led by a Shia. Plaintiffs submitted new materials--the

writings of four prominent Shia religious scholars; a declaration from a

professor who is also a Shia Imam; and a letter from the Queens-based Shia

religious center which had been involved in the Cancel litigation--showing

that Shia believe that congregational prayer on Fridays (Jumah) is

commanded by the Koran and the Prophet and that the prayers are invalid

unless the prayer leader is a fellow Shia. A 218-19, 221,225,227, 280.
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New evidence also showed that Umar had inaccurately

represented to the district court that the Fiqh Council of North America--the

organization he used to certify that DOCS's policy toward Shia was

acceptable under Shia religious law---had Shia leadership and spoke

authoritatively for Shia Muslims. New evidence showed that this Fiqh

Council, headed by Dr. Alalwani, is a Sunni organization which Shias do not

credit and to which Shia do not belong or play leadership roles. A 217,280. 7

Plaintiffs' Rule 60 motion also demonstrated that DOCS had not

been fully forthcoming about its extensive accommodations for many other

religions, sects and individualized beliefs. For instance, although DOCS had

suggested that it did not accommodate sub-groups within major religions, A

108, 120, the evidence showed that DOCS actually provided separate,

officially sanctioned religious services for Catholics, Spanish-speaking

7 Subsequent to the filing of the plaintiffs' Rule 60 motion, federal law

enforcement raided the Fiqh Council and related entities in search of evidence

of money laundering for the purpose of funding Wahhabi Sunni terror groups

like al-Qaeda and Hamas. PX 143, 163, 166. Two entities related to the Fiqh

Council--the Graduate School of Islamic and Social Sciences (GSISS) and

International Institute of Islamic Thought (I'ITI'), both founded by the Fiqh
Council's Dr. Alalawani--were also targeted in these raids. PX 105, 116,

118, 122. In the summer of 2000, defendant Umar arranged to have a training
session for DOCS's Muslim chaplains at the GSISS, where he himself was

studying. A 165-66, 216.
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Catholics, Protestants, Spanish-speaking Protestants, Eastern Orthodox

Christians, Quakers, Jehovah's Witnesses and Seventh-day Adventists. A

107,236.

SUMMARY OF ARGUMENT

The district court committed reversible error by entering

summary judgment for defendants sua sponte without notice to the pro se

plaintiffs, on an incomplete factual record, and on an application for a

preliminary injunction. Any one of tlhese errors alone would warrant reversal.

In combination, reversal is unavoidable. Plaintiffs deserve a chance to prove

their claims, which raise serious issues under the Constitution and statutory

law. On the merits of their Free Exercise Clause claim, the district court

improperly resolved factual disputes against plaintiffs when applying the

Turner v. Safley test. Moreover, the district court failed to apply the unique

analysis required by the Equal Protection Clause and failed to recognize that

Congress had earlier enacted a directly applicable statute, the Religious Land

Use and Institutionalized Persons Act, under which plaintiffs have a

meritorious claim. The district court's decision should be vacated and the

case remanded for further proceedings, including discovery related to the

reasonableness of DOCS's proffered justifications for its ban on separate Shia
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religious observance.

ARGUMENT

I. The District Court Erred by Sua Sponte Granting Summary

Judgment Against Pro Se Plaintiffs Without Notice, Without

Complete Discovery, and on Plaintiffs' Application for a
Preliminary Injunction.

Because of the drastic consequences and technical nature of

summary judgment proceedings, this Court has long required that all

litigants--but especially pro se litigants--have fair warning that they face

final judgment and a full opportunity to develop and submit evidence

supporting their claims. The district court's grant of summary judgment to

the prison officials was reversible error because (1) the court failed to give

notice to the pro se litigants; (2) the factual record was far from complete; and

(3) only a motion for preliminary injunction was before the court.

Since the district court thoroughly considered and relied upon

evidentiary materials submitted by DOCS, see Pugh v. Goord, 184 F. Supp.

2d 326, 328-29,330-31,335-37 (S.D.N.Y. 2002), it is clear that the court

intended to grant summary judgment rather than a dismissal under Rule 12 or

28 U.S.C. § 1915(e)(2)(B)(ii). See Washington v. James, 782 F.2d 1134,
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1140 (2d Cir. 1986) (district court granted summary judgment when court

relied on affidavits of the plaintiff and DOCS officials).

Sua sponte entry of summary judgment is reviewed de novo by

this Court. See, e.g., Ramsey v. Coughlin, 94 F.3d 71, 74 (2d Cir. 1996);

Hispanics for Fair and Equitable Reapportionment (H-FERA ) v. Griffin, 958

F.2d 24, 25 (2d Cir. 1992) (per curiam). To affirm the district court, this

Court must find that the record "show[s] that no material dispute of fact exists

and that the other party is entitled to judgment as a matter of law."

Bridgeway Corp. v. Citibank, 201 F.3d 134, 140 (2d Cir. 2000). In reviewing

the record, this Court must "resolve all ambiguities and draw all factual

inferences in favor of the party opposing the motion," McPherson v. Coombe,

174 F.3d 276, 280 (2d Cir. 1999), and must "read the pleadings of a pro se

plaintiff liberally and interpret them 'to raise the strongest arguments that they

suggest,'" id. (quoting Burgos v. Hopkins, 14 F.3d 787,790 (2d Cir. 1994)).

A. The Sua Sponte Grant of Summary Judgment Is
Reversible Error Because the Pro Se Plaintiffs Did Not

Receive Notice of the Nature and Consequences of
Summary Judgment.

A pro se litigant must be provided with notice of the nature and

consequences of summary judgment before it can be properly granted. See

lrby v. NYC Transit Auth., 262 F.3d 412,413-14 (2d Cir. 2001) (per curiam);
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McPherson, 174 F.3d at 280-81; Vital v. hztepfaith Med. Ctr., 168 F.3d 615,

620 (2d Cir. 1999); see also SPA 45-46 (Local Rule 56.2 of the Southern

District of New York). Failure to provide such notice results in "virtually

automatic" reversal, Irby, 262 F.3d at 414, unless it is clear from the record

that the pro se litigant adequately understood the nature and consequences of

surnmary judgment. See, e.g., McPherson, 174 F.3d at 281. In this case, no

notice was given. In fact, no motion for summary judgment was ever made or

even referred to, and nothing in the record indicates that the pro se plaintiffs

had any idea they were facing summa_ry judgment. This case is thus even

more ripe for reversal than lrby, McPherson and Vital: in those cases the

defendant's motion papers would have provided at least some minimal

instruction to the pro se plaintiff about the nature and consequences of

summary judgment. See Irby, 262 F.3d at 414 (noting that defendant filed a

motion for summary judgment); McPherson, 174 F.3d at 278 (same); Vital,

168 F.3d at 618 (same). In short, "automatic" vacatur is required here.

B. The Sua Sponte Grant of Summary Judgment Was

Inappropriate Because Discovery Was Incomplete and

the Record Plainly Reveals that All Available Factual
Material Was Not Before the District Court.

The district court's sua sponte grant of summary judgment to

DOCS was also inappropriate because the record shows that the pro se
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plaintiffs would have greatly benefited from discovery and further factual

development. When summary judgment is entered sua sponte and without

notice, reversal is required unless "the record.., clearly establish[es] both

'the losing party's inability to enhance the evidence supporting its position

and the winning party's entitlement to judgment." Pangburn v. Culbertson,

200 F.3d 65, 69 (2d Cir. 1999) (quoting Ramsev, 94 F.3d at 74). "Discovery

must either be completed, or it must be clear that further discovery would be

of no benefit." Ramsey, 94 F.3d at 74.

Looking at the record in this case, it is anything but clear that

discovery was complete or that further discovery would be of no benefit.

Although an interim order of the district court states that discovery was

proceeding until September 30, 2001, SPA 2, nothing in the record

demonstrates that the incarcerated, pro se plaintiffs actually obtained any

discovery. Except for the Protocol, the only DOCS-authored documents

which plaintiffs appear to have submitted to the district court were attached to

their Amended Complaint, which of course was filed before any discovery

began. The district court suggested that only limited discovery was necessary

because "the factual disputes appear to be relatively few." SPA 2. There

appears to be no evidence in the record that the court assisted the

incarcerated, pro se plaintiffs with any aspect of fact discovery. Cf Valentin
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v. Dinkins, 121 F.3d 72, 75 (2d Cir. 1997) (noting that the incarceration of the

pro se litigant places some obligation on the district court to assist with

discovery of the identity of the defendant); Hendricks v. Coughlin, 114 F.3d

390, 394 (2d Cir. 1997) (holding that district court abused its discretion in

failing to appoint counsel and noting that "[t]hroughout the case [plaintiff] has

been incarcerated in the DOCS system, severely limiting his ability to

investigate and present the crucial facts in what appears to be a fact-intensive

case"). Under these circumstances, it cannot be said that the factual record in

the instant case was fully developed.

Even if discovery had been completed, reversal is required

because it does not "appear[] clearly upon the record that all evidentiary

materials that a party might submit in response to a motion for summary

judgment are before the court." Bridgeway Corp. v. Citibank, 201 F.3d 134,

140 (2d Cir. 2000); accord Ramsey, 94 F.3d at 74. The obvious holes in the

evidence submitted by DOCS lead to the conclusion that all relevant facts

were not before the district court. For example, as discussed above, see supra

pages 14-15, DOCS presented no evidence in support of the bald allegation

that it would be burdensome to accommodate the specific requests of the Shia

plaintiffs at Fishkill. Instead, DOCS submitted testimony to the effect that

accommodating every possible sub-sect of every imaginable inmate religion
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in the entire prison system would be administratively impossible. By

contrast, plaintiffs alleged that "Fishldll Correctional Facility is a training

facility for correctional officers out of the academy, inasmuch, there are

always enough officers on duty. and there is excessive space available that the

plaintiffs could use." A 13. Had plaintiffs been allowed to develop and

present evidence on this important point, the record would have looked quite

different.

The materials submitted with plaintiffs' Rule 60 motion to vacate

further conf'trm that the factual record was fatally undeveloped at the time

district court sua sponte entered summary judgment. The Rule 60 filing

presented evidence which highlighted, anaong other things, that DOCS's

supposed administrative and security concerns were based on an incomplete

presentation of facts; that defendant Umar, formerly DOCS's top official in

charge of Muslim religious programming, had a public record of anti-Shia

bias; and that Umar had inaccurately represented that the Fiqh Council, from

which DOCS sought approval of its Muslim program, spoke for Shia Muslims

and had Shia in leadership positions. In addition, information has

subsequently come to light about the Fiqh Council and other related entities

with which Umar is involved, see supra note 7, making it clear that the

factual record was not close to being fully developed at the time the district
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court sua sponte entered summary judgment. Reversal is particularly

appropriate where subsequent events--such as filings made with a motion for

reconsideration--reveal that material evidence supporting the losing party's

position was not made pan of the record before summary judgment was

entered. See First Fin. bzs. Co. v. Allstate Interior Demol. Corp., 193 F.3d

109, 116 (2d Cir. 1999); see also Bridgeway, 201 F.3d at 140. Needless to

say, these procedural protections must be applied with particular stringency

when litigants are pro se and alleging violations of their civil rights.

C. The Sua Sponte Grant of Summary Judgment Is Per

Se Erroneous When the Only Pending Application Is

for a Preliminary Injunction.

Reversal is also required when, as in the instant case, the district

court sua sponte grants summary judgment in response to a party's motion for

a preliminary injunction. See H-FERA, 958 F.2d at 25-26; Herzog & Straus

v. GRT Corp., 553 F.2d 789, 792 (2d Cir. 1977). "Loss of a motion for

preliminary injunction means only temporary lethality. Final judgment is not

then a possibility. When such a limited adjudication is the order of the day,

we cannot say with assurance that the parties will present everything they

have. The very intimation of mortality when summary judgment is at issue

assures us that the motion will be rebutted with every factual and legal

argument available." H-FERA, 958 F.2d at 26 (quoting Herzog, 553 F.2d at
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792); see also First Fin. his., 193 F.3d at 115-16 (reversing sua sponte entry

of summary judgment where the only motions pending asked for dismissal of

certain counterclaims). The rule of H-FERA and Herzog should be applied

even more stringently when the party moving for a preliminary injunction is

proceeding pro se.

II. DOCS Was Not Entitled to Judgment as a Matter of Law on
Plaintiffs' Free Exercise Claim.

A three-part test governs an inmate's Free Exercise claim. The

first step of the test questions whether the practice barred by the challenged

prison policy is, in the plaintiff's scheme of things, a sincerely held religious

belief. See Farid v. Smith, 850 F.2d 917, 926 (2d Cir. 1988). It is undisputed

that the Shia plaintiffs' requests to engage in communal prayer and

celebration of holy days meet step one of this test. See Pugh, 184 F. Supp. 2d

at 333 ("Defendants do not contest that the practices asserted by the plaintiffs

are within their scheme of belief or that these beliefs are sincerely held by the

plaintiffs."). The test asks, second, "whether the challenged practice of the

prison officials infringes upon the religious belief," Farid, 850 F.2d at 926;

and third, whether the prison policy is reasonably related to a legitimate

penological objective. See id.; O'Lone v. Estate of Shabazz, 482 U.S. 342,

349 (1987).
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At steps two and three, the district court applied the wrong

substantive law, overlooked disputes of material fact, and failed to recognize

that further development of the factual record was required.

A. The District Court Erred in Finding No Infringement
Upon Shia Religious Practice.

The district court erroneously ruled that plaintiffs' allegations did

not rise to the level of a First Amendment infringement because plaintiffs did

not dispute that the current program was "facially non-sectarian" and that "it

is undisputed that no ecclesiastical authority or religious text requires separate

services for Shi'ites and Sunnis." Pugh v. Goord, 184 F. Supp. 2d 326, 333

(S.D.N.Y. 2002). According to the district court, the only colorable First

Amendment claim was that the DOCS Muslim program at Fishkill was

administered by a Sunni Imam who had displayed overt bigotry against Shias.

Push, 184 F. Supp. 2d at 334. This was error for several different reasons.

As an initial matter, it is not entirely clear what the district court

meant when it held that DOCS's Muslim program is "facially non-sectarian."

If the court meant that, but for the Sunni chaplain's active and overt hostility

towards Shia, the DOCS program would in fact be non-sectarian, the record

interpreted in the light most favorable to plaintiffs, shows otherwise.

Plaintiffs alleged that all Muslim services at Fishkill are in the Sunni tradition,
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A 12-14; that the only person authorized to lead Muslim prayer services is a

Sunni chaplain, A 12; and that Sunni services at Fishkill lack religious

meaning for Shia. A 185. The mere fact that DOCS calls its Sunni Muslim

program non-sectarian does not make: it so.

If the district court meant to hold that even though the Muslim

program was in the Sunni tradition, it would still satisfy Shia religious needs

because "no ecclesiastical authority or religious text requires separate services

for Shi'ites and Sunnis," this was another incorrect reading of the record.

From plaintiffs' perspective, the DOCS program does not become non-

sectarian simply because the Sunni chaplain ceasesexpressing overt hostility.

As the district court later recognized in its October 2002 decision denying the

Rule 60(b) motion, SPA 36, plaintiffs alleged in their pro se pleadings that

their religious beliefs require that the leader of congregate prayer be, among

other things, "a Shi'ite." A 184. Plaintiffs' allegations to this effect were

unequivocal: they explained that DOCS's contrary position is "religiously

ignorant," A 184; provided a photocopy of a Shia theological text espousing

their view, A 64-66; described how Sunni Muslims reject a central tenet of

Shia faith, A 14-15; and provided the name and contact information of a New

York-based Shia religious leader who could confirm their views. A 187.

Plaintiffs provided voluminous further confirmation in their Rule 60
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submissions that they believe Jumah is mandatory and must be led by a fellow

Shia in order to have any religious value. A 221,225,227, 270, 280. 8

In any event, the district court's holding that plaintiffs' religious

practice was not meaningfully infringed because "no ecclesiastical authority

or religious text requires separate services for Shi'ites and Sunnis," was an

improper intrusion of the judiciary into religious doctrine. "Repeatedly and in

many different contexts, we have warned that courts must not presume to

determine the place of a particular belief in a religion or the plausibility of a

religious claim." Employment Div. v. Smith, 494 U.S. 872, 887 (1990). This

rule applies equally to prisoners' religious freedom claims. See Jolly v.

Coughlin, 76 F.3d 468,476 (2d Cir. 1996); 9 Patrick v. LeFevre, 745 F.2d 153,

8 The district court stated in the Rule 60 decision that "nothing in

plaintiffs' submissions suggests that such attendance at such congregate

prayers is required by their faith" or disputes the conclusion that the overall

accommodations for Muslims at Fishkill gives them a meaningful opportunity

to worship their faith. SPA 36. This finding is contradicted by the record. A
184, 270, 280.

9 Because it is well known that City ofBoerne v. Flores, 521 U.S. 507

(1997), caused the partial or total abrogation of many cases decided under

RFRA, this brief omits citation of negative direct and indirect history based

on Cir. of Boerne. The reasoning of RFRA cases can be still applicable

because of the overlap between RFRA and constitutional analysis and

because of the similarity between that statute and the Religious Land Use and

Institutionalized Persons Act of 2000, discussed in Section III, infra.
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157 (2d Cir. 1984). Because "[c]ourts are not arbiters of scriptural

interpretation," Thomas v. Review Bd. of the b2diana Employment Securi_,

Div., 450 U.S. 707, 716 (1981), the district court should have accepted

plaintiffs' detailed allegations of infringement rather than pronouncing on the

theological issue of whether Shia beliefs require separate services. See, e.g.,

Jolly, 76 F.3d at 476. This is illustrated well by Jackson v. Mann, 196 F.3d

316 (2d Cir. 1999), where this Court reversed a grant of summary judgment to

prison officials. The officials had argued--and the district court had

committed reversible error by agreeing--that the plaintiff was not a Jew

under Judaic law and thus did not need kosher meals. See id. at 320; see also

Thomas, 450 U.S. at 715-16 (reversing lower court decision upholding denial

of unemployment benefits where premised on the view that claimant's actions

were not commanded by his faith); LeFevers v. Saffie, 936 F.2d 1117, 1120

(10th Cir. 1991) (reversing dismissal premised on view that the requested

accommodation--a vegetarian diet for a Seventh-day Adventist--was not

religiously required).

The district court's failure to recognize the necessity and

importance of Shia-led Jumah services was particularly erroneous because

this Court has already recognized that denial of an inmate's fight to attend

Muslim congregate religious observances can, without sufficient justification,
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rise to the level of a constitutional violation. See Salahuddin v. Coughlin, 993

F.2d 306, 307 (2d Cir. 1993) (Jumah services); Young v. Coughlin, 866 F.2d

567, 570 (2d Cir. 1989) (Ramadan).

B. There Are Genuine Issues of Material Fact Whether

the Infringements Were Reasonably Related to

Legitimate Penological Interests.

When a prison regulation impinges on a prisoner's constitutional

fights, the regulation is valid only if it is reasonably related to legitimate

penological interests. See Turner v. Safley, 482 U.S. 78, 89 (1987); O'Lone,

482 U. S. at 349. Four factors inform this analysis: (1) whether there is a

legitimate government interest and a valid rational connection between the

prison regulation and that interest; (2) whether the prisoner has alternative

means of exercising the right; (3) whether and how accommodation of the

asserted constitutional fight will impact other inmates, prison personnel and

the allocation of prison resources; and (4) whether ready alternatives exist

which both accommodate the right and satisfy the governmental interest.

Turner, 482 U.S. at 89-91.

The Turner/O'Lone standard requires deference to the views of

prison administrators, but "that deference is not absolute." Beerheide v.

Suthers, 286 F.3d 1179, 1189 (10th Cir. 2002); see also Thornburgh v.

Abbott, 490 U.S. 401,414 (1989) (the "reasonableness standard is not
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toothless"); Young, 866 F.2d at 570 ("Although we recognize that great

deference should be accorded to prison officials as they undertake the difficult

responsibility of maintaining order in prisons, we have long held that

prisoners should be afforded every reasonable opportunity to attend religious

services, whenever possible."). "In order to warrant deference, prison

officials must present credible evidence to support their stated penological

goals." Beerheide, 286 F.3d at 1189. Conclusory or speculative assertions by

prison officials are not entitled to any deference. See, e.g., Walker v. Sumner,

917 F.2d 382, 386-87 (9th Cir. 1990).

Consequently, the Turner/O'Lone inquiry is highly fact-specific

and the record must be developed before summary judgment is appropriate.

See Wolfv. Ashcroft, 297 F.3d 305,308-09 (3d Cir. 2002); Beerheide, 286

F.3d at 1189; see also Salahuddin, 993 F.2d at 309 (reversing grant of

summary judgment to prison officials where discovery was needed to

"determine whether use of a suitable room or the [prison] recreation yard

could accommodate Salahuddin's right to congregate religious services and

satisfy the government's security interests"). In Hunafa v. Murphy, 907 F.2d

46 (7th Cir. 1990), for example, the court found it plausible that providing

special meals to Muslims in segregation could implicate security concerns.

But even though the court could not "say that this danger is negligible,"
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"neither can we say the danger is plainly so great, or has been so well

substantiated in the evidence submitted by the defendants, as to entitle them

to summary judgment." Id. at 47. _°

Reviewing the record in the light most favorable to plaintiffs,

there are numerous disputes of material fact as well as factual issues that

require further development, making the district court's sua sponte entry of

summary judgment erroneous.

134, 140 (2d Cir. 2000).

1.

See Bridgeway Corp. v. Citibank, 201 F.3d

Whether DOCS's Proffered Administrative Concerns

Are Legitimate and Rationally Related to the

Challenged Policy Is a Genuine Issue of Disputed Fact.

If the proffered penological objective is a cover for religious

animus, or is simply a post hoc justification, the asserted justification cannot

be considered legitimate and neutral and the first Turner fact is not satisfied. _

10A fully-developed record and a meaningful opportunity for plaintiffs

to engage in discovery are particularly important because the burden is on the

inmate to demonstrate that a prison policy fails the Turner test. See Giano v.
Senkowski, 54 F.3d 1050, 1054 (2d Cir. 1995).

tl See Thornburgh v. Abbot, 490 U.S. 401,415 (government interest

furthered by prison policy must be "unrelated to the suppression of

expression"); Johnson-Bey v. Lane, 863 F.2d 1308, 1311 (7th Cir. 1988)

(prison policy may not be motivated by contempt for a particular sect);

Williams v. Lane, 851 F.2d 867, 875,877 (7th Cir. 1988) (rejecting a
"pretextual" explanation for a prison's failure to offer individualized
(continued ...)
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The Shia plaintiffs' allegation that the failure to accommodate them was

motivated in part by Sunni employees hostile to the Shia faith raises a

substantial question whether DOCS had abdicated its responsibility of acting

neutrally and, as a result, whether its post hoc justifications offered in this

litigation should be disregarded entirely.

Even if not motivated by animus, a prison policy which is based

on a disputed theological view--here, that Shia beliefs do not require that

their Jumah be led by a fellow Shia, and that Shia can meaningfully

experience their religion even when the only religious leaders are Sunni--

cannot be considered neutral and legitimate. Where the Supreme Court and

this Court have upheld prison restrictions on religious exercise under the

Turner test, the policies have been based on secular, neutral objectives and

rationales. See, e.g., O'Lone, 482 U.S. at 345-46 (prison policy that all

inmates of a certain classification must work at jobs outside the facility and

could not return during their shift for Jumah service was based on specifically

articulated security concerns about entering and leaving prison); Fromer v.

(... continued)

congregate religious services); see generally Church of the Lukumi Babalu

Aye, Inc. v. Cit), of Hialeah, 508 U.S. 520, 532 (1993) (holding that the

government may not "disfavor" a religion "because of" its religious content).
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Scully, 874 F.2d 69, (2d Cir. 1989) (prison policy limiting beard length was

based on prison's need to easily identify inmates); Matiyn v. Henderson, 841

F.2d 31, 33 (2d Cir. 1988) (prison officials barred Sunni Muslim from

attending congregate services while he was confined in segregation pending

an investigation regarding a weapon). By contrast, prison restrictions on

religion that are motivated by non-secular concerns or biases do not withstand

judicial scrutiny. In Cooper v. Pate, 324 F.2d 165, 166 (7th Cir. 1963), a

Muslim prisoner alleged that "he was placed in solitary confinement because

he insisted upon obtaining a Muslim bible." The Supreme Court held that

these allegations stated a claim for a constitutional violation since the adverse

actions were taken "solely because of" the inmate's Muslim religious beliefs.

Cooper v. Pate, 378 U.S. 546, 546 (1964) (per curiam); see also Jackson v.

Mann, 196 F.3d 316 (2d Cir. 1999) (reversible error to deny kosher meals

based on the assertion that inmate was not a Jew under Judaic law).

Even assuming that the true goals underlying DOCS's' failure to

allow Shia to worship separately are legitimate and neutral, DOCS failed to

provide evidence that separate Shia religious services for plaintiffs would

create additional administrative burdens. Rather than focus on the specific

issue presented by plaintiffs' requests, DOCS argued that it cannot offer Shia

services because it would be administratively impossible to offer separate
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religious programs for every single imaginable religious subgroup in the

entire prison system. A 112-18. Under this reasoning, no religious

accommodation would ever be granted. See Beerheide, 286 F.3d at 1186 n.2;

cf Thomas, 450 U.S. at 719 (rejecting speculation about possible future harms

arising from precedential effect of accommodating the plaintiff's religious

beliefs). In any event, a conclusory "parade of horribles"---or any conclusory

assertion unsupported by the record--is simply not sufficient at the summary

judgment stage. See Makin v. Colorado Dep't of Corrections, 183 F.3d 1205,

1213-14 (10th Cir. 1999); Hunafa v. Murphy, 907 F.2d 46 (7th Cir. 1990).

Granting summary judgment based on conclusory assertions was particularly

inappropriate because plaintiffs alleged that providing separate services

would not be burdensome, given the staffing and space availability at Fishkill.

A 13. Neither DOCS nor the district court addressed this.

2. There Are Unresolved Questions of Fact as to Whether

Plaintiffs Have Alternative Means of Exercising Their

Religion.

The second Turner factor requires considering plaintiffs' overall

ability to practice their religion. In O'Lone, for example, Muslims were

denied the opportunity to attend Jumah. Nonetheless, the prison policy was

upheld in part because the Muslims had a virtually unlimited right to

congregate for prayer and discussion outside working hours; they had access
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to an Imam; they were given special meals; and special arrangements were

made during Ramadan. O'Lone, 482 U.S. at 351-52. In this case, however, if

the DOCS policy is upheld, plaintiffs' opportunity to practice their faith will

continue to be severely curtailed.

The district court, relying on the erroneous finding that "it is

undisputed that no ecclesiastical authority or religious text requires separate

services for Shi'ites and Sunnis," concluded that "[a]ny deprivation of free

exercise rights alleged by the plaintiffs results solely from the allegedly

hostile and bigoted conduct of the Muslim chaplain at Fishkill." Pugh, 184

F. Supp. 2d at 333, 336. _2 This is incorrect, as congregate services led by a

_2 After (incorrectly) concluding that a claim against the chaplain was

the "heart of the present lawsuit," the district court stated that plaintiffs had

not properly exhausted the Protocol's grievance process as to the chaplain's

behavior. Pugh, 184 F. Supp. 2d at 335. The court erred by deciding this

issue sua sponte and without notice to the pro se plaintiffs. See Snider v.

Melindez, 199 F.3d 108, 112-14 (2d Cir. 1999). In any event, plaintiffs have

not sued the chaplain but instead maintained a broader challenge to DOCS's

failure to allow any separate Shia programs and services. Plaintiffs exhausted

their administrative remedies as to their overall attack on DOCS's policies.

See A 35; see also Ex. H to Plaintiffs' Original Complaint (March 17, 2000

letter from Director of DOCS Inmate Grievance Program to Mr. Chatin,

stating that Chatin's grievance had been answered by the committee at the

"final appellate level" of the grievance process and "there is no provision for

further appeal"). Exhaustion is therefore not an issue in this appeal. Nor does

the issuance of the Protocol somehow relieve DOCS of liability for money

damages, A 17-18, for its prior toleration of the outrageous behavior of the

Sunni chaplain, a state of affairs which the district court acknowledged was

(continued ...)
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Sunni, even if not bigoted or hostile, are not meaningful and consistent with

plaintiffs' Shia faith. Therefore, like the plaintiffs in O'Lone, plaintiffs

cannot celebrate Jumah. Unlike the plaintiffs in O'Lone, however, the Shia

plaintiffs here do not have any access to alternative congregate services.

Plaintiffs do not have access to a Shia Imam. Plaintiffs cannot celebrate

Ramadan appropriately with Sunni Muslims who break fast at a different

time. See Pugh, 184 F. Supp. 2d at 329 n.1. While it is true that plaintiffs can

worship alone in their ceils, this is not enough to protect plaintiffs' rights. See

Ward v. Walsh, I F.3d 873,878 (9th Cir. 1993) (If praying alone satisfied the

second Tun_er factor, "the factor would have no meaning at all because an

inmate would always be able to pray privately.").

3. Whether the Requested Accommodation Will Have an

Undue Impact on Security Is a Genuine Disputed Issue
of Fact.

DOCS also argued, and the district court agreed, that it cannot

offer Shia inmates religious accommodations because of the adverse impact

on security. But as with the DOCS argument under the first Turner factor,

DOCS does not actually assert that accommodating plaintiffs in particular

(... continued)

constitutionally intolerable. See Pugh, 184 F. Supp. 2d at 334 (citing

Muhammad v. Ci_ of N.Y., 904 F. Supp. 161,191 n.39 (S.D.N.Y. 1995)).
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would create greater security risks. And DOCS has never claimed that the

Shia Muslims themselves, as individuals or as a group, represent a security

problem. Instead, DOCS speculated that the precedential effect of

recognizing Shias would have an adverse security impact if an unknown

number of new groups in the future request and receive similar

accommodations. A 119-20. Speculation (more religious groups will come

forward and be recognized by DOCS in the future) piled on top of further

speculation (having more religious groups will increase gang activity and

other security problems) is not competent evidence, see Fed. R. Cir. P. 56(e)

(affidavits must be based on personal knowledge); Allen v. Coughlin, 64 F.3d

77, 80 (2d Cir. 1995) (conclusory assertions generally insufficient to resolve

factual disputes), and should not have been accepted by the district court, see

generally Flagner v. Wilkinson, 241 F.3d 475,485-86 (6th Cir. 2001)

(rejecting prison's argument that policy was reasonably related to security

goals because prison offered no evidence that granting an exemption for the

plaintiff in particular posed a problem), cert. denied, 122 S. Ct. 678 (2001).13

13 See also Salahuddin, 993 F.2d at 309 (reversing grant of summary

judgment where prison officials made only "a conclusory assertion" that

• congregate Muslim services would implicate administrative and security

considerations); Aziz v. LeFevre, 642 F.2d 1109, 1111 (2d Cir. 1981)

(reversing grant of summary judgment to defendants because there were

(continued ...)
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A proffered rationale for a prison policy is unreasonable if, without

some rational justification, other groups have already been granted the benefit

that is denied to the plaintiffs. See Cooper v. Pate, 378 U.S. 546 (1964)

(reversing approval of a prison policy allowing prisoners to possess the Bible but

not the Koran); Sasnett v. Litscher, 19"7F.3d 290, 292-93 (7th Cir. 1999)

(holding that prison policy allowing Catholic crosses with rosaries attached but

not crosses without rosaries violates the Free Exercise rights of inmates);

Whimey v. Brown, 882 F.2d 1068, 1075-76 (6th Cir. 1989) (finding ban on

Jewish inmates traveling between prison complexes for Sabbath services

unreasonable where record showed that other inmates traveled intra-complex for

hospital visits and volunteers from the outside Jewish community traveled intra-

complex for Sabbath services); Aziz v. l_eFevre, 642 F.2d 1109, 1112 (2d Cir.

1981) (noting that ban on prayer in prison courtyard may be unreasonable "given

the fact that diverse activities, including individual, silent prayer" are permitted).

Here, plaintiffs seek the same accommodations currently provided

to Protestants, Spanish-speaking Protestants, Catholics, Spanish-speaking

(... continued)

material factual disputes regarding DOCS's claimed security rationale for

banning group prayer in the recreation yard).
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Catholics, Eastern Orthodox, Quakers, Seventh-day Adventists, Jehovah's

Witnesses, Jews, Buddhists, Native Americans, Rastafarians, Nation of Islam

Muslims, Moorish Science Temple Muslims and, in effect, Sunni Muslims, A

107,236-37, as well as inmates with individual faiths not practiced by

DOCS's chaplains, A 113,141. There was no evidence in the record that

DOCS's failure to extend the same accommodations to Shia inmates is

reasonably related to any legitimate purpose. Looking just at Muslim groups,

DOCS currently allows the Nation of Islam, Moorish Science Temple and, in

effect, Sunni Muslims to have separate religious services. Under the new

Protocol, Shia Muslims join members of the Nation of Islam, Moors and

Sunnis in having separate study classes and holidays. DOCS's suggestion

that this arrangement is workable, but that simply adding separate Shia

services to the mix would create unmanageable security and administrative

concerns defies logic.

4. The Undeveloped Record Does Not Allow the Fourth
Turner Factor to Be Properly Analyzed.

According to Turner, "the existence of obvious easy alternatives

may be evidence that the regulation is not reasonable, but is an 'exaggerated

response' to prison concerns .... [l]f an inmate claimant can point to an

alternative that fully accommodates the prisoner's rights at a de minimis cost
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to valid penological interests, a court may consider that as evidence that the

regulation does satisfy the reasonable relationship standard." Turner, 482

U.S. at 90-91. The Supreme Court has recognized that "few changes will

have no ramifications," id. at 90, and so the plaintiffs need not show that

"alternatives [are] entirely cost-free; costs that are insubstantial in light of the

overall maintenance of the prison are acceptable." Salaam v. Lockhart, 905

F.2d 1168, 1171 (8th Cir. 1990); see also Benjamin v. Coughlin, 905 F.2d

571,576-77 (2d Cir. 1990) (finding that an inmate's requested

accommodation would have a de minimis burden on prison).

DOCS has offered no evidence that the actual cost of

accommodating plaintiffs (versus the highly speculative costs of

accommodating every conceivable religious group in the entire prison system

in the future) would be more than de minimis. Plaintiffs alleged that the cost

would be minimal. In their pleadings, they requested a separate space to meet

for weekly Jumah services, and alleged that Fishkill has extra space and extra

security officers because it is a training facility for officers fresh out of the

academy. A 13. Plaintiffs had requested that an outside volunteer be

allowed to meet with them to lead religious services; a volunteer from a

Brooklyn mosque had applied to do this. A 11-12, 21. If an outside volunteer

was not available, plaintiffs asked to be allowed to pray themselves in a
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separate room, pursuant to written DOCS policy. A 17, 23. DOCS policy

provides that an outside religious volunteer may apply to lead congregate

services or, if none is available, an approved inmate "facilitator" can do the

same. A 23, 141. But the Shia at Fishkill were not allowed to do this,

because DOCS policy only provides these accommodations "where an

inmate's faith [is] not represented by a chaplain at his or her resident facility."

A 141. Since DOCS maintained that the Shia plaintiffs have the same faith as

Fishkill's Sunni chaplain, this low-cost accommodation was denied to them.

Because facts must be interpreted in the light most favorable to plaintiffs, the

record cannot support the conclusion that the cost of the requested

accommodation would be more than de minimis. Since DOCS itself has now

suggested that Shia volunteers should be able to enter the prison to meet with

Shia inmates, A 156, it is hard to see how allowing these meetings to be held

on Fridays and to include communal celebration of a Shia Jumah service

would impose an additional burden which is more than de minimis.

In sum, under each of the four Turner factors, defendants have

not even approached providing the evidence necessary to sustain a ruling in

their favor on the Free Exercise claim. When faced with comparably bare

records on the basis of which judgment was entered for prison officials, courts

-46-



have reversed and remanded for further proceedings. See, e.g., DeHart v.

Horn, 227 F.3d 47, 59-60 (3d Cir. 2000) (en banc); Alston v. DeBruyn, 13

F.3d 1036, 1040 (7th Cir. 1994); Thomas v. Gunter, 32 F.3d 1258, 1260-61

(8th Cir. 1994); Ward v. Walsh, 1 F.3d 873,878-879 (9th Cir. 1993);

Salahuddin v. Coughlin, 993 F.2d 306, 309-10 (2d Cir. 1993); Walker v.

Sumner, 917 F.2d 382, 386-87 (9th Cir. 1989); Whitney v. Brown, 882 F.2d

1068, 1074-76 (6th Cir. 1989). This Court should do the same.

III. The District Court Failed to Recognize that Plaintiffs Stated a

Claim Under the Religious Land Use and Institutionalized Persons
Act of 2000.

The district court failed to consider whether plaintiffs alleged a

viable claim under the Religious Land Use and Institutionalized Persons Act

of 2000 ("RLUIPA"), which was passed by Congress in response to the

Supreme Court's invalidation of the Religious Freedom Restoration Act

("RFRA"). RLUIPA is essentially a stronger version of RFRA but with a

more limited application: it applies only to land use decisions and religious

exercise by incarcerated and institutionalized persons. See generally 146

Cong. Rec. $7774, $7774 (July 27, 2000) (joint statement of Sen. Hatch &

Sen. Kennedy). Had the district court applied RLUIPA and required DOCS

to meet its stringent burden of proof, plaintiffs' claims could not have been

dismissed.
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A. The District Court Erred by Failing to Consider the

Applicability of RLUIPA.

While the pro se plaintiffs did not cite RLUIPA in the main text

of their complaint, they did cite and quote it in an attached exhibit. A 38-40.

Because exhibits are considered part of the complaint, see Kramer v. Time

Wanzer Inc., 937 F.2d 767,773 (2d Cir. 1991), the district court was obliged

to consider it before dismissing plaintiffs' suit, cf Drake v. Delta, 147 F.3d

169, 170 n.1 (2d Cir. 1998) (considering assertions in pro se memorandum of

law); Gill v. Moonev, 824 F.2d 192, 194 (2d Cir. 1987) (considering

assertions in pro se affidavit on motion to dismiss).

Even if the pro se plaintiffs did not adequately reference

RLUIPA, it was still erroneous for the district court to fail to consider its

applicability. Complaints need not plead the law. See Fed. R. Civ. P. 8(a),

(e)(1) & (f); seealso, e.g., Kreigerv. Fadely, 211 F.3d 134, 136 (D.C. Cir.

2000). Indeed, this Court has held that "the failure in a complaint to cite a

statute, or to cite the correct one, in no way affects the merits of a claim.

Factual allegations alone are what matters." Albert v. Carovano, 851 F.2d

561,571 n.3 (2d Cir. 1988); accord Northrop v. Hoffinan of Simsbury, Inc.,

134 F.3d 41, 45-46 (2d Cir. 1997); Flickinger v. Harold C. Brown & Co., 947

F.2d 595,600 (2d Cir. 1991); Herzog & Strauss v. GRT Corp., 553 F.2d 789,
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791 n.2 (2d Cir. 1977). On closely analogous facts, the Third Circuit, noting

that "RFRA is the law regardless of whether the parties mention it," held that

it was reversible error not to consider a pro se complaint nominally pied under

the First Amendment as also asserting a claim under RFRA's more stringent

standard. Small v. Lehman, 98 F.3d 762, 766 (3d Cir. 1996).

The district court should have considered plaintiffs' RLUIPA

claim on the merits for two additional reasons. First, the Shia plaintiffs

proceeded pro se until after the district court dismissed their complaint. A 8.

It is well-established that pro se submissions must be "read liberally.., to

raise the strongest arguments that they suggest." Graham v. Henderson, 89

F.3d 75, 79 (2d Cir. 1996) (internal punctuation omitted). This Court requires

that district courts consider any colorable legal theories before dismissing a

pro se complaint. See Liner v. Goord, 196 F.3d 132, 135-36 (2d Cir. 1999);

see also Vital v. Interfaith Med. Ctr., 168 F.3d 615,620 (2d Cir. 1999) (noting

that district court properly considered legal argument not raised by pro se

plaintiff); Grabois v. Jones, 89 F.3d 97, 101 (2d Cir. 1996) (vacating and

remanding for application of correct substantive law),

Second, the district court was bound to follow the principle that

"if a case can be decided on either of two grounds, one involving a

constitutional question, the other a question of statutory construction or
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general law," a federal court should "decide only the latter." Ashwander v.

Tennessee Valley Auth., 297 U.S. 288, 347 (1936) (Brandeis, J., concurring);

see also United States v. Bloom, 149 F.3d 649, 653 (7th Cir. 1998)

("Longstanding practice calls for federal judges to explore all non-

constitutional grounds of decision before addressing constitutional ones.").

Since RLUIPA's requirements in the area of religious accommodation for

institutionalized persons are more stringent than those of the Free Exercise

Clause, see Charles v. Verhagen, 220 F. Supp. 2d 937, 953 (W.D. Wis. 2002),

a favorable adjudication on the merits of plaintiffs' RLUIPA claim would

obviate the need to address their constitutional claims. The principle of

constitutional avoidance suggests it was inappropriate for the district court to

read plaintiffs' pleadings narrowly to allege only constitutional claims when

Congress has enacted a directly applicable statute.

B. RLUIPA Requires Reversal of the District Court's

Judgment.

Application of RLUIPA shows that defendants were not entitled

to judgment as a matter of law on plaintiffs' Free Exercise claim. RLUIPA

provides in relevant part that:

No government shall impose a substantial burden on the

religious exercise of a person residing in or confined to an

institution.., unless the government demonstrates that

imposition of the burden on that person - (1) is in furtherance of
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a compelling governmental interest; and (2) is the least
restrictive means of furthering that compelling governmental
interest.

42 U.S.C. § 2000cc-1 (a). "Religious exercise" is defined as "any exercise of

religion, whether or not compelled by. or central to, a system of religious

belief. ''14 42 U.S.C. § 2000cc-5(7)(A). By its terms, RLUIPA is to be

construed to broadly favor protection of religious exercise. See id. § 2000cc-

3(g). A plaintiff establishes a prima facie claim under RLUIPA by proving

that a substantial burden has been imposed on a sincere exercise of religion.

Kikumura v. Hurley, 242 F.3d 950, 960 (10th Cir. 2001 ). 15 If a plaintiff can

make such a prima facie showing, the burden shifts to the prison officials to

show that the challenged policy is the "least restrictive means" to serve a

"compelling government interest." 42 U.S.C. §§ 2000cc-l(a) & 2000cc-2(b).

14 This definition is broader than that in RFRA.

15 While Kikumura was decided under RFRA, the language of

RLUIPA's "substantial burden" concept and compelling interest/least

restrictive means test is materially identical to the language of RFRA; thus, it

is appropriate to apply cases decided under RFRA in interpreting RLUIPA.

See Marria v. Broaddus, 200 F. Supp. 2d 280, 298 (S.D.N.Y. 2002); Charles,

220 F. Supp. 2d at 943-44.
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1. DOCS's Refusal to Allow Shia Congregate Services
Imposes a Substantial Burden on Plaintiffs' Free

Exercise of Religion.

Because the district court correctly found, and DOCS did not

contest, that plaintiffs were engaged in a sincere exercise of religion, see

Pugh, 184 F. Supp. 2d at 333, plaintiffs need only show that DOCS's refusal

to allow them to worship separately imposed a substantial burden on their free

exercise to make a prima facie case under RLUIPA. A substantial burden

exists when an individual is forced to abandon one of the precepts of his faith.

See Sherbert v. Verner, 374 U.S. 398,404 (1963); Jolt, v. Coughlin, 76 F.3d

468,477 (2d Cir. 1996); see also Joint Statement of Sen. Hatch & Sen.

Kennedy, 146 Cong. Rec. at $7776 (RLUIPA's "substantial burden" test

should be "interpreted by reference to Supreme Court jurisprudence").

Because plaintiffs have alleged that Shia-led Jumah services are mandated by

their religion and that a Sunni-led Jumah is religiously meaningless (or

worse), they have alleged that DOCS policy, even under the new Protocol,

prevents them from fulfilling a mandatory religious duty, thereby creating a

triable issue as to whether their religious exercise is substantially burdened.

In Small v. Lehman, 98 F.3d 762 (3d Cir. 1996) (decided under RFRA), for

example, the prison only provided one Muslim service, and argued that a

Muslim religious authority approved of combined services for all Muslims.
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See id. at 765. The Sunni plaintiffs alleged that forcing them to attend

services led by an American Muslim Mission Imam violated their faith's

requirement that services be led by a Sunni. See id. at 764-65. The Court of

Appeals reversed the grant of summary judgment to the prison officials,

finding a genuine issue as to whether the inmates' right to worship

congregationally had been substantially burdened. See id. at 767-68.16

2. Forbidding Shia Congregate Services Is Not the Least

Restrictive Means of Achieving Prison Security.

Once plaintiffs demonstrated a substantial burden on their free

exercise, the burden should have shifted to DOCS to show that its refusal to

allow separate Shia services is the least restrictive means to achieve

compelling state objectives. RLUIPA's "exacting least restrictive means test"

is far more stringent than the Turner standard. Charles, 220 F. Supp. 2d at

949. First, it requires a much tighter fit between the challenged policy and its

asserted goals. Second, it moves the burden of justification for the policy

from the plaintiffs to the government. Compare 42 U.S.C. §§ 2000cc-1 (a) &

2000cc-2(b) with Fromer v. Scull),, 874 F.2d 69, 74 (2d Cir. 1989). So even

16Indeed, courts have found that preventing a non-mandatory religious
practice can impose a substantial burden on free exercise. See Mack v.

O'Leary, 80 F.3d 1175, 1179 (7th Cir. 1996); Kikumura, 242 F.3d at 961.
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assuming the district court in this case was correct that DOCS policy satisfies

the Turner requirements, remand is necessary because DOCS was never

forced to meet its heavy burden under RLUIPA.

The compelling government interest inquiry "does not consider

the prison regulation in its general application, but rather considers whether

there is a compelling government reason, advanced in the least restrictive

means, to apply the prison regulation to the individual claimant." Kikumura,

242 F.3d at 962; see also Jolly, 76 F.3d at 478 (application of the regulation

"to the person" must meet the demanding RFRA standard). While safety and

security are compelling interests, DOCS offers nothing more than speculation

in support of its assertion that allowing Shia to worship separately would

injure the safety and security of the prison system. It is counter-intuitive that

allowing separate services for Nation of Islam, the Moorish Science Temple

and some large number of other religious groups is compatible with safe

administration, while refusing to treat Shia inmates in a similar fashion is the

least restrictive means towards a truly compelling goal.

At bottom, DOCS's argument amounts to a claim that because it

is administratively inconvenient to offer separate religious services for many

different groups, it may pick and choose--in this case, based in part on its

chaplain's tendentious view of Shia religious beliefs--which of the various
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sects it will permit to worship separately, allowing some faiths which likely

have few adherents within DOCS (e.g., the Moorish Science Temple,

Quakers, Buddhists and Native Americans) to worship separately, while

pleading that a "compelling state interest" bars similar treatment for Shia

Muslims. Arbitrarily allowing some but not other groups to worship

separately is not a narrowly tailored means of serving compelling interests.

The "parade of horribles" argument made by DOCS and

accepted by the district court has been rejected repeatedly under RFRA by

courts in this circuit. For instance, in Jolly v. Coughlin, 76 F.3d at 478, this

Court rejected DOCS's unsupported argument that granting a religious

exemption from a tuberculosis test to the plaintiff would "encourag[e] others

to object to the PPD test, presumably also on religious grounds." The Court

noted that "DOCS policy is not insulated from scrutiny merely because the

defendants brandish the concepts of public health and safety." ld. at 479. In

Campos v. Coughlin, 854 F. Supp. 194 (S.D.N.Y. 1994), inmates challenged a

prison ban on wearing Santeria beads. Judge Sotomayor quic_y rejected

DOCS's "speculation" that "some currently non-existent inmate group may in

the future form and adopt colors.., to coincide with the colors of plaintiffs'

Santeria beads." ld. at 209: see also Alameen v. Coughlin, 892 F. Supp. 440,

450 (E.D.N.Y. 1995) (declining to credit DOCS's speculation that allowing
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Muslims to use prayer beads "will cause gang members to Steal the beads and

then re-string them and use them to display gang colors").

IV. The District Court Erred in Dismissing Plaintiffs' Equal Protection
Claim.

The district court erroneously conflated the Equal Protection and

Free Exercise Clause analysis. See Pugh, 184 F. Supp. 2d at 333. When an

inmate brings a religious rights equal protection challenge, "the

reasonableness of the prison rules and policies must be examined to determine

whether distinctions made between religious groups in prison are reasonably

related to legitimate penological interests." Benjamin v. Coughlin, 905 F.2d

571,575 (2d Cir. 1990) (emphasis added); see also Fraise v. Terhune, 283

F.3d 506, 521 (3d Cir. 2002); Morrison v. GarraghO,, 239 F.3d 648, 657 (4th

Cir. 2001); Dehart v. Honz, 227 F.3d 47, 61 (3d Cir. 2000) (en banc).

On the original record before the district court (prior to the Rule

60 submission), DOCS explicitly conceded that it provided separate religious

programs and services for Buddhists, Native Americans, Rastafarians, Jews,

Quakers, Protestants, Catholics, Nation of Islam Muslims and Moorish

Science Temple Muslims. A 107. A document provided by DOCS hinted

that "Orthodox Christian[s]" may also have special privileges. A 146. The

pro se plaintiffs, meanwhile, called attention to DOCS's separate
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accommodations for Jehovah's Witnesses. A 25. As discussed above,

plaintiffs plainly raised a triable issue as to whether DOCS's "generic"

Muslim program was in fact a Sunni Muslim program. And evidence also

revealed that DOCS policy allows inmates with individualized religious

beliefs to be led in congregate services by outside volunteers or, if

unavailable, approved inmate facilitators. Even putting aside the new

evidence offered with the Rule 60 motion--which proved that DOCS

provides Jehovah's Witnesses, Seventh-day Adventists, Spanish-speaking

Protestants, Spanish-speaking Catholics and Eastern Orthodox Christians with

separate services--the record before the district court cried out for a vigorous

Equal Protection analysis of the reasons, if any, why Shia Muslims could not

have the sameor similar accommodations as all of these other Muslim and

non-Muslim groups. This analysis was never performed.

A. The District Court Failed to Address the Equal

Protection Problem Posed by Defendants' Actions.

The district court erred by assuming that Equal Protection and

Free Exercise rights are co-extensive. The difference in emphasis can be

crucial. In Lucero v. Hensley, 920 F. Supp. 1067, 1074-75 (C.D. Cal. 1996),

for example, the court found that while the Native American plaintiffs failed

to establish that the Free Exercise Clause required the state prison to provide
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them with a full-time Native American spiritual advisor, their contention that

the prison's refusal to employ such an advisor while at the same time

employing a full-time Rabbi was sufficient to state an Equal Protection claim.

See also Cruz v. Beto, 405 U.S. 319, 322 (1972) (Buddhist plaintiff stated a

constitutional claim where prison policy created incentives for Protestant,

Catholic and Jewish worship but barred him from practicing his faith);

LeFevers v. Saffle, 936 F.2d 1117, 1120 (10th Cir. 1991) (Seventh-day

Adventist inmate stated an Equal Protection Claim where other faith groups

received special diets but prison officials rejected his request for vegetarian

diet); see general6, also Morrison, 239 F.3d at 657 (explaining difference

between inmate's Free Exercise and Equal Protection claims). Equal

Protection analysis examines the rationality of the prison's distinctions and

discriminations between groups.

B. DOCS's Lack of Accommodation of Shia as Compared

to Other Religious Groups and Sub-Groups Is Not

Reasonably Related to Any Legitimate Objective.

There is nothing in the record which establishes, as a matter of

law, that the invidious distinction DOCS has drawn between Shia Muslims

and all of the many other religions it accommodates is reasonable. Though

the district court never performed an Equal Protection analysis, it arguably

accepted two justifications for DOCS's discrimination. First, by stating that
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"it is undisputed that no ecclesiastical authority or religious text requires

separate services for Shi'ites and Sunnis," the court seemed to accept DOCS's

argument that the current program meaningfully satisfied plaintiffs' religious

needs. As discussed in Section II.A supra, this was error. Indeed, telling

Shias that a Sunni-led congregate service satisfies their faith is akin to

"tell[ing] Anglicans to kiss the Pope's ring but pretend he's the Archbishop of

Canterbury." Sasnett v. Litscher, 197 F.3d 290, 293 (7th Cir. 1999); cf

SapaNajin v. Gunter, 857 F.2d 463,464 (8th Cir. 1988) (prison violated Free

Exercise rights of Sioux by providing only a Native American chaplain whose

beliefs were actively hostile and irreverent toward those of the plaintiff).

The second justification that the district court arguably credited

was that DOCS simply could not afford to recognize more religions. Insofar

as the argument is that recognizing one religion would mean recognizing

countless others, this is not the question before the court and it is speculative

and unproven besides. See Sections II.B.1 & II.B.3, supra. Even assuming

that DOCS's resources are stretched to their limits, the fair and reasonable

solution is not to categorically deny accommodation to one religion while

continuing to accommodate myriad others. Instead, the solution would be to

redistribute DOCS's limited resources and evenhandedly attempt to

accommodate all religions. As the Seventh Circuit explained, "[p]rison
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administrators, like most govemment officials, have limited resources to

provide the services they are called upon to administer. Within these

constraints, the prison must afford all inmates a reasonable opportunity to

practice their religion. In providing this opportunity, the efforts of prison

administrators, when assessedin their totality, must be evenhanded .... IT]he

treatment of all inmates must be qualitatively comparable." AI-Alamin v.

Gramley, 926 F.2d 680, 686 (7th Cir. 1991 ); see also Cruz, 405 U.S. at 322

(holding that Buddhist was entitled to "a reasonable opportunity of pursuing

his faith comparable to the opportunities afforded fellow [Christian and

Jewish] prisoners"); Johnson-Bey v. Lane, 863 F.2d 1308, 1312 (7th Cir.

1988) (Posner, J.) (remanding and noting it is "troubling" that the prison gave

far greater accommodations to mainstream religions than to the Moorish

Science Temple); McElvea v. Babbitt, 833 F.2d 196, 199 (9th Cir. 1987)

(finding allegation that prison does not provide Jewish reading material but

provides literature of other religions states an Equal Protection claim).
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CONCLUSION

This Court should vacate the judgment of the district court and

remand for further proceedings, including full discovery. The manner in

which summary judgment was entered was procedurally improper and

fundamentally unfair to the pro se plaintiffs. The undeveloped record does

not come close to showing that plaintiffs had notice they were facing

summary judgment; that all available evidence was before the court; or that

there were no disputed issues of material fact and DOCS was entitled to

judgment as a matter of law on plaintiffs' constitutional and statutory claims.

Any one of these failings is sufficient for reversal. In combination, they

fatally undermine any notion that the judgment below is sustainable.

The sparse record is currently insufficient to determine what

precise relief plaintiffs will be entitled to, should they prevail on the merits

after full discovery. This Court need not decide, for example, whether

allowing Shias to gather for wee_y congregate services with an outside

volunteer is sufficient to satisfy their rights while comporting with legitimate

penological concerns. The issue of appropriate relief is not before this Court.

It cannot be resolved until plaintiffs are allowed discovery about the

rationales underlying DOCS's proffered justifications and until those
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justifications are scrutinized by the district court under the correct

constitutional and statutory standards. Accordingly, this Court should vacate

and remand, while supplying appropriate instructions to the district court as to

the governing substantive law.
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