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PRELIMINARY STATEMENT 

This case concerns whether three different vehicle collisions count 

as one, two, or three “accidents” within the meaning of an insurance 

policy issued to the owner of a dump truck by plaintiff-appellant 

National Liability & Fire Insurance Company (“National”). The first 

collision occurred when the raised dump box of the dump truck struck a 

highway overpass bridge. The overpass, owned by defendant-appellee 

New York State Thruway Authority was damaged, and the dump box 

was sheared off from the truck and landed in the roadway. The second 

collision occurred when a passenger vehicle struck the dump box, 

injuring several adults and children in the vehicle. And the third 

collision involved a second passenger vehicle striking the dump box, 

causing more personal injuries. 

After the injured passengers and the Thruway Authority sued the 

owner of the dump truck in New York state court, National commenced 

this interpleader action in the U.S. District Court for the Eastern 

District of New York. National seeks a declaration that the three 

collisions constitute only one “accident” under the policy, and thus it is 
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liable to pay no more than the $1,000,000 per accident policy limit to 

the Thruway authority and the personal injury plaintiffs.1  

The district court (Chen, J.) applied the governing test from New 

York insurance law—the so-called “unfortunate event” test—and 

determined that the three collisions constituted three separate 

“accidents” under the policy with a $1,000,000 policy limit for each. The 

court found that the dump truck’s collision with the overpass bridge 

was a separate accident from the first passenger vehicle’s collision 

because they were discontinuous in time and space, involved different 

hazards, and had different intervening causes. The court similarly 

found that the two passenger vehicle collisions were separate accidents.   

The district court’s decision and judgment should be affirmed 

because the court correctly applied the appropriate legal test while 

assuming the facts most favorable to National.  Moreover, even if the 

two passenger vehicle collisions could be said to comprise one accident 

for purposes of the policy, the dump truck’s collision with the overpass 

1 This brief is submitted on behalf of the Thruway Authority.  
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was plainly a separate accident from the subsequent passenger vehicle 

collisions.  

 

JURISDICTIONAL STATEMENT 

The district court had jurisdiction in this interpleader action 

under 28 U.S.C. § 1332(a)(1) & 1335. Plaintiff-appellant National 

Liability & Fire Insurance Co. is a citizen of Nebraska and defendants-

appellees are citizens of either New York or New Jersey. (Joint 

Appendix (“A.”) 231-233.) After defendants’ motions for summary 

judgment were granted (A. 21-22), judgment was entered dismissing the 

case on September 8, 2014 (A. 22; Special Appendix (“S.A.”) 1). National 

filed a timely notice of appeal on September 30, 2014. (A. 23, 890.) This 

Court has jurisdiction under 28 U.S.C. § 1291. 

 

ISSUE PRESENTED 

Whether the district court correctly determined that the three 

collisions at issue here constituted three “accidents” for purposes of an 

insurance policy.  

 3 
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STATEMENT OF THE CASE 

A. The Vehicle Collisions 

The undisputed evidence on summary judgment establishes the 

following facts concerning the collisions at issue. 

1. Collision of the dump truck with the overpass 

In April 2010 at a little before 5 a.m. one morning, a dump truck 

owned and operated by Stoney Ridge Top Soil was traveling along an 

unlighted portion of Interstate Highway 90 in Ontario County, New 

York, as part of highway repaving work that Stoney Ridge was 

performing as a subcontractor of Villager Construction, Inc. (A. 47-48, 

147, 296, 299.) Unnoticed by the truck driver, John Hoey, the dump box 

was mistakenly in a raised position. (A. 296.) As the truck attempted to 

drive under an overpass bridge, the raised dump box struck the bridge, 

sheared off from the base of the truck, and landed in the right lane of I-

90. (A. 296.) The forward momentum of the truck and force of the 

collision flipped the dump box over and sent it about sixty feet down the 

highway. The truck, uncontrolled by the driver, eventually came to rest 

in the median about six hundred feet from the overpass. (A. 51-53, 313.)  

 4 
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The driver exited the dump truck, walked around the vehicle 

checking the tires because he did not initially realize that the dump box 

had been shorn off. (A. 54.) The driver did not put out reflective 

markers or flares, or take any other steps to warn oncoming motorists 

of the presence of the dump box in the right lane. (A. 63.) Nor did the 

driver contact emergency services authorities. (A. 70.) 

2. Collisions of two passenger vehicles with 
the dump box 

Some time later, a van carrying two adults and eight children, 

members of the Itzkowitz family, struck the dump box. (A. 296, 313.) 

The van careened onto the highway median and came to rest several 

hundred feet from the bridge, while the dump box spun clockwise but 

remained in the roadway. (A. 313.) Subsequently, a second passenger 

vehicle struck the dump box in the highway. (A. 296.) This second 

vehicle carried three adults and four children, members of the Compton 

and Hershkowitz families. (A. 296.) Several onlookers and passengers in 

the vehicles called 911 to report the collisions.   

 5 
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B. The State Court Litigation and National’s 
Insurance Policy   

Three actions were filed against the driver and owners of the 

dump truck (John Hoey, Amy Simon-Hoey, and Stoney Ridge), and the 

general contractor on whose project the dump truck was working 

(Villager). The Thruway Authority sued in Albany County Supreme 

Court claiming nearly $197,000 in property damage to its bridge. (A. 

580-581.) The passengers in the Itzkowitz vehicle and the passengers in 

the Compton/Hershkowitz vehicle sued for personal injuries in separate 

actions in Kings County Supreme Court. (A. 101-113, 117-145.)  

The owner of the dump truck was insured by plaintiff-appellant 

the National. (A. 183-226.) National’s policy capped all liability for “any 

one ‘accident’” at one million dollars. (A. 199.) Its “Limit Of Insurance” 

provision further states that “[a]ll ‘bodily injury’, ‘property damage’ and 

‘covered pollution cost or expense’ resulting from continuous or repeated 

exposure to substantially the same conditions will be considered as 

resulting from one ‘accident.’” (A. 199.) An “accident” under the policy’s 

definition “includes continuous or repeated exposure to the same 

conditions resulting in ‘bodily injury’ or ‘property damage.’” (A. 203.)  

 6 
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National contended that all injuries and damages arose out of a 

single “accident” and so tendered $1,000,000 total to be distributed 

among all parties who had initiated lawsuits. The parties contended 

that there were three separate accidents and that National was 

therefore liable for up to $3,000,000.  

C. This Federal Interpleader Action and the 
District Court’s Decision 

In January 2012, National filed an interpleader action in the U.S. 

District Court for Eastern District of New York. (A. 10.) The complaint, 

as amended, named as defendants the Thruway Authority, the drivers 

of the two passenger vehicles (Max Itzkowitz and Yosef Compton), the 

owner of the Compton vehicle (Madison Title), all of the personal injury 

plaintiffs, the driver and owners of the dump truck (the Hoeys and 

Stoney Ridge), and the general contractor for the project on which the 

dump truck was working (Villager).  (A. 231-233.)   

National sought to deposit $1,000,000 into the court’s registry to 

be allocated among the claimants, and an order confirming that 

interpleader is proper. See 28 U.S.C. § 1335; Fed. R. Civ. P. 22(a). (See 

also A. 236.) National also sought an order enjoining the personal injury 
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plaintiffs and the Thruway Authority “from instituting or prosecuting 

any proceeding in the State of New York affecting” the insurance policy 

and “National’s obligations thereunder.” (A. 236.) All parties except the 

driver of the truck (John Hoey) and owner of Stoney Ridge (Amy-Lynn 

Simon Hoey) answered. The Itzkowitz personal injury plaintiffs served 

a counterclaim seeking a declaration that National’s liability limit is 

$3,000,000 for the incident.  

After discovery, both sides moved for summary judgment. 

National sought a judgment declaring that its liability under the policy 

is capped at $1,000,000 total for the three collisions—in other words, 

that the three collisions constituted one “accident” under the policy. (A. 

380.) The Itzkowitz personal injury plaintiffs, the driver and owner of 

the Compton/Hershkowitz vehicle, and the Thruway Authority all cross-

moved for summary judgment, seeking orders declaring that there were 

three separate “accidents” under the policy with a $1,000,000 policy 

limit for each. (A. 432, 528, 567.)   

The district court applied the governing test from New York law, 

the so-called “unfortunate event” test, and concluded that “there are at 

least two separate incidents.” (A. 871.) The collision with the overpass 
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and the Itzkowitz collision in the roadway were “entirely different[,] 

separate events” (A. 872) because there were “intervening agents” and 

at least one “intervening event” between the overpass collision and the 

Itzkowitz collision (A. 874). The overpass collision involved “a clear road 

with no obvious impediments” and the dump box, left in a raised position 

by the driver’s and owner’s negligence, hitting the overpass. (A. 872.) The 

Itzkowitz collision occurred because of additional negligence of the truck 

driver and negligence of the driver of the Itzkowitz vehicle, as well as a 

new intervening “agent”—the dump box in the roadway. (A. 872.)  

The court then held that the Itzkowitz and Compton/Hershkowitz 

collisions were also separate accidents under the policy. There was “a 

temporal break” of at least thirty seconds, “a spa[t]ial break,” and a 

break of the causal continuum. (A. 873.) In between the two passenger 

vehicle collisions, the dump box had come to rest and the 

Compton/Hershkowitz vehicle confronted a “different set of 

circumstances,” in terms of speed, lighting, angle of the dump box, and 

other factors. (A. 873.) There was also additional negligence by the 

driver of this vehicle that further interrupted the causal continuum 

between collisions. (A. 874.)  

 9 
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STANDARD OF REVIEW AND SUMMARY OF ARGUMENT 

This Court reviews de novo a district court’s grant of summary 

judgment, see Gorzynski v. JetBlue Airways Corp., 596 F.3d 93, 101 (2d 

Cir. 2010), and its interpretation of contracts, including insurance 

agreements, see Ment Bros. Iron Works Co. v. Interstate Fire & Cas. Co., 

702 F.3d 118, 121 (2d Cir. 2012). 

Unless express policy language provides otherwise, New York 

applies the “unfortunate event” test to determine if multiple collisions 

or other events producing injury constitute one or more “accidents” (or 

“occurrences”) under an insurance policy’s per accident limit. The test 

treats multiple collisions as a single accident under a liability policy 

only if they were temporally and spatially proximate and part of a 

single causal continuum uninterrupted by intervening agents or objects.  

Applying the “unfortunate event” test, the district court correctly 

determined that the collision of the dump truck with the Thruway 

Authority’s bridge was a separate accident from the passenger vehicles’ 

collisions with the dump box lying in the roadway. Assuming the facts 

most favorable to National’s position, the district court concluded that 

the collisions were not instantaneous. The collisions were not spatially 
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proximate because one involved hitting a highway overpass bridge 

while the others occurred on the roadway itself. And there were 

multiple intervening agents and factors between the collisions, 

including negligence by the driver of the dump truck and the drivers of 

the passenger vehicles.  Although the Thruway Authority’s interests are 

not directly implicated by whether the passenger vehicle collisions were 

themselves separate accidents for purposes of the policy, the State 

agrees with the district court’s conclusion that those too were different 

accidents.  

 

 ARGUMENT 

THE DUMP TRUCK’S COLLISION WITH THE 
OVERPASS WAS A SEPARATE ACCIDENT FOR 
PURPOSES OF THE INSURANCE POLICY 

This is an interpleader action in which interpretation of the 

insurance policy is governed by New York law. This Court must 

therefore “construe and apply” New York law as it “believe[s] the state’s 

highest court would.” City of Johnstown v. Bankers Standard Ins. Co., 

877 F.2d 1146, 1153 (2d Cir. 1989). 
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This interpleader action is premised on diversity of citizenship 

and hence the choice-of-law rules of New York, the forum state, are 

applied. See Griffin v. McCoach, 313 U.S. 498, 503 (1941); Republican 

Nat. Comm. v. Taylor, 299 F.3d 887, 890 (D.C. Cir. 2002). Under those 

choice-of-law rules, the consent of all parties is sufficient to establish 

the applicability of New York substantive law. See Fed. Ins. Co. v. Am. 

Home Assurance Co., 639 F.3d 557, 566 (2d Cir. 2011). All parties to 

this case agree that New York’s law applies. (A. 403, 447-448, 531-532, 

583.) But even without that consent, New York law would still apply. 

The primary question in New York choice-of-law rules for insurance 

policies is what the contracting parties understood to be the principal 

location of the insured risk. See Zurich Ins. Co. v. Shearson Lehman 

Hutton, Inc., 84 N.Y.2d 309, 318 (1994). The policy here was issued in 

New York to a New York business to cover New York-based business 

operations. Moreover, the accidents occurred in New York, creating 

other “contacts” with the state. Id. at 317-18. In sum, there can be no 

doubt that New York substantive law applies here. 

Construction of policy terms in a third-party liability context, as is 

presented here, “is influenced by the public policy concern of ensuring 
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adequate compensation for injured third-parties who are not parties to 

the insurance contract, and, perforce, played no role in negotiating its 

terms.” World Trade Ctr. Props. LLC v. Hartford Fire Ins. Co., 345 F.3d 

154, 187 (2d Cir. 2003), abrogated in part on other grounds by Wachovia 

Bank v. Schmidt, 546 U.S. 303 (2006); accord Port Auth. of N.Y. and 

N.J. v. Affiliated FM Ins. Co., 311 F.3d 226, 233 (3d Cir. 2002) (goal of 

compensating innocent third parties is properly considered in 

construing insurance policies in third-party context). 

Unless an insurance contract contains specific language showing 

an intent to aggregate separate incidents for the purposes of capping 

coverage, New York courts determine whether a set of circumstances 

amounts to one or more than one “accident” or “occurrence” by applying 

the “unfortunate event” test. See Appalachian Ins. Co v. Gen. Elec. Co., 

8 N.Y.3d 162, 170-73 (2007); Roman Catholic Diocese of Brooklyn v. 

Nat’l Union Fire Ins. Co. of Pittsburgh, 21 N.Y.3d 139, 148 (2013) 

(plurality opinion); ExxonMobil Corp. v. Certain Underwriters at 

Lloyd’s, London, 50 A.D.3d 434, 435 (1st Dep’t 2008); see also World 

Trade Ctr. Props. LLC, 345 F.3d at 187 (unfortunate event test is 

designed to determine how many “accidents” or “occurrences” were 

 13 

Case 14-3651, Document 96, 03/25/2015, 1469516, Page20 of 39



involved in a given event or series of events for purposes of third-party 

insurance coverage “‘when the damage is to several persons’”) (quoting 

Arthur A. Johnson Corp. v. Indem. Ins. Co. of N. Am., 7 N.Y.2d 222, 227 

(1959)). New York insurance law treats the contractual terms “accident” 

or “occurrence” as synonymous. Appalachian Ins. Co., 8 N.Y.3d at 173.  

A. Because National’s Policy Language Does Not 
Expressly Provide Otherwise, the “Unfortunate 
Event” Test Applies Here. 

 National’s policy caps all liability for “any one ‘accident’” at one 

million dollars in the “Limit Of Insurance” provision. (A. 199.) That 

provision further states that “[a]ll ‘bodily injury’, ‘property damage’ and 

‘covered pollution cost or expense’ resulting from continuous or repeated 

exposure to substantially the same conditions will be considered as 

resulting from one ‘accident.’” (A. 199.) An “accident” under the policy’s 

definition “includes continuous or repeated exposure to the same 

conditions resulting in ‘bodily injury’ or ‘property damage.’” (A. 203.)  

Although National argues that its policy language “expressly 

aggregates certain incidents into a single ‘accident’” (Brief of Plaintiff-

Counter-Defendant-Appellant National (“Br.”) at 20), the policy 

language here is nearly identical to language that courts applying New 
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York law have found does not aggregate accidents or occurrences and 

instead calls for application of the unfortunate event test. See, e.g., 

Stonewall Ins. Co. v. Asbestos Claims Mgmt. Corp., 73 F.3d 1178, 1213-

14 (2d Cir. 1995) (policy defined “occurrence” as “an accident, including 

continuous or repeated exposure to conditions, which results in bodily 

injury or property damage, neither expected nor intended from the 

standpoint of the insured”); Appalachian Ins. Co, 8 N.Y.3d at 172-73 

(“occurrence” defined as “an accident, event, happening or continuous or 

repeated exposure to conditions which unintentionally results in injury or 

damage during the policy period”); Roman Catholic Diocese, 21 N.Y.3d at 

148 (“occurrence” defined as “an accident, including continuous or repeated 

exposure to substantially the same general harmful conditions”).2  

2 See also ExxonMobil Corp., 50 A.D.3d at 434 (“occurrence” 
defined as “an accident, an event or a continuous repeated exposure to 
conditions which result in personal injury or property damage, provided 
all damages arising out of such exposure to substantially the same 
general conditions existing at or emanating from each premises location 
of the Assured shall be considered as arising out of one occurrence”); 
Int’l Flavors & Fragrances v. Royal Ins. Co. of Am., 46 A.D.3d 224, 226 
(1st Dep’t 2007) (“occurrence” defined as “an accident, including 
continuous or repeated exposure to substantially the same general 
harmful conditions”).  
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As the Court of Appeals has explained, the “continuous or 

repeated exposure” policy language on which National relies for its 

claim that the policy aggregates multiple collisions into one “accident” 

(Br. at 22-23) is boilerplate that was added starting in the 1960s to 

make clear that policies covered conditions that developed over time, such 

as asbestos exposure or pollution, in addition to “sudden events” that were 

traditionally covered. See Appalachian Ins. Co., 8 N.Y.3d at 172-73; see 

also Br. at 1 (“The relevant National policy language has been contained 

in liability policies in substantially the same form for over 40 years”).  

National’s cited policy language thus does not speak to the situation 

here—a paradigmatic series of “sudden events.” Even if National is correct 

in asserting that a plain language reading of the policy’s terms could 

support its position, that would at best create an ambiguity about the 

policy’s intention to aggregate incidents for purposes of limiting coverage. 

And any such ambiguity must be resolved against the insurer and in favor 

of covering the losses. See generally Westchester Resco Co., L.P. v. New 

England Reinsurance Corp., 818 F.2d 2, 3 (2d Cir. 1987) (discussing New 

York law); Handelsman v. Sea Ins. Co. Ltd., 85 N.Y.2d 96, 101 (1994) 

(same); Ins. Co. of N. Am. v. Dayton Tool & Die Works, Inc., 57 N.Y.2d 489, 
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499 (1982) (same); see also ExxonMobil Corp., 50 A.D.3d at 435 (even in 

case where insured was a sophisticated business, court required a “specific . 

. . provision precisely” showing an intent to aggregate multiple injurious 

events into one accident or occurrence). 

 National is incorrect to assert (Br. at 29) that the doctrine 

resolving policy ambiguities against the insurer cannot be applied 

simply because sometimes aggregating events into one “occurrence” or 

“accident” “inures to the insured’s benefit and sometimes it does not.” 

Courts construe the same policy language in different ways in different 

contexts in order to benefit the insured. For example, “rules of 

construction require clauses of exclusion to be narrowly interpreted, and 

clauses of inclusion to be broadly construed” for “the benefit of the 

insured.” McPherson v. Michigan Mut. Ins. Co., 310 S.C. 316, 319 (1993).3  

3 See also Grinnell Mut. Reinsurance Co. v. Emp’rs Mut. Cas. Co., 
494 N.W.2d 690, 693 (Iowa 1993) (noting that because “coverage clauses 
. . . are given a broad, general and comprehensive meaning” and 
“[e]xclusionary clauses . . . require a narrow or restrictive construction,” 
it is possible for the same incident to be “encompassed in the coverage of 
an automobile policy, yet not in the exclusion of [an identically worded] 
general liability policy”); Ind. Farmers Mut. Ins. Grp. v. Blaskie, 727 
N.E.2d 13, 15 (Ind. Ct. App. 2000) (“[W]e give the term [resident] its 
broad meaning . . . [in] cases that involve the question whether 
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B. Applying the Unfortunate Event Test, the 
Bridge Collision and the Later Passenger 
Vehicle Collisions Were Separate Accidents.     

Under the unfortunate event test, the focus is on identifying the 

“incidents giving rise to injury or loss” and then analyzing certain 

factors to determine if the incident or incidents are properly characterized 

as constituting one or more than one “accident” or “occurrence” for 

purposes of the insurance policy. See Appalachian Ins. Co, 8 N.Y.3d at 

171-72. These factors are “whether there is a close temporal or spatial 

relationship between the incidents giving rise to injury or loss, and 

whether the incidents can be viewed as part of the same causal 

continuum, without intervening agents or factors.”  Roman Catholic 

Diocese, 21 N.Y.3d at 149 (quoting Appalachian Ins. Co, 8 N.Y.3d at 171-

72); see also In re Prudential Lines, Inc., 158 F.3d 65, 81 (2d Cir. 1998).   

 

insurance coverage should be extended beyond the named insured” but 
“we construe the term narrowly in ‘exclusion’ cases.”). 
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1. The district court correctly determined 
that the collision with the overpass bridge 
was a separate “accident” under the policy. 

In the present case, the unfortunate events or incidents “giving 

rise to injury or loss,” Appalachian Ins. Co, 8 N.Y.3d at 171, were the 

three collisions: the dump truck colliding with the bridge because of the 

negligently raised dump box, and then the Itzkowitz and 

Compton/Hershkowitz vehicles later colliding with the dump box. The 

two passenger vehicles never touched the bridge overpass, the dump 

truck chassis, or each other. The second and third collisions and their 

associated injuries had nothing to do with the damage to the Thruway 

Authority’s bridge in the first collision.  Accordingly, there were three 

separate events or incidents giving rise to the property damage and 

personal injuries at issue.  

Proceeding to the next step of the analysis, the undisputed 

evidence concerning time, space, and causation confirms that the dump 

truck’s collision with the bridge was its own separate “accident” for 

purposes of the National policy.  

Temporal discontinuity. In Hartford Accident & Indemnity Co. 

v. Wesolowski, 33 N.Y.2d 169 (1973), the New York Court of Appeals 
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found a single “occurrence” under the policy where “the insured’s 

automobile struck one oncoming vehicle, ricocheted off and struck a 

second more than 100 feet away,” with the two collisions occurring “but 

an instant apart” and “with no intervening agent or operative factor.”  Id. 

at 170, 174; see also Roman Catholic Diocese, 21 N.Y.3d at 150 (stating 

that the Wesolowski incident was only one accident or occurrence because 

it involved “uninterrupted, instantaneous collisions”).4  

Here, at least several minutes elapsed between the truck hitting 

the bridge and the first passenger vehicle, the Itzkowitz’s van, hitting 

the severed dump box. A nonparty witness (Amy Crawford) estimated 

that five minutes elapsed between the truck striking the bridge and the 

4 Other states similarly treat a very short amount of time between 
collisions as one common hallmark of multi-vehicle collisions found to 
constitute only one accident or occurrence under an insurance policy. 
See also Banner v. Raisin Valley, Inc., 31 F. Supp. 2d 591, 594 (N.D. 
Ohio 1998) (truck crossed median and in “rapid succession” struck four 
vehicles); Olsen v. Moore, 56 Wis. 2d 340, 350 (1972) (vehicle struck two 
cars “almost simultaneously,” with “virtually no time or space interval 
between the two impacts”); Washington v. McCauley, 62 So. 3d 173, 184 
(La. Ct. App. 2d Cir. 2011) (truck tipped over on its side, slid down the 
roadway and struck two passenger vehicles “almost simultaneously”); 
Kansas Fire & Cas. Co. v. Koelling, 729 S.W.2d 251, 252 (Mo. Ct. App. 
1987) (car collided with a truck and then “almost simultaneously” 
another car). 
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Itzkowitz collision. (A. 346.) Moreover, undisputed  evidence established 

that, after the dump truck hit the bridge and before the first passenger 

vehicle collision, (1) the truck traveled over six hundred feet, first on 

then off the highway, striking a road sign and eventually coming to “a 

final controlled rest in the grass median” (A. 313), (2) the driver of the 

dump truck came to his senses (his head having struck the windshield), 

(3) the driver then looked out his window wondering what happened, (4) 

then exited the dump truck and (5) then walked around both sides of 

his vehicle checking the tires because he did not initially realize that it 

was the dump box hitting the bridge that caused him to lose control of 

his vehicle (A. 53-54).  

That could not possibly have all occurred within thirty seconds, 

and indeed National misreads the affidavit of nonparty witness Sidney 

Carpenter when asserting that that there were only thirty seconds 

between the truck striking the bridge and the Itzkowitz vehicle striking 

the severed dump box. Br. at 11, 13 (citing A. 346, 349). Carpenter, who 

lived near the highway, called 911 after hearing “a loud noise” and “a 

truck braking,” sounding like a “truck crashed.” (A. 349.) During that 

call, the two collisions of the passenger vehicles with the dump box 
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occurred, approximately thirty seconds apart. (A. 349.) Carpenter then 

hung up and went outside. (A. 349.)  

Carpenter never asserts that there were only thirty seconds 

between the dump truck striking the overpass and the first of the two 

passenger vehicle collisions. Moreover, Carpenter’s statement as a 

whole suggests there may have been as many as two to three minutes 

between those two events. Carpenter estimated that two minutes were 

spent on the phone with 911, but the total time between the bridge 

collision and going outside was “about 5 minutes.”  (A. 349.)  

The district court, although recognizing that the evidence 

suggested a more than thirty second gap between the bridge collision 

and the Itzkowitz collision, stated that it was willing to accept 

National’s contention that only thirty seconds elapsed for purposes of 

resolving the summary judgment motions. (A. 852, 876-877.) But even 

assuming that exceedingly generous interpretation of the evidence, the 

district court found that these were not the “instantaneous collisions” that 

occurred in Wesolowski and that the bridge collision and Itzkowitz 

collision were not temporally proximate under the unfortunate event test.  
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Spatial discontinuity. In the first collision, the raised box of the 

dump truck struck a bridge overpass above the roadway. The force 

sheared off the dump box and flung it about sixty feet down the highway. 

(A. 296.) In the second collision, a passenger vehicle some sixty feet from 

the overpass collided with the severed dump box on the roadway.  

Where two incidents are separated by space as well as time, the 

New York Court of Appeals has concluded that each represents a 

separate accident. For example, that court has determined that two 

accidents will have occurred if “walls . . . located blocks away from each 

other on different job sites but subject to the same rainfall” collapse 

because of the rainwater. Arthur A Johnson, 7 N.Y.2d at 230. And the 

court has on that basis held that two accidents occurred where walls in 

adjoining buildings collapsed after a rainstorm. Id.  

The contrast with Wesolowski is clear. In that case, “the insured’s 

automobile struck one oncoming vehicle, ricocheted off and struck a 

second” on the roadway. 33 N.Y.2d at 170. Thus, the spatial dimensions 

of the first and second collision also favor finding at least two separate 

“accidents” here.  
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Causal discontinuity. In the present case, the causal continuum 

was interrupted in multiple ways between the bridge collision and the 

Itzkowitz collision. As the district court put it, the collision with the 

bridge and the Itzkowitz collision in the roadway were “entirely 

different[,] separate events” (A. 872) and there were “intervening 

agents” and at least one “intervening event” (A. 874).   

The first collision involved “a clear road with no obvious 

impediments.” (A. 872.) The dump box, left in a raised position by the 

driver’s negligence and unnoticed by the driver because of the driver’s 

and owner’s negligence,5 hit the overpass and was sheared off and 

launched forward in the process. After the dump box came to rest, it lay 

in the roadway over sixty feet from the bridge as an entirely new 

obstruction. As the district court held, the dump box itself was a new 

intervening agent or operative factor. (A.  872.)  

Acts of negligence by two different parties also intervened 

between the overpass collision and the later Itzkowitz collision. First, 

5 The owner of the dump truck was negligent in failing to have a 
working light, required by state law, that could have warned the driver 
that the dump box was raised. (A. 317-318.)  
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the driver of the dump truck, although he had time to check all of his 

tires for damage (A. 54), did not attempt to put down reflective triangles 

or to take other measures to warn oncoming traffic. (A. 61-63, 70, 492, 

874.) Second, the driver of the Itzkowitz vehicle was both fatigued and 

exceeding the speed limit (A. 602), likely contributing to his inability to 

see or avoid the dump box. All of these intervening causes or agents 

between the bridge collision and the Itkowitz collision broke up the 

“causal continuum” mandated by the unfortunate event test. 

The facts here are thus analogous to a case in which a New York 

court found two separate accidents because of an intervening act of 

negligence. See Smith v. Motor Vehicle Accident Indem. Corp., No. 

107426/08, 2011 WL 5117906 (Sup. Ct. N.Y. County Feb. 2, 2011). In that 

case, a hit-and-run driver struck a pedestrian and then “seconds later” a 

taxi cab ran over the injured individual. Id. The court found two separate 

accidents because “there was an intervening agent, namely Singh [the 

taxi driver], who had apparently failed to permit enough space between 

his vehicle and the vehicle in front of him to be able to stop” in time. Id.  

Other courts examining multi-vehicle collisions have similarly  
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found that (i) gaps in time and space and (ii) intervening acts of 

negligence breaking the causal continuum can separate collisions into 

different accidents for purposes of an insurance policy. In Illinois 

National Insurance Co. v. Szczepkowicz, 185 Ill. App. 3d 1091 (Ct. App. 

1989), the court found that two passenger vehicle collisions with a 

tractor-trailer represented separate accidents. Id. at 1096.  The first 

collision occurred because the truck stopped and partially blocked one 

lane of the highway. Id. at 1093. The second car hit the truck five minutes 

after the first and in a different place—after the first collision the truck 

had moved somewhat and was now blocking a different lane of the 

highway. Id. As in this case, the truck driver had enough time to try to 

prevent the second collision, but negligently failed to do so. Id. at 1096.  

And in Liberty Mutual Insurance Co. v. Rawls, the Fifth Circuit 

found two separate accidents in a multi-vehicle collision where the 

driver maintained control between hitting the first and second vehicles, 

breaking the causal continuum, even though the collisions occurred just 

“2 to 5 seconds apart.” 404 F.2d 880, 880 (5th Cir. 1969) (per curiam). 

By contrast, in Wesolowski, the insured vehicle “sideswiped one 

northbound vehicle” and then careened out of control into a “head-on 
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collision with a second,” with “no intervening agent or operative factor.” 

33 N.Y.2d at 171, 174.  

2. National’s criticisms of the district 
court’s analysis are misplaced.  

National mischaracterizes the district court’s analysis, asserting 

that the district court applied the number-of-claimants approach that 

has been rejected by the Court of Appeals. Br. at 17, 21; Arthur A. 

Johnson, 7 N.Y.2d at 228.  That approach, used by some courts in other 

jurisdictions, equates the number of persons who have suffered a loss 

with the number of accidents or occurrences under the insurance policy. 

Arthur A. Johnson, 7 N.Y.2d at 228. Had the district court applied the 

number-of-claimants approach here, the court would have found many 

more than three separate accidents, because there were thirteen 

different claimants in the three state court actions implicating the 

National policy.  

Indeed, it is National that seeks to have this Court apply a test 

that has been rejected by the New York courts. National argues that the 

dump box striking the bridge and falling in the roadway “result[ed] in a 

chain of property damage and bodily injury,” and hence only one 
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accident. Br. at 23. But that argument rests on a sole-originating-cause 

theory of the type that the New York Court of Appeals has expressly 

rejected. Arthur A. Johnson, 7 N.Y.2d at 227-28. New York courts do not 

group incidents into a single accident simply because they all result 

from the same originating cause. Id.  

National also erroneously relies on the Ontario County Collision 

Reconstruction Unit’s labeling of the events at issue as a “Three Vehicle 

Serious Personal Injury Collision.” Br. at 10. All parties agree that the 

report is the best available evidence about the location of the various 

collisions and other physical evidence. But the report neither analyzes, 

nor purports to analyze, how New York insurance law or the National 

insurance policy would treat the relationship between the events 

described. As the district court correctly recognized, the Collision 

Reconstruction Unit was analyzing the events and characterizing them 

in its report “for purposes that are different than our analysis.” (A. 869.) 

National similarly misplaces its reliance (Br. at 21, 23) on 

Nesmith v. Allstate Insurance Co., 24 N.Y.3d 520 (2014). Nesmith 

turned on the fact that the injured persons were exposed to “the same 

hazard, lead paint, in the same apartment.” Id. at 525. Here, in 

 28 

Case 14-3651, Document 96, 03/25/2015, 1469516, Page35 of 39



contrast, the “hazards” involved in the bridge collision and the Itkowitz 

collision were entirely different. The first collision involved “a clear road 

with no obvious impediments” (A. 872), while the second involved the 

severed dump box unexpectedly blocking the roadway and the negligence 

of the dump truck operator and the driver of the Itzkowitz vehicle.  

C. The Two Collisions Involving the 
Passenger Vehicles Were Also Separate 
Accidents under the Policy. 

The Thruway Authority’s interests are not directly implicated by 

whether the passenger vehicle collisions were two separate accidents for 

purposes of the policy. But the State agrees with the district court’s 

conclusion that they were in fact different accidents.  

The Itzkowitz collision was separated from the 

Compton/Hershkowitz collision by at least thirty seconds, if not much 

more. (A. 296, 314, 346, 349, 502, 509.) The dump box and the Itkowitz 

vehicle had both come to rest before the Compton/Hershkowitz collision 

occurred. The Itzkowitz vehicle and the Compton/Hershkowitz vehicle 

never touched each other. As the district court noted (A. 874), there was 

an intervening agent that distinguishes the two passenger vehicle 

collisions from each other: the driver of the Compton/Hershkowitz 
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vehicle was exceeding speed limit (A. 317) and also fatigued (A.  604). 

And, as the district court also found, the situations confronting the 

drivers of the two passenger cars would have been different, in terms of 

speed, lighting, angle of the dump box and other factors. (A. 873.) In 

sum, under the unfortunate event test the three collisions of April 7, 

2010, were three separate accidents for purposes of the National policy.   

 

 

 

 

 

 

 

 

 

 

 

 30 

Case 14-3651, Document 96, 03/25/2015, 1469516, Page37 of 39



CONCLUSION 

For the foregoing reasons, the decision of the district court should 

be affirmed.  
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