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PRELIMARY STATEMENT 

It is now well established that people falsely confess to crimes they did not 

commit. The modern phenomenon of DNA exonerations has given some indication 

of the frequency of the problem: of the first 250 DNA exonerations, forty involved 

false confessions to law enforcement in a custodial setting and another nine 

involved false self-incriminating statements to law enforcement outside of custody. 

See BRANDON L. GARRETT, CONVICTING THE INNOCENT: WHERE CRIMINAL 

PROSECUTIONS GO WRONG 18-19, 295 (2011). Social scientists who research the 

problem of false confessions are surely right to conclude that these DNA cases 

where innocence can be conclusively established in the laboratory represent only 

the “tip of the iceberg” of false confessions. Gisli H. Gudjonsson, False 

Confessions and Correcting Injustices, 46 NEW ENG. L. REV. 689, 690 (2012). It is 

also clear that improper police interrogation tactics remain a principal culprit in 

generating false confessions. See infra Section I.C.2. 

Plaintiff-Appellant Natasha Sedunova was the victim of such an 

interrogation. On September 5, 2004, two police officers took Sedunova into 

custody shortly after she reported finding her husband’s body in their apartment’s 

front hallway. No forensic evidence tied Sedunova to his death. But the officers 

repeatedly told her anyway that she should say she killed him. Not content to take 

advantage only of the fraught condition of a woman who just learned her husband 
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had been killed, the officers also failed to inform Sedunova of her right to counsel 

or right to remain silent. And they isolated her from her family and friends. 

Sedunova initially protested that she did not kill her husband, but Sedunova 

subscribed to their account of what happened after the police promised she would 

then be allowed to see her daughter and that it would be better for her to confess 

that she killed her husband in self-defense. Sedunova spent the next seven years in 

prison. She was only released when her statement was suppressed as the product of 

an unlawful, un-Mirandized interrogation and the State concluded it lacked 

sufficient evidence to re-prosecute her. 

Based on these allegations, on March 12, 2014, Sedunova filed an amended 

complaint alleging liability under 42 U.S.C. § 1983 for malicious prosecution and a 

violation of her right to a fair trial against a number of defendants. In an Opinion 

and Order dated February 10, 2015 of the U.S. District Court for the Eastern 

District of New York (Johnson Jr., J.), dismissed her amended complaint in its 

entirety. The district court erroneously concluded that the police did not coerce her 

confession because the circumstances she alleged would not “plausibly lead an 

individual to admit to killing someone they had not killed.” In doing so, the district 

court improperly applied the Iqbal-Twombly plausibility pleading standard on a 

Rule 12(b)(6) motion, rejecting well-pleaded factual allegations at the motion to 
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dismiss stage for supposedly lacking credibility, corroboration, or sufficiently 

elaborate detail.  

Sedunova filed her motion for leave to appeal in forma pauperis on March 5, 

2015. On March 12, 2015, this Court granted her motion. Pro bono counsel was 

appointed on October 30, 2015.   
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JURISDICTIONAL STATEMENT 

The district court had jurisdiction over Sedunova’s suit under 28 U.S.C. §§ 

1331 and 1367. Defendants’ motion to dismiss was granted in an Opinion and 

Order dated February 10, 2015, and judgment was entered dismissing the suit the 

same day. (Joint Appendix (“J.A.”) 159.) Sedunova timely filed a notice of appeal 

on March 5, 2015. (J.A. 160.) This Court has jurisdiction over this appeal under 28 

U.S.C. § 1291.  
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STATEMENT OF ISSUES 

Whether Sedunova’s complaint plausibly alleged that the police unlawfully 

fabricated and procured her false confession, thus violating her right to a fair trial 

and to be free from malicious prosecution? 
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STATEMENT OF FACTS 

On the morning of September 5, 2004, Natasha Sedunova awoke to find her 

husband, Alexander Klimchuk, dead in the front hallway of their apartment in 

Brooklyn. (J.A. 37.) Sedunova married her husband in 1995, several years after she 

immigrated to the United States from Ukraine. (Id.) In the years since then, she 

filed police complaints against her husband due to physical and emotional abuse.  

(Id.) Sedunova last saw her husband alive the night of September 4, at 

approximately 10:30 P.M., shortly before she went to bed. (Id.) She did not kill 

him. (J.A. 38.)    

Upon finding her husband dead the next morning, Sedunova immediately 

called the police. (J.A. 37.) The police responded at approximately 8:50 A.M. (Id.) 

An autopsy later revealed that Klimchuk died of a gunshot wound to his lower 

right abdomen. (J.A. 38.) Klimchuk also had a two-inch stab wound to his thigh. 

(Id.) Because the police did not arrive until Sedunova called them in the morning, 

it appears that no one in Sedunova’s building called the police the night before to 

report that they heard a violent struggle or gunshot. The police found no evidence 

of any struggle in the apartment. (Id.) There were no bloodstains anywhere in the 

apartment except on Klimchuk’s clothes. (J.A. 41.) After a thorough search, the 

police did not find a gun or shell casings in the apartment or outside in the vicinity 

of the apartment. (J.A. 38, 41.) No gun was ever located. (See id.)  
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The Officers’ Attempts to Obtain an Illegal Confession Prior to Arriving at 
the Precinct 
 
 Shortly after Sedunova called the police, John Does 1 and 2, male police 

officers, arrived. (J.A. 38.) After a brief conversation, the John Does asked if 

Sedunova wanted to see her adult daughter; she said yes, and the John Does agreed 

to take her. (Id.) They placed her in the back seat of a police vehicle and drove to 

her daughter’s apartment. (J.A. 38-39.) During the drive, one of the John Does told 

Sedunova that she was a suspect in her husband’s murder. (J.A. 39.) Sedunova 

denied killing Klimchuk but the officers rejected her claims of innocence. (Id.) The 

John Does told Sedunova that “things would be better for her” if she confessed to 

the murder and asserted that she accidentally pulled the trigger. (Id.) Sedunova 

perplexedly asked “what trigger,” as she did not have access to a gun. (See id.) The 

John Does then told her “not to worry” about the gun and that they would “take 

care” of that. (Id.)   

At her daughter’s apartment, John Doe 1 exited the car and entered the 

building. (Id.) John Doe 2 remained with Sedunova and continued to state that it 

would “be good” for Sedunova if she claimed that she killed Klimchuk in self-

defense. (Id.) John Doe 1 returned approximately ten minutes later and reported to 

Sedunova that her daughter was not home. (Id.) 

 The John Does next drove Sedunova to the vicinity of a Dunkin’ Donuts. 

(Id.)  During this drive and then outside the coffee shop, the John Does persisted in 
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trying to convince Sedunova that she should confess. (Id.) The officers said that 

she should confess that she fought with Klimchuk and accidentally shot him. (Id.) 

The John Does told Sedunova that they would “create a story” for her. (J.A. 39-

40.) They also promised that if she agreed to confess to the John Does’ version of 

events, she would be free to leave. (Id.)   

 Sedunova finally relented. (J.A. 40.) She wanted to see her daughter and was 

scared and confused. (Id.) Sedunova had no experience with the criminal justice 

system; she had never been arrested before. (See id.) English was also not her 

primary language—when among friends and family, she spoke Russian. (J.A. 37.) 

In response to Sedunova’s question what she should say happened, the John Does 

responded that they would take her to the precinct where she could write down the 

John Does’ story. (J.A. 40.) 

 Sedunova had not been read her Miranda rights. (J.A. 39.) 

The False Confessions 
 

The John Does next took Sedunova to the 69th Precinct station house in 

Canarsie, Brooklyn.  (J.A. 40.) John Doe 1 took Sedunova alone into an 

interrogation room where he stated “I’ll tell you what to write.” (Id.) John Doe 1 

then dictated a confession to Sedunova, which she wrote down in her own writing. 

(Id.) The written document details Klimchuk’s abuse of Sedunova, stating, for 

example, that during the “9 yers” of their marriage, Klimchuk “insolted me & 
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stragel me. When I start token about a devors He poot me in the Hospital. . . . He 

tride to kiltd me ones, when He was drank and he did the drags (smoking a crak), 

and police arestit him.” (J.A. 92.)  

On the night of Klimchuk’s death, the document states that Klimchuk “sad I 

have sex wis drivers” at a Brooklyn car service, “but a’m not had a sex with 

nobody.” (J.A. 94.) Klimchuk threatened Sedunova with a knife and she punched 

him, he punched her back and they eventually went to bed. (J.A. 95.) Sometime 

later in the night, “I went to the hollway he stand by the door, he pull gan on me 

and he sad he gat to killd me so I’m shut him it was selfdifens because I’m efreid 

to call 911.” (Id.) That is the sum total of detail about Sedunova’s supposed killing 

of Klimchuk. There is no explanation for how she took the gun from Klimchuk, or 

where he obtained the gun in the first place. (J.A. 94-96.) There is no mention in 

the written confession about Klimchuk being stabbed or having a stab wound. (See 

id.) 

This confession originated from John Doe 1, not Sedunova. (J.A. 40, 41, 42, 

43.) She did not kill her husband. (J.A. 38.)  

John Doe 1 then promised Sedunova that she could see her daughter, who 

was now at the precinct waiting for her, if she recited the confession on videotape. 

(J.A. 40.)   
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After studying the handwritten confession, at approximately 4:40 P.M.—

after nearly seven hours of police custody, interrogation, and pressure—Sedunova 

repeated the confession on video in response to questioning by a Kings County 

Assistant District Attorney (ADA) and in the presence of defendants Detectives 

Matthew Collins and Michael Hopkins. (J.A. 40-41.) The questions asked by the 

ADA were frequently leading ones. On the video, Sedunova expressed no 

knowledge of where the gun came from. Although she stated that it was unclear 

whether she or Klimchuk pulled the trigger, and that Klimchuk “probably shot 

himself,” she eventually agreed, when led by the ADA, that she did have control of 

the gun and shot Klimchuk. (J.A. 97 at 12:05, 14:25-50, 17:30, 19:20-55, 25:20.) 

She did not explain how Klimchuk was stabbed. (Id. at 18:05-50.) 

Based the statement that John Doe 1 dictated and coerced Sedunova to 

adopt, Sedunova was arrested on homicide and weapons possession charges. (J.A. 

41.) Sedunova was arraigned on September 6, 2004, pled not guilty and was 

remanded without bail. (Id.) After viewing the videotaped confession, a grand jury 

indicted Sedunova on September 9, 2004 of murder in the second degree and two 

counts of weapons possession. (J.A. 42.) Sedunova was arraigned on the 

indictment on November 9, 2004. (Id.) Bail was set on January 19, 2005 at a level 

too high for her to pay, and so Sedunova remained in custody until her conviction 

was eventually reversed, almost seven years later. (J.A. 42, 45.) 
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On March 4, 2009, at a pretrial hearing on a motion to suppress Sedunova’s 

confessions, Detectives Collins and Hopkins falsely testified that Sedunova wrote 

her confession in their presence, when in fact, the first time that Sedunova had 

encountered them was at the taping of her confession at 4:40 P.M. (J.A. 40-42.) 

Sedunova actually wrote the confession when she was alone with John Doe 1 and 

was being prompted by John Doe 1. (J.A. 40.) Detective Collins further falsely 

testified that Sedunova agreed in his presence to tape the confession, when in fact, 

John Doe 1 convinced her to do so by his promise that she could see her daughter 

after the taping if she agreed to repeat the handwritten confession. (J.A. 43.) 

To date, the government has never identified the John Doe officers who 

arrested Sedunova and created the confession that Sedunova ultimately adopted. 

(J.A. 45.)  

The Supreme Court’s Motion Ruling and Trial 
 

 On March 10, 2009, the Supreme Court granted Sedunova’s motion to 

suppress oral statements and the subsequent handwritten confession because they 

had been obtained unconstitutionally. The court found that Sedunova had been in 

custody for Miranda purposes and so should have received Miranda warnings 

before the interrogation that resulted in oral statements at the precinct. (J.A. 107.)1 

It then held that Sedunova’s handwritten confession was tainted by prior unwarned 

                                                 
1 The decision is reported as People v. Sedunova, 22 Misc. 3d 1133(A), 881 
N.Y.S.2d 366 (Sup. Ct. Kings County 2009). 
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questioning. (Id.) It did not, however, suppress the videotaped statement because it 

considered there to have been a sufficiently pronounced break in questioning 

between the handwritten statement and the video confession given after Miranda 

warnings. (Id.) 

 The videotape was introduced against Sedunova at her trial in March 2009, 

four-and-a-half years after she was initially remanded for this crime. (J.A. 44.) 

Sedunova’s confession was the primary focus of the People’s case. (Id.) The 

prosecutor reported to the court prior to closing arguments that he had just been 

given the name and address of a person who had reported that Klimchuk had been 

killed by a drug dealer. (Id.) The prosecution did not investigate this new 

information about an alternate suspect. (Id.) 

Sedunova was convicted on March 19, 2009 of manslaughter in the first 

degree and was acquitted of murder in the second degree. (Id.) She was sentenced 

to an eight-year term of incarceration. (Id.)   

The Second Department Overturns the Conviction 
 

In April of 2011, the Second Department vacated her conviction. It held that 

the lower court erred by failing to suppress Sedunova’s videotaped confession.  

(J.A. 109.)2 Sedunova was in custody at the precinct and that Miranda warnings 

were necessary but not given when she made initial oral, inculpatory statements. 

                                                 
2
 The decision is reported as People v. Sedunova, 83 A.D.3d 965, 922 N.Y.S.2d 

134 (2d Dep’t 2011). 
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(Id.) The taint of the illegal, un-Mirandized oral statements and written confession 

extended to her videotaped confession. (Id.) Given that there was a “relatively brief 

time differential” between the initial, unwarned statement and the recording of the 

video, “that the defendant remained continuously in the presence of the detectives 

from the time she made her pre-Miranda statements until the completion of the 

ADA’s videotaped interview, and the fact that the statements appear to have all 

been made in the same location, there was no definite pronounced break in the 

interrogation.” (Id.)  Moreover, the Second Department held that the error in the 

admission of the video was not harmless as “the videotaped statement was a 

primary part of the People’s case” and other evidence of her guilt “was not 

overwhelming.” (Id.) 

 On June 22, 2011, Sedunova was released from custody. (J.A. 45.) Unable to 

introduce the unconstitutionally-obtained video confession at any future trial, the 

prosecutor moved to dismiss the charges for lack of evidence. (Id.)   

Civil Suit and the District Court’s Decision 
 
 On September 20, 2013, Sedunova filed a complaint in the United States 

District Court for the Eastern District of New York against the City of New York, 

Detectives Collins and Hopkins, the John Doe officers, and others alleging 

violations of her federal and state constitutional rights. She alleged that the 

defendants maliciously prosecuted her and violated her right to a fair trial by 
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fabricating her confessions, and then forwarding them to prosecutors to be used in 

her conviction.   

 On February 10, 2015, the district court (Hon. Sterling Johnson, Jr.) 

dismissed Sedunova’s federal fair trial and malicious prosecution claims, declined 

to exercise supplemental jurisdiction over her state claims, and entered judgment 

against Sedunova. (Special Appendix (“Sp. A.”) 9.)3  

First, the district court held that Sedunova had not plausibly pleaded that her 

confessions— confessions which had been suppressed by the state courts because 

they were illegally obtained in violation of her Miranda rights—were “fabricated” 

within the meaning of her fair trial claim. (Sp. A. 6-8.) The district court had 

viewed and considered the contents of Sedunova’s video confession and her 

handwritten confession and did not credit Sedunova’s allegations that the those 

confessions were false and fabricated by the police: Sedunova failed to “plausibly 

argue[ ] that the confessions were not her own.” (Sp. A. 8.) Sedunova “fail[ed] to 

point to facts supporting such a finding.” (Sp. A. 6.) “Plaintiff has not set forth any 

particular characteristics of her interrogation or custody that would plausibly lead 

an individual to admit to killing someone they had not killed.” (Sp. A. 7.)   

 Second, the Court dismissed Sedunova’s malicious prosecution claim, 

concluded that the defendants had probable caue to prosecute Sedunova based on 

                                                 
3 The decision is also available at 2015 WL 541408. 
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her confessions “for the same reasons the Court has found that Plaintiff has not 

plausibly argued that the confessions were her not own.”  (Sp. A. 8.)  

 This appeal followed. 
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SUMMARY OF ARGUMENT 

Sedunova’s allegations in the amended complaint plausibly support her 

contention that her confession was false, its elements were dictated by the police, 

and that the police manipulated and coerced her into adopting it as her own. Those 

facts include: the failure to Mirandize her prior to interrogation; the use of 

interrogation methods known to produce false confessions; her fragile emotional 

state on the day she learned her husband had been murdered; her limited ability 

with English and limited experience with the criminal justice system; the lack of 

physical evidence that the murder occurred in the manner stated in the confession; 

and the presence of an alternate suspect not pursued by law enforcement.   

The amended complaint’s well-pleaded factual allegations about these issues 

make highly plausible her allegations that the confessions were false and 

coerced—easily meeting the low bar for pleading set by Iqbal-Twombly—and thus 

stated a claim for the violation of her right to a fair trial and malicious prosecution. 

When the district court dismissed the amended complaint, it improperly 

resolved factual issues against Sedunova in a misapplication of the Iqbal-Twombly 

pleading standard. Simply put, the district court disbelieved the amended 

complaint’s factual allegations that the confessions were false and fabricated, and 

so dismissed the case. But Sedunova’s contentions were well pleaded, and it was 

not within the district court’s proper role to dismiss her complaint because, in its 
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estimation, her allegations supposedly lacked credibility, corroboration, or 

sufficiently elaborate detail. The district court’s judgment should thus be reversed. 

Nor is there merit to any of the alternative grounds for dismissal that 

defendants raised in the district court.  Therefore, there is no alternate ground upon 

which this Court could affirm the dismissal. 
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STANDARD OF REVIEW 

This Court “review[s] de novo the dismissal of a complaint under [Federal] 

Rule [of Civil Procedure] 12(b)(6), accepting all factual allegations as true and 

drawing all reasonable inferences in favor of the plaintiff.” N.J. Carpenters Health 

Fund v. Royal Bank of Scotland Grp., PLC, 709 F.3d 109, 119 (2d Cir. 2013) 

(citation omitted).  

When the complaint contains more than “an unadorned, the-defendant-

unlawfully-harmed-me accusation,” but instead “well-pleaded factual allegations,” 

the court must “assume their veracity and then determine whether they plausibly 

give rise to an entitlement to relief.” Pension Ben. Guar. Corp. ex rel. St. Vincent 

Catholic Med. Ctrs. Ret. Plan v. Morgan Stanley Inv. Mgmt. Inc., 712 F.3d 705, 

717 (2d Cir. 2013) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678-79 (2009)).  

Thus, factual disputes are “inappropriate for resolution on a motion to 

dismiss.” Fin. Guar. Ins. Co. v. Putnam Advisory Co., LLC, 783 F.3d 395, 405 (2d 

Cir. 2015). Courts are “fundamentally unsuited to undertake,” and in fact are not 

permitted to undertake, “credibility assessments” at the Rule 12(b)(6) stage. 

Turkmen v. Hasty, 789 F.3d 218, 226 n.6 (2d Cir. 2015); accord Wood v. Moss, 

134 S. Ct. 2056, 2065 n.5 (2014) (“In ruling on a motion to dismiss, we have 

instructed, courts ‘must take all of the factual allegations in the complaint as 

true.’”) (quoting Iqbal, 556 U.S. at 678).  
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“[A] ‘plausible’ claim contains ‘factual content that allows the court to draw 

the reasonable inference that the defendant is liable for the misconduct alleged.’” 

Lundy v. Catholic Health Sys. of Long Island Inc., 711 F.3d 106, 114 (2d Cir. 

2013) (quoting Iqbal, 556 U.S. at 678); see also Bell Atl. Corp. v. Twombly, 550 

U.S. 544, 555 (2007) (“Factual allegations must be enough to raise a right to relief 

above the speculative level . . . on the assumption that all the allegations in the 

complaint are true (even if doubtful in fact).” (citation omitted)). The Iqbal-

Twombly standard “does not impose a probability requirement at the pleading 

stage.” Mayor & City Council of Baltimore v. Citigroup, Inc., 709 F.3d 129, 135 

(2d Cir. 2013). 

As the Supreme Court recently reiterated, plaintiffs are “required to do no 

more to stave off threshold dismissal for want of an adequate statement of their 

claim” than “simply, concisely, and directly” set out the facts and events “that, 

they allege[ ], entitle[ ] them to damages.” Johnson v. City of Shelby, 135 S. Ct. 

346, 347 (2014). 

  

Case 15-681, Document 68, 01/12/2016, 1682697, Page27 of 65



 

 20 
 

ARGUMENT 

By rejecting Sedunova’s factual assertions in her amended complaint that 

the police coerced her into making a false confession, the district court erroneously 

failed to credit Sedunova’s factual allegations as true. The court also improperly 

drew inferences against Sedunova. Rather than credit Sedunova’s account of the 

circumstances of how her confessions were procured, the court evaluated 

Sedunova’s credibility and improperly resolved factual issues against her.  The 

district court therefore erred by dismissing the amended complaint.  

POINT I 
 

Sedunova Has Amply Pled that the Defendants Violated her Right to a Fair 
Trial by Fabricating Evidence 

There has long been a clearly-established constitutional “right not to be 

deprived of liberty as a result of the fabrication of evidence by a government 

officer acting in an investigating capacity.” Zahrey v. Coffey, 221 F.3d 342, 349 

(2d Cir. 2000); see also Morse v. Fusto, 804 F.3d 538, 547 (2d Cir. 2015) (noting 

that under Zahrey, “government officials may be held liable for fabricating 

evidence through false statements or omissions that are both material and made 

knowingly”).  

A plaintiff suffers a cognizable deprivation of liberty when law enforcement 

“creates false information likely to influence a jury’s decision and forwards that 

information to prosecutors.” Ricciuti v. N.Y.C. Transit Auth., 124 F.3d 123, 130 (2d 
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Cir. 1997). The elements of the claim are that “an (1) investigating official (2) 

fabricate[d] evidence (3) that is likely to influence a jury’s decision, (4) 

forward[ed] that information to prosecutors, and (5) the plaintiff suffer[ed] a 

deprivation of liberty as a result.” Jovanovic v. City of New York, 486 F. App’x 

149, 152 (2d Cir. 2012). Probable cause is not a defense. See Ricciuti, 124 F.3d at 

129-30. 

A. The Amended Complaint Pleads Specifically and in Detail that 
Defendants Fabricated the Confessions—and that Is All that Is 
Required at this Stage. 

The amended complaint alleges that the confessions were “coerced, false, 

[and] fabricated” (J.A. 41) and did not reflect the events that in fact transpired the 

night that Sedunova’s husband was killed. (J.A. 38.) The details of the shooting 

originated with the defendant John Doe officers. (J.A. 39, 40.) The John Does told 

Sedunova “what to write” and said that they would “create a story for her.” (J.A. 

40.) The confessions memorialize a story “created by defendant John Doe 1 and 

dictated verbatim to plaintiff.” (J.A. 41.) When Sedunova questioned “what 

trigger,” alluding to her lack of knowledge about or access to any gun, the John 

Doe officers said “not to worry about the gun” and they would “take care” of that.  

(J.A. 39.) 
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Sedunova “did not cause the death of her husband.  Someone else had shot 

and killed Klimchuk.” (J.A. 38.) She found Klimchuk’s already-dead body in her 

front hallway when she awoke on September 5. (J.A. 37.)  

Sedunova was scared, confused, and stressed when she capitulated to the 

John Does’ repeated directives that she should write down their story and to John 

Doe 1’s promise that she would then be free to leave. (J.A. 39-40.)  She alleges 

that she gave in to John Doe 1’s offer to repeat her confession on video in 

exchange for seeing her daughter. (J.A. 40.)  Sedunova agreed “to adopt the story 

that the defendants . . . told her they would create.” (Id.)   

The amended complaint also adequately alleges that Detectives Collins and 

Hopkins knowingly forwarded a false confession. The detectives informed 

prosecutors that she had confessed and permitted them to use the video confession 

without disclosing the circumstances under which the John Does had obtained the 

verbal and handwritten confessions on which the video was based.  (J.A. 42-43.) 

The complaint further alleges that Detectives Collins and Hopkins falsely reported 

that during their initial questioning, Sedunova admitted to the murder of her 

husband (when she did not), that they observed Sedunova’s handwritten confession 

(when they had not), and that Detective Collins falsely reported that Sedunova 

agreed in his presence to record the video (when she had not). (Id.) 
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These detailed allegations are not simple “legal conclusions couched as 

factual allegations,” Starr v. Sony BMG Music Entm’t, 592 F.3d 314, 321 (2d Cir. 

2010). They should have been accepted as true at the motion to dismiss stage, so 

long as they “plausibly give rise to an entitlement to relief.” Pension Ben. Guar. 

Corp., 712 F.3d at 717. As discussed below, the facts and circumstances pleaded 

by Sedunova meet this plausibility standard. 

The district court misconstrued the legal standard when it held that 

Sedunova’s confession could not have been fabricated as a matter of law because 

she adopted the John Does’ words as her own. (Sp. A. 6.) A rule that law 

enforcement officers’ fabrication of evidence is cured and excused as long as they 

can manipulate or coerce an accused to state that the evidence is true would, as this 

Court has put it, “make a mockery of the notion that Americans enjoy the 

protection of due process of the law and fundamental justice.” Ricciuti, 124 F.3d at 

130.   

B. There Is Nothing Inherently Implausible About a False and 
Fabricated Confession.  

At bottom, the district court dismissed the suit because it found the 

allegation that Sedunova’s confessions were false and fabricated by the police to 

be implausible: “Plaintiff has not set forth any particular characteristics of her 

interrogation or custody that would plausibly lead an individual to admit to killing 

someone they had not killed.” (Sp. A. 7.)  
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Research has demonstrated that many people “find it hard to believe that 

anyone would confess to a crime that he or she did not commit.” Saul M. Kassin & 

Katherine L. Kiechel, The Social Psychology of False Confessions: Compliance, 

Internalization, and Confabulation, 7 PSYCH. SCI. 125, 125 (1996); accord Steven 

A. Drizin & Richard A. Leo, The Problem of False Confessions in the Post-DNA 

World, 82 N.C. L. REV. 891, 910 (2004). Officials working in criminal justice have 

been among the skeptics. See GARRETT, at 5-6; Saul M. Kassin, Steven A. Drizin, 

et al., Police-Induced Confessions: Risk Factors and Recommendations, 34 LAW & 

HUMAN BEHAVIOR 3, 4 (2010). 

These same professionals working in criminal justice, such as investigators 

and judges, are often highly confident that they can tell when someone is telling 

the truth or not, but there is a substantial body of research finding that their 

accuracy is generally no better than a coin toss. See Saul M. Kassin, Christian A. 

Meissner, & Rebecca J. Norwick, “I’d Know a False Confession if I Saw One”: A 

Comparative Study of College Students and Police Investigators, 29 LAW & 

HUMAN BEHAVIOR 211, 212 (2005); Saul M. Kassin & Gisli H. Gudjonsson, The 

Psychology of Confessions: A Review of the Literature and Issues, 5 PSYCH. SCI. 

PUB. INT. 33, 37 (2004).  
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There is substantial reason for caution, then, before the notion that someone 

falsely confessed to a crime is discounted by the courts as implausible at the 

motion to dismiss stage.  

And in fact there is growing recognition in the social science and criminal 

justice literatures that false confessions are frequent. The modern phenomenon of 

DNA exonerations has given some indication of the frequency of the problem of 

false confessions. Of the first 250 DNA exonerations, forty involved false 

confessions to law enforcement in custodial settings and another nine involved 

false self-incriminating statements to law enforcement outside of custody. See 

GARRETT, at 18-19, 295. Social scientists who research the problem of false 

confessions have concluded that these DNA cases where innocence can be 

conclusively established in the laboratory represent only the tip of the iceberg of 

false confessions. See, e.g., Kassin & Gudjonsson, 5 PSYCH. SCI. PUB. INT. at 34, 

48-49.4   

                                                 
4 See also Richard J. Ofshe & Richard A. Leo, The Social Psychology of Police 
Interrogation: The Theory and Classification of True and False Confessions, 16 
STUDIES IN LAW, POLITICS & SOCIETY 189, 191 (1997) (“[A]t least three sources of 
empirical evidence suggest that false confessions occur regularly: case studies, 
laboratory research, and these authors’ study of interrogations that result in false 
confessions.”); Hugo Adam Bedau & Michael L. Radelet, Miscarriages of Justice 
in Potentially Capital Cases, 40 STAN. L. REV. 21, 57, 62-63 (1987) (summarizing 
cases of false confessions to capital crimes). 
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C. The Specific Details Pleaded by Sedunova Render Plausible Her 
Allegations that the Confessions Were Fabricated and False. 

The Iqbal-Twombly case law does not set a high bar for complaints to 

survive motions to dismiss: “Factual allegations must be enough to raise a right to 

relief above the speculative level . . . on the assumption that all the allegations in 

the complaint are true (even if doubtful in fact).” Twombly, 550 U.S. at 555 

(citation omitted). Here, the specific details alleged by Sedunova included (1) the 

physical evidence’s failure to support the confession; (2) the police officers’ 

coercive investigative techniques, including the failure to Mirandize Sedunova; (3) 

Sedunova’s personal characteristics; and (4) the existence of another suspect with 

motive to harm Sedunova’s husband.  

1. The factual allegations suggest that the murder did not occur 
in the apartment and hence that the confession was false and 
fabricated. 

Although Klimchuk’s gunshot wound severed his Iliac artery in his stomach 

and he suffered a two-inch stab wound to his thigh, there were no bloodstains in 

the apartment. (J.A. 38, 41.)  

Although in her video confession, Sedunova stated that she and Klimchuk, 

who was holding both a gun and a knife, wrestled for approximately fifteen 

minutes, there was no evidence of any struggle in the apartment. (J.A. 38, 97 at 

16:30, 19:00.) And Sedunova was practically unscathed and did not require 

medical attention. (J.A. 97 at 20:30-45.)   
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In the video confession Sedunova states that Klimchuk was “screaming” 

during the 15 minute confrontation in the early morning hours. (Id. at 21:15.) And 

her confessions state that she fired a handgun in the apartment and shot Klimchuk. 

(J.A. 95, 97 at 22:00.) But apparently no one in Sedunova’s building called the 

police about hearing a loud, violent struggle or gunshot, because the police did not 

arrive until Sedunova herself called them in the morning. (See J.A. 37.) 

In Sedunova’s confessions, she claims that she put the gun into a bag and 

threw the bag out the window, but after a thorough search by the evidence 

collection teams did not find any gun—or shell casings or cartridges—inside or 

outside the apartment. (J.A. 38, 41.) 

2. The amended complaint’s specific allegations about the 
interrogation corroborate the allegation that the confessions 
were false and fabricated. 

On the typology of false confessions, Sedunova’s was of the coercive-

compliant or pressured-compliant variety, where “the suspect confesses to relieve 

custodial and/or interrogative pressure with the knowledge and belief that he is 

innocent of the offense.” Gudjonsson, 46 NEW ENG. L. REV. at 693; accord Saul 

M. Kassin, On the Psychology of Confessions: Does Innocence Put Innocents at 

Risk, 60 AM. PSYCH. 215, 221 (2005) (noting that in a coerced-compliant 

confession, the suspect falsely confesses “to escape an aversive interrogation, 

avoid an explicit or implied threat, or gain a promised or implied reward”). 
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Research suggests that certain situational factors increase the risk of false 

confessions. A number of those factors are pleaded in Sedunova’s amended 

complaint or found in the confessions themselves, which are incorporated by 

reference into the amended complaint.  

Lengthy interrogation. Most police interrogations last less than two hours, 

and research suggests that long periods of police interrogation are associated with 

an increased risk of false confession. See Kassin, 60 AM. PSYCH. at 221; 

Gudjonsson, 46 NEW ENG. L. REV. at 700.  

Sedunova’s pivotal videotaped confession began a little before 5 pm (J.A. 

41); she had been in the presence of the police since before 9 am (J.A. 37), and had 

been in custody since shortly after that time (J.A. 38-39). 

Isolation and stress. Police interrogations that isolate the accused physically 

and prevent contact with family or other associates increase stress and anxiety, and 

can help lead the accused to do the seemingly irrational—to falsely confess to a 

crime that will likely result in serious punishment—in the hope of escaping their 

present situation, even momentarily. See Kassin & Gudjonsson, 5 PSYCH. SCI. PUB. 

INT. at 53-54; Kassin, 60 AM. PSYCH. at 221.5   

                                                 
5 See generally Dickerson v. United States, 530 U.S. 428, 435 (2000) (“the 
coercion inherent in custodial interrogation blurs the line between voluntary and 
involuntary statements”); Miranda v. Arizona, 384 U.S. 436, 467 (1966) 
(“[W]ithout proper safeguards the process of in-custody interrogation of persons 
suspected or accused of crime contains inherently compelling pressures which 
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The John Does isolated and pressured Sedunova during the many hours of 

interrogation. She was not allowed to see her daughter until after she confessed. 

(J.A. 39, 40.) She was kept in the back of a police car and then in small 

interrogation rooms at the police precinct. (J.A. 38-39, 40-41.) Sedunova was 

already “in a fragile emotional state” having just discovered her murdered 

husband’s body earlier that morning, and the officers exacerbated her state by 

imposing the “stressful” police interrogation conditions. (J.A. 40.) She was “very 

scared, confused, and wanted to see her daughter.” (Id.) The John Does then falsely 

told her that “if she agreed to say that the [police-fabricated] story was what really 

transpired, she would be free to leave.” (Id.)   

Confrontation/maximization technique. American police interrogators are 

often trained to create stressful and isolated conditions in order to more effectively 

use a two-step technique to elicit confession. First, interrogators project absolute 

certainty of the guilt of the person being interrogated; reject any protestations of 

innocence; and attempt to make the situation appear so hopeless and guilt and 

conviction so inevitable that the only way out is to confess. See, e.g., Drizin & Leo, 

                                                                                                                                                             
work to undermine the individual’s will to resist and to compel him to speak where 
he would not otherwise do so freely.”); Escobedo v. Illinois, 378 U.S. 478, 488-89 
(1964) (“We have learned the lesson of history, ancient and modern, that a system 
of criminal law enforcement which comes to depend on the ‘confession’ will, in 
the long run, be less reliable and more subject to abuses than a system which 
depends on extrinsic evidence independently secured through skillful 
investigation.”). 
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82 N.C. L. REV. at 918; Kassin & Gudjonsson, 5 PSYCH. SCI. PUB. INT. at 54; 

Melissa B. Russano, Christian A. Meissner, et al., Investigating True and False 

Confessions within a Novel Experimental Paradigm, 16 PSYCH. SCI. 481, 482 

(2005). This is sometimes called the “confrontation” or “maximization” stage of 

the interrogation. 

In Sedunova’s case, this strategy was followed by the John Does. As the 

amended complaint alleges, from the beginning, the John Doe officers made clear 

to her that they did not believe her attestations of innocence. At her apartment, the 

John Doe officers confronted her with being a suspect in her husband’s murder.  

(J.A. 39.) The officers’ statements also made it apparent that they did not believe 

her and that further attempts to convince them that she did not kill her husband 

would be futile. (J.A. 38, 39.) They repeatedly told her that things would be “better 

for her” and would be “good for her” to claim that she accidentally pulled the 

trigger. (J.A. 38-40.) 

Minimization technique. The second stage is “minimization,” in which 

interrogators suggest stories to the accused that minimize responsibility for the 

crime, seeming to provide some moral justification or at least allow the accused to 

save face—and therefore providing the illusion of an escape for the stress, 

pressures, and inevitabilities created by isolation and the 

confrontation/maximization process. See, e.g., Drizin & Leo, 82 N.C. L. REV. at 
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918; Kassin & Gudjonsson, 5 PSYCH. SCI. PUB. INT. at 55; Russano, Meissner, et 

al., 16 PSYCH. SCI. at 482. “Interrogators are thus trained to suggest to suspects that 

their actions were spontaneous, accidental, provoked, peer pressured, drug 

induced, or otherwise justifiable by external factors.” Kassin & Gudjonsson, 5 

PSYCH. SCI. PUB. INT. at 55.  

Some researchers have found that using the two-step 

minimization/maximization technique “has a coercive impact and is thus likely to 

be a source of false confession.” Ofshe & Leo, 16 STUDIES IN LAW, POLITICS & 

SOCIETY at 191-92. In Miranda, the Supreme Court criticized the 

maximization/minimization technique, practiced on suspects isolated by the police, 

for being inherently coercive and intimidating, and designed “for no other purpose 

than to subjugate the individual to the will of the examiner.” Miranda, 384 U.S. at 

450-57. 

The amended complaint alleges that the John Does linked their 

maximization/confrontation technique with minimization—by repeatedly 

suggesting to Sedunova that she had killed her husband in self-defense. (J.A. 39, 

40.) 

Question-first interrogation. The Supreme Court has severely criticized the 

“question-first” technique, in which police first interrogate without Miranda 

warnings, secure a confession, then give the warnings and have the suspect repeat 
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the confession. “[B]y any objective measure,” this is “a police strategy adapted to 

undermine the Miranda warnings.” Missouri v. Seibert, 542 U.S. 600, 616 (2004) 

(plurality opinion); id. at 618, 620 (Kennedy, J., concurring in judgment) (a 

“technique based on a deliberate violation of Miranda” and “designed to 

circumvent Miranda”). By the time warnings are given about a right to remain 

silent, the confession has already occurred. Thus, “[t]his tactic relies on an 

intentional misrepresentation of the protection that Miranda offers and does not 

serve any legitimate objective that might otherwise justify its use.” Id. at 620-21 

(Kennedy, J., concurring). 

Here the John Does deployed this abusive question-first, two-step 

interrogation stratagem on Sedunova. (J.A. 39, 40.) The New York appellate court 

ultimately determined that all of her statements had been unconstitutionally 

obtained as a result. (J.A. 45, 109.) 

3. The characteristics of the accused support her claim that her 
confession was coerced. 

Facts concerning Sedunova’s background reasonably support the inference 

of coercion. Sedunova’s primary language is not English, but Russian. (J.A. 37.)6 

Her native country is the Ukraine. (Id.) She felt “scared, confused, and wanted to 

see her daughter.” (J.A. 40.) Sedunova was unfamiliar with the criminal justice 

                                                 
6 See, e.g., United States v. Shi, 525 F.3d 709, 728 (9th Cir. 2008) (noting that any 
language barrier is relevant to the voluntariness of a confession). 
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system as a defendant because she had never before been arrested. (Id.)7 She had 

reason to be “stress[ed],” as she alleges that she was, that day. (Id.) She had 

discovered her husband killed in her home earlier the same morning. (Id.) The 

shock and stress of the morning’s events, which were known to the defendants, 

support Sedunova’s allegations of coercion.8   

4. The existence of another suspect and a possible motive to kill 
Klimchuk helps corroborate the plausibility of Sedunova’s 
allegation that the confessions were false and fabricated. 

Klimchuk “was an alcoholic,” and “had a gambling problem.” (J.A. 37.) He 

also used drugs. (J.A. 92.). As his wife, Sedunova was surely in a position to know 

and hence plausibly allege these facts. “On several occasions, plaintiff saw 

Klimchuk arguing with people to whom he owed money.” (J.A. 37.) Drawing 

reasonable inferences from these specific factual allegations, Klimchuk’s lifestyle 

potentially exposed him to danger and violence. And, as the complaint alleges, at 

trial the prosecutor reported to the court prior to closing arguments that he had 

been given the name and address of a person who had stated that Klimchuk had 

been killed by a drug dealer. (J.A. 44.)   

* * * 
                                                 
7 See, e.g., United States v. Anderson, 929 F.2d 96, 99 (2d Cir. 1991) (considering 
criminal background a relevant factor in determining whether waiver of Miranda 
rights was voluntary). 
8 See, e.g., Spano v. New York, 360 U.S. 315, 321-22 (1959) (considering 
emotional stability and fatigue in concluding that the accused’s will was overborne 
during interrogation). 
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The district court was therefore entirely mistaken when it concluded that 

Sedunova “failed to “plausibly argue[ ] that the confessions were not her own” and 

“fail[ed] to point to facts supporting such a finding.” (Sp. A. 6, 8.) To the contrary, 

extensive factual allegations plausibly allege the core fact that the confessions were 

fabricated and false. The amended complaint also recounts numerous specific 

details that viewed in light of common sense (for instance, lack of evidence that the 

killing occurred in the apartment, existence of a plausible suspect other than 

Sedunova), Supreme Court case law (abusive interrogation techniques that violated 

Miranda and were heavily criticized in Seibert), and modern social scientific 

research (identifying isolation, lengthy interrogation, pressure, and 

maximization/minimization techniques as conducing to false confessions), provide 

substantial factual corroboration for Sedunova’s allegations.  

The district court was required to accept the factual allegations as true, see, 

e.g., Citigroup, 709 F.3d at 132, and to draw reasonable inferences in Sedunova’s 

favor, see, e.g., Barrows v. Burwell, 777 F.3d 106, 114-15 & n.47 (2d Cir. 2015).  

Instead the court improperly acted as a factfinder and decided issues of fact and 

credibility adversely to Sedunova. A factfinder may well ultimately reject 

Sedunova’s claims at the appropriate stage of this proceeding. But her detailed and 
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plausible amended complaint surely entitles Sedunova to move forward with her 

suit and attempt to prove her claims.9 

POINT II 
 

Sedunova Has Stated a Malicious Prosecution Claim 

The district court dismissed Sedunova’s malicious prosecution claim 

because it found that her confession was not “coerced,” and thus determined that 

the defendants could rely on a probable cause defense. (Sp. A. 8.) But this 

misapprehends Sedunova’s claims, the governing law, and the court’s role on a 

motion to dismiss.  

Sedunova alleges that the John Does knowingly fabricated a false confession 

and manipulated and pressured her into adopting it as her own. (See J.A. 39-40.) 

She further alleges that Detectives Collins and Hopkins “testified falsely” in 

several specific respects about her confessions (J.A. 42-43), thereby impliedly 

alleging knowledge on the part of those defendants that the confession was false 

and fabricated. Knowing use of fabricated evidence to initiate or continue a 

criminal prosecution states a cause of action for malicious prosecution, see Jocks v. 

                                                 
9 For examples of district courts correctly concluding in similar cases that 
fabrication of evidence claims had been adequately pled at the motion to dismiss 
stage, see Pizarro v. City of New York, No. 14-cv-507(KAM)(VVP), 2015 WL 
5719678, at *2 (E.D.N.Y. Sept. 29, 2015); Tankleff v. County of Suffolk, No. 09-
cv-1207(JS)(WDW), 2010 WL 5341929, at *2, 10 (E.D.N.Y. Dec. 21, 2010). 
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Tavernier, 316 F.3d 128, 138 (2d Cir. 2003); Ricciuti, 124 F.3d at 128, 130,10 

assuming the prosecution terminated in plaintiffs’ favor, which it did here when 

her conviction was vacated and the People moved to dismiss the charges. (J.A. 45.)  

Insofar as the district court dismissed the malicious prosecution claim 

because it determined that the allegations that the confession was false and 

fabricated were implausible, that was erroneous for the reasons explained in Point I 

with regard to the fair trial claim. 

POINT III 
 

All of the Other Issues That Were Raised by the Defendants Below Are 
Meritless and Provide No Basis for Affirmance 

Because this Court may affirm the district court’s decision on bases besides 

those relied upon by the district court, plaintiff will address the arguments raised 

by the defendants below that were not addressed by the district court.   

                                                 
10 See also Manganiello v. City of New York, 612 F.3d 149, 162 (2d Cir. 2010) 
(sustaining malicious prosecution claim based on officers’ conduct in coercing a 
false statement from a witness, noting that use of another witness’s statements, 
“with no concern whatever for whether [the witness’s] statements were truthful” 
was actionable); Matthews v. City of New York, 889 F. Supp. 2d 418, 440 
(E.D.N.Y. 2012) (“Because the Individual Defendants could not reasonably rely on 
a known coerced confession to initiate and maintain a prosecution, they lacked 
probable cause to prosecute.”); Pizarro, 2015 WL 5719678, at *6 (assuming to be 
true the plaintiffs’ allegation that her confession was coerced and falsified, “the 
facts alleged by plaintiff sufficiently rebut the presumption of probable cause to 
prosecute”). 
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A. Because the Deferred Accrual Doctrine Applies, the Fair Trial Claim 
Was Timely. 

Sedunova’s fair trial claim accrued when her conviction was reversed by the 

Second Department. Defendants incorrectly asserted that the rule of deferred 

accrual announced in Heck v. Humphrey, 512 U.S. 477, 487 (1994) does not apply 

because “favorable termination is not an element of a denial of fair trial claim.” 

(J.A. 74.) But success on Sedunova’s particular fair trial claim would have 

necessarily impugned the validity of her conviction and hence is controlled by 

Heck.  

Sedunova alleges that the confession that is the subject of her fabricated 

evidence claim was the principal evidence presented against her at trial and that 

there was a dearth of physical evidence in the People’s case. (J.A. 41, 44, 45.) 

Notably, the Second Department reversed her conviction when it excluded the 

video and reasoned that “the evidence of the defendant’s guilt without regard to the 

error was not overwhelming, as the videotaped statement was a primary part of the 

People’s case.” (J.A. 109.) Thus the fabrication of the confessions and forwarding 

of them to prosecutors were “actions whose unlawfulness would render a 

conviction or sentence invalid,” Heck, 512 U.S. at 486, and the claims based on 

these actions did not accrue until the conviction was overturned.11 

                                                 
11 See Dominguez v. Hendley, 545 F.3d 585, 589 (7th Cir. 2008) (stating that the 
Supreme Court has held that “fair trial claims” are subject to the Heck rule); 
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The Second Department set aside Sedunova’s conviction on April 19, 2011.  

(J.A. 108-09.) In New York, the statute of limitations period for section 1983 

claims is three years. Kronisch v. United States, 150 F.3d 112, 123 (2d Cir. 1998). 

Accordingly, the plaintiff’s original complaint, filed on September 20, 2013, is 

timely. (J.A. 3.) 

B. The Defendants Are Not Entitled to Absolute Immunity. 

Defendants Collins and Hopkins have asserted that they enjoy absolute 

immunity because the claims against them are based on their trial testimony. (J.A. 

85.) While it is correct that an officer may have absolute immunity for actual 

testimony, the Supreme Court has cautioned that absolute immunity does not 

“extend[ ] to all activity that a witness conducts” outside of testifying. Rehberg v. 

Paulk, 132 S. Ct. 1497, 1507 n.1 (2012). Statements to prosecutors are not 

protected by absolute immunity if they do not constitute “preparatory activity” 

conducted in advance of testimony. Coggins v. Buonora, 776 F.3d 108, 112-13 (2d 

                                                                                                                                                             
Channer v. Mitchell, 43 F.3d 786, 787–88 (2d Cir. 1994) (per curiam) (affirming 
Heck-based dismissal of claim that police officers committed perjury and coerced 
witnesses to identify plaintiff wrongfully); Smithart v. Towery, 79 F.3d 951, 952–
53 (9th Cir. 1996) (per curiam) (affirming Heck-based dismissal of § 1983 claim of 
conspiracy to “bring unfounded criminal charges” against plaintiff); Williams v. 
Schario, 93 F.3d 527, 529 (8th Cir. 1996) (“[A] judgment in Williams’s favor on 
his damages claim that defendants engaged in malicious prosecution and presented 
perjured testimony would ‘necessarily imply the invalidity of his conviction or 
sentence.’”) (quoting Heck, 512 U.S. at 487); Bailey v. City of New York, 79 F. 
Supp. 3d 424, 455 (E.D.N.Y. 2015) (fair trial claim based on fabricated evidence 
accrued when conviction was overturned). 
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Cir. 2015). Absolute immunity does not attach to officers who falsify police 

reports and lie to prosecutors because these documents “laid the groundwork” for 

the plaintiff’s indictment and was not “based on [the defendant’s] . . . testimony.” 

Id. at 113. Any other rule would immunize an officer for “any unlawful conduct 

prior to and independent of his [court] appearance merely by testifying . . . .” Id. 

Here, the liability of defendants Collins and Hopkins are based on their non-

testifying actions. The detectives may receive absolute immunity for their 

testimony before the grand jury, at the Dunaway/Mapp hearing and at trial, but 

they would not receive immunity for their underlying actions that contributed to 

the fabrication of evidence. See id. (noting that the complaint alleged actionable 

misconduct that was not “based on” testimony).  

In particular, Sedunova asserts that the detectives lied about being present 

when Sedunova wrote the confession. (J.A. 42-43.) Further, Detective Collins 

falsely reported that Sedunova agreed in his presence that she would record a 

video. (J.A. 43.) These misrepresentations, which were presumably conveyed to 

the prosecutor prior to being repeated in testimony, shaped the course of the 

prosecution and allowed the People to prove its case without calling as a witness 

the John Does who had actually coerced the confession. Such conduct also deterred 
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investigation into the circumstances of how the videotaped confession was 

procured.12 

C. The Defendants Are Not Entitled to Qualified Immunity. 

Contrary to the defendants’ assertions (J.A. 86-87), no reasonable law 

enforcement officer would have believed that it was lawful in 2004 to concoct a 

false confession and convince a plaintiff to adopt it as her own. This Court in 

Ricciuti denied qualified immunity at the summary judgment stage to an officer 

who in 1989 forwarded to a prosecutor a confession that the officer had allegedly 

fabricated. 124 F.3d at 126-27, 129-30. As the Court reasoned, the officer’s “action 

violate[d] [the] accused’s clearly established constitutional rights, and no 

reasonably competent police officer could believe otherwise.” Id. at 130.13   

                                                 
12 See also Maldonado v. City of New York, No. 11 Civ. 3514(RA), 2014 WL 
787814, at *10 (S.D.N.Y. Feb. 26, 2014) (refusing to grant absolute immunity to 
officers for an allegedly false narrative of events prior to the plaintiff’s arrest that 
was provided to another officer, who forwarded the information to the prosecutor); 
Rucks v. City of New York, 96 F. Supp. 3d 138, 150-51 (S.D.N.Y. 2015) (finding 
that defendants were not entitled to absolute immunity for false evidence written in 
reports and the criminal complaint “relied upon by the prosecutor” and “influenced 
the course of the Plaintiff’s prosecution”); Chimurenga v. City of New York, 45 F. 
Supp. 2d 337, 343 (S.D.N.Y. 1999) (“Where a party is responsible for providing 
false information or manufactured evidence that influences a decision whether to 
prosecute, he may be held liable for malicious prosecution.”). 
13

 See also Higazy v. Templeton, 505 F.3d 161, 174-75 (2d Cir. 2007) (“[I]t was not 
reasonable for an officer to believe that it was constitutional to coerce a confession 
and then to hand that information to a prosecutor—without divulging the means by 
which the confession was acquired—for use in a criminal case.”); Zahrey, 221 F.3d 
at 348-49 (rejecting qualified immunity for fair trial claim based on fabrication of 
evidence resulting in deprivation of liberty in 1996); Weaver v. Brenner, 40 F.3d 
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The same reasoning applies to Detective Hopkins and Collins’s 

misrepresentations and omissions to prosecutors. See Manganiello v. City of New 

York, 612 F.3d 149, 165 (2d Cir. 2010) (affirming denial of qualified immunity 

where a jury found that the defendant among other things “misrepresented the 

evidence to the prosecutors . . . and engaged in such misconduct knowingly”).  

D. Sedunova Has Stated a Causal Nexus Between the Defendants’ 
Action and Her Deprivation of Liberty. 

In the briefings in support of their motion to dismiss in district court, the 

defendants asserted that “[t]he intervening decision of the DA to seek admission, 

and of the Court to allow admission, of the video confession, are intervening 

causes of any constitutional deprivation.”  (J.A. 81.)  However,   

Defendants . . . may be liable for consequences caused by reasonably 
foreseeable intervening forces; here, the chain of causation need not be 
considered broken if [the plaintiff] . . . could reasonably foresee that his 
misconduct [would] contribute to . . . [a] decision that results in a 
deprivation of liberty. 
 

Higazy, 505 F.3d at 177. The defendants may not rely on the actions of the 

prosecutors in introducing the videotape and the trial court in admitting it as an 

intervening or independent decision that absolves them of liability because such 

actions were the foreseeable consequence of the defendants’ failure to disclose that 

John Doe 1 dictated the contents of the videotaped confession to Sedunova.   

                                                                                                                                                             
527, 533-35 (2d Cir. 1994) (holding that the use of a coerced confession could not 
be constitutionally used against the defendant, and that such a right had been 
clearly established in 1989).  
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It is manifestly foreseeable that a prosecutor would use a coerced or false 

confession in a criminal prosecution, if not privy to the coercive or otherwise 

unlawful circumstances of how it was procured. See Zahrey, 221 F.3d at 353-54 

(noting that one who fabricates evidence and hands it off to a prosecutor who 

unwittingly uses it to precipitate the plaintiff’s loss of liberty may not rely on a 

proximate cause defense). That the ADA was present for the video confession, as 

Defendants argued below (J.A. 82), misses the point, because it is not alleged that 

the ADA knew that the contents of the video confession originated with John Doe 

1 or that John Doe 1 had told Sedunova that she could not see her daughter until 

she recorded the confession.    

The defendants further asserted below that “the trial court was told about the 

full circumstances concerning the hand-written confessions and thus the chain of 

causation was broken.” (J.A. 83.) Not true. The Court excluded the handwritten 

confession because it was tainted by prior un-Mirandized statements. There is no 

indication in the Supreme Court’s suppression order that it was aware that John 

Doe 1 had dictated her confession. The defendants’ suggestions to the contrary 

contradict the factual assertions in Sedunova’s complaint. (J.A. 40-41, 43-44.)   

E. Sedunova Has Stated a Claim for Failure to Intervene. 

“[A]ll law enforcement officials have an affirmative duty to intervene to 

protect the constitutional rights of citizens from infringement by other law 
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enforcement officers in their presence.” Anderson v. Branen, 17 F.3d 552, 557 (2d 

Cir. 1994); accord O’Neill v. Krzeminski, 839 F.2d 9, 11 (2d Cir. 1988). An officer 

is liable for preventable harm caused by other officers where the officer observes 

or has reason to know that a constitutional violation has occurred. Anderson, 17 

F.3d at 557. For liability to attach on a failure to intervene claim, “there must have 

been a realistic opportunity to intervene to prevent the harm from occurring.”  Id.  

Detectives Collins and Hopkins are directly liable for their personal 

misrepresentations regarding the confessions, but to the extent that discovery 

reveals that they knew about the fabrication itself, they may be held liable for 

failure to intervene.   

The defendants present no unique grounds for dismissal of Sedunova’s 

failure to intervene claim independent of their assertion that there was no 

underlying constitutional deprivation. Since Sedunova has adequately pled at least 

one constitutional violation, she is entitled to discovery to determine which John 

Does participated directly in the violation and which officers were present and 

failed to intervene.   

CONCLUSION 

For the reasons stated above, Natasha Sedunova respectfully requests that 

this Court reverse the district court’s dismissal of her suit and remand the case to 
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the district court for further proceedings, with the direction that the state law in 

addition to federal claims be reinstated. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK    
--------------------------------------------------X 
NATASHA SEDUNOVA, 
   
  Plaintiff, 
       13 CV 5262 (SJ) (RLM)  

v.  
MEMORANDUM 
AND ORDER 

  
 
 
THE CITY OF NEW YORK, et al.,      
 
  Defendants.  
-------------------------------------------------X 
 
A P P E A R A N C E S 
LEVENTHAL & KLEIN LLP 
45 Main Street 
Suite 230 
Brooklyn, NY 11201 
By: Brett H. Klein 
Attorneys for Plaintiff 
 
NEW YORK CITY LAW DEPARTMENT 
100 Church Street 
New York, NY 10007 
By: Morgan David Kunz 
 Tobias Eli Zimmerman 
Attorneys for Defendant 
 
 
JOHNSON, Senior District Judge: 
  

This matter is before the Court on the City’s motion to dismiss.  In addition 

to facts alleged in the Amended Complaint, the Court will consider (1) Plaintiff’s 

written confession; (2) Plaintiff’s videotaped confession; (3) New York v. Sedunova, 
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22 Misc.3d 1133(A); 881 N.Y.S. 366 (N.Y. Sup. 2009); and (4) New York v. 

Sedunova, 83 A.D. 965, 922 N.Y.S.2d 134 (N.Y. App. Div. 2011).  The following 

summary takes all of these into account. 

In 1995, plaintiff Natasha Sedunova (“Plaintiff” or “Sedunova”) married 

Alexander Klimchuk (“Klimchuk”) in Brooklyn, where they lived together.  On the 

morning of September 5, 2004, Klimchuk was found dead in their home.  Sedunova 

called 911 and reported that she woke up to find him laying on the floor motionless.  

He had been shot in the abdomen and stabbed in the leg.   

Sedunova told the responding officers that she did not know who killed her 

husband.  Two officers, defendants John Doe 1 and John Doe 2 (the “John Does”), 

drove Plaintiff to her daughter’s home, but told her that her daughter was not 

there.  They then took Sedunova to Dunkin’ Donuts after she accepted their offer of 

coffee.  Plaintiff claims that during the ride, the John Does convinced her to admit to 

killing Klimchuk in self-defense.  At 11:30am, she was transported to the 69th 

Precinct stationhouse where she claims the John Does dictated a false confession to 

her.  The John Does then allegedly told Sedunova that her daughter was at the 

precinct and that she would finally get to see her if she also agreed to a videotaped 

confession.  She did. 
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The Confessions 

 Sedunova’s written confession depicts a history of violence between her and 

Klimchuk, who she claims abused drugs and alcohol, and gambled, to boot.  

Sedunova wrote that on the night of September 4, 2004, she arrived home around 

10:30pm.  Klimchuk accused her of being unfaithful to him.  Sedunova wrote that 

Klimchuk pulled knife on her, placing it at the back of her head.  They then fought, 

punching each other in the face.  Sedunova claimed that her face was covered with 

blood and that she went to the bathroom to clean up.  Apparently, that ended this 

phase of the altercation, as Sedunova claims she then took a bath and went to bed 

undisturbed.  She claims she then woke up in the middle of the night and found 

Klimchuk in the hallway holding a gun.  Kimchuck allegedly threatened to kill her 

and she shot him.  (There is no explanation in the written confession of how 

Sedunova got a hold of the weapon.)   She bagged the weapon and claims to have 

thrown it out of the window before returning to bed.  She did not call police until 

after she woke up at 8:15am.  The written statement provides no explanation for 

Klimchuck’s stab wound. 

 

The Videotaped Confession 

In the videotaped confession, Sedunova gave further details.  As in the 

written confession, Sedunova claimed that she had been swimming at Coney Island 
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that day and when she got home, Klimchuk accused her of being unfaithful, 

approaching her from behind with the knife.   She turned around and punched him, 

and he punched her back.  As in the written confession, Sedunova claimed that the 

fight ended there, and she bathed and went to bed.  However, she provides more 

details as to what happened when she allegedly woke up in the middle of the night to 

find Klimchuk in the hallway.  In this version, she shows a bruised finger and 

indicates that the finger was hurt during the scuffle in the hallway with Klimchuk, 

who was holding both a knife and a gun.  At one point in the video, Sedunova 

claimed that she did not know who fired the shot because we “we both pull [sic] on 

the trigger.”  And although Klimchuk had been stabbed in the leg, Sedunova claimed 

she did not stab him and did not touch the knife.   She also claimed that although the 

fight lasted 15 minutes, she was barely injured.  She pointed out for the camera a 

bruised finger and several superficial scratches that she did not think required 

medical attention.   

 

The Indictment 

 Sedunova was arrested and charged with Murder in the Second Degree and 

Criminal Possession of a Weapon in the Fourth Degree.  She was unable to post the 

set bail of $650,000, and remained in custody pending trial. 
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Suppression Motion, Trial and Appeal 

Sedunova filed a motion to suppress her statements as violative of Miranda.    

The Honorable Matthew D’Emic of the Supreme Court of Kings County granted her 

suppression motion, in part, and excluded the written confession.  However, the 

videotape was admitted to trial, and Sedunova was convicted of manslaughter.  (She 

was found not guilty of the top count of murder in the second degree.)  She was 

sentenced principally to eight years imprisonment.  On April 19, 2011, the Appellate 

Division, Second Department reversed Sedunova’s conviction, finding an 

insufficient break in the interrogation between the un-Mirandized initial confession 

and the videotaped confession.   Sedunova was released from custody on June 22, 

2011, after serving six years and nine months.  The criminal case against Sedunova 

was subsequently dismissed on the State’s motion.  

 

DISCUSSION 

To defeat a motion to dismiss, Plaintiff must state a plausible claim.  See 

Morgan v. County of Nassau, 720 F. Supp. 2d 229, 234 (E.D.N.Y. 2010) (citing 

Ashcroft v. Iqbal, 556 U.S. 662 (2009)). “Threadbare recitals of the elements of a 

cause of action, supported by mere conclusory statements” are not legally sufficient 

to withstand a 12(b)(6) motion.  Iqbal, 556 U.S. at 678.  Plaintiff must offer “enough 

facts to state a claim to relief that is plausible on its face.”  Id. (quoting Bell Atlantic 
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v. Twombly, 550 U.S. 544, 570 (2007)). However, the Plaintiff need not set forth a 

multitude of facts to survive a motion to dismiss; rather, a “short and plain statement 

of the claim showing that the pleader is entitled to relief” will suffice.  Fed. R. Civ. 

P. 8(a)(2). The Court must accept all of the allegations in the Amended Complaint as 

true, and construe all reasonable inferences in favor of the plaintiff. See Connell v. 

Signoracci, 153 F.3d 74 (2d Cir. 1998). 

 

Right to Fair Trial 

To defeat the City’s motion, Plaintiff must plausibly allege that (1) an 

investigating official (2) fabricated evidence (3) that is likely to influence a jury’s 

decision; (4) forwarded that evidence to prosecutors; and (5) Plaintiff suffered a 

deprivation of liberty as a result.   The issue here is the second element.  Sedunova is 

asking the Court to consider her confessions to be evidence that was fabricated by 

the John Does.  However, she adopted those statements.  Plaintiff claims that she was 

coerced into adopting the confession but fails to point to facts supporting such a 

finding.   

The circumstances of custodial interrogation are inherently 

coercive.   Miranda v. Arizona, 384 U.S. 436, 455 (1966).  Courts must balance 

several factors in determining whether a particular confession was coerced. 

 
[T]hose factors that a court should consider to 
determine whether an accused’s confession is 
voluntary center around three sets of circumstances: 
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(1) the characteristics of the accused, (2) the conditions 
of interrogation, and (3) the conduct of law 
enforcement officials. The relevant characteristics of 
the individual who confessed are the individual's 
experience and background, together with the suspect's 
youth and lack of education or intelligence. 

 

Green v. Scully, 850 F.2d 894, 901-02 (2d Cir. 1988); see also Illinois v. Perkins, 

496 U.S. 292, 297 (1990) (“Ploys to mislead a suspect or lull him into a false sense 

of security that do not rise to the level of compulsion or coercion to speak are not 

within Miranda’s concerns.”).  

 When asked at oral argument how the confessions were coercive, counsel for 

Plaintiff repeated that she was “isolated,” “convinced” and “persuaded.”  However, 

“much of the point of custodial interrogation is to obtain statements the suspect 

would not otherwise have chosen to make,” McZorn v. Endicott Police Dep’t, 2008 

WL 163581, at *8 (N.D.N.Y. Jan. 16, 2008), and Plaintiff has not set forth any 

particular characteristics of her interrogation or custody that would plausibly lead an 

individual to admit to killing someone they had not killed.  Compare Arizona v. 

Fulminante, 499 U.S. 279, 287 (2003) (finding confession coerced after officers 

informed suspected child killer of average intelligence and slight build that his life 

would be in jeopardy in prison and offered him protection in exchange for a 

confession); with United States v. Shehadeh, 940 F. Supp. 2d 66 (E.D.N.Y. 2012) 

(confession not coerced where defendant was told that opportunity to speak to a case 
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agent and receive the benefits of cooperating were fleeting).   Therefore, this claim is 

dismissed. 

 

 

 Malicious Prosecution 

 To maintain a cause of action for malicious prosecution, Plaintiff must 

demonstrate (1) the initiation or continuation of a criminal proceeding against her; 

(2) termination of the proceeding in plaintiff’s favor; (3) lack of probable cause for 

the proceeding; and (4) actual malice as a motivation.”  See Drummond v. Castro, 

522 F. Supp. 2d 667, 677 (S.D.N.Y. 2007).   In support of this claim, Plaintiff also 

relies on the theory that her statements were illegally elicited.  In other words, if 

Defendants fabricated the confession, then probable cause to prosecute her was 

lacking.  However, for the same reasons the Court has found that Plaintiff has not 

plausibly argued that the confessions were her not own, the Court finds that she 

cannot state a claim that probable cause for her arrest and prosecution was wanting.  

As probable cause is a complete defense to malicious prosecution, this claim, too, 

fails and is hereby dismissed.  See Manganiello v. City of New York, 612 F.3d 149, 

161-6 (2d Cir. 2010); Jefferson v. Javits, No. 06 CV 6616 (NGG)(LB), 2010 WL 

3926203, at *3 (E.D.N.Y. Sept. 30, 2010); Selinger v. City of New York, No. 08 CV 

2096, 2009 WL 1883782, *5 (S.D.N.Y. Jun. 30, 2009). 
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CONCLUSION 

 For the foregoing reasons, the motion to dismiss is granted. The Court 

declines to exercise supplemental jurisdiction over Plaintiff’s state law claims.  The 

Clerk of the Court is directed to close the case. 

 

SO ORDERED. 

Dated: February 10, 2015               ___________/s_______________ 
 Brooklyn, NY                   Sterling Johnson, Jr., U.S.D.J. 
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