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Fluid Identity Discrimination
Leora F. Eisenstadt*

INTRODUCTION

In its fiftieth year, it is no secret that the Civil Rights Act of 1964,1 and,

in particular, Title VII,2 the law providing for equal employment oppor-

tunity, have not been wholly effective in eradicating discrimination in

the workplace. Among scholars, critiques of Title VII and its resulting

jurisprudence are plentiful and focus largely on the complexity of the

proof structures and the increasingly more nuanced presentation of dis-

crimination in the workplace.3 There is, however, another equally

*Assistant Professor, Department of Legal Studies, Fox School of Business, Temple University.

†This article greatly benefited from discussions at the 2014 ABLJ Invited Scholars Collo-
quium and the Title VII: Fifty Years Later Colloquium sponsored and hosted by the Ross
School of Business at the University of Michigan, with additional support from the War-
rington College of Business at the University of Florida. I am particularly grateful to Ann
Olazabal, Stephanie Green, and D. Wendy Greene for their detailed comments, and to
Brishen Rogers and Jamie Prenkert for their insight and advice. Finally, thank you to
Elyssa Geschwind for research assistance.

1Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in scattered sections of 2 U.S.C.,
28 U.S.C., & 42 U.S.C.).

242 U.S.C. § 2000e–2000e-17 (2000).

3See generally Sheila R. Foster, Causation in Antidiscrimination Law: Beyond Intent Versus Impact,
41 HOUS. L. REV. 1469 (2005) (discussing how cognitive biases and normative expectations
interfere with both the intentional discrimination and disparate impact frameworks); Linda
Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to Discrimination
and Equal Employment Opportunity, 47 STAN. L. REV. 1161 (1995) (arguing that bias may be
both unintentional and unconscious); Gregory Mitchell & Philip E. Tetlock, Antidiscrimina-
tion Law and the Perils of Mindreading, 67 OHIO ST. L.J. 1023 (2006) (arguing against use of
implicit-prejudice research in employment discrimination law); Michael Selmi, Response to
Professor Wax: Discrimination as Accident: Old Whine, New Bottle, 74 IND. L.J. 1233 (1999) (dis-
cussing the significance of, and potential remedies for, unconscious discrimination); Sandra
F. Sperino, Rethinking Discrimination Law, 110 MICH. L. REV. 69 (2011) (arguing that actual
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compelling development in employment discrimination—the changing

nature of social identity and its impact on Title VII’s protections. While

the focus of criticism has been on changes in discriminators (their con-

scious or unconscious intent and the outward or hidden forms of dis-

criminatory behavior),4 there has been relatively little scholarly attention

to the dramatic demographic and societal changes that have affected the

“social identity” of victims of discrimination and that alter the way in

which discrimination is performed and experienced.5

The dramatic changes in this area are attributable, in part, to the

very notion of self-identification and personal experience of identity.

In the past, one’s race, ethnicity, religion, and gender were thought to

be easily identifiable by outsiders or, at the very least, easily expressed

as membership in one specific category or group.6 In the last several

decades, these strongly ingrained notions have begun to change. As

growing numbers of Americans identify as multiracial, multiethnic,

postracial, transgender, gender nonconforming, and bi (or multi) reli-

gious—what this article calls “fluid identities”—it is increasingly diffi-

cult to profess with confidence “what” a person is absent his or her

input. More importantly, the number of individuals who refuse to

identify in a single category is increasing exponentially.7 Individuals

with fluid racial identities include those whose appearance does not

suggest easy racial categorization; those who elect their racial identi-

ties to maximize opportunities;8 those who project or cover different

discrimination occurs in ways that currently recognized frameworks are incapable of
encompassing); Amy L. Wax, Discrimination as Accident, 74 IND. L.J. 1129 (1999) (question-
ing whether antidiscrimination law should cover unconscious bias).

4See generally Foster, supra note 3 (critiquing the discriminatory intent and disparate impact
tests as the framework for considering discrimination cases); Krieger, supra note 3 (discus-
sing prevalence of unconscious bias); Sperino, supra note 3 (discussing insufficiency of existing
Title VII rubrics).

5The term “social identity” in this article is intended to refer to an individual’s experience and
self-identification as well as others’ perceptions of his or her race, ethnicity, religion, and gender.

6See infra notes 45–50 and accompanying text (discussing the U.S. Census’s approach to
visual identification of participants’ racial identity).

7See Susan Saulny, Census Data Presents Rise in Multiracial Population of Youths, N.Y. TIMES,
Mar. 25, 2011, at A3.

8See generally Camille Gear Rich, Elective Race: Recognizing Race Discrimination in the Era of
Racial Self-Identification, 102 GEO. L.J. 1501, 1502–06 (2014) (arguing that “we are
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aspects of their racial/ethnic identities based on context;9 those who

self-identify as racially “mixed;” and, those who are perceived simply

as “other” by their co-workers and superiors. Individuals with fluid

gender identities include those who identify as transgender; individu-

als who are transitioning from their birth sex to another sex; individ-

uals born with intersex characteristics; cross-dressers; and, individuals

who are gender nonconforming (those who by appearance or behav-

ior defy traditional gender categorization).10

Despite the overall growth and increased visibility of individuals

with complex, layered, or fluid identities, legal protections have failed

to keep up with these changes. The courts that have dealt with fluid

identity plaintiffs generally appear confused about Title VII’s applica-

tion to these individuals or are unwilling to extend protection under

traditional race and sex discrimination theories.11 Such confusion, by

nature, has an overall negative impact on employers and employees,

since a lack of clarity in the courts may lead to more difficult employ-

ment decisions, an inability to effectively train management and

currently living in the era of ‘elective race’—a time when antidiscrimination law is being
asked to attend to the dignity concerns of individuals as they attempt to control the terms
on which their bodies are assigned racial meaning”).

9See generally KENJI YOSHINO, COVERING: THE HIDDEN ASSAULT ON OUR CIVIL RIGHTS (2006)
(describing the act of “covering” or downplaying identity traits in order to fit into the
mainstream as both a social reality and a civil rights problem).

10See GLAAD Media Reference Guide—Transgender Issues, http://www.glaad.org/reference/
transgender (last visited Mar. 5, 2015). The focus of this article is on the increasingly fluid
nature of race and sex. With regard to the other identity traits Title VII covers, it is
important to note that national origin (or ethnicity) has not been subjected to the demands
of pure categorization that race and sex have, perhaps because of an innate understanding
that a person can have multiple ethnic origins. In addition, religion has always been
acknowledged as fluid because of the inherent ability to change religions during the
course of one’s life. See Schroer v. Billington, 577 F. Supp. 2d 293, 306-07 (D. D.C. 2008)
(“No court would take seriously the notion that ‘converts’ are not covered by the statute.
Discrimination ‘because of religion’ easily encompasses discrimination because of a change
of religion.”). Finally, “color” as a basis for discrimination differs from the other identity
characteristics in Title VII because it describes a specific trait as opposed to an identity
that appears through multiple traits. As a result, courts have not demanded that a plaintiff
choose a “color” with which to identity, and, thus, have avoided the problems that victims
of race and sex discrimination face when they self-identify in a fluid way. See generally Trina
Jones, Shades of Brown: The Law of Skin Color, 49 DUKE L.J. 1487, 1554–56 (2000).

11See infra Part II.
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human resources professionals, and litigation that eats up precious

resources.

Several scholarly projects have considered individuals with fluid iden-

tities and the problems they face as employment discrimination plain-

tiffs.12 For example, Nancy Leong has offered a comprehensive history

of the discrimination faced by multiracial individuals and has considered

the current problems experienced by multiracial plaintiffs in court.13

Similarly, in an article advocating a rethinking of sex discrimination

theory, Zachary Kramer thoughtfully considers the plight of transgen-

der plaintiffs and their difficulty finding traction in a legal regime that

views gender as binary and static.14 Yet the scholars who address the

fluid identities problem tend to view race and sex independently,

addressing the problem either under race or sex discrimination juris-

prudence and then suggesting specialized solutions that address only

multiracial or transgender plaintiffs. As a result, the existing scholarship

fails to recognize the larger systemic challenge that individuals with fluid

identities present to employment discrimination law.

What is missing from the literature and what this article contributes is

a discussion of the parallel ways in which the meanings of race and sex

have changed in society and the resulting implications for employment

law. Unlike age, an aspect of identity that lends itself to a categorical

approach, our collective understanding and experience of racial and

sexual identity have changed in dramatic and remarkably similar ways

that demand changes in discrimination law.15 This article considers the

similar evolution of these social identity traits and argues that proposals

to address multiracial or transgender employees separately—whether

focused on legislative change, judicial interpretation, or litigation strat-

egy—miss an opportunity to tackle the larger notion of “fluid identity”

under the law by making more fundamental changes to Title VII and

12See infra Part III.

13Nancy Leong, Judicial Erasure of Mixed-Race Discrimination, 59 AM. U. L. REV. 469 (2010).

14Zachary A. Kramer, The New Sex Discrimination, 63 DUKE L.J. 891 (2014).

15Discrimination based on age is prohibited under the Age Discrimination in Employment
Act of 1967 (ADEA), which provides protection only for “individuals who are at least 40
years of age.” 29 U.S.C. § 631 (2011). As such, there is a protected class of individuals for
purposes of the ADEA, and the trait that affords protection, attainment of a specific age, is
not ambiguous or fluid in any way.
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its interpretation. Looking at the “protected class” paradigm of Title

VII through the lens of multiracial and transgender plaintiffs together,

this article contends that a rethinking of the meaning of identity under

Title VII is needed so that the law can more accurately reflect an evolv-

ing populace and provide greater clarity to those affected by discrimina-

tion because of that evolution. Finally, this article proposes several

possible avenues for reform that advocate a shift from a categorical

approach to a trait-based approach to discrimination, which would pro-

vide broad and flexible protection to those with fluid or static social

identities alike.

I. THE EVOLUTION OF THE FLUID IDENTITIES PROBLEM

The underprotection of workers with fluid identities and the overly

rigid interpretation of social identity markers in Title VII cases16 are

problems that have evolved over time as a result of the language of

Title VII, long-ingrained notions of race and sex as static and biologi-

cally determined, and, ironically, the legacy of the U.S. Supreme Court’s

attempt, in McDonnell Douglas, Corp. v. Green,17 to broaden the means of

proving workplace discrimination. The result of this evolution is the

notion, prevalent among employers, courts, and lawmakers that Title

VII requires membership in one specific static identity group in order

to claim its protections. That is, in order to make a Title VII claim as a

victim of employment discrimination, many courts require a plaintiff to

first demonstrate his or her exclusive affiliation with or membership in

one racial group or one sex. There is little, if any, consideration for

those individuals for whom such rigid social categorization is

inauthentic.

A. Scientific and Societal Changes Since Title VII’s Passage

The last fifty years have seen dramatic changes in our collective under-

standing of the meaning of race, sex, and identity in general. American

society’s notion of race and sex in 1964 bears little resemblance to the

majority of scholars’ and ordinary Americans’ views of those identity

characteristics today. This shift, as will be explored below, is attributable

16See infra Part II.

17411 U.S. 792 (1973).
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both to the evolution of scientific notions of identity and to individuals’

willingness to “out” themselves as having more complex identities than

previously accepted.

The evolution of science’s view of race in particular has exploded

with our relatively new ability to examine an individual’s genetic

makeup. The 1950s view of race as a defining biological characteristic

that impacts every aspect of a person’s physical and intellectual

makeup has been challenged by the scientific discovery that, in fact,

“race has . . . no genetic basis.”18 As Alaina Walker reports, geneticists

at the Human Genome Diversity Project believe that “the only varia-

tion between human beings due to race is skin color.”19 Walker notes

that “[r]esearchers have discovered that there is far greater variation

in the genes of people within the same racial group than between

those of different races.”20 This fact obviously challenges the eugenics

rationale for racial segregation that justified slavery and other abhor-

rent practices in the early twentieth century and that continues to

impact our current view of identity.21 Most scholars now agree that

race is a “social construct” independent from biological or genetic

bases.22

Similarly, the notion of sex or gender identity has undergone massive

changes in both the scientific and lay community due to developing scientific

knowledge and to an increasing willingness among all parties to discuss

18Alaina R. Walker, Choosing to Be Multiracial in America: The Sociopolitical Implications of the
“Check All That Apply” Approach to Race in the 2000 U.S. Census, 21 BERKELEY LA RAZA L.J.
61, 63 (2011).

19Id. at 63 n.11.

20Id. at 63.

21See Camille Gear Rich, Performing Racial and Ethnic Identity: Discrimination by Proxy and the
Future of Title VII, 79 N.Y.U. L. REV. 1134, 1147–49 (2004) (“Although eugenics has
receded from center stage, our history has been indelibly shaped and marked by racial
and ethnic constructs; therefore, we continue to refer to these constructs to understand
our history and the connections of past struggles to contemporary disputes.”).

22See Walker, supra note 18, at 63; see also D. Wendy Greene, Categorically Black, White,
or Wrong: “Misperception Discrimination” and the State of Title VII Protection, 47 U. MICH. J.L.
REFORM 87, 133 (2013) (quoting Ian F. Haney Lopez, The Social Construction of Race: Some
Observations on Illusion, Fabrication, and Choice, 29 HARV. C.R.-C.L. L. REV. 1, 7 (1994))
(“Professor Haney-L�opez defines ‘race’ as ‘a vast group of people loosely bound together
by historically contingent, socially significant elements of their morphology and/or
ancestry.’”).
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ambiguities in the meaning of sex.23 The long-accepted view that sex is binary

and that every person can be easily categorized as either male or female has

been challenged by an increased awareness of the existence of intersex indi-

viduals who may be born with anatomical, genetic, and hormonal characteris-

tics of both sexes.24 In an intersex individual, the external genitalia that

typically determine a newborn’s sex identification can be ambiguous or mis-

leading.25 Similarly, individuals with external genitalia that clearly signify one

sex have been found to have chromosomal makeups that match the other

sex.26 While the existence of intersex individuals is not new, what is new is

these individuals’ greater willingness to openly discuss their status.27

23The linguistics surrounding gender and sex can be somewhat confusing. While the term
“sex” is commonly used to refer to the physical manifestations of sexual identity, “gender”
is typically seen as a social construct and can refer to the sexual identity with which the
person affirmatively affiliates, personality attributes, and mannerisms. See, e.g., Francisco
Valdes, Queers, Sissies, Dykes, and Tomboys: Deconstructing the Conflation of “Sex,” “Gender,” and
“Sexual Orientation” in Euro-American Law and Society, 83 CALIF. L. REV. 3, 20–22 (1995).
Nonetheless, these terms are beginning to blur as the scientific community increasingly
defines “sex” as incorporating both physical and social elements. In addition, there is
increasing fluidity from a physical and social perspective, as demonstrated by intersex indi-
viduals and those medically transitioning from one sex to another, as well as transgender
individuals who embody mannerisms of both genders, cross-dressers, and others who
refuse to affiliate with one category only. As a result, this article will use the terms inter-
changeably unless specifically noted.

24See Mark E. Berghausen, Note and Comment, Intersex Employment Discrimination: Title VII
and Anatomical Sex Nonconformity, 105 NW. U.L. REV. 1281, 1286 (2011) (“Intersex people
have a condition that causes their biological sex traits to be ambiguous or mismatched,
what doctors call a difference, or sometimes disorder, of sexual development (DSD).”).

25Id. at 1288 n.41 (citing Julie A. Greenberg, Defining Male and Female: Intersexuality and the
Collision Between Law and Biology, 41 ARIZ. L. REV. 265, 271 (1999)) (“Genetically male chil-
dren born with 5-alpha-reductase deficiency, a DSD [disorders of sex development] that
inhibits the body’s ability to process testosterone before puberty, can appear female at a
cursory glance but develop a more male sexual anatomy at puberty.”); see also Why Is ISNA
Using “DSD”?, INTERSEX SOCIETY OF NORTH AMERICA (May 24, 2006, 9:02 AM), http://www.
isna.org/node/1066 (describing a preference for the term DSD rather than intersex).

26Berghausen, supra note 24, at 1288–89 (discussing Maria Patino, a Spanish athlete dis-
qualified because of male chromosomes she did not know she had).

27See generally INTERSEX SOCIETY OF NORTH AMERICA, http://www.isna.org (last visited April
14, 2015) (“The Intersex Society of North America (ISNA) was founded in 1993 in an
effort to advocate for patients and families who felt they had been harmed by their experi-
ences with the health care system. . .. ISNA evolved into an important resource for clini-
cians, parents, and affected individuals who require basic information about disorders of
sex development (DSDs) and for how to improve the health care and overall well-being of
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Moreover, more parents are now willing to reject the once standard treatment

of assigning a sex at birth and performing surgery to assure physiological

development to match that assignment.28 Intersex individuals make up a sig-

nificant portion of the population. In fact, as one scholar reports,

“approximately one out of every 1500 to 2000 people is born with an intersex

condition. . .. [T]his statistic suggests that intersex conditions as a whole are

about as common as cystic fibrosis and Down’s Syndrome.”29 As a result of

the presence of intersex individuals, the scientific and medical communities

now recognize numerous characteristics, both biological and social, that can

determine a person’s sex.30 The physical characteristics include the presence

of genetic or chromosomal traits, reproductive organs, hormonal levels, and

secondary sexual features. The social characteristics can include gender iden-

tity and assigned gender or rearing.31

Increased recognition in the scientific community of the fluidity of

race and sex have perhaps spurred celebrities and average citizens alike

to be more outspoken about their own fluid identities. In the last ten

years alone, the number of news stories regarding multiracial and trans-

gender individuals has increased dramatically and, with each new story,

American society grows increasingly comfortable with the concept of

people with DSDs. Largely as a result of ISNA’s efforts, there is now widespread acknowl-
edgment among health professionals that the time has come to change how we think about
and care for persons with DSDs.”).

28See id.; see also Hazel Glenn Beh & Milton Diamond, An Emerging Ethical and Medical
Dilemma: Should Physicians Perform Sex Assignment Surgery on Infants with Ambiguous Genitalia?,
7 MICH. J. GENDER & L. 1 (2000) (discussing the emerging controversy over the surgical
alteration approach to treating intersex infants that emerged in the 1950s and 1960s and
had become the standard by the 1970s); see also Julie A. Greenberg, Intersex and Intrasex
Debates: Building Alliances to Challenge Sex Discrimination, 12 CARDOZO J.L. & GENDER 99
(2005); Julie A. Greenberg, Defining Male and Female: Intersexuality and the Collision Between
Law and Biology, 41 ARIZ. L. REV. 265, 290–92 (1999) (discussing surgical alteration cases in
which a gender is assigned to a child that is not consistent with that identified at birth).

29Berghausen, supra note 24, at 1291.

30See id. at 1289 (defining sex as including “Genetic or chromosomal sex—XY or XX;
Gonadal sex (reproductive sex glands)—testes or ovaries; Internal morphologic sex (deter-
mined after three months’ gestation)—seminal vesicles/prostate or vagina/uterus/fallopian
tubes; External morphologic sex (genitalia)—penis/scrotum or clitoris/labia; Hormonal
sex—androgens or estrogens; Phenotypic sex (secondary sexual features)—facial and chest
hair or breasts; Assigned sex and gender of rearing; and Sexual identity.”).

31Id.
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fluid identities and increasingly frustrated with any attempt to impose

“pure” categories on identity.32

Media coverage of multiracial celebrities tends to provoke discussion

and debate about who that person is or “should be” but ultimately may

result in larger changes in societal understandings of race itself. Perhaps

the most famous example of a multiracial individual who cannot be eas-

ily categorized as a member of one status group is the current President

of the United States, Barack Obama. The child of a black father and

white mother, President Obama has self-associated primarily with the

African American community, an association that resulted in much dis-

cussion and media attention during his presidential campaign.33 In fact,

many scholars and commentators argued that Obama’s identity pro-

voked more discussion of multiracial identities than any organized event

ever could have.34 This discussion is occurring in other segments of

society as well. For example, Tiger Woods, who some view as the first

black golfer to achieve worldwide success in the sport, coined the term

“Cablinasian” to describe the Caucasian, black, American Indian, and

Asian aspects of his heritage.35 That self-identification caused its own

32See infra notes 33–57 and accompanying text (describing examples of increased media
attention on multiracial and transgender individuals).

33During President Obama’s 2008 presidential campaign, the Los Angeles Times created a
video montage of interviews with mixed race individuals commenting on President Oba-
ma’s race and the role of race in the campaign and society in general. See Iliana Rucker,
Race in the Race: Mixed Race Identity and Obama’s Campaign 3 (Nov. 11, 2009) (unpub-
lished paper presented at the NCA 95th Annual Convention), available at http://citation.
allacademic.com/meta/p366651_index.html.

34See Riley Blanton, Panel Says Challenges Remain for Those of Multiracial Identity, BROWN

DAILY HERALD (Oct. 29, 2008), http://www.browndailyherald.com/2008/10/29/panel-says-
challenges-remain-for-those-of-multiracial-identity (“‘On the one hand, blacks (do) not see
him as one amongst them, and on the other hand, the whites (do) not see him as one
amongst them,’ said Oscar Brookins, an associate professor of economics at Northeastern
University. . .. Despite the difficulties of discussing his own race directly in his campaign,
panel members agreed that Obama’s campaign has furthered the national discourse on
race and multiracial identities. The panelists cited as seminal a speech in which the Demo-
crat explained the racial composition of his family. ‘He has done more to normalize inter-
racial kinship than anyone or any public event ever has,’ McClain Dacosta agreed.”).

35See Cablinasian, URBANDICTIONARY, http://www.urbandictionary.com/define.php?term5Cablina-
sian (last visited Apr. 6, 2015) (“Cablinasian: A term Tiger Woods himself made up. It is a port-
manteau of Caucasian, Black, American-Indian, and Asian, which is his ethnic make-up of a
quarter Chinese, a quarter Thai, a quarter Black, an eighth Native American and an eighth
Dutch.”).
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uproar as people of white and black heritage took issue with his failure

to ally himself with one category or another.36 But numerous commen-

tators have also supported Woods’s desire to self-identify and the result-

ing push to have more honest and accurate discussions of race and its

increasingly porous boundaries.37

Similarly, transgender celebrities have pushed society to rethink and

broaden the meaning of sex. In 2009, the world was riveted by a sports

controversy when Caster Semenya faced mandatory sex identification

testing after she won the 800 meter World Championship in Berlin.38

The results showed that Semenya was, in fact, intersex, a revelation that

“captured media interest and began broad speculation about the proper

role of gender in sports.”39 The arts and entertainment world has also

36See Thea Lim, 100% Cablinasian: Getting the Race Facts Right on Tiger Woods, RACIALICIOUS

(Dec. 8, 2009), http://www.racialicious.com/2009/12/08/100-cablinasian-getting-the-race-
facts-right-on-tiger-woods (“Maybe Tiger Woods doesn’t talk about race because no one
really wants to listen to his experience as the mixed race child of mixed race parents.
Instead white and black America insist that Woods choose one or the other.. . . [T]he insist-
ence on designating Woods as solely black—and getting mad when he tries to articulate
his ethnic heritage in a way that feels true to him—is about more than media bias towards
black crime. It’s about our need to simplify all complex racial phenomenons into the
binary of black and white, effectively erasing anyone who doesn’t fit inside.”).

37See Gary Younge, Tiger Woods: Black, White, Other, GUARDIAN (May 28, 2010), http://www.
theguardian.com/sport/2010/may/29/tiger-woods-racial-politics; see also Jacqueline M. Chen
& David L. Hamilton, Natural Ambiguities: Racial Categorization of Multiracial Individuals, 48
J. EXPERIMENTAL SOC. PSYCHOL. 152 (2012) (studying others’ perceptions of multiracial indi-
viduals and the impact of miscategorization on those individuals); Jessica D. Remedios &
Alison L. Chasteen, Finally, Someone Who “Gets” Me! Multiracial People Value Others’ Accuracy
About Their Race, 19 CULTURAL DIVERSITY & ETHNIC MINORITY PSYCHOL. 453–60 (2013). The
story of Rachel Dolezal, the former NAACP official who, although born to Caucasian
parents, self-identifies as black and has faced criticism for appropriating a racial identity
that was not her own, is also instructive. See Lilly Workneh, Rachel Dolezal Addresses Contro-
versy Around Her Ethnicity On ‘Today’: ‘I Identify As Black’, HUFFINGTON POST (June 16, 2015),
http://www.huffingtonpost.com/2015/06/16/rachel-dolezal-speaks-interview_n_7591480.html.
Dolezal’s story highlights both the fluidity of racial identity and the increasing importance
of self-identification in this sphere.

38Christopher Clarey, Gender Test After a Gold-Medal Finish, N.Y. TIMES, Aug. 20, 2009, at
B13.

39See Berghausen, supra note 24 at 1282–83. Another example of a runner with transgen-
der characteristics emerged in the international news in October 2014. See Juliet Macur,
Fighting for the Body She Was Born With, N.Y. TIMES, Oct. 6, 2014, at B11. Dutee Chand,
“India’s 100-meter champion in the 18-and-under category, was barred from competing
against women” because of her condition, hyperandrogenism, as a result of which “her
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begun to spotlight transgender individuals. In 2014, transgender indi-

viduals took center stage on television with the first openly transgender

person nominated for an Emmy for her work on Netflix’s “Orange Is

the New Black.”40 In addition, 2013 brought the first transgender con-

tender in a Miss Universe Organization pageant as Kylan Wenzel com-

peted for the Miss California title.41 Wenzel’s participation became

possible only after a massive public outcry following a transgender con-

tender’s disqualification from the Miss Canada competition.42 In

response to a threatened discrimination suit and a Change.org petition

signed by over 20,000 people, Donald Trump agreed to change the

rules for Miss Universe Organization pageants, paving the way for

transgender contestants.43 Finally, in 2015, Vanity Fair featured former

Olympian, reality television star, and transgender woman, Caitlyn Jen-

ner, in a twenty-two page cover story, attracting significant national

media attention.44

Among average Americans, these changes in identification are increas-

ing as well, promoted, in large part, by recent changes at the U.S.

body produces natural levels of testosterone that. . . place her in the male range in the eyes
of international track and field.” Id. While Chand is fighting the decision to bar her from
running, her “situation has highlighted one of the most perplexing issues facing sports
and society: that there is no indisputable way to draw a line between male and female
when most competitions have only two categories—one for men and the other for wom-
en.” Id.

40Aleksandra Gjorgievska & Lily Rothman, Laverne Cox Is the First Transgender Person
Nominated for an Emmy —She Explains Why That Matters, TIME MAG. (July 10, 2014),
http://time.com/2973497/laverne-cox-emmy. See also Julie Zeilinger, Laverne Cox, ‘Orange
Is the New Black’ Star, On the Necessity of Diverse Female Characters, HUFFINGTON POST, (Aug.
14, 2013), http://www.huffingtonpost.com/2013/08/14/laverne-cox-orange-is-the-new-
black_n_3750544.html.

41Kylan Arianna Wenzel Is First Transgender Woman Allowed to Compete in Miss California Pag-
eant, HUFFINGTON POST (Jan. 11, 2013), http://www.huffingtonpost.com/2013/01/11/kylan-
arianna-wenzel-transgender-miss-california_n_2457523.html.

42Id.

43Id.

44See Buzz Bissinger, Call Me Caitlyn, VANITY FAIR (July 2015), http://www.vanityfair.com/
hollywood/2015/06/caitlyn-jenner-photos-interview-buzz-bissinger. See also Stephanie Mar-
cus, Caitlyn Jenner, Formerly Bruce Jenner, Makes Her Debut On The Cover Of Vanity Fair, HUF-

FINGTON POST (June 1, 2015), http://www.huffingtonpost.com/2015/06/01/caitlyn-jenner-
bruce-jenner-her-vanity-fair_n_7483176.html.
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Census. When the Census began collecting information on the racial

identity of respondents, it did so by having census administrators choose

a race based on the respondent’s appearance.45 While self-identification

was permitted as early as 1960, it was not until 2000 that the Census

permitted respondents to “check all that apply” and thus to self-identify

as having more than one racial identity.46 The results of the 2010 Cen-

sus showed a dramatic increase in the number of individuals, and par-

ticularly young Americans, who identify as multiracial.47 In fact, in

2010, the number of people who chose more than one race increased

by approximately thirty-two percent since 2000.48 And in parts of the

South and Midwest, the growth of the self-identifying multiracial popu-

lation grew by as much as ninety-nine percent.49 The most remarkable

growth has been in the number of people who self-identify as both

white and black, a number that has risen by 134% since 2000.50

The number of individuals who identify as transgender is increasing

as well. Some studies report that as many as two percent of all live

births present intersex characteristics,51 and recent reports put the

number of transgender Americans at roughly 700,000.52 The visibility

of this group and their willingness to outwardly identify as transgen-

der has increased dramatically in the last decade.53 In a move akin to

45Walker, supra note 18, at 64.

46Id. at 64–65.

47See Saulny, supra note 7.

48Id.

49Id.

50Id.

51Anthony R. Enriquez, Note, Assuming Responsibility for Who You Are: The Right to Choose
“Immutable” Identity Characteristics, 88 N.Y.U. L. REV. 373, 384 & n.48 (2013).

52Transgender: By the Numbers, TIMES UNION (Dec. 5, 2011), http://www.timesunion.com/
local/article/Transgender-by-the-numbers-2342726.php.

53See Katy Steinmetz, America’s Transition, TIME MAG., May 2014, 38 (chronicling the
increased visibility of transgendered people in American society and the nation’s evolving
understanding of gender). As Alex Reed reports, traditional notions of masculinity and
femininity and the traits associated with each are changing rapidly as well, further sup-
porting the increasing reality of fluidity in gender identity. Alex Reed, Opening the Flood-
gates: Expanded Employer Liability for Same Sex Harassment 29–32 (unpublished
manuscript) (on file with author).
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the census “check all that apply” change, the social media site Face-

book recently added fifty new terms that individuals can use to identify

their genders, including “androgynous, bi-gender, intersex, gender

fluid or transsexual.”54 With approximately 159 million monthly U.S.

users, this change will affect many Americans who were unable to

accurately self-identify on the social media site that plays a prominent

role in their lives.55 Finally, in a sign that society at large is rapidly

changing its approach to transgender individuals, Defense Secretary

Chuck Hagel recently declared himself “open” to reconsidering the

military’s policy on transgender individuals.56 Recent estimates suggest

that despite the military’s current policy “more than 15,000 transgen-

der individuals [serve] in the military[,] the National Guard and the

Reserve.”57

These examples signify that social identity is rapidly evolving for

many Americans. The need to fit into binary categories is quickly being

eclipsed by a determination to accurately self-identify using new words

and new conceptions of race and sex. Unfortunately, however, courts

interpreting Title VII have made little attempt to “catch up” to these

changes.

B. Historical and Linguistic Reasons for Courts’ Categorical Approach to Title
VII Cases

The history of courts’ categorical approach to identity in employment

cases naturally begins with the passage of Title VII58 in 1964 and its ori-

gins in equal protection jurisprudence. As part of the historic Civil

Rights Act of 1964,59 Congress included protections against workplace

54Martha Mendoza, Facebook Adds New Gender Options, HUFFINGTON POST (Feb. 13, 2014),
http://www.huffingtonpost.com/2014/02/13/facebook-gender_n_4782477.html.

55Id.

56Helene Cooper, Hagel ‘Open’ to Reviewing Military’s Transgender Ban, N.Y. TIMES, May 12,
2014, at A12.

57Id.

5842 U.S.C. §§ 2000e–2000e-17 (2000).

59Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in scattered sections of 2 U.S.C.,
28 U.S.C., & 42 U.S.C.).
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discrimination, providing, in section 703(a) of Title VII, that it is unlaw-

ful for an employer with fifteen or more employees

(1) to fail or refuse to hire or to discharge any individual or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment because of such individual’s race,
color, religion, sex, or national origin; (2) or to limit, segregate, or classify
his employees or applicants for employment in any way which would
deprive or tend to deprive any individual of employment opportunities or
otherwise adversely affect his status as an employee, because of such indi-
vidual’s race, color, religion, sex, or national origin.60

The choice to protect these five specific identity characteristics61 (and

perhaps the resulting rigid categorization of plaintiffs that has devel-

oped) was not random but was part and parcel of Congress’s attempts

to “help actualize some of the Fourteenth Amendment’s equal

6042 U.S.C. § 2000e-2(a). The legislative history of the Act suggests that its purpose was to
eradicate discrimination against historically disadvantaged groups, African Americans in
particular, and individuals. See E. Christi Cunningham, The Rise of Identity Politics I: The
Myth of the Protected Class in Title VII Disparate Treatment Cases, 30 CONN. L. REV. 441, 446
(1998) (“The legislative history of Title VII suggests both that Title VII was intended to
remedy discrimination against historically disadvantaged groups, in particular ‘Negroes,’
and that the statute’s broader purpose was to eliminate prohibited employment discrimi-
nation as applied equally to everyone.”) In fact, as Cunningham points out, pattern and
practice and disparate impact claims generally protect groups or classes of people since
both claims require plaintiffs to demonstrate that an employer action negatively affected a
group of applicants or employees. Id. at 447. In contrast, disparate treatment discrimina-
tion pertains specifically to prohibited discrimination against an individual in which case,
membership in a protected class is not required. Id. at 449.

61Interestingly, “sex” was added to Title VII in an amendment on the floor of the House
of Representatives that Representative Howard Smith of Virginia proposed, allegedly, in
an attempt to prevent passage of the law. After a short debate, the amendment passed and
became part of Title VII. See CHARLES WHALEN & BARBARA WHALEN, THE LONGEST DEBATE: A
LEGISLATIVE HISTORY OF THE 1964 CIVIL RIGHTS ACT 115–16 (1985); Andrea Meryl Kirschen-
baum, “Because of. . . Sex”: Rethinking the Protections Afforded Under Title VII in the Post-Oncale
World, 69 ALB. L. REV. 139, 143–44 (2005) (citing Meritor Sav. Bank v. Vinson, 477 U.S.
57, 63 (1986); 110 Cong. Rec. 2577 (1964)). But see Robert Bird, More than a Congressional
Joke: A Fresh Look at the Legislative History of Sex Discrimination of the 1964 Civil Rights Act, 3
WM. & MARY J. WOMEN & L. 137, 138 (1997) (“Congress added sex as a result of subtle
political pressure from individuals, who for varying reasons, were serious about protecting
the rights of women.”); see also Kramer, supra note 14, at 912 (“Sex discrimination law is
hamstrung by the story of a political ploy gone wrong. That Smith may have introduced
the amendment to thwart civil rights does not tell us anything about why legislators ulti-
mately voted in favor of the provision. And yet the story endures, fostering a narrow
vision of sex equality that constrains Title VII’s capacity to respond to emerging forms of
sex discrimination.”).
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protection guarantees.”62 Under equal protection jurisprudence,63 these

characteristics are thought to deserve antidiscrimination protection

because they are largely visible or, at least, easily identifiable characteris-

tics that constitute unreasonable or morally arbitrary bases for disparate

treatment.64 And, perhaps more importantly, Fourteenth Amendment

jurisprudence brought with it the notion that characteristics that are

immutable are particularly deserving of protection because discrimina-

tion based on inherent characteristics that are not subject to change

offends our basic notions of fairness.65 Consequently, race, color, ethnic-

ity, religion, and sex were identified as deserving of protection under

equal employment opportunity laws as well.66

62Rich, supra note 21, at 1200.

63See U.S. CONST. amend. XIV, § 1 (“No State shall. . . deny to any person within its juris-
diction the equal protection of the laws.”).

64Rich, supra note 21, at 1200 (citing Kenji Yoshino, Assimilationist Bias in Equal Protection:
The Visibility Presumption and the Case of “Don’t Ask, Don’t Tell,” 108 YALE L.J. 485, 497–98,
498 n.250 (1998) (“[Yoshino argues] that courts requiring visibility of traits for Fourteenth
Amendment protection are referring to physical ‘corporeal visibility,’ and not ‘social
visibility.’”).

65See Enriquez, supra note 51 (discussing origins and changes to the notion of immutability
under equal protection jurisprudence); see also Janet E. Halley, Sexual Orientation and the
Politics of Biology: A Critique of the Argument from Immutability, 46 STAN. L. REV. 503 (1994)
(explaining that the immutability criterion in the Fourteenth Amendment’s equal protec-
tion inquiry is based on a biological construct of race and sex and taking the position that
suspect-class status is not dependent on immutability); Sharona Hoffman, The Importance of
Immutability in Employment Discrimination Law, 52 WM. & MARY L. REV. 1483, 1489, 1500–09
(2011) (detailing theories that explain federal employment discrimination law, concluding
that the laws generally lack coherence and arguing that “prohibiting discrimination based
on selected immutable characteristics most accurately describes the laws’ achievement”).
For a discussion of the changing notions of immutability, see infra Part III.

66See Hoffman, supra note 65, at 1508–21 (citing Samuel A. Marcosson, Constructive Immut-
ability, 3 U. PA. J. CONST. L. 646, 647 (2001) (noting that the concept of immutability has
receded in Supreme Court equal protection analysis and “that it may be essentially extinct
in Supreme Court jurisprudence”)) (describing immutability as a somewhat coherent
theory underlying federal employment discrimination law); Marc R. Shapiro, Treading the
Supreme Court’s Murky Immutability Waters, 38 GONZ. L. REV. 409, 412 (2003) (asserting that
the Supreme Court appears interested in “phasing out the immutability concept”).
Although religion is the most obviously mutable characteristic in this list, religion has
always enjoyed special protection in the United States “because of the critical role that reli-
gious freedom played in the founding of our country.” Kramer, supra note 14, at 948.
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As a result of Title VII’s roots in equal protection doctrine, however,

equal employment law also inherited the notion of suspect classes on

which Fourteenth Amendment jurisprudence is based. The famous foot-

note in United States v. Carolene Products, Co.,67 and its reference to insu-

lar minorities’ need for additional protection or “heightened scrutiny”

also brought with it the idea that an individual’s membership in a pro-

tected minority group was the basis for protection against discrimina-

tion. That this concept carried over into Title VII jurisprudence is no

surprise. Thus, courts’ rigid devotion in Title VII cases to minority

groups and plaintiffs’ status as group members also likely has its origins

in Title VII’s reliance on equal protection jurisprudence. But, as this

article will argue, that notion is neither essential to nor required by the

language of Title VII or the U.S. Supreme Court’s interpretations of

the law.68

In drafting Title VII, Congress did not make membership in a minor-

ity group a requirement for protection from discrimination. As Camille

Gear Rich points out in her article on performed identity traits, the stat-

ute does not define race at all or even delineate the borders of a racial

group.69 Instead, section 703(a) simply makes it unlawful to discrimi-

nate “because of such individual’s race, color, religion, sex, or national

origin.”70 Without mentioning group-affiliation, however, Title VII’s

singular language may be seen as suggesting that individuals may claim

only one race, color, religion, sex, and national origin. This would have

been a natural conclusion in 1964 given the “[c]onceptualizations of

67304 U.S. 144, 152 n.4 (1938) (asking “whether prejudice against discrete and insular
minorities may be a special condition, which tends seriously to curtail the operation of
those political processes ordinarily to be relied upon to protect minorities, and which may
call for a correspondingly more searching judicial inquiry”); see also Susan R. Schmeiser,
Changing the Immutable, 41 CONN. L. REV. 1495, 1507–08 (2009).

68As Christi Cunningham points out, “[T]he Supreme Court has explicitly indicated that
‘Title VII. . . was enacted pursuant to the commerce power to regulate purely private deci-
sion making and was not intended to incorporate and particularize the commands of the
Fifth and Fourteenth Amendments.’” Cunningham, supra note 60, at 460 n.90 (quoting
Johnson v. Transp. Agency, 480 U.S. 616, 627 n.6 (1987)). Thus, while the notion of mem-
bership in a protected group was prevalent in Title VII’s precursor legislation and juris-
prudence, that does not make it a necessary component of Title VII itself. See id. at 449.

69Rich, supra note 21, at 1138 n.9.

7042 U.S.C. § 2000e-2(a) (2000).
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permanent, inheritable race, racial hierarchies, [and] ‘racial purity’” that

were prevalent at the time of Title VII’s passage.71 Scholars have long

agreed that Title VII was initially and is often still interpreted against

the background of an “age-old conceptualization of racial identity as bio-

logical, fixed, and inherent”72 and “discrimination as a reaction to a set

of biologically fixed traits.”73 As Wendy Greene has pointed out, the

ability to conceive of race as static and genetically or biologically based

has justified multiple chapters in U.S. history from colonization to slav-

ery to segregation.74 And, as is necessary to support such drastically

unequal treatment, these notions of race were supported by scientists

and sociologists of all kinds.75 Despite the near-universal condemnation

of those actions and the “scientific” basis on which they relied, Greene

notes, “a fixed, biological, and inherent notion of racial/ethnic identity

remains salient—even for those who subscribe to the conception that

race is a social construct.”76 Nonetheless, nothing in the language of

Title VII itself precludes a broader interpretation that would acknowl-

edge society’s evolving notions of identity as fluid and of identity groups

as having porous as opposed to hardened borders.

If the language of Title VII does not itself require membership in a

particular class or group, how has that notion become so ingrained in

our understanding of the law and so integral to the large majority of

courts that interpret Title VII? The answer likely lies in one of the U.S.

Supreme Court’s earliest attempts at interpreting the statute. McDonnell
Douglas Corp. v. Green was, ironically, an attempt to add flexibility to the

workings of Title VII, but, in doing so, the Court created the perhaps

71Greene, supra note 22, at 131.

72Id.

73Id. (quoting Rich, supra note 21, at 1134).

74Id. at 131–32.

75Id. at 132 (citing Christian B. Sundquist, Science Fictions and Racial Fables: Navigating the
Final Frontier of Genetic Interpretation, 25 HARV. BLACKLETTER L.J. 57, 57 (2009)).

76Id. at 133; see also Saint Francis Coll. v. Al-Khazraji, 481 U.S. 604, 613 (1987) (expressly
noting the socially constructed and fluid nature of race while implicitly adhering to a bio-
logical notion of race in its affirmation of the lower court’s holding that 42 U.S.C. section
1981 “‘at a minimum,’ reaches discrimination against an individual ‘because he or she is
genetically part of an ethnically and physiognomically distinctive subgrouping of homo
sapiens.’”).
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unintended consequence of demanding rigid categorization of the

alleged victim of discrimination. The now famous case dealt with the

“proper order and nature of proof in actions under Title VII” and

emerged out of civil rights protests at McDonnell Douglas Corporation’s

headquarters in St. Louis, Missouri.77

In addressing the plaintiff ’s race discrimination claim, the Court

focused on the burden of proof in a case in which there was circumstan-

tial but no direct evidence of racial bias. The Court laid out the now oft-

repeated formula for establishing a prima facie case of race discrimina-

tion based on an inference of discrimination from the existing

circumstances:

This may be done by showing (i) that he belongs to a racial minority; (ii)
that he applied and was qualified for a job for which the employer was
seeking applicants; (iii) that, despite his qualifications, he was rejected; and
(iv) that, after his rejection, the position remained open and the employer
continued to seek applicants from persons of complainant’s qualifications.78

The Court then discussed the shifting of burdens of proof after a

prima facie case is established and the plaintiff ’s ultimate burden to

prove that any legitimate reason provided by the employer was, in fact,

a pretext for discrimination.79

The problem presented by fluid identity plaintiffs, however, focuses

us on the very first element of the prima facie case, which courts and

commentators often refer to as the “protected class” or “member of a

protected class” prong.80 As E. Christi Cunningham has aptly argued,

77McDonnell Douglas Corp. v. Green, 411 U.S. 792, 793–94 (1973). The plaintiff, Percy
Green, was a longtime employee until he was laid off during a general reduction in force.
Id. at 794. Green was a civil rights organizer who took part in a “stall-in” and a “lock-in.”
Id. at 795–96. Several weeks after these protests, McDonnell Douglas advertised positions
for mechanics and Green applied for reemployment. Id. at 796. Despite his qualifications,
Green was rejected on the basis of his participation in the protests. Id. In response, Green
sued, alleging that he was rejected because of his race and his involvement in the civil
rights movement. Id.

78Id. at 802.

79Id. at 802–04.

80See, e.g., Kennedy v. City of Zanesville, 505 F. Supp. 2d 456, 494 (S.D. Ohio 2007); Mis-
sissippi Dep’t of Human Servs. v. Baum, 730 So. 2d 58, 64 (Miss. 1998); see also Ryan
Mainhardt & William Volet, Note, The First Prong’s Effect on the Docket: How the Second Cir-
cuit Should Modify the McDonnell Douglas Framework in Title VII Reverse Discrimination Claims,
30 HOFSTRA LAB. & EMP. L.J. 219, 230 (2012); Jennifer Schechter Sharret, Note, Refining
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this first prong, and the McDonnell Douglas prima facie case require-

ments as a whole, was meant as a mere example of one way to prove an

inference of discrimination and was not meant to be applied to all

cases.81 The “protected class” concept highlighted the plaintiff ’s status

as among the disadvantaged identities so that adverse treatment itself

could create an inference of discrimination.82 The McDonnell Douglas
test and its focus on the identity status of the plaintiff was intended as a

simple and organized approach to evidence in cases in which “there will

seldom be ‘eyewitness testimony to the employer’s mental processes.’”83

In fact, the logic behind the presumption embedded in the test was

rather progressive in its time—that given the minority status of the

plaintiff, “‘these [adverse] acts, if otherwise unexplained, are more likely

than not based on the consideration of impermissible factors.’”84

Nonetheless, the test’s initial focus on the purported victim’s status is

not a necessary component in every case. The Court’s own language

makes that fact abundantly clear as it explicitly states that a prima facie

case “may be” established by demonstrating the four prongs.85 The

remaining prongs themselves support this reading, as they focus on the

specific situation at play when a plaintiff applies for and is rejected from

an open job.86 When, however, the case involves a termination, demo-

tion, or some other adverse employment action, the prima facie case

must necessarily change to fit those facts.87 Despite this rather obvious

point, courts applying the McDonnell Douglas test overwhelmingly treat

the Production Burden For “Regarded as Disabled” Claimants, 28 CARDOZO L. REV. 991, 1004
(2006).

81See Cunningham, supra note 60, at 456–60.

82Id. at 452.

83Marcia L. McCormick, The Allure and Danger of Practicing Law as Taxonomy, 58 ARK. L.
REV. 159, 179–80 (2005) (quoting USPS Bd. of Governors v. Aikens, 460 U.S. 711, 716
(1983)).

84Id. at 179 (quoting Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577 (1978)).

85McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973) (emphasis added).

86Id.; see also Cunningham, supra note 60, at 451–52, 456–58.

87The Supreme Court articulated this notion explicitly in McDonnell Douglas, noting that
“[t]he facts necessarily will vary in Title VII cases, and the. . . prima facie proof required
from respondent is not necessarily applicable in every respect to differing factual sit-
uations.” 411 U.S. at 802 n.13; see also Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577
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the first prong of the prima facie test as an absolute requirement akin

to a standing requirement, rather than as one example of an aide to

determining an inference of discrimination.88 As a result, courts often

begin an analysis of a Title VII case by listing the plaintiff ’s race, sex,

religion, or ethnicity, suggesting that membership in some “protected

class” is a prerequisite for obtaining Title VII’s protections.89 However,

as Greene has pointed out, the only prerequisite for coverage under

Title VII is the plaintiff ’s status as an applicant or employee of a cov-

ered entity (e.g., having fifteen or more employees).90

Greene’s point is particularly obvious in reverse race and sex discrimi-

nation cases, which have been permitted by the courts since the

1970s.91 In the Supreme Court’s first case on the issue, McDonald v.
Santa Fe Trail Transportation, Co., the Court rejected the lower courts’

conclusions that Title VII protected only minority plaintiffs.92 In these

(1978); Greene, supra note 22, at 119 (noting that the Supreme Court reiterated in Furnco
that the McDonnell Douglas test was not meant to be imposed ritualistically).

88See generally Cunningham, supra note 60, at 463–69 (demonstrating the overwhelming
number of cases that treat prong one as a standing requirement despite the actual lan-
guage of McDonnell Douglas).

89Cunningham elucidates this notion by pointing to Smith v. University of North Carolina,
632 F.2d 316 (4th Cir. 1980), a case involving age, sex, and religious discrimination in
which the lower court accurately distinguished between age discrimination under the
ADEA and religion and sex under Title VII but the Fourth Circuit missed this nuanced
point. Id. at 464–65. To have ADEA protection, a plaintiff must, by the explicit terms of
the law, be over the age of forty. 29 U.S.C. § 631(a) (2011). As a result, the plaintiff ’s age
is a type of prerequisite for protection. In contrast, under Title VII, the only prerequisite
for protection is the plaintiff ’s status as an applicant or an employee. See Cunningham,
supra note 60, at 464–65. His or her racial, religious, or sexual status is used to determine
if an inference of discrimination arises, not to decide if the law affords protection at all. Id.

90Greene, supra note 22, at 129, 140 (“Title VII protects everyone who is an employee of
or seeks employment with a covered entity against race, color, sex, national origin, and
religious discrimination. . .. Fundamentally, the only class of individuals unable to benefit
from Title VII’s proscriptions consists of those discriminated against by entities not cov-
ered by Title VII.”).

91See McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273 (1976) (holding that Title VII
protects members of the majority from discrimination as well as members of the minority).

92Id. at 280 (citing 110 CONG. REC. 2578 (1964) (remarks of Rep. Celler); 110 CONG. REC.
7218 (1964) (memorandum of Sen. Clark); 110 CONG. REC. 7213 (1964) (memorandum of
Sens. Clark and Case); 110 CONG. REC. 8912 (1964) (remarks of Sen. Williams)) (describing
legislative history indicating an intent to protect whites as well as blacks under Title VII).
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cases, courts alter the “member of a protected class” inquiry to ask

instead whether the plaintiff can demonstrate that the “defendant is the

unusual employer that discriminates against the majority,” before mov-

ing to the other McDonnell Douglas prima facie prongs.93 Clearly then, a

plaintiff ’s membership in a minority group is not essential to succeed

under Title VII. Nonetheless, that “requirement” has become pervasive

to the point of being considered a prerequisite under the law.94

II. MODERN COURTS AND THE FLUID IDENTITIES

PROBLEM

Given courts’ rigid adherence to the “protected class” prong in Title

VII cases, it is perhaps not surprising that when faced with multiracial

and transgender individuals who defy easy categorization in a protected

class, courts struggle with how and even whether to apply the law’s pro-

tections to them.95 Courts often seem flummoxed by such individuals

and deal with their confusion in inconsistent ways that rarely take into

93Notari v. Denver Water Dep’t, 971 F.2d 585, 588 (10th Cir. Colo. 1992) (noting that “a
number of courts have concluded that the McDonnell Douglas prima facie case formulation
must be modified when the plaintiff pursues a “reverse discrimination” claim) (citing
Parker v. Baltimore & Ohio R.R. Co., 652 F.2d 1012 (D.C. Cir. 1981)); see also Gorecke v.
UPS, No. 11-CV-6591 (MAT), 2014 U.S. Dist. LEXIS 45602, at *10–11 (W.D.N.Y. Apr. 1,
2014) (“The confusion arises from the wording of the first prong of the prima facie test
because a white plaintiff cannot establish membership in a ‘protected class’ in the same
way a plaintiff belonging to a minority group that has been historically discriminated
against can.”).

94Greene, supra note 22, at 136–37 (discussing the tendency of some courts to view
“misperception discrimination” claims as third-party claims in which “the plaintiffs are
seeking redress for the unlawful discrimination that other individuals have suffered” and
noting that courts rejecting these claims reason that the “discrimination is unrelated to the
plaintiffs’ protected status”); Camille Gear Rich, Marginal Whiteness, 98 CAL. L. REV. 1497
(2010) (discussing third-party claims). But cf. David S. Schwartz, The Case of the Vanishing
Protected Class: Reflections on Reverse Discrimination, Affirmative Action, and Racial Balancing,
2000 WIS. L. REV. 657, 657 (2000) (quoting Nichols v. Frank, 42 F.3d 503, 511 (9th Cir.
1994)) (arguing that courts are finding that the protected class inquiry is “unnecessary
because all individuals belong to a ‘protected’ group for purposes of determining
discrimination”).

95In reviewing fluid identity discrimination cases, this article focuses exclusively on federal
courts because, despite some evidence of an increase of discrimination suits in state courts,
federal courts still hear the majority of such cases. See Michael J. Yelnosky, Title VII, Media-
tion, and Collective Action, 1999 U. ILL. L. REV. 583, 593 n.64 (1999).
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account the individual’s self-identification.96 In cases involving mixed

race and transgender plaintiffs, courts tend to approach these fluid

identities in remarkably similar ways.

The courts’ discomfort typically results in one of two possibilities

(and sometimes an overlap of both): (1) the court explicitly struggles

with categorizing a fluid identity individual and often concludes that

such an “uncategorizable person” may not receive protection under

antidiscrimination law; or (2) the court ignores the complexity of a

fluid identity and simply assigns a single race or sex to the fluid iden-

tity individual, sometimes resulting in protection under the law but

also nearly always resulting in an inaccurate presentation of reality

that is potentially damaging to future plaintiffs.97 These cases demon-

strate time and again that the “protected class” approach to discrimi-

nation cases makes it difficult if not impossible for courts to accurately

address the potential harms done to those who do not fit neatly into

traditional categories.

96In considering the problem of fluid identity individuals in the courts, I began with
Nancy Leong’s research as a starting point for federal employment discrimination cases
dealing with mixed race individuals. See Leong, supra note 13. Leong acknowledges the
paucity of claims explicitly involving discrimination against mixed race individuals but con-
tends that this is not necessarily reflective of a lack of discrimination. Instead, this results
from (1) attorneys framing their cases in monoracial terms because they are more likely to
succeed that way and (2) courts reformulating mixed race discrimination to fit into the cat-
egorical structure with which they are experienced. See id. at 505, 541–43. I used Zachary
Kramer’s work along with that of Shawn D. Twing and Timothy C. Williams as a starting
point for employment cases dealing with transgender individuals. See Kramer, supra note
14; Shawn D. Twing & Timothy C. Williams, Title VII’s Transgender Trajectory: An Analysis of
Whether Transgender People are a Protected Class Under the Term “Sex” and Practical Implications
of Inclusion, 15 TEX. J. C.L. & C.R. 173 (2010). After reviewing the cases they identify, I
updated the research to this article’s publication date, considering all cases that discuss
fluid identity individuals playing any role in a discrimination lawsuit. There have been a
number of these cases, and the above discussion includes a sampling of them.

97Looking at a similar but not identical grouping of cases, Leong categorizes the cases as
follows: (1) cases that reformulate mixed race individuals into a singular race for purposes
of the case and (2) cases that acknowledge the plaintiff ’s mixed race only when the evi-
dence makes it impossible to ignore. See Leong, supra note 13, at 508–09. Kramer, looking
at similar cases involving transgender individuals essentially sees the courts either (1) pro-
viding no coverage for transgender individuals or (2) using gender stereotyping theory
with inaccurate results. See Kramer, supra note 14, at 916–17. I propose that the similar-
ities across race and sex cases are remarkable and that all fluid identity cases fall into the
categories I described above.
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A. Fluid Race Cases

In the mixed race cases, courts have often expressed an inability to deal

with the complexity that comes with a fluid identity and confusion over

the proper categorization of such individuals. Whether the court

decides the motion for summary judgment on this basis or not, such

statements have a dual effect: first, they send a clear message that the

law as it is currently interpreted cannot handle the reality of racial iden-

tity in the twenty first century; and, second, they dissuade future plain-

tiffs from bringing legitimate claims when they are the target of

discrimination based on fluid identity. The race cases tend to fall into

two categories: those in which the plaintiff is mixed race and those in

which a potential comparator is mixed race—both categories present

courts with a complicated picture that they seem unable or unwilling to

untangle.98

Walker v. University of Colorado Board of Regents, a 1994 case, clearly

demonstrates the difficulties of cases involving fluid identity.99 In Walker,
the plaintiff self-identified as “a multiracial person of Black, Native

American, Jewish, and Anglo descent.”100 Having acknowledged the

plaintiff ’s fluid identity, the court then promptly rejected his argument

that he was a member of a protected class of “multiracial persons”

because, the court contended, such a standard “would be impracticable

98The importance of comparators in discrimination cases emerges from the fourth prong
of the McDonnell Douglas prima facie case. See McDonnell Douglas Corp. v. Green, 411
U.S. 792, 802 (1973). To establish that the adverse action resulted from discriminatory
treatment, “a plaintiff may point to a similarly situated comparator who was not discrimi-
nated against” but “‘the comparator must be nearly identical to the plaintiff to prevent
courts from second-guessing a reasonable decision by the employer.’” Caraway v. Sec’y, U.
S. Dep’t of Transp., 550 F. App’x 704, 709 (11th Cir. 2013) (quoting Wilson v. B/E Aero-
space, Inc., 376 F.3d 1079, 1091 (11th Cir. 2004)). Of course, the “similarly situated com-
parator” method is not the sole way to demonstrate disparate treatment, but it has become
nearly ubiquitous in discrimination cases, with courts often concluding that the absence of
a valid comparator dooms the plaintiff ’s case. See Suzanne B. Goldberg, Discrimination by
Comparison, 120 YALE L.J. 728, 750 (2011); see also Emma Reece Denny, Mo’ Claims Mo’
Problems: How Courts Ignore Multiple Claimants in Employment Discrimination Litigation, 30 LAW

& INEQ. 339, 366 (2012).

99Civ. A. Nos. 90-M-932, 92-M-372, 1994 WL 752651 (D. Colo. Mar. 30, 1994); see also
Leong, supra note 13, at 509–10.

100Walker, 1994 WL 752651 at *1.
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to apply.”101 The court maintained that it would be a disservice to the

plaintiff himself were the court to consider his fluid identity as the

source of the discrimination, contending that such a protected class

“could be so self limiting that a particular person is the only identifiable

member of the group.”102 Presumably, the court disfavored this option

because it would mean that everyone else is a member of a different

protected class and thus a possible comparator, a situation that the court

must have viewed as unwieldy. Alternatively, the court opined that mul-

tiracial individuals could be “considered members of each of the pro-

tected groups with which they have any significant identification,”

making it very difficult to point to a comparator who is a member of a

different group for purposes of raising an inference of discrimina-

tion.103 Thus, Walker perfectly embodies the problem with current inter-

pretations of Title VII as it pertains to fluid identities—the existing

categories lead to an “impracticable” situation that offers too many com-

parators or none at all. The mixed race person must pick or be assigned

a specific category in order to use the existing proof structures that

courts expect.

Since the Walker decision twenty years ago, very little has changed in

courts’ abilities to deal with fluid identities. A more recent case is Nash v.
Palm Beach County School District.104 In Nash, the court properly identi-

fied the plaintiff as “mixed race,” but, like the court in Walker, appeared

confounded by exactly which protected class he was a member of, seem-

ingly concluding that “mixed race” is itself the protected class and find-

ing that the plaintiff could point to “no evidence of a similarly situated

employee who is not of mixed race.”105 The court failed to discuss what

101Id.

102Id.

103Id.

104No. 08-80970-CIV-MARRA, 2010 U.S. Dist. LEXIS 82330 (S.D. Fla. Aug. 12, 2010).
The mixed race plaintiff brought harassment and disparate treatment race discrimination
claims. Id. The court quickly dispensed with the harassment claim noting that only one
racially charged comment was insufficient to make out a hostile work environment claim.
Id. at *17–19. Notably, however, the one comment plaintiff referred to was a supervisor’s
question to Plaintiff, “at a Thanksgiving luncheon, while slicing a turkey, [asking whether]
he would like ‘white or dark meat because I know you are a little of both.’” Id. at *19.

105Id. at *30.
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it meant by “not of mixed race”—must the comparator identify with

only one racial background? Or, could he or she hail from multiple but

different racial backgrounds than the plaintiff? And how racially “pure”

must one be to count as a comparator who is “not of mixed race”?

Would one black grandparent disqualify the person and so on? The

court ignored these questions, seemingly unwilling to deal with the com-

plications that arise from a “mixed race” protected class. Instead, the

court found there to be insufficient evidence in the record with regard

to potential comparators and the alleged adverse employment action

and dismissed the disparate treatment claim on those grounds.106

Similarly, in Smith v. CA, Inc.,107 the court included a remarkably tell-

ing admission by the mixed race plaintiff but failed to incorporate any

real discussion of his identity in its analysis:

Smith requested that HR classify him as Caucasian rather than African
American. . .. In his deposition, Smith explained that he is biracial, stating
that “I pick and choose what I call myself, or how I identify myself, depend-
ent on the situation at hand and what’s beneficial for me at the time.” Smith
further explained that he has suffered racism from both sides, stating “since
I get hit from both sides, I play both sides.”108

While the court relegated these comments to a footnote, their inclu-

sion suggests some acknowledgment of the current complexity of fluid

identities. Nonetheless, this quote from the plaintiff ’s deposition consti-

tuted the only discussion of his mixed race and admittedly fluid identity

since the court then simply stated that for purposes of its McDonnell

Douglas analysis, “[t]here is no dispute that Smith was a member of a

protected group as a biracial African American and Caucasian.”109 Like

the Nash court, the Smith court granted the mixed race plaintiff pro-

tected class status but failed to discuss which protected class he was a

member of and who might be a legitimate comparator. The court ulti-

mately decided the case on the basis of a lack of an adverse employment

106Id. at *31–32 (“Because the record is devoid of facts upon which a reasonable juror
could find that Plaintiff has identified a similarly situated employee who was treated more
favorably or that Plaintiff suffered an adverse employment act, Defendants are entitled to
summary judgment with respect to the disparate treatment claim.”).

107No. 8:07-cv-78-T-30TBM, 2008 U.S. Dist. LEXIS 106142, (M.D. Fla. Dec. 30, 2008).

108Id. at *4 n.3 (internal citations omitted).

109Id. at *30.
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action and conduct that did not rise to the level of unlawful harassment,

and so did not delve into the plaintiff ’s identity and its impact on his

claims.110 Here again the court cautiously acknowledged some complex-

ity but then ignored it in favor of a simpler analysis.

In addition to difficulty dealing with mixed race individuals as plain-

tiffs, courts are also confounded by fluid identity individuals as compa-

rators. The confusion typically arises because the existence of a mixed

race comparator complicates the standard McDonnell Douglas analysis in

which the comparator’s membership in an identity class that is different

from that of the plaintiff is the basis for the inference of

discrimination.111

For example, in McCauley v. Stanford University Medical Center,112 the

court was faced with a race discrimination claim from an African Ameri-

can plaintiff. The court acknowledged in a footnote that one of the com-

parators was, in fact, “of mixed race” but then described her as

“another African-American woman,” making her an insufficient compar-

ator for McDonnell Douglas purposes.113 The court explained its

approach as follows:

McCauley reasons that, although [the comparator] claims to be of “mixed
race,” she does not have African-American facial features. McCauley does
not cite any authority for the proposition that her subjective characteriza-
tion of [the comparator’s] facial features is sufficient to call into doubt
whether [the comparator] legally is in the same protected class as
McCauley.114

In McCauley, the court struggled explicitly with the boundaries of pro-

tected categories and how to determine who fits where. The plaintiff

viewed the proposed comparator as not being black because of her

facial features, demonstrating, if nothing else, the complexity of racial

identification even among those who self-identify as members of a

110Id. at *21–22, 32–33.

111Cf. supra note 98 (discussing role of comparators in McDonnell Douglas analysis).

112No. C 07-1784 JF (RS), 2009 U.S. Dist. LEXIS 18748 (N.D. Cal. Mar. 11, 2009).

113Id. at *26 & n.6. The court discussed comparators who were treated more favorably
and specifically pointed to “another African-American woman in the compensation depart-
ment, Shara Johnson, [who] was offered the same training” as the nonblack woman who
the plaintiff had suggested was a similarly situated comparator. Id. at 26 n.6.

114Id.
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racial group. But the court, unable to deal with this complexity within

the protected class structure, fell back on a lack of “authority” for the

plaintiff ’s “subjective characterization” of the mixed race comparator

sufficient to make a legal determination of her protected class.115

And, the court relegated the entire discussion to a footnote, acknowl-

edging the complexity of mixed race individuals under the existing

rubrics but refusing to let that complexity derail its primary analysis.

In a similar case, a Michigan court explicitly struggled with a claim

that a mixed race comparator was not a member of the same pro-

tected class as the African American plaintiff, only to dismiss such a

notion as too complicated to endorse. In Moore v. Dolgencorp, Inc.,116

the court expressed disdain for the claim that a mixed race male was

not a member of the same protected class as the African American

plaintiff:

It is undisputed that plaintiff ’s replacement, Young, is the son of an
African-American. The court rejects plaintiff ’s claim that a light-skinned
African-American of “mixed race” heritage is not entitled to protection as a
member of this particular protected class (i.e., race). To recognize a legal
hierarchy within the protected class of race based upon differences in the
hues of skin color would create or deny legal remedies based upon sub-
categories of this class that Congress has not chosen to recognize. It could
also open the door to nearly insurmountable issues of proof in court
regarding the actual racial heritage of a plaintiff and/or a person replacing
a plaintiff, not to mention difficulties for everyone in the daily application
of the Civil Rights Act. The court finds that Young is a member of plaintiff ’s
protected class.117

This discussion is remarkably telling and problematic. First, the court

suggested that viewing mixed race plaintiffs as anything other than Afri-

can American would create subcategories of the protected class that

have not been endorsed by Congress. As was discussed above, Congress

115Id. The argument is somewhat ridiculous—what possible authority could she provide
for a determination that is inherently social and potentially fluid?

116No. 1:05-CV-107, 2006 WL 2701058 (W.D. Mich. Sept. 19, 2006). Moore was an African
American plaintiff claiming race discrimination when she was fired from her position as
manager of a Dollar Store. Id. at *1. The court denied defendant’s summary judgment
motion in this case based on the existence of two white comparators who were not fired
under similar circumstances but still chose to discuss a mixed race comparator. Id. at *13–
14, 21–25.

117Id. at *13–14 (internal citations omitted).
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did not create “protected classes” of any kind.118 The notion that mixed

race individuals must be categorized as one race because Congress has

not endorsed subclasses is rather absurd in light of this reality. In addi-

tion, like Walker, in Moore, the court again seemed flummoxed by the

proof problems that would arise from recognizing mixed race individu-

als as anything but members of a single protected class.

Finally, a Kentucky court recently struggled with how to categorize a

mixed race comparator but solved the problem by looking to the com-

parator’s visual appearance, while acknowledging that solution’s chal-

lenges. In Perry v. Autozoners, LLC,119 the court struggled in response to

the plaintiffs’ contention that a mixed race comparator is not in the

same protected class as African Americans:

The Court finds that the [law] protects mixed-race individuals insofar as that
individual visually appears to belong to a protected class. The Court recog-
nizes that such a holding could prove difficult to apply in a society increas-
ingly populated by multiracial individuals, which in turn may inhibit the
ability to perceive another’s ethnicity or race. Nevertheless, the Court is satis-
fied that Kentucky courts would protect a mixed-race individual in the pres-
ent situation, given that Harper admits that the individual appears to be
African–American. Therefore, Plaintiffs cannot establish a prima facie case for
discriminatory failure to promote, because [the mixed race comparator] occu-
pies the same protected class as [the African American plaintiffs].”120

This conclusion is a rather easy solution to a much more complicated

problem, a sentiment that was almost acknowledged by the court when it

conceded that this solution will be increasingly difficult to apply as society

becomes more multiracial and visual appearance is not definitive.121

118See supra notes 80–94 and accompanying text (discussing the evolution of the “protected
class prong” in court decisions).

119948 F. Supp. 2d 778 (W.D. Ky. 2013). In Perry, two African American plaintiffs con-
tended that they were denied promotions because of their race. Id. at 728–84. The
employer countered that they could not make out a prima facie case because the promo-
tion was instead given to a mixed race individual who the court classified as being a mem-
ber of the same protected class, which defeated the McDonnell Douglas prima facie case of
race discrimination. Id. at 785–86.

120Id. at 787.

121Id.; see EEOC v. Kaplan Higher Educ. Corp., 748 F.3d 749, 751, 754 (6th Cir. 2014)
(rejecting expert evidence on “race rating”—in which expert hired “raters” to identify the
race of each person by viewing drivers’ license photos in case alleging credit check policy
was discriminatory).
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Nonetheless, the court applied its “visual appearance” solution here with-

out any explanation for why it works in this case or any discussion of the

comparator’s physical features that purportedly suggested his proper

protected class. The court, in essence, suggested we “take its word for it”

that the comparator was in the same protected class as the plaintiff, but,

as the court itself admitted, such a solution is not practicable moving

forward.122

In contrast to the courts that openly struggle with fluid racial identi-

ties, others deal with the problem by merely assigning a category to a

fluid identity individual in order to make the prima facie case analysis a

simpler proposition.123 In cases out of Virginia, Texas, and Minnesota,

courts were presented with claims brought by a mixed race plaintiff but

gave scant if any attention to this complex identity, preferring to simply

assign the plaintiff a category that allowed for easy application of the

McDonnell Douglas protected class paradigm.124 In these cases, the courts

typically noted that the plaintiffs identified themselves as “multiracial,”

or “biracial,” and then proceeded to describe them simply as “black” or

“African American” for the remainder of the opinion.125 This was the

case even where the alleged discrimination consisted of harassing state-

ments that seemed to have been directed specifically at the plaintiff ’s

mixed race status.126

122For a similar case involving a mixed race comparator that the court, without any discus-
sion, treats as a member of the same protected class as the African American plaintiff, see
McKinney v. Sands Expo & Convention Center, Inc., No.: 2:11-cv-02081-GMN-VCF, 2013 U.S.
Dist. LEXIS 90562, at *11 n.3 (D. Nev. June 26, 2013) (“The Complaint additionally
alleges that a mixed race (black and white) Custodial Supervisor was not disciplined sug-
gesting that similarly situated employees of the same protected class were treated dissimi-
larly, and further prohibits the inference of racial discrimination.”).

123While the goal of such an approach may be admirable, the means to the end are prob-
lematic in themselves as the actual social identity of these individuals is, as Nancy Leong
writes, “erased” by courts. See Leong, supra note 13.

124See Jones v. Hosp. Corp. of Am., 16 F. Supp. 3d 622, 629 n.1 (E.D. Va. 2014); Callicutt
v. Pepsi Bottling Co., No. Civ. 00-95DWFAJB, 2002 WL 992757, at *1–6, 9 (D. Minn. May
13, 2002); Mitchell v. Champs Sports, 42 F. Supp. 2d 642, 646–47 (E.D. Tex. 1998).

125Jones, 16 F. Supp. 3d at 629 n.1; Callicutt, 2002 WL 992757 at *1–6, 9; Mitchell, 42 F.
Supp. 2d at 646.

126See, e.g., Callicutt, 2002 WL 992757 at *11–12 (stating that plaintiff was called “Sinbad”
and told that “he was not black”).
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B. Fluid Sex and Gender Cases

The struggle and confusion over categorization of racially fluid identity

individuals finds its parallel in cases dealing with transgender plaintiffs.

In the sex and gender cases, like the race cases, courts typically begin

by trying to place the transgender individual into a protected class. In

the race cases, this struggle often ends with the court’s refusal to recog-

nize a “mixed race” class and, at times, a decision to view the person as

African American in order to avoid complications. Similarly, courts’

struggles to categorize transgender individuals typically end either in a

refusal to recognize protection for transgender individuals or a decision

to rely on sex stereotyping theory, which similarly places the plaintiff in

an inauthentic “protected class” in order to provide protection under

the law.

Courts began struggling with transgender plaintiffs in the mid-1970s

and, until very recently, most courts that explicitly considered whether

Title VII protects against transgender discrimination have answered

“no.”127 This traditional approach was evident in Etsitty v. Utah Transit

Authority,128 a 2007 case in which the plaintiff who was in the process of

transitioning from male to female was terminated from her position as a

bus driver explicitly due to her transgender status. Like in the race

cases discussed above, Etsitty was primarily concerned with assigning the

plaintiff to a recognized protected class for purposes of her Title VII

claim and failing to find easy categorization, left the plaintiff

unprotected:

This court . . . concludes discrimination against a transsexual based on the
person’s status as a transsexual is not discrimination because of sex under
Title VII . . .. [T]here is nothing in the record to support the conclusion
that the plain meaning of “sex” encompasses anything more than male and
female. In light of the traditional binary conception of sex, transsexuals
may not claim protection under Title VII from discrimination based solely
on their status as a transsexual. Rather, like all other employees, such

127See Ulane v. Eastern Airlines, Inc., 742 F.2d 1081, 1084 (7th Cir. 1984); Sommers v.
Budget Mktg, Inc., 667 F.2d 748, 749–50 (8th Cir. 1982); Holloway v. Arthur Andersen &
Co., 566 F.2d 659, 662–63 (9th Cir. 1977).

128502 F.3d 1215, 1219 (10th Cir. 2007) (“[Management] expressed concern about the pos-
sibility of liability for UTA [the Utah Transit Authority] if a UTA employee with male geni-
talia was observed using the female restroom. . . [and] explained the reason Etsitty was
terminated was the possibility of liability for UTA arising from Etsitty’s restroom usage.”).
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protection extends to transsexual employees only if they are discriminated
against because they are male or because they are female.129

Thus, Etsitty continued the approach to fluid gender identity plaintiffs

that began in the 1970s, concluding that to be protected under Title

VII, a plaintiff must fit neatly into a protected category and, because

“sex” offers only two such categories—male and female—a transgender

person cannot claim protection under this provision.

To its credit, Etsitty did acknowledge that there may come a time

when “sex” encompasses more than two protected classes, noting,

Scientific research may someday cause a shift in the plain meaning of the
term ‘sex’ so that it extends beyond the two starkly defined categories of
male and female. At this point in time . . . we conclude discrimination
against a transsexual because she is a transsexual is not ‘discrimination
because of sex.’130

In making this admission, the court acknowledged the challenge pre-

sented by fluid identity individuals to the existing protected class para-

digm and the changing meaning of identity in society. Unfortunately, in

2007 the U.S. Court of Appeals for the Tenth Circuit was not ready to

allow societal change to alter its approach to discrimination law. In addi-

tion, despite the passage of several years during which attitudes toward

transgender individuals have changed dramatically, litigants continue to

rely on this exact argument in employment discrimination cases

today.131

While individuals who are medically transitioning from one sex to

another present the most obvious challenge to rigid sex-based protected

classes, the notion of gender-based fluid identity or more simply

“transgender” encompasses a range of social identities that do not fit

into traditional notions of sex, including cross-dressers and others who

129Id. at 1221–22.

130Id. at 1222 (citing Schroer v. Billington, 424 F. Supp. 2d 203, 212–13 & n.5 (D.D.C. 2006)
(noting “complexities stemming from real variations in how the different components of
biological sexuality. . . interact with each other, and in turn, with social psychological, and
legal conceptions of gender”)) (internal citations omitted).

131This argument was made as recently as December 2014 by Saks & Company in
response to a discrimination suit that a transgender plaintiff brought. See Motion to Dis-
miss, Jamal v. Saks & Co., No. 4:14-cv-02782 (S.D. Tex. Dec. 29, 2014) (“Plaintiff ’s retalia-
tion claim fails to state a claim because it is well settled that transsexuals are not protected
by Title VII.”).
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refuse to be defined by static categories. Here, too, transgender individ-

uals face confusion in the courts and a refusal to acknowledge a

changed social reality. For example, in a 2002 case, a Louisiana court

concluded that a transgender individual, fired for being a man who,

outside of work, occasionally dressed in women’s clothing received no

protection under the law.132 The protected class paradigm again created

an obstacle for this plaintiff when the court conceived of only two possi-

ble protected classes for sex discrimination and could not find a place

for a cross-dresser in either of them:

The phrase in Title VII prohibiting discrimination based on sex, in its plain
meaning, implies that it is unlawful to discriminate against women because
they are women and against men because they are men. The words of Title
VII do not outlaw discrimination against a person who has a sexual identity
disorder, i.e., a person born with a male body who believes himself to be a
female, or a person born with a female body who believes herself to be
male; a prohibition against discrimination based on an individual’s sex is
not synonymous with a prohibition based on an individual’s sexual identity
disorder or discontent with the sex into which they were born.133

Again, this approach not only creates an obvious gulf between social

reality and the law but in the case of transgender plaintiffs, leaves many

without protection against discrimination.

Notwithstanding the conclusions in Etsitty and Oiler, a handful of fed-

eral district courts and the Equal Employment Opportunity Commission

(EEOC) have explicitly concluded or, at least, referenced the possibility

that transgender individuals might be protected under Title VII’s basic

sex discrimination coverage. The first and most extensive district court

ruling in favor of a transgender plaintiff based its finding on the express

132Oiler v. Winn-Dixie, La., Inc., No. 00-3114, 2002 U.S. Dist. LEXUS 17417 (E.D. La.
Sept. 16, 2002). In Oiler, the plaintiff was a truck driver and cross-dressed outside of work
several times per month. Id. at *1–7. Winn-Dixie explicitly terminated Oiler because of a
concern over the discomfort that he would cause in third parties—in this case, customers
who might see him dressed as a woman and then refuse to shop at Winn-Dixie. Id. at *10–
13.

133Id. at *19–20 (quoting Ulane v. Eastern Airlines, Inc., 742 F.2d 1080, 1085 (7th Cir.
1984)). The court in Oiler could not ignore the rapidly changing societal reality and con-
ception of social identity but refused to allow it to influence the way in which it applied
Title VII to sex discrimination: “Despite the fact that the number of persons publicly
acknowledging sexual orientation or gender or sexual identity issues has increased expo-
nentially since the passage of Title VII, the meaning of the word ‘sex’ in Title VII has
never been clarified legislatively.” Id. at *224.
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conclusion that the meaning of “sex” has changed and that transgender

individuals should be covered under the plain language of Title VII.134

But that court also based its finding on the sex stereotyping theory, sug-

gesting its lack of confidence in the simple sex discrimination

approach.135 The EEOC and the Department of Justice have also

recently endorsed the view that discrimination against transgender indi-

viduals on the basis of their status as such is per se sex discrimination

under Title VII, but neither conclusion necessitates a change in the

courts.136 Consequently, only a few district courts and no circuit courts

have adopted that approach.137

134Schroer v. Billington, 577 F. Supp. 2d 293 (D.D.C. 2008).

135Id. at 305–06.

136See Macy v. Holder, EEOC Appeal No. 0120120821 at *11 (Apr. 20, 2012) (“[I]nten-
tional discrimination against a transgender individual because that person is transgender
is, by definition, discrimination ‘based on sex.’”). The EEOC recently filed two cases in fed-
eral district courts in Michigan and Florida, claiming that transgender discrimination is
sex discrimination under the Macy approach and under the sex stereotyping approach.
See EEOC v. Lakeland Eye Clinic, No. 8:14-cv-2421 (M.D. Fla. Sept. 25, 2014); EEOC v.
R.G. & G.R. Harris Funeral Homes, Inc., No. 2:14-cv-13710 (E.D. Mich. Sept. 25, 2014);
see also Memorandum from the Attorney General to United States Attorneys 2 (Dec. 15,
2014), available at http://www.justice.gov/sites/default/files/opa/press-releases/attachments/
2014/12/18/title_vii_memo.pdf (“After considering the text of Title VII, the relevant
Supreme Court case law interpreting the statute, and the developing jurisprudence in this
area, I have determined that the best reading of Title VII’ s prohibition of sex discrimina-
tion is that it encompasses discrimination based on gender identity, including transgender
status.”); Complaint, U.S. v. S.E. Okla. State Univ., No. Civ.215-324-C (W.D. Okla. Mar.
30, 2015) (Asserting that denial of tenure based on professor’s transgender status was per
se sex discrimination under Title VII).

137A number of other federal district courts have also suggested this approach but not as
explicitly as the Schroer court did. See Finkle v. Howard Cnty., 12 F. Supp. 3d 780, 788 (D.
Md. 2014) (quoting Etsitty Utah Transit Auth., 502 F.3d 1215, 1222 n. 2 (10th Cir. 2007))
(“Plaintiff ’s claim that she was discriminated against ‘because of her obvious transgendered
status’ is a cognizable claim of sex discrimination under Title VII. To hold otherwise
would be ‘to deny transsexual employees the legal protection other employees enjoy
merely by labeling them as transsexuals.’”); Hart v. Lew, 973 F. Supp. 2d 561, 580 (D. Md.
2013) (rejecting motion to dismiss a claim by transgender IRS worker because “[h]er alle-
gations allow the Court ‘to draw the reasonable inference’ that she was discharged because
of her sex, her status as a transsexual, and/or her failure to conform with gender norms”);
see also Motion to Dismiss, Jamal v. Saks & Co., No. 4:14-cv-02782 (S.D. Tex. Dec. 29,
2014) (“Plaintiff ’s retaliation claim fails to state a claim because it is well settled that trans-
sexuals are not protected by Title VII.”).
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Given that the large majority of courts still hold that transgender indi-

viduals cannot claim per se sex discrimination under Title VII, it is not

surprising that advocates have sought out other theories and

approaches that will offer greater protection. The approach that has

offered the most success to transgender plaintiffs centers on the sex

stereotyping theory of discrimination. Despite offering more protection

against discrimination, this approach comes with a price. Like in the

mixed race cases where the court simply places a multiracial individual

into a protected class to simplify the analysis, in the sex stereotyping

cases, the transgender individual must argue and be viewed by the court

as a member of one sex in order to achieve protection. While the goal

is laudable, the means often result in the erasure of the transgender

plaintiff ’s lived reality and identity.138

The sex stereotyping theory adopted by transgender plaintiffs

emerges from the Supreme Court’s decision in Price Waterhouse v. Hop-

kins,139 which revolved around a female candidate for partnership in an

accounting firm who claimed that she had been denied partnership

because of her sex. The evidence in the case demonstrated that Ann

Hopkins was denied partnership, at least in part, because of sex stereo-

typing—that is, despite her high level of performance and effectiveness

at work, she faced discrimination for not being feminine enough in her

interpersonal interactions.140 The Court made the important decision in

the case that sex stereotyping can be a form of sex discrimination pro-

hibited by Title VII.141

The application of sex stereotyping theory to transgender plaintiffs is

relatively new but is expanding rapidly. The first court to take this step

was the U.S. Court of Appeals for the Sixth Circuit in Smith v. City of

138See generally Leong, supra note 13 (discussing judicial erasure of mixed race plaintiffs).

139490 U.S. 228, 231–32 (1989).

140Id. at 235–37.

141Id. at 250–52. This decision has gained more prominence recently as transgender plain-
tiffs precluded from bringing traditional sex discrimination claims have begun to rely on
sex stereotyping theory to argue successfully that discrimination based on, or at least
related to, their transgender status is prohibited under Title VII. See, e.g., Glenn v.
Brumby, 663 F.3d 1312 (11th Cir. 2011).
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Salem.142 Smith first acknowledged that prior cases from multiple circuits

had rejected the notion that Title VII protected transgender individuals

under the sex discrimination provision but then clarified that such an

approach had been “eviscerated by Price Waterhouse.”143 The Sixth Cir-

cuit clarified the application of Price Waterhouse to this and other cases in

which the plaintiff ’s gender identity did not match his or her employ-

er’s or co-workers’ expectations:

After Price Waterhouse, an employer who discriminates against women
because, for instance, they do not wear dresses or makeup, is engaging in
sex discrimination because the discrimination would not occur but for the
victim’s sex. It follows that employers who discriminate against men because
they do wear dresses and makeup, or otherwise act femininely, are also
engaging in sex discrimination, because the discrimination would not occur
but for the victim’s sex. . .. Sex stereotyping based on a person’s gender
non-conforming behavior is impermissible discrimination, irrespective of
the cause of that behavior; a label, such as “transsexual,” is not fatal to a sex
discrimination claim where the victim has suffered discrimination because
of his or her gender non-conformity.144

Clearly, Smith was a significant victory for transgender individuals who

could now formulate discrimination claims in sex stereotyping terms.

The U.S. Court of Appeals for the Eleventh Circuit has explicitly

endorsed the Sixth Circuit’s holding in Smith, as have numerous district

courts.145 In addition, the U.S. Court of Appeals for the First and Ninth

142378 F.3d 566 (6th Cir. 2004). In Smith, a lieutenant in the fire department sued for sex
discrimination and retaliation when his supervisors and high-level officials conspired to
force his resignation in response to his decision to act and appear more feminine as part
of his medically supervised transition from male to female. Id.; see Twing & Williams, supra
note 96, at 183–85 (discussing the evolution of transgender plaintiffs using sex stereotyp-
ing theory).

143Smith, 378 F.3d at 573.

144Id. at 574–75.

145See Glenn, 663 F.3d at 1317–18 (11th Cir. 2011) (quoting Lopez v. River Oaks Imaging
& Diagnostic Grp., Inc., 542 F. Supp. 2d 653, 659–61 (S.D. Tex. 2008) (“‘Title VII and
Price Waterhouse. . . do not make any distinction between a transgendered litigant who fails
to conform to traditional gender stereotypes and a ‘macho’ female who. . . is perceived by
others to be in nonconformity with traditional gender stereotypes.’”); Michaels v. Akal
Sec., Inc., No. 09-CV-01300-ZLW-CBS, 2010 WL 2573988 (D. Colo. June 24, 2010)
((allowing transgender plaintiff ’s sex-stereotyping claim); Lopez, 542 F. Supp. 2d at 653
(allowing sex-stereotyping claim by transgender plaintiff); Schroer, 577 F. Supp. at 304–06;
Mitchell v. Axcan Scandipharm, Inc., No. 05-243, 2006 U.S. Dist. LEXIS 6521, at *5 (W.D.
Pa. Feb. 17, 2006) (holding that a transgender plaintiff may state a claim for sex

2015 / Fluid Identity Discrimination 823



Circuits have endorsed the applicability of sex stereotyping to transgen-

der individuals in contexts similar to Title VII suits.146

Notwithstanding the important progress made by these cases, the

reliance on sex stereotyping as the primary avenue to federal victories

for transgender victims of employment discrimination brings with it

some significant problems—namely the requirement that the court

choose a sex for the plaintiff, ignoring the plaintiff ’s lived reality, to

make this claim work properly. Consider the way in which the Price

Waterhouse sex stereotyping theory applies to transgender individuals:

in the case of a plaintiff who was born a biological male but is transi-

tioning or has transitioned to female, the court must essentially refer

to the plaintiff as a man whose appearance and mannerisms do not

match the employer’s stereotype or expectations of a man. For exam-

ple, “he” dresses in women’s clothes, has an effeminate voice, and has

an effeminate walk. But this characterization must necessarily disre-

gard the way in which the plaintiff views herself—as a woman. Her

gender identity is not that of a man who fails to live up to society’s

expectations for men, but rather simply as a woman.147 Thus, the

courts that have applied sex stereotyping theory act much like the

discrimination by “showing that his failure to conform to sex stereotypes of how a man
should look and behave was the catalyst behind defendant’s actions”); Kastl v. Maricopa
Cnty. Cmty. Coll. Dist., No. CIV 02-1531-PHX-SRB, 2004 U.S. Dist. LEXIS 29825, at *8–9
(D. Ariz. June 2, 2004), aff ’d, 325 F. App’x 492 (9th Cir. 2009) (“[N]either a woman with
male genitalia nor a man with stereotypically female anatomy, such as breasts, may be
deprived of a benefit or privilege of employment by reason of that nonconforming trait.”);
Tronetti v. TLC Healthnet Lakeshore Hosp., 03-CV-0375E(Sc), 2003 U.S. Dist. LEXIS
23757 (W.D.N.Y. Sept. 26, 2003) (holding transgender plaintiff may state a claim under
Title VII “based on the alleged discrimination for failing to ‘act like a man’”)).

146See Rosa v. Park West Bank & Trust Co., 214 F.3d 213, 215–16 (1st Cir. 2000) (applying
sex stereotyping theory to case involving transgender plaintiff who was denied a loan
application); Schwenk v. Hartford, 204 F.3d 1187, 1201–03 (9th Cir. 2000) (applying sex
stereotyping theory to male-to-female transgender plaintiff ’s claim under the Gender
Motivated Violence Act because “the perpetrator’s actions stem from the fact that he
believed that the victim was a man who ‘failed to act like’ one”); see also Glenn, 663 F. 3d at
1317 (citing these circuit cases as support for its Title VII holding).

147Zachary Kramer highlights this problem: “The court’s reasoning effectively erases trans-
genderism as an identity. Although the employee was asserting a female identity in the
workplace, in order to avail herself of the gender-stereotyping theory she had to take on a
male identity, namely, as a man who wanted to participate in the workplace dressing and
looking like a woman. As one commentator notes of the case, ‘Transsexuals or transgender
people per se do not really exist in the Smith opinion; there just happen to be some men
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courts that assign mixed race plaintiffs a single racial identity to insure

membership in a protected class and thereby coverage under Title

VII. The courts in both types of cases aim to provide protection

against discrimination for fluid identity individuals but, in the process,

end up “erasing” their actual identities.148

In sum, despite significant societal changes over the last twenty-five

years, courts have made little progress in understanding and adapting

to the fluidity of racial and sex or gender identity. The two approaches

by courts in these cases may cause significant harm, regardless of

whether the plaintiff achieves discrimination protection under Title VII.

In cases where the court denies legal protection to a fluid identity indi-

vidual, the harm is obvious—failure to protect an employee who suffers

discrimination because of a racial or sex trait is an affront to the goals

of Title VII. At the same time, ignoring an individual’s lived reality and

social identity in order to fit the person into binary categories results in

harm of a psychic and social nature—the plaintiff is deprived of the

right to name his or her own identity and receive recognition under the

law. This, in turn, may prevent the individual from putting trust in the

out there who want to wear dresses.’” Kramer, supra note 14, at 916 (quoting ANNA KIRK-

LAND, FAT RIGHTS: DILEMMAS OF DIFFERENCE AND PERSONHOOD 86 (2008)).

148The sex stereotyping theory, beyond being symbolically problematic, is also not a pana-
cea for all discrimination claims brought by transgender plaintiffs, since its focus on a
plaintiff ’s mannerisms or appearance is not applicable to all transgender discrimination
claims and can be overcome through creative lawyering on the employer’s side. For exam-
ple, the plaintiff in Etsitty raised the sex stereotyping claim to no avail because the court
concluded that the plaintiff had failed to counter effectively the employer’s stated nondis-
criminatory reason for her termination—a concern about her use of public women’s rest-
rooms. See Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1224–25 (10th Cir. 2007). Etsitty
demonstrates an essential problem with the stereotyping theory: if the employer can point
to a reason for the termination that is separate and distinct from the plaintiff ’s manner-
isms or clothing, it can get away with discrimination no matter how ridiculous or
unfounded the “legitimate reason” sounds. See also Kastl, 325 F. App’x 492 (9th Cir. 2009)
(rejecting transgender plaintiff ’s sex stereotyping claim based on “legitimate non-
discriminatory reason” focused on lack of appropriate bathroom); Creed v. Family Express
Corp., 3:06-CV-465RM, 2009 U.S. Dist LEXIS 237, at *24–29 (N.D. Ind. Jan. 5, 2009)
(rejecting sex stereotyping claim by plaintiff transitioning from male to female when
employer fired her for wearing long hair, nail polish and makeup in violation of sex-
specific dress code policy); Rice v. Deloitte Consulting, LLP, Civ. A No. 12-cv-00253, 2013
U.S. Dist. LEXIS 95439 (D. Colo. July 9, 2003) (rejecting sex stereotyping claim brought
by transgender plaintiff despite comments from co-workers about her having “unique/
odd. . . mannerisms, style and interactions” because these were not relevant to a gender
stereotype about women).
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law and devalues Title VII as a tool of achieving societal change.149 As

society changes, so too must our interpretation of law, and the failure to

adapt law to modern realities of racial and sexual identity will result in

an antidiscrimination law that is increasingly irrelevant.

III. EXISTING SCHOLARLY APPROACHES TO FLUID

IDENTITY

This article is not alone in recognizing the difficulties in discrimination

suits faced by plaintiffs with fluid identities. Surprisingly, however, given

the enormous body of literature on race and sex discrimination, only a

few isolated projects have fully explored fluid identity issues and these

have proposed narrow solutions. This part will describe some of the pri-

mary scholarly voices in this area and offer critiques of each. This

article’s overall contention, however, is that commentators on race and

sex have considered the problem of fluid identities in a highly compart-

mentalized manner, looking either at race or sex and failing to consider

the larger impact that mixed race and transgender plaintiffs should

have on the meaning of identity under Title VII. As the prior parts

demonstrate, the struggles of individuals with fluid racial and sexual

identities in society at large and particularly in court are more similar

than they are different. As a result, what is needed is a rethinking and

retooling of Title VII’s categorical approach, whether through legisla-

tive or judicial changes, so that the law can address the modern reality

of fluidity that is now a hallmark of social identity rather than an

aberration.

A. Scholarship on Mixed Race Discrimination

There is no shortage of thought-provoking scholarship on the complex-

ity of racial identity in employment discrimination law.150 Nonetheless,

149See Chen & Hamilton, supra note 37; Remedios & Chasteen supra note 37 (discussing
psychic harm associated with miscategorization of identity); see also infra notes 154–55 and
accompanying text (describing Nancy Leong’s critique of these cases).

150Any primer on the subject should include Angela Onwuachi-Willig and Mario Barnes’s
writing on plaintiffs who are “regarded as black;” Camille Gear Rich’s discussion of the
performance of racial and ethnic identity; Wendy Greene’s critique of the “actuality
requirement” in Title VII identity litigation; and, Kenji Yoshino’s arguments on “covering”
as a significant identity-based civil rights problem, among many others. See Angela
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only a handful of scholars have focused specifically on the problem of

discrimination against multiracial individuals. Nancy Leong, along with

her critics Tina Fernandes and Scot Rives, has offered the most substan-

tive discussions of the struggles of mixed race plaintiffs under the cur-

rent doctrinal regime.

In Leong’s Judicial Erasure of Mixed-Race Discrimination, she details

the history of discrimination against multi- and biracial individuals and

discusses their treatment under Title VII and equal protection juris-

prudence.151 Leong considers the relatively small number of cases

alleging discrimination on the basis of the plaintiff ’s multiracial status.

She theorizes that the paucity of such claims does not demonstrate a

lack of discrimination against this population, but rather an acknowl-

edgment that mixed race discrimination does not fit neatly into the

conventional categorical approach of discrimination law and is, there-

fore, discouraged as the basis of a claim.152 She then considers the

cases that have dealt with discrimination on this basis and argues that

courts tend to address mixed race claims by reformulating them to

match existing racial categories, thereby “erasing” the actual lived

Onwuachi-Willig & Mario L. Barnes, By Any Other Name?: On Being “Regarded as” Black, and
Why Title VII Should Apply Even if Lakisha and Jamal Are White, 2005 WIS. L. REV. 1283
(2005); Rich, supra note 21; Greene, supra note 22; Yoshino, supra note 9; see also Rich,
supra note 21, at 1504 n.9 (2014) (citing Tanya Kater�ı Hern�andez, “Multiracial” Discourse:
Racial Classifications in an Era of Color-Blind Jurisprudence, 57 MD. L. REV. 97 (1998)) (“[Her-
nandez warns] that the multiracial identity movement may cause multiracials to psycholog-
ically disconnect with persons of color and serve as a buffer class disconnected from racial
equality efforts.”); Gustavo Chacon Mendoza, Comment, Gateway to Whiteness: Using the
Census to Redefine and Reconfigure Hispanic/Latino Identity, in Efforts to Preserve a White Ameri-
can National Identity, 30 U. LA. VERNE L. REV. 160 (2008) (arguing fluid definitions of Lat-
ino/Hispanic are being used to court Latinos into identifying as white)) (discussing Critical
Race Theorists who have spoken to the perils of fluid identity); cf. Devon W. Carbado &
Mitu Gulati, Working Identity, 85 CORNELL L. REV. 1259, 1262, 1292–98 (2000) (warning
against the na€ıve celebration of fluid understandings of race because employers often
cherry-pick between certain types or performances of racial identity to find models that
more easily comport with established workplace norms); D. Wendy Greene, Black Women
Can’t Have Blonde Hair. . . in the Workplace, 14 J. GENDER RACE & JUST. 405 (2011) (exploring
the risks of embracing fluid conceptions of race).

151Leong, supra note 13; see also Ken Nakasu Davison, Note and Comment, The Mixed-Race
Experience, 12 ASIAN L.J. 161, 162 (2005) (arguing, similarly, that antidiscrimination juris-
prudence should focus on the intent of the discriminator rather than the identity of the
victim).

152Leong, supra note 13, at 505.
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identity of the plaintiff.153 Having identified a history of discriminatory

treatment against multiracial individuals and the ways in which courts

fail them, Leong describes the psychic, symbolic, and replicating harm

that results:

By devaluing the individual multiracial plaintiff ’s narrative and recasting it
as a familiar monoracial one, courts divest the plaintiff of the power associ-
ated with narrative integrity; likewise, they deprive the plaintiff of the dig-
nity inherent in the opportunity to vindicate his narrative in court.
Moreover, the court distances the individual from the legal system, decreas-
ing the likelihood that he will place his trust in the legal system to address
his grievances in the future. By rechanneling a narrative of multiracial dis-
crimination into a monoracial framework, courts thus inflict an additional
injury upon an individual already wounded by an original instance of
discrimination.154

Arguing that law has practical and symbolic power, Leong maintains

that the disconnect between the individual’s self-identification and the

narrative imposed upon him by the law constitutes its own harm.155

Having established the fundamental nature of the problem, Leong

proposes a fairly narrow solution. She contends that courts need not

necessarily determine a plaintiff ’s “objective” racial category and could

instead redirect this inquiry to a determination of whether the employer’s

perception of the victim’s race motivated the discriminatory treatment.156

Leong finds analogy and support for her proposal in the “regarded as”

provision in the Americans with Disabilities Act and case law on Native

Americans achieving protection based on employer perception rather

than proof of tribe affiliation.157 Her solution, she contends, would “add

flexibility to the definition of ‘protected class’” by including those who

are perceived to be members of an existing protected class regardless of

their self-identification.158 Leong argues that in complex identity cases,

her approach would allow a focus on the employer’s animus rather than

153Id. at 509–17.

154Id. at 533.

155Id.

156Id. at 543–44.

157Id. at 544–45 (discussing Perkins v. Lake Cnty. Dep’t of Utils., 860 F. Supp. 1262 (N.D.
Ohio 1994) and the Americans with Disabilities Act, 42 U.S.C. § 12102(1)(A), (C) (1990)).

158Id. at 548.
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on the victim’s status, while retaining the protected class structure that

has become a hallmark of Title VII.

Leong’s critics take issue with her proposal practically and theoreti-

cally. On a practical level, Fernandes, for example, points out that

Leong’s proposal could fail to protect mixed race individuals, about

whom Leong is primarily concerned.159 Moreover, as Rives comments,

Leong’s proposal places an additional burden on the plaintiff to prove

the employer’s perception of the employee in the early stages of litiga-

tion when the plaintiff already faces significant hurdles.160

On a more theoretical level, Fernandes takes issue with Leong’s pro-

posal because it turns away from the historical goal of antidiscrimination

law—namely, “to protect historically marginalized and oppressed minor-

ity groups.”161 Although Fernandes is focused, in this comment, on

equal protection law, the statement is equally applicable to employment

discrimination law. As Bradley Areheart and others have described,

employment discrimination law can be seen as encompassing antisubor-

dination and anticlassification agendas, each of which advocates achiev-

ing equality, albeit in different ways.162 Antisubordination theory

advocates prohibiting “practices that ‘enforce the inferior social status of

historically oppressed groups’ and allow[ing] practices that challenge

159Tina Fernandes, Antidiscrimination Law and The Multiracial Experience: A Reply to Nancy
Leong, 10 HASTINGS RACE & POVERTY L.J. 191, 211 (2013) (“[A] switch to ‘perceived race’
instead of actual race (what Professor Leong calls ‘categorical’ race) would more likely
result in the inclusion in the class of specially protected persons who should not be spe-
cially protected (namely, persons who only seem to be multiracial but are not actually mul-
tiracial), and the exclusion from protection of persons who should be specially protected
(namely, persons who actually are multiracial).”).

160Scot Rives, Comment, Multiracial Work: Handing over the Discretionary Judicial Tool of Mul-
tiracialism, 58 UCLA L. REV. 1303, 1334–36 (2011).

161Fernandes, supra note 159, at 202.

162Bradley A. Areheart, The Anticlassification Turn in Employment Discrimination Law, 63 ALA.
L. REV. 955, 957–58 (2012); see also Jessica L. Roberts, The Genetic Nondiscrimination Act as
an Antidiscrimination Law, 86 NOTRE DAME L. REV. 597, 626–29 (2011) (“For decades schol-
ars have debated what should be at the heart of the American antidiscrimination project: a
principle based on ending group subordination or a principle based on prohibiting any
classification on the basis of certain forbidden traits. Thus, the antidiscrimination principle
is often described in terms of two sometimes competing, sometimes complementary, inter-
pretations: antisubordination and anticlassification.”).
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historical oppression.”163 In contrast, anticlassification theory focuses on

prohibiting differentiation of individuals based on a particular cate-

gory.164 While some scholars, including Areheart, have argued that

employment discrimination legislation and jurisprudence have turned

toward anticlassification-supported approaches, the early affirmative

action precedents and the antisubordination principles behind them still

stand and still guide much of antidiscrimination law. In this context,

Fernandes’s critique of Leong’s solution is more profound—by focusing

on the perpetrator’s perception rather than the victim’s actual identity,

antidiscrimination law can be used to protect employees who are not

members of historically oppressed groups. For example, a white individ-

ual who nonetheless is perceived by his employer to be African Ameri-

can or Latino could claim protection under Title VII on the basis of

this perception. Fernandes argues that Leong’s perception-based solu-

tion abandons the original antisubordination principles upon which

antidiscrimination law was premised.165

Although Fernandes and Rives offer important critiques of Leong’s

approach, the solutions they propose do not provide wholly satisfactory

alternatives either. Instead of focusing on the discriminator’s perception,

Fernandes and Rives each propose adding a “multiracial” category to

the list of groups already protected under antidiscrimination law.166

This solution, Fernandes argues, would achieve the goal of “protecting

multiracial plaintiffs from the unique kind of discrimination they face

and allow the plaintiffs themselves to racially self-identify.”167

163Areheart, supra note 162, at 957 (quoting Reva B. Siegel, Equality Talk: Antisubordination
and Anticlassification Values in Constitutional Struggles over Brown, 117 HARV. L. REV. 1470,
1472–73 (2004)).

164Id. at 957–58.

165In fact, taken to its logical conclusion, Leong’s proposal is not supported by an anticlas-
sification principle either. Because Leong’s approach could allow prohibited discriminatory
behavior to be disconnected entirely from the actual identity of the victim, individuals
could claim protection of the laws without referencing either group membership or posses-
sion of a particular trait.

166Fernandes, supra note 159, at 209–10; Rives, supra note 160, at 1310. Rives too suggests
adding a multiracial category but adds that plaintiffs should be able to self-identify, fol-
lowed—if applicable—by an opportunity for the employer to demonstrate that it perceived
the plaintiff ’s race differently. Id.

167Fernandes, supra note 159, at 209.
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While this solution may solve some of the problems with Leong’s

perception-based proposal, the addition of a “multiracial” category is

also problematic practically and theoretically. On a practical level, it is

not clear that a “multiracial” category would protect all fluid identity

plaintiffs who face discrimination based on their identities. Although the

multiracial category would protect those mixed race individuals who

face discriminatory treatment that is explicitly based on their “mixed”

or “impure” status, it would not necessarily protect those who face dis-

criminatory treatment based on fuzzier biases—prejudice against

“otherness,” based on the inability to visually categorize the individual

into one or more known categories.

Imagine a plaintiff who has both black and white ancestry and consid-

ers herself to be multiracial, but whose appearance does not lend itself

to easy identification. She is mistreated by her employer and constantly

asked “what are you?” Trina Jones, in her seminal work on colorism,

deemed this the “‘Je ne sais quoi’ approach to discrimination”:

Sometimes it is impossible to determine a person’s race, national origin, or
ethnicity—especially in a social context where there are a number of racial
groups and where race-mixing is on the rise. . .. [A] defendant may argue
that he did not view the plaintiff as Black, as White, or as multiracial.
Under this “Je ne sais quoi” approach to discrimination, when viewing a
very light-complected person, the discriminator thinks: “Maybe I cannot
specify your race, religion, or national origin. In fact, I may not know who
or what you are. However, one thing is clear from your skin color. You are
not like me.” In other words, notwithstanding the ambiguity concerning the
individual’s race, that person may still be viewed as an inexorable Other.
Not White. Not Black. Just Different.168

Unless this plaintiff can prove that the discrimination was a result of

her multiracial identity or her black or white ancestry, she will have dif-

ficulty in court even with the addition of a multiracial category.169 Jones

168See Jones, supra note 10, at 1554.

169Moreover, as Greene has argued, plaintiffs who face discrimination based on a per-
ceived identity that is not, in fact, their actual identities often fail as courts insert an
“actuality requirement” into Title VII. See Greene, supra note 22, at 108–11. This can
often impact multiracial plaintiffs whose identity outsiders cannot easily determine. Id. (dis-
cussing Burrage v. FedEx Freight, Inc., No. 4:10CV2755, 2012 WL 1068794 (N.D. Ohio
Mar. 29, 2012), in which an individual with black and white ancestry was harassed for
being “Mexican” but was denied relief under Title VII because his actual identity did not
match the nature and cause of the discrimination).
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sees a color discrimination claim as a potential solution to this problem,

and in fact, the notion of color discrimination is occasionally raised by

courts in multiracial cases where the multiracial identity is too compli-

cated for the court to handle with the traditional rubrics.170 However,

color discrimination, as endorsed by the specific mention of “color” in

Title VII, is a focus on one specific race-related trait that, as discussed

below, may aid some but not all fluid identity individuals. A broader fix

is essential.171

In addition, the multiracial category might not protect an individual

who faces discrimination because he performs a racial identity that is

different from the identity thrust upon him by virtue of his appearance.

Consider, for example, an employee who appears to be white but identi-

fies with African American culture whether because of ancestry or ideol-

ogy. When he adopts a style of clothing or hair associated with some

African American communities, his employer suspends him (despite the

fact that his clothing choice is completely unrelated to his job). The

employer defends his actions arguing that he has nothing against either

race but does not like it when a member of one racial group tries to

look or act like those of another. The discrimination is neither based on

multiracial status nor his membership in a racial category, but rather his

performance of an identity to which he does not appear to belong. A

multiracial category would likely offer little protection to this employee.

Neither would traditional antidiscrimination categories. Nonetheless,

the victim in this hypothetical decidedly faced racial discrimination of

some kind.

Lastly, a multiracial category would not alleviate the confusion evident

in opinions involving multiracial plaintiffs or comparators. If an

employee is subjected to adverse treatment because he has both black

and white ancestors, should the court view his co-worker who has Lat-

ino and white ancestry as a member of the same class or a different pro-

tected class? And how should the court view an employee who appears

to most of his co-workers to be white but self-identifies as multiracial

170Jones, supra note10, at 1556–57; see, e.g., Moore v. Dolgencorp, Inc., No. 1:05-CV-107,
2006 WL 2701058, at *3 (W.D. Mich. Sept. 19, 2006) (contending that plaintiff ’s claim of
“discrimination based upon her replacement by a mixed-race male rather than a black
female, appears to be a back-door attempt to amend the complaint to add claims of sex
and color discrimination”).

171See infra Part IV.
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because of black ancestry? Any attempt to locate comparators without a

more complex understanding of racial identity and fluidity will eviscer-

ate any benefits provided by the addition of a multiracial category.

In sum, the proposals put forth by Leong, Fernandes, and Rives each

alleviate some but not all the problems faced by those with fluid racial

identities. These scholars acknowledge the fluid nature of racial identity,

describe race as a social construct, and discuss the notion of

“performing” racial characteristics. Yet, they do not conceive of the fluid

identity problem as being a larger systemic issue that involves more

than race and that requires a broader rethinking of Title VII’s categori-

cal approach.

B. Scholarship on Transgender Discrimination

Like the scholarship on racial identity, a number of scholars have

tackled the growing complexity of sex and gender identity and their

disconnect with the existing jurisprudence and legislative protections.

And, like the scholars who address discrimination against mixed race

plaintiffs, those who deal with transgender plaintiffs typically suggest

limited solutions that address only the particular problems faced by

transgender individuals.

Given the number of courts that have concluded that Title VII offers

no protection to transgender plaintiffs, it is, perhaps, not surprising that

the large majority of recent transgender discrimination scholarship has

focused on litigation strategies that can offer protection under existing

Title VII jurisprudence. A number of scholars have argued in favor of

the sex stereotyping or gender nonconformity approach available after

Price Waterhouse.172 Ilona Turner lays out the basic premise of this

argument:

172See e.g., Joel Wm. Friedman, Gender Nonconformity and the Unfulfilled Promise of Price
Waterhouse v. Hopkins, 14 DUKE J. GENDER L. & POL’Y 205 (2007); Colleen Keating, It’s Her-
story Too: Title VII and Gender Nonconformity in Men: Extending Title VII Protection to Non-
Gender-Conforming Men, 4 AM. U. MODERN AM. 82 (2008); Ilona M. Turner, Sex Stereotyping
Per Se: Transgender Employees and Title VII, 95 CALIF. L. REV. 561 (2007). Cf. Jason Lee,
Note, Lost in Transition: The Challenges of Remedying Transgender Employment Discrimination
Under Title VII, 35 HARV. J.L. & GENDER 423, 427 (2012) (contending that existing cases fall
into three categorical approaches: (1) the Gender Nonconformity Approach; (2) the Per Se
Approach, which is based on the literal language of Title VII; and (3) the Constructionist
Approach, in which courts contend that “‘sex’ and ‘gender’ are social constructs” and, as a
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Civil rights law “must abandon its reliance upon a biological definition of
sexual identity and sex discrimination and instead should adopt a more
behavioral or performative conception of sex,” which would define imper-
missible sex discrimination to include compelled conformance with gender
stereotypes.173

This line of scholarship has been inordinately important in driving

the successes that transgender plaintiffs have achieved using the sex

stereotyping theory.174

While it is difficult to argue with the ability of the sex stereotyping

approach to achieve victories in court for transgender victims of dis-

crimination, the same symbolic problems adhere to these scholars’ views

as those discussed with reference to the cases that have followed their

lead—namely, the erasure of the transgender plaintiff ’s lived identity in

order to succeed on the discrimination claim.175 An individual transi-

tioning from male to female, for example, who both views herself and

holds herself out to others as a woman, must, for purposes of her law-

suit, claim to be a man who was discriminated against for not living up

to societal expectations of men because she dressed as a woman, wore

makeup, and used the female restroom. The parallel to multiracial

employees is obvious—a biracial employee feels he must file his lawsuit

as black or white in order to increase his chances of protection despite

the fact that his actual identity is far more complex, and the discrimina-

tion he suffered was based on that complex identity. In both cases, victo-

ries in court come at the expense of psychic and social harm as we allow

the legal system to continue to diverge from the lived reality of those

who rely upon it.

A second avenue of scholarship on transgender discrimination

focuses on legislative action as opposed to litigation strategies. Advo-

cates of legislative solutions are split over the best way to protect

result, “gender performance and/or gender identity should merit protection under Title
VII”).

173Turner, supra note 172, at 566 (quoting Katherine M. Franke, The Central Mistake of Sex
Discrimination Law: The Disaggregation of Sex from Gender, 144 U. PA. L. REV. 1, 8 (1995)).

174See Glenn v. Brumby, 663 F.3d 1312, 1316 (11th Cir. 2011) (citing Turner, supra note
172, at 563; Taylor Flinn, Transforming the Debate: Why We Need to Include Transgender Rights
in the Struggles for Sex and Sexual Orientation Equality, 101 COLUM. L. REV. 392, 392 (2001)).

175See supra notes 138–48 and accompanying text (discussing cases that apply sex stereo-
typing to claims by transgender plaintiffs).
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transgender victims of discrimination—an amendment to Title VII or

a stand-alone civil rights statute that would protect against discrimina-

tion on the basis of sexual orientation and gender identity.176 The

stand-alone statute that has been proposed is known as the Employ-

ment Non-Discrimination Act (ENDA) and has fluctuated between

including and excluding a prohibition on gender identity discrimina-

tion, albeit for political reasons related to Congress’s perceived unwill-

ingness to include the transgender community in any protections it

provides to lesbian, gay, and bisexual victims of discrimination.177

Despite the ambitions of its sponsors, however, ENDA and its precur-

sor bills have been proposed but failed to become law more than half a

dozen times in the last twenty-five years.178 Those who seek legislative

solutions to the fluid identity problem must, of course, rely on an

increasingly impotent Congress that has demonstrated time and again

its deep-seated reluctance to institute change for this particular minor-

ity group. There may be more reason to be optimistic now than in the

past as public attitudes and the courts grow increasingly open to same

sex marriage and to homosexuality in general.179 Nonetheless, either

176See Jennifer S. Hendricks: Instead of ENDA, A Course Correction or Title VII, 103 NW. U.
L. REV. COLLOQUY 209 (2008); J. Banning Jasiunas, Is ENDA the Answer? Can a “Separate but
Equal” Federal Statute Adequately Protect Gays and Lesbians from Employment Discrimination?, 61
OHIO ST. L.J. 1529, 1545 (2000); Mary Kristen Kelly, (Trans)forming Traditional Interpretations
of Title VII: “Because of Sex” and the Transgender Dilemma, 17 DUKE J. GENDER L. & POL’Y 219,
234–35 (2010); Alex Reed, A Pro-Trans Argument for a Transexclusive Employment Non-
Discrimination Act, 50 AM. BUS. L.J. 835 (2013); William C. Sung, Taking the Fight Back to
Title VII: A Case for Redefining “Because of Sex” to Include Gender Stereotypes, Sexual Orientation,
and Gender Identity, 84 S. CAL. L. REV. 487, 497-501 (2011); Elias Vitulli, A Defining Moment
in Civil Rights History? The Employment Non-Discrimination Act, Trans-Inclusion, and Homonor-
mativity, 7 SEXUALITY RES. & SOC. POL’Y 155, 156 (2010).

177See generally Reed, supra note 176, at 868–69 (arguing that ENDA should exclude gen-
der identity discrimination because courts are increasingly accepting it as covered by Title
VII, which provides more robust protections for transgender victims of discrimination
than they would receive under ENDA).

178Id. at 840–41.

179See, e.g., Kitchen v. Herbert, 755 F.3d 1193 (10th Cir. 2014); Wolf v. Walker, 986 F.
Supp. 2d 982 (W.D. Wis. 2014); Whitewood v. Wolf, 992 F. Supp. 2d 410 (M.D. Pa. 2014);
Geiger v. Kitzhaber, 994 F. Supp. 2d 1128 (D. Or. 2014); Latta v. Otter, 19 F. Supp. 3d
1054 (D. Idaho 2014); Deboer v. Snyder, 973 F. Supp. 2d 757 (E.D. Mich. 2014); De Leon
v. Perry, 975 F. Supp. 2d 632 (W.D. Tex. 2014); Bostic v. Rainey, 970 F. Supp. 2d 456
(E.D. Va. 2014); McGee v. Cole, No. 3:13-24068, 2014 U.S. Dist. LEXIS 158680 (S.D. W.
Va. Nov. 7, 2014); Bishop v. United States ex rel. Holder, 962 F. Supp. 2d 1252 (N.D. Okla.
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ENDA or an amendment to Title VII would still face a significant

uphill battle to passage.

Perhaps the most wide-ranging recent commentary on the com-

plexities of sex and gender discrimination can be found in Zachary

Kramer’s article, The New Sex Discrimination, in which he deals with

fluid sexual identity issues in a broader context.180 Rather than argue

for a particular litigation strategy or legislative proposal, Kramer

argues that our doctrinal approach to sex discrimination should be

adjusted. He analogizes modern-day sex discrimination to religious

discrimination and accommodation theory and advocates protecting

sex “as both a status and a practice.”181 Kramer aims not to abandon

traditional approaches to sex discrimination, but rather envisions “a

two tiered sex discrimination regime” where the first tier focuses on

an employee’s status as male or female, and the second tier addresses

discrimination that is based not on who the employee is but on “how

she (or he) acts in the workplace.”182 While he discusses a rethinking

of sex in general, his approach would impact transgender victims of

discrimination who could claim sex discrimination based on their

performance of their gender identities.183 For example, the act of

being pregnant or nursing a baby is a performance of sex traits, as is

the wearing of or refusal to wear makeup by either a man or a

2014) (cases overturning prohibitions on same sex marriage). President Obama’s recent
executive order requiring that all companies that contract with the federal government for
more than $10,000 not discriminate on the basis of sexual orientation and gender identity
is also a positive step that may make legislation more likely. See Zack Ford, Obama Adminis-
tration Announces Executive Order Protecting LGBT Employees of Federal Contractors, THINKPRO-

GRESS (June 26, 2014, 11:53 AM), http://thinkprogress.org/lgbt/2014/06/16/3449270/obama-
lgbt-executive-order/.

180Kramer, supra note 14.

181Id. at 898.

182Id. at 945–46.

183Id. at 940–43. Kramer notes that “[s]ex discrimination should foster an ethic of self-
definition; it should shield employees against gender norms that seek to dampen constitu-
tive elements of an employee’s identity.” Id. at 931. While stereotypes and gender noncon-
formity theory would obviously play a role in his approach, Kramer advocates a broader
rethinking of what sex means so that we recognize and prohibit discrimination based on a
person’s performance of his sex traits and not simply his status as biologically or socially
male or female. Id. at 945–46.
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woman.184 Kramer argues that we should protect the “doing” as well

as the “being” in the realm of sex discrimination.185

While Kramer’s approach to sex discrimination articulates a need to

rethink the meaning of that particular identity trait, like the race schol-

ars discussed above, Kramer sees sex as a stand-alone identity in need

of reformation. In fact, he explicitly argues that sex is akin to religion

(and should be interpreted as requiring accommodation like religion)

but not to race. In responding to potential critics who would distinguish

between religion and sex on the basis that religion is mutable while sex

is immutable, Kramer notes,

The theory here is that religion requires special treatment because it is not
a fixed identity like race or sex. It comes down to a person’s control over
her identity. If a person can change her religion—or even abandon religion
altogether—then the person has a greater say in who she is and how she
lives her life. We do not, by contrast, get to choose our race, race being bio-
logically determined. Sex is another story, though. Although the vast major-
ity of people do not exercise choice over their sex, some people do, going
to great lengths to change their birth sex.186

But Kramer fails to recognize that in an increasingly blurry world,

religion, sex, and race, are all quite similar. They are all fundamental to

an individual’s sense of self and are not always easily determined by

others. They can all be changed, whether through medical procedure,

religious ceremony, social passing or covering, or election.187 And all of

these social identity characteristics can be conceived of as both status

and process.188 It is this reality of modern social identity that the schol-

arship in this field has overlooked and that this article seeks to

highlight.

184See generally id. at 940–48.

185See id. at 945–46.

186Id. at 949.

187See generally Yoshino, supra note 9; Kenji Yoshino, Covering, 111 YALE L.J. 769 (2002);
see also Rich, supra note 8, at 1505 (“[W]e are currently living in the era of ‘elective race’—
a time when antidiscrimination law is being asked to attend to the dignity concerns of indi-
viduals as they attempt to control the terms on which their bodies are assigned racial
meaning.”).

188See Rich, supra note 21, at 1172–86.
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C. The Need for a Systemic Rethinking of Social Identity

As has been discussed above, the existing scholarship on complexities in

race and sex discrimination have made enormous contributions to our

understanding of the fluidity of identity and to courts’ willingness or

unwillingness to protect those who defy easy categorization. Nonethe-

less, none of these scholars has been willing to expand the discussion

beyond the social identity characteristic that was their focus. The schol-

arship on race deals only with racial complexities, and the same is true

for scholarship on sex. The problem we are all addressing, however, is a

far more global issue than has previously been recognized, and the solu-

tions that attempt to cure the problem only for fluidity in race or sex

do not capture that global nature. Society is nearing consensus that nei-

ther race nor sex is easily definable based on biological traits, that nei-

ther race nor sex contains identifiable groups with finite borders, and

that the meaning of these identities is constantly evolving.189 However,

these realizations are not captured in courts’ interpretations and appli-

cations of Title VII.190 The problem, simply stated, is the overwhelming

discord between the categorical nature of judicial approaches to Title

VII and the reality of American society in which finite categories are

increasingly unrealistic. The contribution this article makes is to shine a

light on Title VII’s categorical problem as a systemic one requiring a

broad solution that impacts both race and sex.

There are inherent similarities in these identity characteristics,

and the jurisprudence has similarly affected both identities. First,

race and sex have physiological aspects but cannot be defined solely

based on biology.191 In many cases, race and sex are socially deter-

mined components of identity that depend on self-determination,

external perception, and a complex series of factors including biol-

ogy and culture that operate differently in each person’s life.192 In

addition, courts traditionally viewed race and sex as obvious, visually

identifiable, and requiring a modicum of analysis to determine.

Although in recent years, courts have begun to recognize the

189See supra Part I.

190See supra Part II.

191See supra Part I.A.

192See id.
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complexities and nuances involved in determining an individual’s

social identity, the old rubrics and precedents the courts cling to in

discrimination cases make full acknowledgment of this new reality

difficult if not impossible.193

Perhaps most importantly, however, race and sex are essential

aspects of a person’s identity. Kramer alludes to this truth about sex

in discussing a need to redefine immutability to protect against dis-

crimination given our current understanding about the ability to

change our identities: “Maybe we need a softer definition of immut-

ability. Rather than thinking of traits as locked identities, we can

define immutability as a trait that is so central to our sense of self

that it would be extremely difficult to change.”194 Anthony Enriquez

makes a similar point about race, sex, and sexual orientation alike,

arguing that “the contemporary visibility of multiracial, intersex,

and transgender identities demands a reassessment of biological

immutability in the equal protection context” and he proposes that

courts in equal protection cases should use the definition of immut-

ability that is common in asylum cases—”fundamental

immutability.”195 Under this approach, “an immutable characteristic

is not simply a quality one cannot change, determined at birth.

Rather, as a baseline, it is an electable status that one should not be

forced to change because it is fundamental to identity.”196 Most

courts would agree that with regard to race and sex, even if science

developed a simple, inexpensive way to change sex organs or skin

pigments, race and sex discrimination would not become permissible

193See supra Part I.B. and Part II.

194Kramer, supra note 14, at 949; see also Schmeiser, supra note 67, at 1508–19 (describing
the history of immutability in equal protection jurisprudence and arguing that for pur-
poses of sexual orientation, immutability can be read more broadly to mean
“characteristics central to personal identity, if not either genetic in origin or entirely imper-
vious to change” or, perhaps more helpfully, focused “on the persistence of ‘social and
legal ostracism’ as the relevant aspect of group definition”).

195Enriquez, supra note 51, at 377.

196Id.; see also Watkins v. U.S. Army, 847 F.2d 1329, 1347 (9th Cir. 1988) (“Reading the
case law in a more capacious manner, ‘immutability’ may describe those traits that are so
central to a person’s identity that it would be abhorrent for government to penalize a per-
son for refusing to change them, regardless of how easy that change might be.”).
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as a result.197 The key aspect of racial and sex characteristics is

their formidable and essential role in shaping our social identities

and the broad agreement that they deserve protection as a result of

that role.

As a result of these commonalities, any proposal that targets fluidity

in race but not sex and vice versa misses an opportunity to tackle a

larger disconnect between law and social identity in general. Instead of

adding new categories (for multiracial or transgender employees) or

focusing on perceptions of discriminators (under a “perceived as”

approach or sex stereotyping theory), what is needed is a broad

rethinking of our approach to employment discrimination that protects

against identity discrimination without mandating unnatural categoriza-

tion as part of the process.198

IV. PROPOSALS FOR REFORM

This article has argued that the growing visibility of multiracial and

transgender individuals demands a rethinking of the meaning of these

social identity characteristics under Title VII. The new reality of fluid

identities should make us rethink group membership as a model for dis-

crimination. Whether the change is legislative or interpretive, moving

forward, it is essential to eliminate the perception that the first prong of

197See Watkins, 847 F.2d at 1347 (“Racial discrimination, for example, would not suddenly
become constitutional if medical science developed an easy, cheap, and painless method of
changing one’s skin pigment.”).

198In addition to similarities in racial and sexual characteristics in general, even the pro-
posed solutions to the problem of fluid identities tend to play out similarly for race and
sex. The scholars who have addressed the fluid identities problem in employment discrim-
ination law have generally maintained the traditional protected group approach, propos-
ing solutions that either construe the fluid identity individuals as protected within the
existing group-based jurisprudence or that seek to add an additional protected group.
The “perceived as” solution Leong offered functions similarly to the “gender non-
conformity” strategy Turner and others put forth in that both solutions work within exist-
ing legal frameworks and focus on the bias and expectations of the discriminator rather
than the status of the victim. Similarly, Fernandes’s proposal to add a multiracial category
mirrors the suggestion of numerous scholars who advocate for a legislative solution that
would add “gender identity” to the protected classes under Title VII or a stand-alone stat-
ute that would provide this protection. These scholars too work within the existing legal
regime but seek merely to amend or add to existing laws to provide for “new” fluid identi-
ties. See supra Part III.
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McDonnell Douglas or the notion of “protected classes” is a requirement.

In addition, it is not sufficient to merely add categories to accommodate

those individuals who blur the traditional identity borders. Given the

dramatic changes in this area that have occurred in the last ten years

alone, it seems na€ıve to think that any additions would withstand the

test of time or even the next decade. Instead, Title VII should acknowl-

edge the fluid nature of social identity and offer a flexible approach to

proving discrimination that allows for self-determination and fluid iden-

tity but continues to ban discrimination based on essential identity char-

acteristics. Finally, as was discussed above, the psychic and symbolic

harm that results from a legal system that fails to acknowledge societal

realities cannot be overstated and should be the driver of change in this

area. The following sections will explore several proposals for reform—

both statutory amendment and judicial reinterpretation.

A. Statutory Reform

A legislative solution that amends the language of Title VII to explicitly

recognize the fluid nature of identity and to eliminate the necessity of

membership in a protected class would provide the clearest path for-

ward. Such an amendment could take a number of acceptable forms.

For example, an amendment could be modeled on ENDA proposals

that include a ban on discrimination based on “gender identity.”199

However, instead of limiting the change to gender identity, the amend-

ment could address all of the Title VII traits.200

For example, the most recent version of ENDA proposed prohibiting

discrimination “because of such individual’s actual or perceived sexual

orientation or gender identity.”201 A fluid identities amendment to Title

VII could continue to provide protection based on an “individual’s race,

color, religion, sex, or national origin” and add protection based on “an
individual’s actual or perceived racial or gender identity.” This approach,

while dramatic in its suggestion of legislative reform, also conservatively

maintains the existing protected class structure for those cases where

199See Employment Non-Discrimination Act of 2013, S. 815, 113th Cong. (2013) Library of
Cong.

200See supra notes 60–66 and accompanying text (discussing Title VII protected traits).

201See Employment Non-Discrimination Act of 2013, S. 815, 113th Cong. (2013) Library of
Cong.
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that approach does not present a problem or a disconnect from the

plaintiff ’s lived reality.

Alternatively, the identity language of Title VII could be rewritten

entirely to specifically prohibit discrimination “on the basis of the presence
or perception of racial, sex, gender, religious, color, and national origin identity
characteristics or traits” instead of the existing language.202 While this

approach might be overbroad in light of this article’s discussion of fluid

identities in the race and sex contexts only, such an amendment would

provide the clearest endorsement of the notion that categorization is not

necessary and can be a destructive component of antidiscrimination

legislation.

For the fluid identity plaintiff, these approaches change the initial

inquiry from a focus on membership in a protected class to a focus on

the existence or perception of identity traits. As will be discussed in the

next section, this change in focus would continue protections for those

with static identities but also would expand and increase protection for

fluid identity individuals.203

While any proposal for legislative reform faces an uphill battle, there

are practical and political benefits to proposing large-scale reform of

Title VII and not simply change that benefits only one segment of the

population. The likelihood of passage would of course increase if the

proposal impacts (and can be touted by) all those who either have or

support the notion of fluid identity. And, finally, a legislative solution

has the benefit of making the change explicit and mandatory, with help-

ful congressional findings that can assist courts in applying the law to

modern realities.204 Nonetheless, any statutory solution would face

202Notably, when Congress amended Title VII in 1991, the language used reflected a
focus on protected traits rather than protected classes. The 1991 amendment clarified that
employers have violated the Act when a plaintiff “demonstrates that race, color, religion,
sex, or national origin was a motivating factor for any employment practice.” 42 U.S.C. §
2000e-2(m) (2006). As Greene has demonstrated, however, courts consistently look to the
original language of Title VII and the McDonnell Douglas prima facie test rather than this
more recent statutory amendment. See Greene, supra note 22, at 118.

203See infra Part IV.B.

204See generally Lars Noah, Divining Regulatory Intent: The Place for a “Legislative History” of
Agency Rules, 51 HASTINGS L.J. 255 (2000) (considering the use of congressional findings to
aid in statutory interpretation).
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significant political obstacles to passage, making it important to consider

interpretive change, as well.

B. Interpretive Reform

While statutory reform would provide the most clarity for courts, it is

also possible to envision equally effective reform of Title VII at the judi-

cial level. In fact, without congressional guidance or mandate, the judici-

ary can end its blind reliance on the McDonnell Douglas prongs with

nothing more than a citation to that case’s language explaining that it

was merely an example and not the sole approach,205 and can begin to

interpret Title VII, even as currently written, as focusing on identity

traits and not group membership. In adopting this approach, courts

could then interpret Title VII’s reference to the individual’s race and

sex as being a prohibition on discrimination based on a race- or sex- or

gender-related trait, rather than membership in a race or sex protected

class.206

The trait-based approach, in contrast to the existing categorical

approach, would provide protection to victims of discrimination in a vari-

ety of ways. Such an approach would continue to protect those plaintiffs

who identify as members of a protected class but could also provide pro-

tection to those with fluid identities. First, a trait-based approach would

continue traditional protections for those who identify with a particular

protected class because those individuals inherently possess identity traits

that they could point to instead of class membership. In addition, a trait-

based interpretation of Title VII would protect individuals who face dis-

crimination based on their “mixed” status, as the very fact of being of

mixed race or transgender is a race- or gender-related trait that could be

pointed to as the cause of the discriminatory behavior.

Similarly, those multiracial or transgender individuals who face dis-

crimination based on their “otherness”—that is, discrimination based on

the perpetrator’s inability to categorize the victim’s racial or sex/gender

category (or based on the perpetrator’s miscategorization of them)207—

205See supra Part I.B.

206It might be possible to consider a trait-based approach for all five of the Title VII cate-
gories, but such a consideration is beyond the scope of this article.

207See generally Greene, supra note 22.
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could point to this “otherness” as their race- or gender-related trait.

The flexibility and breadth of this change is its key benefit and it piggy-

backs to some extent on Jones’s argument that a colorism claim can be

a solution to “otherness” discrimination.208 In focusing on traits rather

than categories, this shift would incorporate skin color and many more

traits as well. Perhaps the uncategorizable plaintiff is perceived as

“other” because of her skin color, the texture of her hair, her eye shape,

her nose or lip shape, her clothing, her speech patterns, or all of the

above. A focus on traits broadens this “otherness” claim to include all

those who experience what Jones calls the “‘Je ne sais quoi’ approach to

discrimination” and not just those whose skin color drives the negative

treatment.209 Similarly, transgender employees would be aided by this

change to the extent that they face discrimination in any way related to

others’ discomfort with their lack of belonging to a clear gender cate-

gory. Whether it is the employee’s clothing, mannerisms, speech pat-

terns, hairstyle, piercings, makeup, or any other gender-related trait

that make the employee “uncategorizable,” a trait-based approach

would capture and prohibit discrimination on this basis.

The trait-based approach, like sex stereotyping theory under existing

jurisprudence, also offers protection to those whose appearance or

behaviors (traits themselves) do not match stereotypes typically associ-

ated with the race or sex to which observers assign them, since in that

scenario, it is decidedly the employee’s nonconforming race- or gender-

related trait or traits that lead to the discrimination. Unlike sex stereo-

typing theory and the “perceived as” approach proposed by Leong,

however, a trait-based approach allows the plaintiff to file her claim and

self-identify in accordance with her lived reality while pointing to the

traits she possesses that led to the discriminatory treatment. Finally,

individuals who face discrimination based on performance of their race

or gender identity (e.g., based on clothing, hair, speech patterns, etc.)

would be protected if they can demonstrate that the performative trait

is either racial or gendered in nature.210

208See supra notes 168–70 and accompanying text (discussing Trina Jones’s views on color
discrimination).

209Id.

210See generally Paulette M. Caldwell, A Hair Piece: Perspectives on the Intersection of Race and
Gender, 41 DUKE L.J. 365, 376–81 (1991) (arguing for protection of race-expressive traits
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As described above, protected race- or gender-related traits could

be physical, genetic, morphological, or performative.211 They could

be based on an individual’s pronounced self-identification or based

on others’ perceptions of them so long as the plaintiff can demon-

strate a causal connection between the identity trait and the dis-

criminatory action. As a result, a trait-based approach would

provide greater protection from discrimination in all of its varied

forms.

1. Judicial and Scholarly Precedents for the Shift to Trait-Based
Discrimination

The suggestion of a reinterpretation of Title VII as focused on traits

rather than group membership is not inherently a new idea. Despite

the original wording of Title VII, the legislative history of the Act along

with the 1991 amendments212 suggest the plausibility of a trait-based

approach. In fact, numerous courts have used the language of

“protected traits” as opposed to “protected classes”—a semantic adjust-

ment that this article reimagines as a much more meaningful shift.213 In

addition, scholars have proposed a shift to a trait-based approach but

with other purposes in mind.214 This article suggests that adoption of

that approach could also provide a broad and flexible solution to the

fluid identities problem discussed here.

The original language of Title VII’s antidiscrimination provision is

unclear and perhaps even suggestive of a group-membership–based

like hairstyle); D. Wendy Greene, Title VII: What’s Hair (and Other Race-Based Characteristics)
Got to Do with It?, 79 U. COLO. L. REV. 1355, 1358–59 (2008) (discussing the viability of
“[c]laims involving employment decisions based on the display of racialized, mutable char-
acteristics”); Rich, supra note 21.

211See generally Rich, supra note 21; Carbardo & Gulati, supra, note 150, at 1262–63 (argu-
ing that race discrimination can be based on an employee’s racial status or on how he or
she “performs” her racial identity).

21242 U.S.C. § 2000e-2(m) (1991).

213See infra note 220 (listing cases that use the terms “protected trait” or “protected
characteristic”).

214See infra notes 224–27 and accompanying text (describing scholarship that advocates a
trait-based approach).
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approach.215 Notwithstanding this phrasing, the legislative history sug-

gests that Congress had a broader view of the protections it was institut-

ing. As Greene has pointed out, a bipartisan memo that the floor

managers entered into the Congressional Record described the protections

of the 1964 Act as follows: “[T]o discriminate is to make a distinction, to

make a difference in treatment or favor, and those distinctions or differ-

ences in treatment or favor which are prohibited by section are those

which are based on any five of the forbidden criteria: race, color, reli-

gion, sex, and national origin.”216 This memo pointing to “forbidden

criteria” as opposed to protected groups supports a trait-based

approach to Title VII.

In addition, the 1991 amendments included broader language that

lends itself to a trait-based approach.217 For example, the amendments

clarified that plaintiffs may make “mixed motive” claims in which the dis-

crimination is alleged to be a motivating factor, but not the sole factor

leading to the adverse employment action, and included the following lan-

guage: “[A]n unlawful employment practice is established when the com-

plaining party demonstrates that race, color, religion, sex, or national

origin was a motivating factor for any employment practice, even though

other factors also motivated the practice.”218 In contrast to the original

language, the amendment makes a slight but important change in the

way it describes the Act’s protection—it no longer suggests that an individ-

ual may have only one race, color, religion, sex, or national origin, and

instead provides that these characteristics may form the basis of a claim

when they constitute the motivating factor for the adverse employment

action. Without using the term “trait” or “characteristic,” the 1991 amend-

ments suggest a subtle but fundamental shift in the way that victims of dis-

crimination may bring claims and allow for the interpretive shift this

article advocates.219

21542 U.S.C. § 2000e-2(a)(1) (making it unlawful to discriminate “because of such individu-
al’s race, color, religion, sex, or national origin.”).

216Greene, supra note 22 at 117 (quoting 110 CONG. REC. 7213 (1964)).

217Greene, supra note 22 at 118.

21842 U.S.C. § 2000e-2(m).

219See Univ. of Tex. Southwestern Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2539 (2013) (Gins-
burg, J. dissenting) (“Section 2000e2(m) provides that an ‘unlawful employment practice is
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Beyond the statute itself, there also is semantic and analytical doctri-

nal precedent for a shift to a trait-based approach. Although the large

majority of courts tend to view Title VII as requiring membership in a

protected group, numerous courts have used the phrase “protected

characteristic” in reference to Title VII’s protections when group mem-

bership was not specifically at issue.220 Thus, linguistically at least,

courts appear prepared to make this change.

More importantly, from an analytical perspective, the U.S. Supreme

Court’s acknowledgment that stereotyping constitutes discrimination in

Price Waterhouse paved the way for a more complete move to the trait-

based approach.221 In concluding that Ann Hopkins faced discrimination

because of her astereotypical sexual traits, the Court essentially viewed

Title VII as protective of specific traits rather than membership in spe-

cific groups. As Mark Berghausen has pointed out, “[u]nder the plain

text of Title VII, it is the individual’s sex, not the sex of a larger group,

that the courts must seek to protect.”222 The very existence of the sex or

race stereotyping theory under Title VII thus serves as a tacit endorse-

ment of a trait-based approach to discrimination. For decades, courts

applying these theories have been implicitly focusing on the plaintiff ’s

particular sex or racial traits and not on group membership.223

established’ when the plaintiff shows that a protected characteristic was a factor driving ‘any
employment practice.’”) (emphasis added).

220See, e.g., Hazen Paper Co. v. Biggins, 507 U.S. 604, 608–09 (1993) (using the term
“protected characteristics”); Costa v. Desert Palace, 299 F.3d 838, 847 (9th Cir. 2002) (using
the “protected characteristics” language); Felix v. California, No. 1:13-cv-0561 LJO SKO,
2013 U.S. Dist. LEXIS 97756, at *12 (E.D. Cal. July 12, 2013) (using “protected character-
istic” in describing the prima facie case); see also Coker v. MARTA, 559 F. App’x 868, 870
(11th Cir. 2014); Noble v. Lear Siegler Servs., 554 F. App’x 275, 276 (5th Cir. 2014).

221See supra notes 139–41 and accompanying text (discussing sex stereotyping theory of
discrimination). See also Knight v. Nassau County Civil Service Comm’n, 649 F.2d 157, 162
(2d Cir. 1981) (concluding that racial stereotyping, even if based on benign or laudable
intentions, constitutes a violation of Title VII).

222Berghausen, supra note 24 at 1310.

223The notion that this approach was not part of Congress’s original intention in 1964 is not
an obstacle to interpretive shifts when merited by societal changes. See Oncale v. Sundowner
Offshore Servs., Inc., 523 U.S. 75, 78 (1998) (“[S]tatutory prohibitions often go beyond the
principal evil to cover reasonably comparable evils, and it is ultimately the provisions of our
laws rather than the principal concerns of our legislators by which we are governed.”).
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The trait-based approach to Title VII has also been discussed by

scholars as a solution to other Title VII protection problems. For the

most part, existing scholarship has focused on trait discrimination as

part of an antiassimilationist argument. As Kimberly Yuracko, Barbara

Flagg, and others contend, employees should not be forced to abandon

traits essential to their racial or gender identity as a condition of

employment.224 Consider the case of an African American woman who

wears her hair in cornrows, dresses in African garb, or listens to Hip

Hop rather than classical music, and is passed over for promotion while

other African American women in her department who dress and act in

a way that more closely resembles their white colleagues are pro-

moted.225 Under an approach that views Title VII as protecting groups

against discrimination rather than individuals, the African American

woman in the above example would have difficulty proving discrimina-

tion based on the employer’s treatment of other African American

women.226 In contrast, an understanding of Title VII as prohibiting

trait discrimination when those traits are substantially race-, gender-, or

ethnicity-related offers protection in these cases. And that protection

thus empowers employees to perform or live out their authentic social

identities in the workplace.227 As a result, when a trait-based approach

to discrimination has been advocated in the past, it was in service of this

antiassimilationist notion—to protect minorities who face adverse treat-

ment not only because of their skin color but also because their clothing,

hairstyle, residential neighborhood, musical tastes, or any number of

other performative traits separating them from the majority group.

However, as argued above, in addition to the important role to be

224See Kimberly A. Yuracko, Trait Discrimination as Race Discrimination: An Argument About
Assimilation, 74 GEO. WASH. L. REV. 365, 366–69 (2006); see also Devon W. Carbado & Mitu
Gulati, The Fifth Black Woman, 11 J. CONTEMP. LEGAL ISSUES 701, 720–21 (2001); Barbara J.
Flagg, Fashioning a Title VII Remedy for Transparently White Subjective Decisionmaking, 104
YALE L.J. 2009 (1995); Juan F. Perea, Ethnicity and Prejudice: Reevaluating “National Origin”
Discrimination Under Title VII, 35 WM. & MARY L. REV. 805, 833, 839 (1994).

225This hypothetical woman is a composite of examples. See Flagg, supra note 224, at
2009–12; Carbado & Gulati, supra note 224, at 714–16.

226See Carbado & Gulati, supra note 224, at 715–16.

227See also Kramer, supra note 14, at 943–44 (suggesting a focus on “protected traits” as
opposed to “protected groups” to facilitate his shift to a “new sex discrimination” that is
focused on both status and practice).
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played by trait discrimination in combating forced assimilation in the

workplace, a trait-based approach to Title VII would also alleviate the

problem faced by fluid identity individuals who do not neatly fit into

protected categories and are thus unable to benefit fully from Title

VII’s protections.

2. Practical Problems and Considerations

While a shift to a trait-based approach to discrimination offers broader

and more flexible protection for fluid identity individuals than existing

solutions, it is not without its drawbacks. This section will consider some

of the questions and critiques likely to arise in response to this proposal.

a. Which traits to protect

The most difficult consideration in shifting to a trait-based approach to

discrimination centers on how exactly to define a protected racial or sex

trait. Which traits should be protected? How closely must a trait be

related to race or gender to be protected? Are hairstyles and clothing

race related? Are speech patterns gender related? These are among the

more difficult questions presented by this approach.

In considering these questions in the context of an antiassimilation

agenda, Yuracko has proposed specific and nuanced responses to differ-

ent types of trait discrimination depending on the relevance of the trait

to the plaintiff ’s ability to do his or her job.228 For example, with

respect to traits that are wholly irrelevant to the plaintiff ’s job, she

advocates protection whenever the discrimination adversely impacts

members of traditionally disadvantaged racial or ethnic groups.229 Yur-

acko essentially contends that employers should not be permitted to use

irrational reasons to deprive minorities of employment opportunities.230

228See Yuracko, supra note 224, at 368–69.

229See id. at 370. In response to traits that are job relevant but where the relevance itself is
a product of bias (e.g., an accent in an employee hired to do data entry), Yuracko argues
that the employer should only be permitted to engage in discrimination if the trait nega-
tively impacts an unbiased party (e.g., if “the accent impairs communication to an unbiased
listener”). Id. at 368. Yuracko also discusses traits that fall in between job relevant and
irrelevant and proposes a matrix of factors for courts to consider in assessing discrimina-
tion “based on trait requirements that are linked to soft qualifications.” Id. at 369.

230Id. at 368–69.
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That approach, however, again requires a plaintiff to affiliate with a tra-

ditionally defined group, defeating the purpose of using a trait-based

approach for fluid identity individuals.

In contrast, Kramer advocates a trait-based approach as part of his

proposal to view sex as a practice rather than merely a status.231 To that

end, he focuses on protecting the ways that employees perform their

gender identities at work.232 In determining which gender-related prac-

tices to protect, Kramer suggests an approach modeled on religious dis-

crimination law that allows the plaintiff to make an argument that a

particular practice is essential to his or her gender identity.233 Using the

example of a male employee arguing that his practice of karate is essen-

tial to his masculine identity, and so his need to take time off work for

karate classes should be accommodated, Kramer acknowledges the

potential for overbreadth and perhaps abuse under such an

approach.234 He nonetheless contends that this approach furthers open

dialogue between employee and employer that is a good in itself and

serves Title VII’s overall goals whether or not a court would ever

endorse karate practice as a gender-related trait.235

For purposes of fluid identity individuals, neither approach is perfect.

Some middle ground is needed. Kramer’s proposal is appealing because

of its focus on self-identification rather than group-affiliation, while Yur-

acko’s approach offers a more practical and clear-cut method for courts

to assess claims. I propose allowing a plaintiff to self-identify a race- or

gender-related trait as the source of discrimination. If there is no objec-

tion by the employer to the categorization of the trait as related to iden-

tity, the case could move forward as usual. Where there is

disagreement, however, the plaintiff could rely on sociological evidence

(perhaps in the form of expert testimony) to demonstrate that he or she

is not alone in identifying the particular trait at issue as inherently

related to identity and that numerous individuals share this

231See Kramer, supra note 14, at 946–47.

232Id. at 946.

233Id. at 946–48.

234Id.

235Id.

850 Vol. 52 / American Business Law Journal



identification.236 Where such evidence is convincing, one hopes courts

would endorse the plaintiff ’s view.237 Of course, reliance on judicial dis-

cretion creates an uncomfortable level of uncertainty. Nonetheless, given

the case-specific scenarios at issue and the need to respond flexibly and

in a sophisticated way to complex identity determinations, judicial dis-

cretion is perhaps the only option.238

b. Proof problems

In terms of practical problems, perhaps the most obvious challenge

involves the changes to proof methods that will inevitably result from a

shift in focus to traits rather than groups. Under existing doctrine, a

plaintiff may make out a prima facie case of discrimination by showing

“(1) he was within the statute’s protected class; (2) he was qualified for

his position; (3) he was subjected to adverse employment action; and

(4) he suffered from disparate treatment because of membership in

236See Leora F. Eisenstadt, The N-Word at Work: Contextualizing Language in the Workplace, 33
BERKELEY J. EMP. & LAB. L. 299, 341 (2012) (“[E]xpert testimony should be allowed—and
even encouraged—in cases involving discriminatory language.. . . [C]ourts should be open
to hearing the opinions of linguists, anthropologists, sociologists, and psychologists who
spend their careers researching the development and meaning of language and its rela-
tionship to the culture in which it is used.”); see also Susan T. Fiske & Eugene Borgida,
Standards for Using Social Psychological Evidence in Employment Discrimination Cases, 83 TEMP.
L. REV. 867 (2011); Susan T. Fiske & Eugene Borgida, Providing Expert Knowledge in an
Adversarial Context: Social Cognitive Science in Employment Discrimination Cases, 4 ANN. REV. L.
& SOC. SCI. 123, 125 (2008); Jane Goodman & Robert T. Croyle, Social Framework Testimony
in Employment Discrimination Cases, 7 BEHAV. SCI. & L. 227, 229–31 (1989); Melissa Hart &
Paul M. Secunda, A Matter of Context: Social Framework Evidence in Employment Discrimination
Class Actions, 78 FORDHAM L. REV. 37, 48–49 (2009).

237I expect that this type of trait-based approach will elicit criticism about the potential
essentialization of race and sex if courts begin to identify traits that are “racial” or
“gendered.” As Yuracko points out, when courts determine which traits deserve protec-
tion, that process may itself be harmful to minorities: allowing courts to define “traits as
integral to group identity. . . serves to essentialize and define what it means to be a group
member. . .. These traits may not be authentic to the group in any deeper sense. Moreover,
and more importantly, they may not be traits that group members do or should want to
retain.” See Yuracko, supra note 224, at 384. At the same time, however, an adherence to
the case-specific approach to protected traits articulated above will alleviate this danger of
essentialization and reification of race or sex. In essence, I contend that we can allow indi-
vidual plaintiffs to prove the race- or sex-related nature of a trait without imposing that
determination on all people who bear those traits.

238See Rich, supra note 21, at 1170–71.
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the protected class.”239 To establish the fourth element, that the

adverse action resulted from discriminatory treatment, “a plaintiff may

point to a similarly situated comparator who was not discriminated

against,” but “the comparator must be nearly identical to the plaintiff

to prevent courts from second-guessing a reasonable decision by the

employer.”240 Of course, the “similarly situated comparator” method is

not the sole way to demonstrate disparate treatment, but it has become

nearly ubiquitous in discrimination cases, with courts often concluding

that the absence of a valid comparator dooms the plaintiff ’s case.241

The very notion of a similarly situated comparator depends upon the

first prong of the prima facie case—that is, the plaintiff ’s membership

in a protected group—because a comparator will be assessed based on

his or her similar position in the company, similar qualifications, and

membership in a different identity group. For example, in a case

involving a black man alleging race discrimination, the court will

expect to see evidence that a nonblack man who held a similar job in

the workplace and had similar skills did not face discriminatory treat-

ment. Absent such evidence, the court will be reluctant to allow the

case to proceed to trial.242

Given the dominance of the McDonnell Douglas rubric in discrimina-

tion cases, some critics may point to the difficulty that plaintiffs will

have in using similarly situated comparators under a trait-based

approach. When a plaintiff alleges discrimination based on possession

of one or more protected traits, rather than membership in a pro-

tected group, to whom should he point as a comparator? Recall the

multiracial plaintiff in Walker who self-identified as “a multiracial per-

son of Black, Native American, Jewish, and Anglo descent.”243 The

court rejected his claim as “impracticable” because his identity was so

“self limiting” that all of his co-workers could be possible comparators,

239Caraway v. Sec’y, U. S. Dep’t of Transp., 550 F. App’x 704, 709 (11th Cir. 2013) (citing
Kelliher v. Veneman, 313 F.3d 1270, 1275 (11th Cir. 2002)).

240Id. (citing Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 1091 (11th Cir. 2004)).

241See id.; see Goldberg, supra, note 98, at 750; see also Denny, supra note 98, at 366.

242See Caraway, 550 F. App’x at 709; Goldberg, supra note 98, at 750; Denny, supra note 98,
at 366.

243Walker v. Univ. of Colo. Bd. of Regents, Civ. A. Nos. 90-M-932, 92-M-372, 1994 WL
752651, at *1 (D. Colo. Mar. 30, 1994).
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an unwieldy proposition.244 In the alternative, a person’s mixed status

could mean that he was a member “of each of the protected groups

with which [he has] any significant identification,” making it very diffi-

cult to point to a comparator who is a member of a different group for

purposes of raising an inference of discrimination.245 The trait-based

approach offers the plaintiff the ability to allege discrimination based

on his actual race and sex traits but the lack of a clear group to which

he belongs makes it difficult to compare him to others who may have

some but not all of his relevant identity traits.

However, despite the dominance of the similarly situated compara-

tor model, it is by no means required by McDonnell Douglas or Title

VII. First, as previously discussed, McDonnell Douglas was careful to

note that the prima facie case it detailed was only an example of a

possible successful claim.246 In addition, even courts that reject claims

because of a lack of a similarly situated comparator, generally point

out that the plaintiff also failed to “otherwise allege facts giving rise to

an inference of disparate treatment.”247 There are, of course, numer-

ous other ways to demonstrate discrimination—biased comments,

changes in treatment when a new supervisor arrives, lack of a legiti-

mate reason for the adverse treatment, among others. The devotion

to the similarly situated comparator approach is misplaced and over-

stated.248 In fact, there is no shortage of scholars who would like to

eliminate the McDonnell Douglas rubric entirely, seeing it as an overly

rigid and cumbersome structure that distracts from courts’ general

ability to make common sense determinations about the existence of

244Id.; see supra notes 99–103 and accompanying text (discussing Walker).

245Walker, 1994 WL 752651, at *1.

246See supra notes 81–94 and accompanying text (describing protected class membership as
one, but not the sole, approach to proving discrimination).

247Caraway, 550 F. App’x at 710 (11 Cir. 2013).

248See Goldberg, supra note 98, at 772 (“[C]ourts’ unequivocal embrace of comparators
overstates comparators’ revelatory powers related to discrimination in two ways. First, the
heuristic is overinclusive; it does not prove as much as it is often treated as proving, at
least not without important additional assumptions from the factfinder. And second, the
heuristic is underinclusive; a comparator’s absence does not necessarily show that discrimi-
nation has not occurred.”).
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discrimination.249 The fact that, in some cases, courts will have to

make more general assessments of an inference of discrimination

without similarly situated comparators should not be an obstacle to

the use of a trait-based approach to discrimination.250

Second, from a practical perspective, some may argue that courts will

be reluctant to change a deeply ingrained approach to proving discrimi-

nation, in part, because of the inevitability of categorization from a psy-

chological perspective. Human beings are constantly categorizing

people and things to help process information and determine how to

act and react.251 This psychological reality also impacts the way legal

doctrine develops and courts’ approaches to understanding the world.

As Martha Minnow described, “Full acknowledgment of all people’s dif-

ferences threatens to overwhelm us. Cognitively, we need simplifying

categories . . .. Ideas that defy neat categories are difficult to hold on to,

even if the idea itself is about the tyranny of categories.”252 While this

may be true psychologically, as our societal demographics continue to

change, a model of discrimination that relies on increasingly irrelevant

categories will itself become irrelevant. The change proposed herein

249See, e.g., Deborah C. Malamud, The Last Minuet: Disparate Treatment After Hicks, 93 MICH.
L. REV. 2229, 2311–20 (1995); McCormick, supra note 83, at 160–61; Sperino, supra note
3, at 95–96, 123–25.

250See Laura Grenfell, Embracing Law’s Categories: Anti-Discrimination Laws and Transgender-
ism, 15 YALE J.L. & FEMINISM 51, 83 (2003) (examining the Canadian approach, which does
not rely on comparators).

251See Eleanor Rosch, Human Categorization, in STUDIES IN CROSS-CULTURAL PSYCHOLOGY 1, 1–
2 (Neil Warren ed., 1977); Eleanor Rosch, Principles of Categorization, in COGNITION AND CAT-

EGORIZATION 27, 28 (Eleanor Rosch & Barbara B. Lloyd eds., 1978)) [hereinafter Rosch
Principles].

252Martha Minnow, Justice Engendered, 101 HARV. L. REV. 10, 64 (1987); see also Nancy
Levit, Changing Workforce Demographics and the Future of the Protected Class Approach, 16 LEWIS

& CLARK L. REV. 463, 495 (2012) (“Despite the frailties of the protected class approach,
Congress and the courts are unlikely to scrap or dramatically revise the categorical frame-
work in the near term.”); McCormick, supra note 83 at 164 (citing Rosch Principles, supra
note 251; Krieger, supra note 3, at 1188–89). (“The things in our world contain infinite var-
iations and if we were constantly confronted with having to process the impact of each var-
iation we would not be able to function. To cope, we define categories of things, and then
quickly sort that which we encounter into those established categories. We then use the
definition of the categories to explain what the ‘thing’ we have encountered is, and how it
is likely to act or be acted upon.”).
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may not come quickly but it should be seen as somewhat inevitable with

time.

3. Theoretical Challenges

From a theoretical perspective, a shift to trait-based discrimination will likely

draw criticism from those who advocate a pure antisubordination justifica-

tion for antidiscrimination law. If the original and continuing justification

for antidiscrimination law is the need to protect historically disadvantaged

groups, a shift to trait-based discrimination will move away from this pur-

pose and may end up protecting people who are not members of those orig-

inal groups.253 For example, as described above, a white man who is

terminated for wearing clothing associated with African American culture

may have a claim under trait-based discrimination but is not a member of a

historically disadvantaged group that the law was created to protect.

Despite the continued importance of antisubordination theory, how-

ever, it is undeniable that antidiscrimination law has already moved

away from a pure antisubordination approach and has embraced anti-

classification principles in various ways.254 The availability since the

early days of Title VII of reverse race and sex discrimination claims is

proof of that reality, as are recent statutory enactments and Supreme

Court decisions.255 Moreover, a shift to trait-based discrimination

would continue to focus on the existing identity characteristics covered

in Title VII that are a product of antisubordination principles. The

application of a trait-based approach thus undoubtedly acknowledges

the historical reality of group-based oppression that necessitated anti-

discrimination law’s creation. In addition, as with many aspects of dis-

crimination law, it will be necessary to rely on judicial discretion to

253See supra notes 161–65 (describing antisubordination theory and problems that result
from moving away from this approach to discrimination).

254See generally Areheart, supra note 162 (arguing that the decision in Ricci v. DeStefano,
557 U.S. 557 (2009), along with the passage of the Americans with Disabilities Act Amend-
ments Act, 42 U.S.C. § 12102 (2008) and the Genetic Information Nondiscrimination Act,
Pub. L. No. 110-233, 122 Stat. 881 (codified in scattered sections of 26, 29, and 42 U.S.C.)
(2008), demonstrate a turn away from antisubordination principles); see also Roberts, supra
note 162.

255Areheart, supra note 162, at 957–58.
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uphold the antisubordination principles while interpreting the law

flexibly to meet modern societal changes.256

CONCLUSION

In 2015, it is beyond question that “traditional” conceptualizations of

race and sex no longer apply to an increasing number of Americans.257

The multicultural nature of American society and perhaps, in a hopeful

turn, the decrease in obvious discrimination over the last five decades,

have resulted in an increase in multiracial families and individuals.258 At

the same time, as Time Magazine made clear in a recent cover story,

transgender Americans are more visible than ever before and are

increasingly demanding equality in all aspects of their lives.259 The

increasing visibility and vocalness of multiracial and transgender individ-

uals in society and their appearance as plaintiffs in discrimination suits

must necessarily challenge the dated notions of race and sex that courts

have been employing to interpret Title VII. These individuals make

clear that it is not always possible (or preferable) to categorize a plaintiff

as being a member of any one race or sex. And the very fact that multi-

racial and transgender individuals exist suggests a need to rethink the

membership-based view of identity that has permeated Title VII

jurisprudence.

256See Rich, supra note 21, at 1170–71 (trusting judges to create a “fluid, responsive
inquiry”).

257See Kramer, supra note 14, at 913–14 (challenging the idea that there ever was a
“traditional” notion of sex); Enriquez, supra note 51, at 380–82 (challenging the same
notion for race).

258See Kevin R. Johnson, The Legacy of Jim Crow: The Enduring Taboo of Black-White Romance,
84 TEX. L. REV. 739, 739–40 (2006) (reviewing ESSIE MAE WASHINGTON-WILLIAMS & WILLIAM

STADIEM, DEAR SENATOR: A MEMOIR BY THE DAUGHTER OF STROM THURMOND (2005)) (positing
that the increase in interracial relationships and the growing acceptance of interracial inti-
macy, mixed race identity, and transracial adoption over the past half-century have drasti-
cally altered “notions of race and races”; as a result, “racial mixture promises to transform
the entire civil rights agenda in the United States”); see also Greene, supra note 22, at 101
& n.54.

259Steinmetz, supra, note 53; see also Ruth Padawer, When Women Become Men at Wellesley,
N.Y. TIMES MAG. Oct. 19, 2014, at MM34 (exploring the struggle presented by increased
gender fluidity at women’s colleges).
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This article has considered the similarity of problems faced by those

with fluid race and fluid gender identities and argued that a unified

approach to reforming Title VII is the best way forward. Although

prior scholarship has proposed targeted solutions to afford protection

for multiracial or transgender plaintiffs, these proposals tend to view

the problem as a narrow one affecting only a segment of society. It is

evident that in 2015, our collective view of identity has changed in ways

that are not limited to race or sex alone. The fluidity described in this

article is the new social reality.

Admittedly, neither the statutory nor the interpretive proposal

described above is without obstacles, practical and theoretical. Neverthe-

less, the status quo is unacceptable. Moving forward, Title VII must not

be applied to withhold protection from those individuals who do not

neatly fit into traditional categories or to force employees into an

unnatural or uncomfortable identity to serve the current interpretations

of the law. Rather, a larger rethinking of social identity under Title VII

is required, and multiple options should be explored as a means of

addressing the fluid identity problem.

Law has both practical and expressive value.260 As a result, when the

legal regime imposed by courts is out of synch with societal realities,

until the law changes to conform with those realities, then one or both

of these two results occurs—the law loses meaning and power, and indi-

viduals’ realities are buried in service of an anachronistic law. If the law

continues to see society as a series of finite identity groups, the nuances

of our lived experiences will be pushed out of the legal and cultural dia-

logue. A legal regime that is so drastically out of synch with the realities

of modern identity cannot endure. Whether the way forward is through

legislative change or judicial interpretation, the future of Title VII

should incorporate the fluid nature of identity.

260See Michael Ashley Stein et al., Accommodating Every Body, 81 U. CHI. L. REV. 689, 752
(2014) (“[L]aws ‘make statements’ and affect the way that people internalize certain values.
Law thus has the capacity to change social norms.”); see generally Elizabeth S. Anderson &
Richard M. Pildes, Expressive Theories of Law: A General Restatement, 148 U. PA. L. REV. 1503
(2000); Danielle Keats Citron, Law’s Expressive Value in Combating Cyber Gender Harassment,
108 MICH. L. REV. 373, 377 (2009); Deborah Hellman, The Expressive Dimension of Equal
Protection, 85 MINN. L. REV. 1 (2000); Cass R. Sunstein, On the Expressive Function of Law,
144 U. PA. L. REV. 2021 (1996).
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ROMANTIC DISCRIMINATION AND CHILDREN

SOLANGEL MALDONADO

In recent years, social scientists have used online dating sites to study 
the role of race in the dating and marriage market. Their research has re-
vealed a racialized and gendered hierarchy that disproportionately excludes 
African-American men and women and Asian-American men. For decades, 
other researchers have studied the risks and outcomes for children who 
grow up in single-parent homes as compared to children raised by married 
parents. This Essay explores how racial preferences in the dating market 
potentially affect the children of middle-class African-American mothers 
who lack or reject opportunities to marry.1 What is the relationship between 
racial preferences in the dating and marriage market and children’s access 
to resources and opportunities? Do racial preferences in the dating and 
marriage market increase the likelihood that children of middle-class Afri-
can-American mothers will be raised in homes with fewer resources and 
limited access to opportunities available to other children with similarly 
educated parents? If so, what, if anything, should the law do to minimize 
racial preferences’ effects on children?

I. RACIAL PREFERENCES IN THE DATING AND MARRIAGE MARKET

Americans’ acceptance of interracial intimacy has increased dramati-
cally in just one generation. In 1987, less than 50% of Americans approved 
of African-Americans and Whites dating. By 2013, 87% of all Americans, 
and 96% of 18-29 year olds, approved of marriages (not just dating) be-
tween African-Americans and Whites.2 Yet, despite our approval of inter-

* Joseph M. Lynch Professor of Law, Seton Hall University School of Law. 
1. Legal scholars have examined how racial preferences in the foster care and adoption system 

harm children. See e.g., Solangel Maldonado, Discouraging Racial Preferences in Adoptions, 39 U.C.
DAVIS L. REV. 1415 (2006); Richard Banks, The Color of Desire: Fulfilling Adoptive Parents’ Racial 
Preferences Through Discriminatory State Action, 107 YALE L.J. 875 (1998); ELIZABETH BARTHOLET,
FAMILY BONDS: ADOPTION, INFERTILITY, AND THE NEW WORLD OF CHILD PRODUCTION (Beacon 
Press, 1999).

2. Jeffrey Passel et al., Marrying Out: One-in-Seven New Marriages is Interracial or Inter-
ethnic, PEW RES. CTR. (June 4, 2010), http://www.pewsocialtrends.org/files/2010/10/755-marrying-
out.pdf; Frank Newport, In U.S., 87% Approve of Black-White Marriage, vs. 4% in 1958, GALLUP (July 
25, 2013).
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racial relationships, most Americans marry individuals of their same race.3

One reason might be opportunity. We tend to date people we meet at 
school, work, or in our neighborhood, but residential and educational seg-
regation and the lower positions racial and ethnic minorities occupy in most 
workplaces limit opportunities for members of different groups to interact 
socially as equals.

Racial preferences are another reason why the majority of cohabitating 
and married couples are of the same race. Just because a person approves 
of interracial relationships does not mean that she herself is willing to mar-
ry across the color line.4 A wealth of data from surveys, online dating, and 
speed dating studies show that when seeking an intimate partner, many
individuals prefer someone of their same race. Racial preferences might 
also explain why some groups have higher intermarriage rates than others. 
Individuals who are open to dating interracially often have preferences for 
members of certain races to the exclusion of others. These preferences re-
veal a racial hierarchy in which Whites, including multiracial individuals 
who are part White (but not part Black), are deemed most desirable, Afri-
can-Americans significantly less so, and other racial or ethnic minorities 
(specifically Asian-Americans, Latinos, and Native Americans) somewhere 
in the middle. This racial hierarchy is gendered with Asian-American men 
and African-American women least preferred in the interracial dating and 
marriage market.

About half of all Americans report that they have dated a person of a 
different race or ethnicity.5 Younger generations and racial and ethnic mi-
norities are even more likely to have dated interracially.6 Yet, even among 
the younger generation we find racial differences in dating patterns. White 
college students are more likely to date Asian-Americans and Latinos than 

3. Debra Blackwell & Daniel Lichter, Homogamy Among Dating, Cohabiting and Married 
Couples, 45 SOC. Q. 719, 732 (2004); Passel et al., supra note 2.

4. Melissa R. Herman & Mary E. Campbell, I Wouldn’t But You Can: Attitudes Toward Interra-
cial Relationships, 41 SOC. SCI. RES. 343, 356 (2012).

5. Jeffrey Jones, Most Americans Approve of Interracial Dating, GALLUP, Oct. 7, 2005, 
http://www.gallup.com/poll/19033/most-americans-approve-interracial-dating.aspx.

6. See generally Kara Joyner & Grace Kao, Interracial Relationships and the Transition to 
Adulthood, 70 AM. SOC. REV. 563 (2005). Sixty percent of eighteen to twenty-nine year-olds who 
participated in a Gallup poll reported that they had dated interracially, as did 53% of individuals aged 
thirty to forty-nine, 46% of individuals aged fifty to sixty-four, and 28% of individuals sixty-five and 
older. 69% of Latinos, 52% of African-Americans, and 45% of Whites reported the same. Jones, supra
note 5.
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to date African-Americans. African-American college students are also less 
likely than other racial or ethnic minorities to date interracially.7

While the majority of individuals who date or cohabitate interracially 
ultimately do not marry a person of a different race,8 the rate of intermar-
riage has increased significantly since the Supreme Court declared in 1967
that laws prohibiting interracial marriage were unconstitutional.9 In 1960, 
just 2% of marriages in the United States were interracial. Fifty years later, 
in 2010, 15% of marriages celebrated that year were between spouses of 
different races or between Latinos and non-Latinos.10 Yet, race continues to 
influence our romantic choices. In a society where race did not play a role 
in intimate relationships, 44%, not just 15%, of recent marriages would be 
interracial.11

Intermarriage patterns vary widely by race, color, and gender. The ma-
jority of American Indians (58%) marry out, primarily with Whites,12 as do 

7. Elizabeth McClintock, When Does Race Matter? Race, Sex, and Dating at an Elite Universi-
ty, 72 J. MARRIAGE & FAM. 45, 48 (2010); Shana Levin et al., Interethnic and Interracial Dating in
College: A Longitudinal Study, 24 J. SOC. & PERS. RELATIONSHIPS 323, 340 (2007).

8. Herman & Campbell, supra note 4, at 346; George Yancey, Who Interracially Dates: An 
Examination of the Characteristics of Those Who Have Interracially Dated, 33 J. COMP. FAM. STUD.
179, 180 (2002); Blackwell & Lichter, supra note 3, at 720–21. Americans are twice as likely to cohabit 
with a partner of a different race as to marry across race. See also Zhenchao Qian & Daniel Lichter, 
Changing Patterns of Interracial Marriage in a Multiracial Society, 72 J. MARRIAGE & FAM. 1065, 
1077–79 (2011). For example, in 2010, 18.3% of cohabitating different-sex couples were interracial or 
had a Latino and a non-Latino partner as compared to 9.5% of different-sex married couples. Daphne 
Lofquist et al., Households and Families: 2010, U.S. CENSUS BUREAU, Apr. 2012, at 18–19. Interracial 
cohabiting couples are more likely than same-race couples to break-up and thus are only 60% as likely 
as same-race cohabiting couples to marry. Joyner & Kao, supra note 6, at 574.

9. Loving v. Virginia, 388 U.S. 1, 12 (1967).
10. Wendy Wang, The Rise of Intermarriage, PEW RES. CTR. 1–3 (Feb. 16, 2012), 

http://www.pewsocialtrends.org/2012/02/16/the-rise-of-intermarriage/. Latinos are an ethnic group and 
can be of any race. Id. (noting that the term “Latino” or Hispanic refers to persons of Latino/Hispanic 
origin regardless of race). However, researchers treat them as a racial group when comparing differ-
ences in wealth, education, income, fertility patterns, and life expectancy of racial groups. See Jose A. 
Cobas et al., Racializing Latinos: Historical Backgrounds and Current Forms, in HOW THE UNITED 
STATES RACIALIZES LATINOS: WHITE HEGEMONY AND ITS CONSEQUENCES 1 (Jose A. Cobas et al. eds. 
2009). Many Latinos believe that “Latino” is a race and reject U.S. definitions of race. See Ana Gonza-
lez Barrera & Mark Hugo Lopez, Is Being Hispanic a Matter of Race, Ethnicity, or Both?, PEW RES.
CTR. (June 15, 2015), http://www.pewresearch.org/fact-tank/2015/06/15/is-being-hispanic-a-matter-of-
race-ethnicity-or-both/ (reporting that two-thirds of Hispanic say that Hispanic is part of their race. 
Consequently, this Essay follows the approach of the majority of researchers who treat marriages 
between Latinos and non-Latinos as intermarriage and different from marriages between other ethnic 
groups such as Irish-Americans and Italian-Americans.

11. Raymond Fisman et al., Racial Preferences in Dating, 75 REV. ECON. STUD. 117, 117 (2008). 
12. Wendy Wang, Interracial Marriage: Who Is Marrying Out?, PEW RES. CTR., June 12, 2015, 

http://www.pewresearch.org/fact-tank/2015/06/12/interracial-marriage-who-is-marrying-out/. Approx-
imately 70% of all interracial marriages involve a White partner. Id. Marriages between minorities of 
different races are significantly rarer. Id.
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more than one-third of U.S.-born13 Asian-Americans and Latinos, and 17% 
of African-Americans.14 Multiracial individuals who are part White are 
significantly more likely than their mono-racial co-ethnics to have a White 
partner but here too marriage patterns vary by race.15 The majority of 
Asian/White and about half of Latino/White multiracial individuals have a 
White spouse or cohabitating partner.16 In contrast, the majority of African-
American/White multiracial individuals partner with African-Americans.

Intermarriage patterns also vary by skin color. Lighter-skinned minori-
ties are more likely than their darker-skinned counterparts to intermarry 
with Whites. For example, U.S.-born Latinos who identify as racially white 
on the U.S. Census are significantly more likely than their darker counter-
parts to be married to non-Latino Whites.17 Skin tone plays a similar role in 
the intermarriage patterns of U.S.-born Asian-Americans.18 Dark-skinned
minorities who intermarry with Whites are more likely than their lighter-
skinned counterparts to be married to Whites who have attained less formal 
education than themselves—in other words, to marry “down” in terms of 
education.19

The marriage patterns of some groups are not only influenced by race, 
but also by gender. U.S.-born Asian-American women are almost five times
more likely to intermarry than African-American women.20 African-
American men are more than twice as likely as African-American women 

13. Immigrants are significantly less likely than their U.S.-born co-ethnics to intermarry. See
Passel et al., supra note 2 (reporting that 39% of U.S.-born Latinos and 46% of U.S.-born Asian-
Americans who married in 2008 married out as compared to 12% of Latino immigrants and 26% of 
Asian immigrants). See Qian & Lichter, supra note 8, at 1076 (noting that there is no significant differ-
ence between the intermarriage rate of U.S.-born and foreign-born Blacks).

14. Wang, supra note 12 (discussing that 9% of Whites who married in 2010 married out.); 
Wang, supra note 10, at 1.9. 

15. Qian & Lichter, supra note 8, at 1070.
16. Id. at 1071; KIM PARKER ET AL., PEW RES. CTR, MULTIRACIAL IN AMERICA: PROUD,

DIVERSE AND GROWING IN NUMBERS, 80–81 (2015), 
http://www.pewsocialtrends.org/files/2015/06/2015-06-11_multiracial-in-america_final-updated.pdf.

17. Zhenchao Qian, Race and Social Distance: Intermarriage with Non-Latino Whites, 5 RACE &
SOC’Y 33, 33 (2002). Darker-skinned Latinos tend to identify as racially “other” on the U.S. Census. Id.
at 40. Latinos who identify as racially White are twice as likely as Latinos who identify as racially 
Black to be married to non-Latino Whites. See HaeYoun Park, Who Is Marrying Whom, N.Y. TIMES,
Jan. 29, 2011, http://www.nytimes.com/interactive/2011/01/29/us/20110130mixedrace.html. Latinos 
with American Indian ancestry are also more likely than Latinos with Black ancestors to be married to 
non-Latino Whites. Id.

18. Intermarriage rates with Whites are lowest for African-Americans, slightly higher for dark-
skinned Latinos, higher for lighter-skinned Asian-Americans, and highest for the lightest-skinned 
Latinos. See Qian, supra note 17, at 45.

19. Zhenchao Qian, Breaking the Last Taboo: Interracial Marriage in America, 4 CONTEXTS,
Fall 2005, at 35.

20. Wang, supra note 10, at 9–10 (reporting that 9% of African-American women married out in 
2010 as compared to 43% of U.S. born Asian-American women).
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to marry out. The opposite is true for Asian-American men who are half as 
likely as their female counterparts to intermarry.21

Gays and lesbians are more likely than their heterosexual counterparts 
to have an intimate partner of a different race.22 Yet, the same racial pat-
terns observed in different-sex relationships are apparent in same-sex rela-
tionships. Asian-Americans and Latinos in same- or different-sex 
relationships are significantly more likely than African-Americans to have 
a partner of a different race or ethnicity.23

A. What Drives Interracial Marriage Patterns?

Most married couples do not randomly end up together but rather are 
the result of assortative mating—the tendency of people to date and marry 
individuals like themselves.24 We generally partner with people who are 
similar to us in terms of race, education, and socioeconomic status in part 
because we spend a lot of time with people with similar levels of education 
at school or at work. 25 Our family members, friends, and neighbors also 
tend to be of the same race and similar socioeconomic status. Online dating 
studies suggest, however, that even when the pool of potential mates is not 
limited by whom we meet at school, work, the gym, or local bar, we still 
prefer to date people like ourselves. As one aptly-titled article noted, “In
the End, People May Really Just Want to Date Themselves.”26

21. Id. (reporting that the gender disparity is even greater between foreign-born Asian men and 
women. Foreign-born Asian-American women are three times as likely as their male counterparts to 
marry out (34% v. 11%)).

22. ANGELIKI KASTANIS & BIANCA D.M. WILSON, THE WILLIAMS INSTITUTE, RACE/ETHNICITY,
GENDER, AND SOCIOECONOMIC WELLBEING OF INDIVIDUALS IN SAME-SEX COUPLES 1 (2014). The 
2010 U.S. Census shows that 20% of same-sex households (unmarried) are interracial or interethnic as 
compared to 9.5% of different-sex married couples. Lofquist et al., supra note 8, at 20; GARY J. GATES,
THE WILLIAMS INSTITUTE, SAME-SEX COUPLES IN CENSUS 2010: RACE & ETHNICITY 4 (2012). Be-
cause few states recognized marriages between persons of the same-sex in 2010, the U.S. Census made 
no distinction between same-sex households in which couples were married and those in which they 
were not. Id. at 1.

23. For example, 67% of Asian-Americans and Pacific Islanders and 55% of Latinos as compared 
to 33% of African-Americans in same-sex relationships had a White partner. KASTANIS & WILSON,
supra note 22, at 2.

24. Gary S. Becker, A Theory of Marriage: Part I, 81 J. POL. ECON. 813, 813 (1973); MARTIN 
BROWNING ET AL., ECONOMICS OF THE FAMILY 36–37 (2014); Matthis Kalmijn, Intermarriage and 
Homogamy: Causes, Patterns, Trends, 24 ANN. REV. SOC. 395 (1998); JUNE CARBONE & NAOMI 
CAHN, MARRIAGE MARKETS: HOW INEQUALITY IS REMAKING THE AMERICAN FAMILY 62 (2014).

25. Kalmijn, supra note 24, at 398. We also tend to marry partners with similar physical traits 
such as attractiveness, height, and weight. Id. at 416–17.

26. Emma Pierson, In the End, People May Really Just Want to Date Themselves,
FIVETHIRTYEIGHT, Apr. 28, 2014, http://fivethirtyeight.com/features/in-the-end-people-may-really-
just-want-to-date-themselves/. I am grateful to Professor Naomi Schoenbaum at George Washington 
University School of Law for this source. 
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Dating and marriage outcomes are the result of both preferences and 
opportunities and thus cannot explain whether opportunity, preferences 
(and if so, whose preferences), or both, drive the different rates of interra-
cial coupling. Researchers have addressed the limitations of dating and 
marriage outcomes by directly examining the preferences of individuals 
seeking a romantic partner. Studies that focus on stated preferences—what 
people say they want in a partner—generally ask date-seekers to identify 
the traits they seek in a romantic partner or examine the traits date-seekers 
have identified in a personal ad or online dating profile.27 Not surprisingly, 
individuals may not be completely truthful when describing the traits they 
seek in a partner because they fear they will be judged as superficial, elitist, 
or even racist. Moreover, even when we are completely honest, our stated
preferences may not reflect our true preferences. As evolutionary psy-
chologists have discovered, we often do not know what we really want in a 
mate.28

To address the limitations of stated preferences, researchers have ex-
amined the revealed preferences of online date-seekers by observing how 
they respond when contacted by daters with certain traits.29 For example, 
Günter Hitsch and his colleagues examined the search behaviors of almost 
22,000 heterosexual online daters.30 The date-seekers, who did not know 
that their behaviors would be observed by researchers, provided detailed 
profiles noting their age, gender, race, education, income, height, weight, 
marital status,31 political and religious affiliations, interest in dating some-

27. See Gerald Mendelsohn et al., Black/White Online Dating: Interracial Courtship in the 21st

Century, 3 PSYCHOL. POPULAR MEDIA CULTURE 2, 5 (2014); Belinda Robnett & Cynthia Feliciano, 
Patterns of Racial-Ethnic Exclusion by Internet Daters, 89 SOC. FORCES 807, 810–11 (2011); Günter J. 
Hitsch et al., What Makes You Click—Mate Preferences in Online Dating, 8 QUANT. MARKETING &
ECON. 393, 397 (2010) [hereinafter Hitsch et al., What Makes You Click].

28. See Paul W. Eastwick & Eli J. Finkel, Sex Differences in Mate Preferences Revisited: Do 
People Know What They Initially Desire in a Romantic Partner?, 94 J. PERSONALITY & SOC. PSYCHOL.
245, 245 (2008).

29. See, e.g., Ken-Hou Lin & Jennifer Lundquist, Mate Selection in Cyberspace: The Intersection 
of Race, Gender, and Education, 119 AM. J. SOC. 183, 183 (2013); CHRISTIAN RUDDER, DATACLYSM:
LOVE, SEX, RACE, AND IDENTITY—WHAT OUR ONLINE LIVES TELL US ABOUT OUR OFFLINE SELVES 
109–16 (2014) (discussing that almost 75% of Internet users who are seeking romantic partners have 
used the Internet to meet potential dates); Lin & Lundquist, supra at 203; see also DAN SLATER, LOVE 
IN THE TIME OF ALGORITHMS: WHAT TECHNOLOGY DOES TO MEETING AND MATING 103 (2013); 
Michael J. Rosenfeld & Reuben J. Thomas, Searching for a Mate: The Rise of the Internet as a Social 
Intermediary, 77 AM. SOC. REV. 523 (2012).

30. Hitsch et al., What Makes You Click, supra note 27, at 398.
31. Some married individuals who are separated or in the process of divorcing search for their 

next relationship online while still legally married. A small percentage of married individuals who have 
no intention of divorcing their spouse also use these sites even though there are sites devoted exclusive-
ly to individuals seeking a partner for an affair such as Ashley Madison, which markets itself as the 
world’s leading married dating service for discreet encounters. See ASHLEY MADISON,
https://www.ashleymadison.com (last visited Sept. 28, 2016).
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one of a different ethnic background, and whether they were seeking a 
casual or long-term relationship. Many users also provided a photo which 
the researchers rated for physical attractiveness based on the opinions of 
objective observers.32 Date-seekers browsed other users’ profiles and sent 
emails to individuals they might want to date.

Not surprisingly, online daters’ search behaviors revealed a universal 
preference for physically attractive individuals with high incomes. Howev-
er, women valued a man’s income more highly than his physical appear-
ance, and men ranked a woman’s physical attractiveness above her 
income.33 Online daters’ search behaviors also revealed strong racial pref-
erences even when they did not state those preferences. For example, 55% 
of the women expressed no racial preferences in their profiles, but their 
revealed preferences—who they contacted and who they responded to 
when contacted—showed equally strong preferences as the women who 
had expressed a racial preference.34 In other words, 95% of female online
daters in Hitsch’s study had racial preferences even though only 41% stated 
those preferences in their profiles.

Other online dating studies have revealed racial preferences.35 They 
also reveal a racial hierarchy of preferences. For example, the majority of 
straight White men in an online dating study conducted by Cynthia Felici-
ano and her colleagues stated a racial preference. The majority also ex-

32. The researchers hired college students who rated photos of 400 male faces and 400 female 
faces on a scale of one to ten. The researchers used each picture approximately twelve times. “Con-
sistent with findings in a large literature in cognitive psychology, attractiveness ratings by independent 
observers appear to be positively correlated.” Hitsch et al., What Makes You Click, supra note 27, at 
401.

33. Id. Other studies have similarly found that date-seekers prefer attractive partners. See East-
wick & Finkel, supra note 28, at 245; Raymond Fisman et al., Gender Differences in Mate Selection: 
Evidence from a Speed Dating Experiment, 2 Q.J. ECON. 673, 673 (2006); Regan et al., Partner Prefer-
ences: What Characteristics do Men and Women Desire in Their Short Term Sexual and Long Run 
Romantic Partners, 12 J. PSYCH. & HUM. SEXUALITY 1 (2008). Other studies have similarly found that 
men care more about looks and women care more about income and status. For example, one speed 
dating study of graduate and professional students found that women preferred men who had been 
raised in affluent neighborhoods while men had no such preferences. See Fisman et al., Gender Differ-
ences, supra note 11; see also Günter J. Hitsch et al., Matching and Sorting in Online Dating, 100 AM.
ECON. REV. 130, 147–148 (2010) [hereinafter Hitsch et al., Matching and Sorting]. Older studies have 
similarly found that men value a woman’s physical appearance over her intelligence and ambition but 
women (at least when seeking a partner for a long-term relationship) care more about a man’s earning 
potential, intelligence, and social status. See David Buss, The Strategies of Human Mating, 82 AM.
SCIENTIST 238, 240 (1994); Pamela Regan, Minimum Mate Selection Standards as a Function of Per-
ceived Mate Value, Relationship Context, and Gender, 10 J. PSYCH. & HUM. SEXUALITY 53, 68 (1998). 
However, some studies have found that both genders value physical attractiveness above other traits. 
See, e.g., Eastwick & Finkel, supra note 28, at 245; Robert Kurzban & Jason Weeden, Do Advertised 
Preferences Predict the Behavior of Speed Daters?, 14 PERS. RELATIONSHIPS 623, 631–32 (2007).

34. Hitsch et al., What Makes You Click, supra note 27, at 424. Another study found similar 
results. See Fisman et al., Racial Preferences, supra note 11, at 118–19.

35. See infra notes 41, 44–52 and accompanying text.
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pressed interest or willingness to date interracially.36 However, they were 
quite specific about which groups they were willing to date. About 50% of 
White men who stated a racial preference expressly excluded Asian-
American women and similar numbers excluded Latina women. Yet, more 
than 90% refused to consider African-American women. The chart below 
illustrates this hierarchy.

Source: Cynthia Feliciano et al., Gendered Racial Exclusion among 
White Internet Daters, 38 Social Science Research 39 (2009)

It is no longer socially acceptable to express racial preferences in most 
contexts37 and it is illegal to act upon such preferences in settings such as educa-
tion, employment, and housing. In fact, 84% of online daters in one study stated 
that they would not date someone “who has vocalized a strong negative bias to-
ward a certain race of people.”38 Despite this strong anti-discrimination norm, 
studies have found a racial hierarchy in which White men rank African-American 
women significantly below Asian-American, Latina, or White women.39 This 
hierarchy is also reflected in straight White men’s response rates when contacted 
by female online date-seekers. White men are most likely to respond to messages 
from White women and from multiracial Asian-American and Latina women who 

36. Cynthia Feliciano et al., Gendered Racial Exclusion Among White Internet Daters, 38 SOC.
SCI. RES. 39, 45, 49 (2009). About one-third of White men who expressed a racial preference preferred 
to date White women only. Id.

37. Bonilla-Silva & Baiocchi, Any But Racism: How Sociologists Limit the Significance of Rac-
ism, 4 RACE & SOC’Y 117, 119 (2001); Charles Gallagher, The End of Racism as the New Doxa: New 
Strategies for Researching Race, in WHITE LOGIC, WHITE METHODS: RACISM AND METHODOLOGY 163 
(Tukufu Zuberi & Eduardo Bonilla-Silva eds., 2008).

38. Rudder, supra note 29, at 112–13. 
39. George Yancey, Crossracial Differences in the Racial Preferences of Potential Dating Part-

ners: A Test of the Alienation of African-Americans and Social Dominance Orientation, 50 THE SOC. Q.
121, 130 (2009); Glenn Tsunokai et al., Racial Preferences in Internet Dating: A Comparison of Four 
Birth Cohorts, 33 WESTERN J. BLACK STUD. 1, 12 (2009); RUDDER, supra note 29, at 115.
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are part White.40 They are less likely to respond to multiracial African-
American/White women, and almost never respond to messages from African-
American women.41

White women’s preferences also reveal a racial hierarchy. Almost 75% of 
straight White women in Feliciano’s study expressed racial preferences and a ma-
jority of those (64%) preferred to date White men only. 42 Although most White 
women excluded all non-White men, they were more than twice as likely to ex-
clude African-American and Asian-American men as compared to Latino men.43

Data from millions of online daters on Match (the most popular dating 
site in the U.S for the last 20 years), OkCupid, and Date Hookup confirm the racial 
hierarchy in the online dating market.44 Straight White women on these sites rated 
Asian-American and African-American men as significantly less attractive than the 
average man.45 This hierarchy is also reflected in White women’s response rates 
when contacted by online date-seekers. Several studies conducted by Curington, 
Lin, and Lundquist revealed that White women respond mainly to White men and 
ignore messages from men of other races with one exception—multiracial men 
who are part White.46 While more than 90% of White women rejected Asian men 
as potential dates, they responded to messages from multiracial Asian/White men 
at similar rates as they did to messages from mono-racial White men.47 They also 
responded to Latino/White men and African-American/White men at higher rates 
than their mono-racial counterparts.48

Online date-seekers have many preferences, including age, body type, ed-
ucation, income, and religion. But race ranks particularly high on their preferences. 
For example, while 59% of straight White men in Feliciano’s study stated a racial 
preference, only 23% expressed a religious preference.49 For these men, a wom-
an’s race was more important than her education, religion, employment, marital 
status, or whether she smoked. Straight White date-seekers on the online dating 
site OkCupid revealed similarly strong preferences for Whites even when the sys-
tem’s algorithm determined that their best “match,” based on their responses to 
approximately 300 questions about their beliefs, needs, wants, and activities they 
enjoy, was a person of a different race.50

College-educated minorities and Latinos/as are more likely to intermarry 

40. Celeste Vaughn Curington et al., Positioning Multiraciality in Cyberspace: Treatment of 
Multiracial Daters in an Online Dating Website, 80 AM. SOC. REV. 1, 10 (2015); RUDDER, supra note 
29, at 116–17.

41. Curington, supra note 40, at 10; RUDDER, supra note 29.
42. Feliciano et al., supra note 36, at 47. 
43. 77% of White women with a stated racial preference excluded Latino men but 91% excluded 

African-American men and 93% excluded Asian men. Only 4% excluded White men. Id.
44. RUDDER, supra note 29, at 114–15.
45. Id.
46. Curington et al., supra note 40; Lin & Lundquist, supra note 29, at 203–04. 
47. Curington et al., supra note 40, at 18.
48. Id. at 10.
49. Feliciano et al., supra note 36, at 45.
50. Christian Rudder, Race and Attraction, 2009-2014, OKTRENDS (Sept. 10, 2014), 

http://blog.okcupid.com/index.php/race-attraction-2009-2014/; RUDDER, supra note 29, at 109–10.
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than their less-educated counterparts,51 so one might assume that college-educated 
Americans as a group have weaker racial preferences. However, online dating 
studies suggest otherwise. Hitsch’s study of heterosexual online daters discussed 
above found that the vast majority of White women, regardless of their level of 
education or income, have strong preferences for White men.52 Feliciano and her 
colleagues found that college-educated Whites are more likely than Whites with 
only a high school education to exclude African-Americans as romantic partners.53

And Lin and Lundquist found that racial preferences trumped educational prefer-
ences.54 College-educated Whites are more likely to contact and respond to mes-
sages from Whites without a college degree than to messages from African-
Americans with a college degree.55 White men without a college degree received 
more messages than college-educated African-American and Asian-American 
men.56 College-educated African-American women received significantly fewer 
messages than women of other races with lower levels of educational attainment.57

Racial minorities and Latinos are generally more willing than Whites to date 
interracially,58 yet their preferences reflect a similar racial hierarchy. For example, 
70% of straight Asian-American and Latina women in an online dating study con-
ducted by Belinda Robnett and Cynthia Feliciano expressed a racial preference and 

51. Wang, supra note 10, at 20–21 (reporting that college-educated second generation (U.S.-born 
children of immigrants) Latinos/as are almost three times as likely to marry out as their counterparts 
with only a high school degree (43% v. 16%)); See PAUL TAYLOR ET AL., PEW RES. CTR., SECOND 
GENERATION AMERICANS: A PORTRAIT OF THE ADULT CHILDREN OF IMMIGRANTS 58 ( 2013); See
Wang, The Rise of Intermarriage, supra note 10, at 20, 24 (reporting that 60% of Asian-Americans who 
intermarried with Whites in 2010 had a college degree as compared to 49% of all Asian-American 
adults in the U.S.); PAUL TAYLOR ET AL., PEW RES. CTR., THE RISE OF ASIAN AMERICANS 25 (2013), 
http://www.pewsocialtrends.org/files/2013/04/Asian-Americans-new-full-report-04-2013.pdf; Qian & 
Lichter, supra note 8, at 1077 (finding that “educational attainment among Blacks in 2008 was signifi-
cantly associated with marriages to Whites. When both partners had at least a college education the 
odds of marrying out were more than twice as high than when both partners had only a high school 
diploma or less.”). The majority of recently married couples (interracial or same-race) share similar 
levels of formal education. But when African-Americans and Latinos marry a White partner whose 
level of education differs from theirs, the White spouse tends to be the less-educated partner. See Qian, 
supra note 19. Some research suggests that less-educated Whites trade their higher racial status for 
minority partners with higher educational and economic status while high-achieving minorities trade 
their class status for White spouses with higher racial status. See Aaron Gullickson & Vincent Kang Fu, 
Comment, An Endorsement of Exchange Theory in Mate Selection, 115 AM. J. SOC. 1243, 1243 (2010); 
Vincent Kang Fu, Racial Intermarriage Pairings, 38 DEMOGRAPHY 147, 147 (2001).

52. Hitsch et al., What Makes You Click, supra note 27, at 425.
53. Feliciano et al., supra note 36, at 49; see also Tsunokai et al., supra note 39, at 10.
54. Lin & Lundquist, supra note 29, at 183.
55. Id.
56. Id. at 209. 
57. Id.
58. For example, one study found that while a majority of straight White women stated that they 

preferred to date only White men, only 6% of Asian-American women and 16% of Latina women 
preferred to date only men of their same race. See Feliciano, supra note 36, at 46–48. Minorities are 
also more willing to date Whites than Whites are to dating them. Id. at 51; Mendelsohn et al., supra 
note 27, at 11.



38779-ckt_92-1 S
heet N

o. 65 S
ide A

      03/01/2017   10:44:39

38779-ckt_92-1 Sheet No. 65 Side A      03/01/2017   10:44:39

5 MALDONADO MACRO EDITS WITH AUTHOR CMTS 1-30 (DO NOT DELETE) 2/1/2017 8:20 PM

2017] ROMANTIC DISCRIMINATION AND CHILDREN 115

overwhelmingly excluded minority men other than their co-ethics.59 The vast ma-
jority, however, were willing to date White men. 60

This racial hierarchy is also reflected in Asian-American and Latina 
women’s response rates when contacted by online daters.61 They are most likely to 
respond to emails from White men and their multiracial co-ethnics who are part 
White (Asian-American/White men and Latino/White men) than to messages from 
their mono-racial co-ethnics.62 Surveys of college students’ dating preferences 
have also found that many Latinos and Asian-Americans prefer Whites to other 
groups, including their own co-ethnics.63

The preferences of straight Asian-American and Latino men also reflect a 
racial hierarchy. For example, Robnett and Feliciano found that over 60% of 
Asian-American and Latino men who expressed a racial preference were willing to 
date White women, but less than 20% were willing to date African-American 
women.64 Approximately 50% of Asian-American men were willing to date Latina 
women and similar numbers of Latino men were willing to date Asian-American 
women.65 The graphs below illustrate the preferences of straight Asian-American 
and Latino men.

59.  Feliciano et al., supra note 36, at 46–48.
60.  Id.; see generally Glenn T. Tsunokai, Allison R. McGrath, & Jillian K. Kavanagh, Online

Dating Preferences of Asian Americans, 31 J. SOC. & PERS. RELATIONSHIPS 796 (2014).
61.  Curington et al., supra note 40, at 12.
62.  Lin & Lundquist, supra note 29, at 207; Rudder, supra note 50. 
63. Liu et al., Ethnocentrism in Dating Preferences for an American Sample: The Ingroup Bias in

Social Context, 25 EURO. J. OF SOC. PSYCH. 95, 95 (1995).
64.  Belinda Robnett & Cynthia Feliciano, Patterns of Racial-Ethnic Exclusion by Internet Daters,

89 SOC. FORCES 807, 816 (2011).
65.  Id.
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American/White women as significantly more attractive than mono-racial African-
American women but as less attractive than women of other races.71

The preferences revealed by these studies are consistent across daters of 
different ages, incomes, education, geographic location (including urban v. rural 
dwellers), and self-identification as liberal or conservative.72 Speed dating studies 
and surveys of college students’ preferences have found a similar racial hierar-
chy.73 For example, 381 college students at a public university in California com-
pleted an anonymous questionnaire that asked them to describe the traits they 
desire in a romantic partner, whether they were willing to date someone of a dif-
ferent race, and if so, to rank their preferred racial or ethnic groups and explain 
their reasons for their rankings.74 All of the non-Black male students who ex-
pressed racial preferences ranked African-American women last75 but White stu-
dents were significantly less likely than Asian-American or Latino students to 
report any racial preferences or to expressly exclude African-Americans.76 How-
ever, students’ explanations for their preferences reveal a racialized and gendered 
hierarchy fueled by Western notions of beauty, stereotypes, and family and societal 
disapproval. Students’ most commonly stated reasons for excluding African-
Americans or ranking them last included lack of physical attraction, cultural differ-
ences, perceived aggressive personality or behavior, and social disapproval.77

Rates of exclusion varied by gender. Heterosexual White male students were more 
than twice as likely as their female counterparts (67% v. 30%) to exclude African-
Americans as potential dates.78 Asian-American males were also more likely than 
females to exclude African-Americans as potential dates.79 Men were more than 
twice as likely as women to cite lack of physical attraction (such as skin tone, hair 
texture, and body type) as reasons for excluding African-Americans as potential 
dates.80

As noted earlier, all daters prefer physically attractive partners.81 Beauty 
may be in the eye of the beholder but throughout most of the Western world, a 
light complexion and phenotypically European features, such as straight hair and a 

71. RUDDER, supra note 29, at 117.
72. Id.
73. See Fisman et al., supra note 11, at 126; Fisman et al., supra note 33, at 674; James A. Bany 

et al., Gendered Black Exclusion: The Persistence of Racial Stereotypes Among Daters, 6 RACE & SOC.
PROB. 201, 202 (2014).

74. Bany et al., supra note 73, at 201.
75. Id. at 209.
76. Approximately 80% of Asian-American, African-American, and Latino students as compared 

to 49% of White students reported a racial preference. While 80% of Asian American and 66% of 
Latino students excluded African-Americans as potential dates, approximately half of White students 
(49%) did the same. Id. at 206.

77. Id. at 209. 
78. Id. at 206.
79. Id.
80. Bany et al., supra note 73 at 208. For example, some non-Black men wrote: “Too dark,” “I

generally don’t like curly hair or dark skin.” “Because African-American women are usually bigger 
broader physically type people.” “I just don’t like to date anyone who has really dark skin . . . anyone 
but Black.” Id.

81. See Hitsch, supra note 33, and accompanying text.
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narrow nose, are perceived as most attractive, especially for women.82 These phys-
ical features are deemed desirable not only by Whites but also by African-
Americans and other minority groups.83 As scholars have asserted, light “skin tone 
is also a form of social capital that grants access to . . . marriage to higher status 
men.”84 One need only name a few African-American female celebrities consid-
ered universally beautiful (such as Beyoncé Knowles, Halle Berry, and Alicia 
Keys) to conclude that women with lighter skin and more Eurocentric features are 
perceived as most attractive.85

Gendered and racialized stereotypes affect how individuals are perceived 
in the dating market. For example, one study found that White men who expressed 
a body type preference were more likely to exclude African-American women as 
dates, presumably because they associated African-American women with a par-
ticular body type.86 Another study found that the more highly a man valued femi-
ninity, the higher the likelihood that he would express interest in dating Asian-
American women but not African-American woman.87 Several studies have found 

82. KIMBERLY JADE NORWOOD, COLOR MATTERS: SKIN TONE BIAS AND THE MYTH OF A POST-
RACIAL AMERICA 123 (2013); PATRICIA HILL COLLINS, BLACK SEXUAL POLITICS: AFRICAN-
AMERICANS, GENDER, AND THE NEW RACISM 123 (2005); Verna Keith, A Colorstruck World: Skin 
Tone, Achievement, and Self-Esteem Among African-American Women, in SHADES OF DIFFERENCE:
WHY SKIN COLOR MATTERS 25 (Evelyn Nakano Glenn, ed. 2009).

83. Keith, supra note 82 at 25; JOANNE L. RONDILLA & PAUL SPICKARD, IS LIGHTER BETTER?:
SKIN-TONE DISCRIMINATION AMONG ASIAN AMERICANS 1–2 (2007); see generally Andrés Villarreal, 
Stratification by Skin Color in Contemporary Mexico, 75 AM. SOCIOLOGICAL REV. 652 (2010). For 
example, African-Americans (male and female) rate lighter-complexioned African-American women, 
but not men, as more attractive than those with darker complexions. Mark Hill, Skin Color and the 
Perception of Attractiveness Among African- American: Does Gender Make a Difference?, 65 SOC.
PSYCH. Q. 77 (2002). As scholars have noted, some African-Americans have internalized the majority’s
preference for light skin. See Bond & Cash, Black Beauty: Skin Color and Body Images Among Afri-
can-American College Women, 22 J. APPLIED SOC. PSYCH. 874 (1992); Ronald E. Hall, Bias Among 
African-Americans Regarding Skin Color: Implications for Social Work Practice, 2 RES. SOC. WORK 
PRAC. 479, (1992); Ronald E. Hall, Skin Color Bias: A New Perspective on an Old Problem, 132 J.
PSYCH. 238 (1998); See EVELYN NAKANO GLENN, Consuming Lightness: Segmented Markets and 
Global Capital in the Skin-Whitening Trade, in SHADES OF DIFFERENCE 168 (Evelyn Nakano Glenn, 
ed. 2009) (Asian-American and Latina women (in the U.S. and abroad) have similarly internalized the 
preference for lighter skin as shown by their expenditure of billions of dollars on skin lightening prod-
ucts each year); Charles Blow, A Bias More Than Skin Deep, N.Y. Times (July 13, 2015), 
http://www.nytimes.com/2015/07/13/opinion/charles-blow-a-bias-more-than-skin-deep.html?_r=0; 
Monisha Rajesh, India’s Unfair Obsession With Lighter Skin, THE GUARDIAN, Aug. 14, 2013, 12:32 
PM, https://www.theguardian.com/world/shortcuts/2013/aug/14/indias-dark-obsession-fair-skin; G.P. 
Abuja, Beauty in Nigeria: Lighter Shades of Skin, THE ECONOMIST, Sept. 28, 2012, 
http://www.economist.com/blogs/baobab/2012/09/beauty-nigeria.

84. Keith, supra note 82, at 26.
85. As the African-American Emmy award winning actress Viola Davis retorted when a New 

York Times journalist referred to her as “darker-skinned and less classically beautiful” than lighter-
skinned Black actresses, this is simply “a fancy term of saying ugly.” Yesha Callahan, Viola Davis 
Responds to Being Called “Less Classically Beautiful,” THE ROOT, Sept. 26, 2014, 
http://www.theroot.com/blog/the-
grapevine/viola_davis_responds_to_being_called_less_classically_beautiful_you_define/.

86. Feliciano et al., supra note 36, at 49.
87. Adam D. Galinsky et al., Gendered Races: Implications for Interracial Marriage, Leadership 

Selection, and Athletic Participation, 24 PSYCH. SCI. 498, 502 (2013). Straight women tend to prefer 
men with masculine traits and straight men tend to prefer women with feminine traits. Id. at 501; see
also DAVID BUSS, THE DANGEROUS PASSION 87 (2000).
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that Americans perceive Asian-Americans to be more feminine than other groups, 
and African-Americans to be more masculine.88 They also associate dark skin with 
masculinity.89 Given the importance that men place on a partner’s physical appear-
ance, and the value all races place on light skin on women, it is not surprising that 
lighter-skinned women are higher in the racial hierarchy of the dating market.

Societal notions of masculinity and femininity are reflected in stereotypes 
and media portrayals of minority groups. Asian-American women are depicted as 
hyper-feminine, Asian-American men are portrayed as effeminate and asexual, and 
African-American men are depicted as hyper-masculine.90 Although the media is 
beginning to portray African-American women as desirable partners,91 historically, 
cultural depictions of Black women have generally been limited to images of ma-
tronly caregivers, sexually immoral, or emasculating, angry women.92

Gender differences in the racial hierarchy are also apparent when one ex-
amines stereotypes about different groups’ personalities and behaviors. Although 
straight women (and gay men) reject African-American men at high rates, African-
American women are excluded at even higher rates. Studies show that while both 
men and women rely on stereotypes about African-Americans’ “aggressive per-
sonality” as a reason for excluding them as dates, straight men are significantly 
more likely than straight women to do so.93 Their stated reasons reflect cultural 
assumptions about African-American women as emasculating, domineering, and 
angry and African-American men as dangerous.94 While the stereotype of African-
American men as hyper-masculine and sexually aggressive fuels the perception 

88. Johnson et al., Race is Gendered: How Covarying Phenotypes and Stereotypes Bias Sex 
Categorization, 102 J. PERSONALITY & SOC. PSYCH. 116 (2012); Galinsky et al., supra note 87, at 502.

89. Hill, supra note 83, at 77–78. For example, on study found that when White college students 
looked at facial photos of African-American women, they sometimes mistook them for male faces. See
Phillip Atiba Goff at al., Ain’t I a Woman: Towards and Intersectional Approach to Person Perceptions 
and Group-Based Harms, 59 SEX ROLES 392 (2008); Elizabeth F. Emens, Intimate Discrimination: The 
State’s Role in the Accidents of Sex and Love, 122 HARV. L. REV. 1307, 1321 n. 52 (2009); Johnson et 
al., supra note 88, at 127.

90. See generally COLLINS, supra note 82; KASTANIS & WILSON, supra note 22, at 1.
91. For example, Kerry Washington, the lead character in the television drama, Scandal. It is 

worth noting that Shonda Rhimes, the creator of Scandal, is an African-American woman.
92. See generally COLLINS, supra note 82. These images continue to predominate. For example, 

as recently as 2014, the New York Times referred to the producer of programs with African-American 
characters as “an angry Black woman.” Alessandra Stanley, Wrought in Rhimes’ Image, N.Y. TIMES,
Sept. 18, 2014, http://www.nytimes.com/2014/09/21/arts/television/viola-davis-plays-shonda-rhimess-
latest-tough-heroine.html.

93. For example, 50% of Latino college students in the California study as compared to 10% of 
Latina students and 29% of White males as compared to 9% of White females cited aggressive person-
ality and behavior when describing their reasons for excluding African-Americans. Male students wrote 
that African-American women are “abrasive” and have “attitude problems” and “large chips on their 
shoulders.” Bany et al., supra note 73, at 208. Some female students similarly reported that they would 
not date African-American men because they have aggressive personalities. One woman cited African-
American men’s “gangster style” and another wrote that some African-American men “tend to be 
violent.” See also Rose Weitz & Leonard Gordon, Images of Black Women Among Anglo College 
Students, 28 SEX ROLES 19, 19 (1993) (studying White college students’ perceptions of African-
American women). 

94. COLLINS, supra note 82; Wilson et al., supra note 22 (stereotype of African-American men as 
“thugs”).
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that they are threatening and dangerous, these are also traits that some straight 
women (and gay men) find appealing.95

Many college students in the California public university study expressed 
concern that family members and society in general would not approve if they 
dated African-Americans.96 Another study of White college students’ racial atti-
tudes similarly found that they feared family and societal disapproval if they mar-
ried interracially.97 Interestingly, Asian-Americans and Latinos/as were 
significantly more likely than Whites to cite social disapproval as a reason to ex-
clude African-Americans as romantic partners.98 The frequency of these concerns 
varied by gender. Asian-American and Latina students were significantly more 
likely than their male counterparts to express concern that parents, friends, and 
strangers would disapprove and they feared they would be discriminated against if 
they dated African-American men.99 These concerns are not unfounded. Interracial 
couples face greater opposition and disapproval from family members and society 
than same-race couples.100

Parents’ objections to their children’s interracial relationships confirm the 
racial hierarchy apparent in the dating market. Asian-American, Latino, and White 
parents all express greater objections to their children intermarrying with African-
Americans as compared to other groups.101 They express fear that society will 
discriminate against their adult children and mixed-race grandchildren, and also 
express concern about the racial identity and psychological well-being of mixed-
race grandchildren.102 Although not always expressly stated or acknowledged, 
parents also fear their own potential loss of status. One study found that Latino 
parents express disapproval of intimacy with African-Americans even before their 

95. Bany et al., supra note 73, at 209 (reporting female student’s comment on African-American 
men’s “attractive skin color and body type.”). Small percentages of White women, specifically women 
who prefer very tall and masculine men, have strong preferences for African-American men. See Felici-
ano et al., supra note 36, at 49. Pornography sites are filled with images of interracial sexual activity 
between dark-skinned Black men and White women, reflecting and reinforcing the stereotype of Black 
men as well-endowed and sexually gifted. See Gail Dines, The White Man’s Burden: Gonzo Pornogra-
phy and the Construction of Black Masculinity, 18 YALE J. L. & FEMINISM 283, 285 (2006). See gener-
ally RANDALL KENNEDY, INTERRACIAL INTIMACIES: SEX, MARRIAGE, IDENTITY, AND ADOPTION
(2004).

96. Bany et al., supra note 73, at 207
97. Eduardo Bonilla-Silva & Tyrone A. Forman, “I Am Not a Racist But . . .”: Mapping White 

College Students’ Racial Ideology in the USA, Discourse & SOC’Y, 50, 60–62 (2000).
98. Fifty-five percent of Asian-Americans, 39% of Latinos, but only 10% of White students with 

expressed racial preferences listed social disapproval as a reason for excluding African-Americans. 
Bany et al., supra note 73.

99. Bany et al., supra note 73, at 207. 
100. Family members express concern that the interracial couple will face societal disapproval and 

that neighbors, teachers, and strangers will treat them and their offspring differently. See Erica Morales, 
Parental Messages Concerning Latino/Black Interracial Dating: An Exploratory Study Among Latina/o 
Young Adults, in 10:3 LATINO STUDIES 316 (Lourdes Torres, ed., (2012)); Jennifer Lee & Frank D. 
Bean, America’s Changing Color Lines: Immigration, Race/Ethnicity, and Multiracial Identification,
30 ANN. REV. SOC. 221, 225 (2004). 

101. GEORGE YANCEY, WHO IS WHITE?: LATINOS, ASIANS, AND THE NEW BLACK/NON-BLACK 
DIVIDE 70 (2003); Wang, The Rise of Intermarriage, supra note 10, at 39; Morales, supra note 100, at 
320; EILEEN O’BRIEN, THE RACIAL MIDDLE: LATINOS AND ASIAN AMERICANS LIVING BEYOND THE 
RACIAL DIVIDE 96 (2008); Feliciano et al., supra note 36, at 46–48.

102. See Morales, supra note 100, at 316.
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children start dating because they fear jeopardizing the family’s status in the racial 
hierarchy.103 Other studies have found that White parents are similarly concerned 
about the loss of status for the family, especially when the child marries an Afri-
can-American partner.104

Parents’ objections to children’s interracial relationships reflect not only a ra-
cialized hierarchy, but also a gendered one. Their reactions to the relationship 
depend not only on the race of the child’s partner but also the gender. Families are 
much more likely to express strong disapproval when daughters (as compared to
sons) date or marry out.105 For example, White women in interracial relationships 
experience greater disapproval than White men dating minority women or minority 
men dating White women.106 Latino parents are similarly more likely to express 
opposition when daughters (as compared to sons) date African-Americans.107

Societal disapproval of interracial relationships also depends on the race 
and gender of the minority spouse. Numerous commentators have noted greater 
objections from both African-Americans and Whites to relationships between 
African-American men and White women as compared to relationships between 
African-American women and White men.108 In fact, a 2005 Gallup poll found that 
while 72% of Whites approve of a White man dating an African-American woman, 
only 65% approve of an African-American man dating a White woman.109 White 
women married to Asian-American men also experience greater objections from 

103. Id. at 327–28. Latinos, including immigrants with African ancestry, are aware of African-
Americans’ stigmatized status in the U.S., see R.A. Lenhardt, Understanding the Mark: Race, Stigma, 
and Equality in Context, 78 N.Y.U. L. REV. 803, 803 (2004); SUZANNE OBOLER, ETHNIC LABELS,
LATINO LIVES: IDENTITY AND THE POLITICS OF (RE)PRESENTATION IN THE UNITED STATES (1995); 
TATCHO MINDIOLA ET AL., BLACK-BROWN RELATIONS AND STEREOTYPES 71–2 (2002); Arnold K. Ho 
et al., Evidence for Hypodescent and Racial Hierarchy in the Categorization and Perception of Biracial 
Individuals, 100 J. PERSONALITY & SOC. PSYCH. 492, 492 (2011) (noting that Whites and minorities 
agree that “Whites have the highest social status, followed by Asians, Latinos, and Blacks.”); See
generally Kimberly Kahn et al., The Space between Us and Them: Perceptions of Status Differences, 12
GROUP PROCESSES & INTERGROUP REL. 591 (2009), and fear that a child’s relationship with an Afri-
can-American partner will jeopardize the higher racial status Latinos enjoy (or believe they enjoy). 
Morales, supra note 100, at 325. They also assume they must distance themselves from African-
Americans to achieve social mobility. Id. at 328; see O’BRIEN, supra note 101, at 54 (some Latino 
adults refuse to date African-Americans for the same reasons).

104. MARIA ROOT, LOVE’S REVOLUTION: INTERRACIAL MARRIAGE 60 (2001). 
105. M. Belinda Tucker & Claudia Mitchell-Kernan, Social Structural and Psychological Corre-

lates of Interethnic Dating, 12 J. SOC. & PERS. RELATIONSHIPS 341–346, 353 (1995); Morales, supra
note 100, at 328; Erica Chito Childs, Families on the Color-Line: Patrolling Borders and Crossing 
Boundaries, 5 RACE & SOC’Y 139, 156 (2002); HEATHER DALMAGE, TRIPPING ON THE COLOR LINE:
BLACK-WHITE MULTIRACIAL FAMILIES IN A RACIALLY DIVIDED WORLD 58 (2000); ERICA CHITO 
CHILDS, NAVIGATING INTERRACIAL BORDERS: BLACK/WHITE COUPLES AND THEIR SOCIAL WORLDS 
69 (2005). 

106. ROOT, supra note 104, at 60 (Root concluded that women’s status is influenced by her male 
partner’s status so family members are concerned when they partner with men of lower racial status. In 
contrast, men’s status is not tied to their female partner’s status); see also Suzanne C. Miller et al., 
Perceived Reactions to Interracial Romantic Relationships: When Race Is Used as a Cue to Status, 7 
GROUP PROCESSES AND INTERGROUP REL 354, 355 (2004). 

107. Morales, supra note 100, at 328.
108. ROOT, supra note 104, at 60; ANGELA ONWUACHI-WILLIG, ACCORDING TO OUR HEARTS:

RHINELANDER V. RHINELANDER AND THE LAW OF THE MULTIRACIAL FAMILY 141–43 (2013).
109. Jones, supra note 5.
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both the White and Asian-American communities than Asian-American women 
married to White men.110

Racial preferences are problematic for many reasons. They undermine our 
commitment to anti-discrimination and perpetuate social distance between groups. 
They also affect marriage outcomes. The two groups least preferred by online 
daters—African-American women and Asian-American men—are also the groups 
with the lowest rates of intermarriage. For African-American women, racial pref-
erences affect not only their rate of intermarriage, but their likelihood of marrying 
at all and raising a child without a co-parent.

Marriage rates and non-marital birth rates vary significantly by education. 
College-educated women are more likely to marry than women with lower levels 
of formal education.111 They are also significantly less likely to have children 
outside of marriage.112 However, African-American women are much less likely to 
marry than women of other races113 and are also more likely than women of other 
races to have non-marital children and to raise them in single-parent households.114

While two-parent households are not superior to single-parent households, in the 
United States children raised by single parents are less advantaged in myriad ways, 
even when the single-parent has financial resources. The next section will briefly 
describe these relative disadvantages.

II. ROMANTIC PREFERENCES’ EFFECTS ON CHILDREN

For most of U.S. history, non-marital children suffered significant legal and 
societal discrimination. Most, although not all, of the legal disabilities have been 
eliminated as a result of U.S. Supreme Court decisions striking down laws denying 
non-marital children the same rights enjoyed by marital children.115 Societal dis-
approval of non-marital families has also decreased as children are increasingly 
raised by cohabitating or single parents. Despite these changes, non-marital chil-

110. KUMIKO NEMOTO, RACING ROMANCE: LOVE, POWER, AND DESIRE AMONG ASIAN 
AMERICAN/WHITE COUPLES 6 (2009) (One ethnographic study found that White men married to Asian 
women could not recall any instances of public discrimination against them because of their relation-
ship. In contrast, White women married to Asian-American men reported negative comments from 
friends and neighbors about their choice of mate.).

111. PEW RES. CTR., THE DECLINE OF MARRIAGE AND RISE OF NEW FAMILIES 4 (2010), 
http://www.pewsocialtrends.org/2010/11/18/the-decline-of-marriage-and-rise-of-new-families/.

112. See Rachel M. Shattuck & Rose M. Kreider, Social and Economic Characteristics of Current-
ly Unmarried Women with a Recent Birth: 2011, U.S. CENSUS BUREAU 4 (May 2013), 
http://www.census.gov/prod/2013pubs/acs-21.pdf (finding that non-marital birth rate for college-
educated women was less than 9% as compared to 57% for women with less than a high school diplo-
ma).

113. 14% of White women ages thirty-five to forty-nine have never been married as compared to 
43.6% of African-American women of the same age. Id.

114. Although the non-marital birth rate has been declining since 2008, approximately 70% of 
children born to African-American mothers are non-marital. See Brady Hamilton et al., Births: Prelimi-
nary Data for 2015, in 65.3 NAT’L VITAL STAT. REP. 10 (2016), 
http://www.cdc.gov/nchs/data/nvsr/nvsr65/nvsr65_03.pdf. 29% of children born to White mothers and 
53% of children born to Latina mothers in 2015 were non-marital. Id. Asian-Americans have the lowest 
rate (16%) of non-marital births. Id. See also Shattuck & Krieder, supra note 112, at 4.

115. See Solangel Maldonado, Illegitimate Harm: Law, Stigma, and Discrimination Against 
Nonmarital Children, 63 FLA. L. REV. 345, 347 (2011) (discussing cases).
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dren are disadvantaged relative to their marital counterparts in many ways. First, as 
I have described in prior work, the law continues to places heavier burdens on non-
marital children in a number of areas, including parental support for college, intes-
tate succession, and paternal transmission of U.S. citizenship.116 Second, non-
marital children continue to experience societal disapproval. The majority of 
Americans, including African-Americans and Latinos, believe that non-marital 
childbearing is a significant social problem and that unmarried women should not 
have children117 Although the majority of non-marital children do not receive 
government benefits, society presumes that they will rely on public assistance for 
their support which contributes to their stigmatization.118 Non-marital African-
American children face greater disapproval than White children, especially when 
they are poor.119

Non-marital children are disadvantaged in virtually every measure, with 
consequences that extend into adulthood.120 Numerous studies have shown that 
children who grow up in a single-parent home or with cohabitating parents121 are 
more likely than children raised by married parents to be poor,122 underachieve 

116. Id. at 349.
117. PEW RES. CENTER, GENERATION GAP IN VALUES, BEHAVIORS: AS MARRIAGE AND 

PARENTHOOD DRIFT APART, PUBLIC IS CONCERNED ABOUT SOCIAL IMPACT 3 (2007), 
http://www.pewsocialtrends.org/2007/07/01/as-marriage-and-parenthood-drift-apart-public-is-
concerned-about-social-impact/ (71% of participants stated that the increase in non-marital births is a 
“big problem” for society); Id. at 5 (59% believe that unmarried women having children is wrong and 
66% believe that “[s]ingle women having children” is bad for society). Although Latinos and African-
Americans have high non-marital birth rates than whites, they are almost as likely as whites to believe 
that non-marital childbearing is wrong. Id. at 8–9. More men (73%) than women (60%) believe that 
single women having children is bad for society. Id. at 50. Interestingly, most participants (67%) 
thought that children are better off when unhappy parents divorce rather staying together. Id. at 6. They 
were more accepting of divorce than non-marital childbearing. See also PEW RES. CTR., supra note 111,
at 2 (finding that 69% of study participants “say the trend toward more single women having children is 
bad for society, and 61% say that a child needs both a mother and father to grow up happily.”).

118. Maldonado, supra note 115, at 367–71.
119. Jane D. Bock, Doing the Right Thing? Single Mothers by Choice and the Struggle for Legiti-

macy, 14 GENDER & SOC’Y 62, 65 (2000) (noting that “[t]he levels of stigma . . . vary according to the 
class, race, and age of the mother.”); see also Kimberly Seals Allers, There is a Single Mother Hierar-
chy, and It Needs to Stop, WASH. POST (June 10, 2016), 
https://www.washingtonpost.com/news/parenting/wp/2016/06/10/the-single-mother-hierarchy/.

120. See Jane Waldfogel et al., Fragile Families and Child Well-Being, 20 FUTURE OF CHILDREN
87, 91 (2010); Sara McLanahan, Fragile Families and the Reproduction of Poverty, 621 ANNALS AM.
ACAD. POL. & SOC. SCI. 111, 111 (2009).

121. Although half of non-marital children are born to cohabiting parents, the majority of non-
marital parents are not romantically involved by the time the child is five years old. Sara McLanahan & 
Audrey N. Beck, Parental Relationships in Fragile Families, 20 FUTURE OF CHILDREN 17 (2010) 
(cohabiting parents are more likely than married parents to be poor, have less formal education, and to 
experience family instability (breakups and multi-partner fertility) which is strongly associated with 
poorer outcomes for children). See Wendy Manning, Cohabitation and Child Well-Being, 25 FUTURE 
OF CHILDREN 51, 51 (2015). However, studies show that “stable cohabiting families with two biological 
parents seem to offer many of the same health, cognitive, and behavioral benefits that stable married 
biological parent families provide.” Id. African-American mothers are less likely than women of other 
races to be living with the child’s father at birth and are less likely than other groups to ever marry the 
father. 

122. CARMEN SOLOMON-FEARS, CONG. RESEARCH SERV., RL34756, NONMARITAL 
CHILDBEARING: TRENDS, REASONS, AND PUBLIC POLICY INTERVENTIONS 15–16 (2008) (reporting that 
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academically, become teen parents, abuse drugs, engage in delinquent behavior, 
experience behavioral problems, and earn lower wages as adults.123 They are also 
less likely to attend college or receive financial support as children124 or as 
adults.125 Researchers cannot completely explain the reasons for these poorer out-
comes, but many argue that fewer resources—rather than growing up in a home 
with two married parents—are the source of these disadvantages.126 Indeed, the
law’s preference for marital childbearing and the legal benefits it grants to married 
couples may explain the differences in outcomes.127 With the possible exception of 
academic achievement,128 these outcomes disproportionately affect African-
American and Latino children who are more likely to be raised in single-parent 
families.129 While a close relationship with both parents may reduce these risks, 
divorced and non-marital fathers disengage from their children at alarmingly high 
rates.130

in 2007, 41% of women with non-marital children had incomes below the poverty level but only 19% 
had incomes above $50,000).

123. Wendy Sigle-Rushton & Sara McLanahan, Father Absence and Child Well-Being: A Critical 
Review, in THE FUTURE OF THE FAMILY 116, 120–21 (Daniel Patrick Moynihan et al., eds., 2004); 
Maldonado, supra note 115, at 372, n.167. Of course, the majority of children raised in single-parent 
homes do not experience these negative outcomes but, as a group, they are more likely than children 
raised by married parents to experience poor outcomes. Id. at 373–74.

124. See Timothy S. Grall, Custodial Mothers and Fathers and Their Child Support: 2007, U.S.
CENSUS BUREAU 6–8 (Nov. 2009), http://www.census.gov/prod/2009pubs/p60-237.pdf (reporting that 
62.8% of divorced parents had a child support order as compared to only 43.5% of never married 
parents and 51.2% of divorced parents with a child support order received the full amount owed as 
compared to less than 40% of never married parents); See also Minority Families and Child Support: 
Data Analysis, OFF. OF CHILD SUPPORT ENF’T. 35, 63 (2007), http:// 
www.acf.hhs.gov/programs/cse/pol/DCL/2007/dcl-07-43a.pdf (finding the “child support process is 
most responsive to divorced parents and least responsive to never-married parents”).

125. For example, they are less likely to receive help with the down payment for a house, or to 
receive an inheritance from the father or paternal grandparents.

126. Maldonado, supra note 115, at 372–73 (discussing studies). 
127. Vivian Hamilton, Family Structure, Children and the Law, 24 WASH. U. J. L. POL’Y 9, 10 

(2007); See Alice Ristroph & Melissa Murray, Disestablishing the Family, 119 YALE L.J. 1236, 1252 
(2010) (noting that the “law channel[s] individuals . . . into marriage, and from marriage into coupled 
parenthood.”); see also Goodridge v. Dep’t of Public Health, 798 N.E.2d 941, 956–57 (Mass. 2003) 
(describing the numerous federal and state benefits available to married couples).

128. One study found that while whites and Latinos raised in single-parent families tend to have 
lower levels of educational attainment than children raised by married parents, African-American 
children in single parent homes may acquire more education than African-American children living 
with both parents. See JEFF GROGGER & NICK RONAN, U.S. DEP’T LABOR, THE INTERGENERATIONAL 
EFFECTS OF FATHERLESSNESS ON EDUCATIONAL ATTAINMENT AND ENTRY-LEVEL WAGES ii-iii (1995), 
http://www.bls.gov/osmr/pdf/nl950080.pdf; see also SARA MCLANAHAN & GARY SANDEFUR,
GROWING UP WITH A SINGLE PARENT: WHAT HURTS, WHAT HELPS 87–88 (1994) (“[W]ith respect to 
educational achievement, father absence has the most harmful effects among Hispanics and the least 
harmful effects among Blacks.”).

129. Child Support Enforcement, supra note 124, at 3–4 (finding that in 2002, 66% of white 
mothers but only 48% of African-American mothers had child support orders); id. at 8 (concluding that 
the difference in child support rates is “largely due to racial and ethnic family formation differences.”).

130. Sara McLanahan & Audrey N. Beck, Parental Relationships in Fragile Families, 20 FUTURE 
OF CHILDREN 17 (2010) (By the time the child is five years old, only 51% of unmarried fathers visit at 
least once a month and one-third have no contact with their children at all). The vast majority of chil-
dren in single-parent families live with their mother. Families and Living Arrangements: America’s
Families and Living Arrangements: 2013: Children (C table series), U.S. CENSUS BUREAU tab.C3 (last 
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Marriage is not the solution to the potential disadvantages experienced by 
non-marital and disproportionately African-American and Latino children. These 
disadvantages are the result of social inequality, lack of resources, residential seg-
regation, and an educational system that fails children in poor and minority neigh-
borhoods. Yet, the advantages and opportunities available to marital children are 
increasingly significant and have created a divide of haves versus have nots along 
marital lines. Low-income and working class individuals (who are disproportion-
ately African-American or Latino/a) increasingly postpone or forego marriage but 
not childbearing.131 As a result, single and cohabitating parents are disproportion-
ately poor and have few resources to invest in their children. In contrast, college-
educated individuals postpone marriage and childbearing until they are financially 
stable. This latter group invests more resources in their children than prior genera-
tions ever have.132 Assortative mating has magnified the inequality between mari-
tal and non-marital children as highly educated and successful individuals marry 
and have children with highly educated and successful partners, leaving low-
income individuals to create “fragile families.”133

While the class inequality exacerbated by assortative mating is troubling, this 
Essay focuses on the racial inequality created by preferences in the dating and 
marriage market. Consequently, it focuses on the dating market for college-
educated African-American women since their children are most affected by racial 
preferences in the marriage market. While racial preferences may also disad-
vantage the children of low-income African-American mothers, their children are 
much more disadvantaged by poverty, family instability,134 and lack of access to 
adequate schools and safe neighborhoods—problems that will not be remedied by 
eliminating racial preferences in the romantic marketplace.

The number of children affected by racial preferences in the dating and mar-
riage market is small as compared to the number of African-American children in 
“fragile families.” These children are amongst the most privileged, as their mothers 
are college-educated and likely to be financially stable. These children are also 
likely to attend quality schools and to reside in desirable neighborhoods. Given 
their relative privilege, one might ask whether it is worthwhile to explore how 
racial preferences limit their access to resources and opportunities when so many 
children have significantly fewer advantages. I contend that it is. When we exam-
ine opportunities for children, we should not focus only on the most disadvantaged 

updated Nov. 6, 2014), http://www.census.gov/hhes/families/data/cps2013C.html (85% of children 
living with only one parent lived with their mother only).

131. KATHRYN EDIN & MARIA KEFALAS, PROMISES I CAN KEEP: WHY POOR WOMEN PUT 
MOTHERHOOD BEFORE MARRIAGE 109 (2005).

132. CARBONE & CAHN, supra note 24, at 84–89; A. LAREAU, UNEQUAL CHILDHOODS 300 (2011);
as sociologist Andrew Cherlin has stated “[i]t is the privileged who are marrying and marrying helps 
them stay privileged.” Jason DeParle, Two Classes, Divided by “I Do”, N.Y. TIMES (July 14, 2012) 
(quoting Andrew Cherlin), http://www.nytimes.com/2012/07/15/us/two-classes-in-america-divided-by-
i-do.html?_r=0).

133. The “Fragile Families and Child Well-Being” study tracked 5000, primarily non-marital, 
children born from 1998 to 2000 in large U.S. cities. See PRINCETON UNIVERSITY, FRAGILE FAMILIES 
& CHILD WELLBEING STUDY, http://www.fragilefamilies.princeton.edu (last visited Sept. 28, 2016). 

134. See Paul R. Amato, The Impact of Family Formation Change on the Cognitive, Social, and 
Emotional Well-Being of the Next Generation, 15 FUTURE OF CHILD 75, 82 (2005).
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children but should also address barriers that prevent all children from taking ad-
vantage of opportunities available to a select few. For example, it is not enough for 
all children to attend adequate schools if some children have opportunities to at-
tend superior schools because of their race. Similarly, it is troubling if children of 
college-educated Asian-Americans mothers have greater access to resources and 
opportunities than the children of college-educated African-American women, if 
those advantages are the result of racial preferences.

In the United States, marriage has historically been a mechanism for wom-
en’s economic security. 135 Even today, some women rely on marriage as a tool for 
economic security and upward mobility.136 Historically, marriage has not provided 
these economic benefits to African-American women who married African-
American men, as the earnings of African-American men have always been much 
lower than those of White men.137 This remains true today, as African-American 
women are twice as likely as their male counterparts to graduate from college and
almost three times as likely to obtain a post-graduate degree.138 However, minority 
women who intermarry with White men enjoy significantly higher family incomes 
and wealth than those who marry in. For example, in 2010, the median family 
income of White/Latino/a marriages was $57,900 as compared to $35,578 for 
Latino/Latina marriages.139 Asian-Americans who intermarried with Whites 
earned higher combined incomes than all other couples—same-race or interra-
cial.140 Minority women who intermarry with Whites live in wealthier neighbor-
hoods and are more likely to have access to intergenerational transfers of wealth 
than minority women in same-race marriages.

The children of White/non-White marriages tend to enjoy greater access to 
safe neighborhoods, high quality schools, economic resources, and intergenera-
tional transfers of wealth than the children of minority couples. They also enjoy the 
intangible benefits of access to networks that rarely include minorities. For exam-
ple, a child who resides in a wealthier neighborhood with high quality schools

135. STEPHANIE COONTZ, MARRIAGE, A HISTORY: FROM OBEDIENCE TO INTIMACY OR HOW LOVE 
CONQUERED MARRIAGE 243 (2005). 

136. This Essay focuses on women’s marital rates because the vast majority of children in single-
parent households reside with their mothers. 

137. Linda M. Burton & M. Belinda Tucker, Romantic Unions in an Era of Uncertainty: A Post-
Moynihan Perspective on African-American Women and Marriage, in 621 ANNALS OF AM. ACAD. 132, 
143 (2009).

138. Wendy Wang & Kim Parker, PEW RES. CTR. WOMEN SEE VALUE AND BENEFITS OF 
COLLEGE; MEN LAG ON BOTH FRONTS, SURVEY FINDS 13 (2011); Nat’l Center for Education Statistics 
https://nces.ed.gov/fastfacts/display.asp?id=72 (reporting that 71% of African Americans who earned a 
Master’s degree in 2009-2010 were women as were 66% of those who earned a Bachelor’s degree)

139. Wang, supra note 10, at 6; One study of the three largest Latino groups—Mexican-
Americans, Cuban-Americans, and Puerto Ricans found that for all three groups, members who inter-
married with Whites enjoyed higher financial resources than counterparts who married in. Xuanning Fu, 
Marital Assimilation and Family Financial Resources of U.S. Born Hispanics, 2 OPEN SOC. J. 10, 16 
(2009); see also Sharon M. Lee & Barry Edmonston, New Marriages, New Families: U.S. Racial and 
Hispanic Intermarriage, 60 POP. BULL. 1, 23 (“Children living in white/Asian interracial families had 
the highest mean family income.”).

140. Wang, supra note 10, at 6. White/Asian newlyweds of 2008 through 2010 had median com-
bined annual earnings of $70,952 as compared to $60,000 for White/White couples and $62,000 for 
Asian/Asian couples. African-Americans married to Whites had a median family income of $53,187 as 
compared to $47,700 for African-Americans who married in.
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neighborhoods that are disproportionately White may have greater access to 
coveted internships and academic opportunities not available is less privileged 
neighborhoods and schools. Some of these opportunities are formal—the school in 
the wealthier neighborhood may have more guidance counselors who search for 
opportunities and help students secure them. Other opportunities are informal and 
can only be described as networks or as one single mother described “access to 
power.”141 These networks help individuals obtain jobs, internships, and clients, 
opportunities that are not available to individuals outside the network.142

Racial preferences limit the pool of potential partners available to African-
American women and reduce the likelihood that their children will be raised in 
financially secure, two-parent homes and have access to the resources and oppor-
tunities available to the children of interracial marriages. When highly educated 
and financially successful men—who are disproportionately White or Asian-
American—exclude African-American women as potential romantic and ultimate-
ly marriage partners, African-American women may end up marrying men with 
lower levels of educational attainment and income. Those marriages will not only 
have fewer resources, but are also at higher risk of divorce.143 Consequently, the 
children of those marriages may be more likely to grow up with fewer resources 
and to spend part of their childhood in a single parent home.

One might not be sympathetic to an African-American college-educated 
woman who rejects a same-race partner with an average income because she would 
prefer a higher income partner. But African-American women are not rejecting 
same-race partners with average incomes. They are rejecting partners with low 
incomes or no income at all. The pool of employed African-American men is so 
thin that African-American women may find it difficult to find a same-race partner 
who is employed period.144 For example, one recent study reported that there are 

141. Interview with YG (Aug. 12, 2016) (on file with author).
142. See Elizabeth Emens, Intimate Discrimination: The State’s Role in Accidents of Sex and Love,

122 HARV. L. REV. 1307, 1377 (2009) and accompanying text (noting that “families are at the heart of 
communities and thus of social and employment networks. Who one knows has significant effects on 
one’s opportunities.”).

143. Linda M. Burton & M. Belinda Tucker, Romantic Unions in an Era of Uncertainty: A Post-
Moynihan Perspective on African-American Women and Marriage, 621 ANNALS OF AM. ACAD. 132
(Jan. 2009); RICHARD BANKS, IS MARRIAGE FOR WHITE PEOPLE: HOW THE AFRICAN-AMERICAN 
MARRIAGE DECLINE AFFECTS EVERYONE 112 (2011) (proposing that African-American women marry 
“out” instead of marrying “down”); Id. (women who marry less successful men (educationally or 
occupationally) have higher divorce rate); College educated African-Americans are significantly more 
likely as college educated Whites to divorce. Id. See Richard Fry, The Reversal of the College Marriage 
Gap, PEW RES. CTR. (Oct. 7, 2010), http://www.pewsocialtrends.org/2010/10/07/the-reversal-of-the-
college-marriage-gap/.

144. The mass incarceration of African-American men and the existence of a criminal record 
severely limits employment opportunities. See Christopher J. Lyons & Becky Pettit, Compounded 
Disadvantage: Race, Incarceration, and Wage Growth, 58 SOC. PROBS. 257, 259 (2011). In some cities 
like Milwaukee, almost one in eight African-American men has spent time in prison. See John Pawasa-
rat & Lois M. Quinn, Wisconsin’s Mass Incarceration of African-American Males: Workforce Chal-
lenges for 2013, https://www4.uwm.edu/eti/2013/BlackImprisonment.pdf (last visited Sept. 28, 2016). 
According to the Sentencing Project, ten percent of African-American men in their thirties are in prison 
on any given day. Trends in U.S. Corrections,THE SENTENCING PROJECT,
http://www.sentencingproject.org/wp-content/uploads/2016/01/Trends-in-US-Corrections.pdf (last 
visited Sept. 28, 2016); see also U.S. DEPT. OF JUSTICE, Jail Inmates at Midyear 2014 (June 2015), 
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“51 employed young black men for every 100 young black women,” ages 25–
34.145 In contrast, “[a]mong never-married white, Hispanic and Asian American 
young adults, the ratio of employed men to women is roughly equal—100 men for 
every 100 women.”146 The pool is even more limited for African-American wom-
en seeking a college-educated same-race partner as African-American women 
graduate from college at twice the rate of their male counterparts. 147 Successful 
African-American men are more likely than African-American women to intermar-
ry, thereby decreasing the pool of marriageable African-American men available to 
African-American women.148

Given the limited pool of marriageable African-American men, some 
middle class African-American women will not find a same-race partner. Their 
own racial preferences for African-American men and those of non-Black men for 
non-Black women, further limit African-American women’s opportunities to mar-
ry. Indeed, African-American women are more than three times as likely as white 
women to never marry.149 Given their limited prospects for marriage, the African-
American community’s greater acceptance of non-marital childbearing, and socie-
ty’s increased acceptance of single-parent families, it is not surprising that some 

http://www.bjs.gov/content/pub/pdf/jim14.pdf (reporting that 35% of jail population is African-
American); E. ANN CARSON, U.S. DEPT. OF JUSTICE, PRISONERS IN 2014 15 (2015), 
http://www.bjs.gov/content/pub/pdf/p14.pdf (reporting that 37% of male prison population is African-
American). African-Americans comprised 13% of the U.S. population in 2015. See Quick Facts, U.S.
BUREAU, https://www.census.gov/quickfacts/table/PST045215/00 (last visited Sept. 28, 2016).

145. Wendy Wang & Kim Parker, PEW RES. CTR., RECORD SHARE OF AMERICANS HAVE NEVER 
MARRIED 14 (2014). “In most racial and ethnic groups, men are more likely than women to have never 
been married. The major exception is among blacks. In 2012, roughly equal shares of black men (36%) 
and black women (35%) ages 25 and older had never been married.” Id. at 11. Interestingly, African-
American women express a preference for men “having primary economic responsibility . . . despite the 
remoteness of such a prospect.” Burton & Tucker, supra note 143, at 142 (noting that many middle 
class African-Americans view “a traditional alignment of household responsibilities . . . as an achieve-
ment in the larger society’s terms.”); PEW RES. CTR., supra note 111, at 28 (finding that “[f]ully 88% of 
black respondents (compared with 62% of whites and 77% of Hispanics) say that in order to be ready 
for marriage, a man must be able to support a family financially” and concluding that “blacks are the 
racial group most inclined to consider financial security a prerequisite to marriage.”).

146. Wang & Parker, supra note 145, at 14. 
147. Wendy Wang & Kim Parker, PEW RES. CTR. WOMEN SEE VALUE AND BENEFITS OF 

COLLEGE; MEN LAG ON BOTH FRONTS, SURVEY FINDS 13 (2011) (“In 2010, only 37% of black college 
graduates were men and 63% were women. Among white, Hispanic and Asian college graduates, the 
share of men is close to the average of 45%.”).

148. College-educated African-American men seeking to marry do not face the same challenges as 
African-American women. Although African-American men are rejected at high rates by online daters 
of other races, they are two to three times as likely as African-American women to intermarry. While 
the challenges faced by professional African-American women seeking a mate are well-documented, 
see, e.g., BANKS, supra note 143, at 33; KARYN LANGHORNE FOLAN, DON’T BRING HOME A WHITE 
BOY: AND OTHER NOTIONS THAT KEEP BLACK WOMEN FROM DATING OUT 43 (2010), given the large 
pool of educated African-American women seeking a same-race partner, it is doubtful that racial prefer-
ences affect African-American men’s ability to marry (someone). Similarly, Asian-American men have 
high rates of marriage (despite relatively low rates of intermarriage compared to Asian American 
women) so racial preferences do not seem to restrict their ability to find a mate either.

149. See Imani Perry, Blacks, Whites, and the Wedding Gap, N.Y. TIMES, Sept. 16, 2011, 
http://www.nytimes.com/2011/09/18/books/review/is-marriage-for-white-people-by-ralph-richard-
banks-book-review.html.
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college-educated African-American women choose to raise a child without a 
spouse.150

The children of college-educated African-American “single mothers by 
choice”151 are unlikely to experience the increased risk of poor outcomes faced by 
children of low-income single mothers.152 However, they are unlikely to enjoy all 
of the advantages of children raised by two college-educated parents. First, most 
families need two-incomes to maintain a home in a desirable neighborhood with 
high quality schools, and access to extracurricular and cultural activities that are 
increasingly necessary for children to compete when applying to college or sum-
mer internships.153 Second, most families need two incomes to save for a child’s 
college education. Single parents, even those who are financially stable, are less 
likely than married parents to be able to afford to pay for a child’s college educa-
tion. Third, single parents “have no one with whom to share the financial, logisti-
cal, or emotional burdens of being a parent.”154 As a result, single mothers, albeit 
privileged single mothers, will likely have fewer resources—financial, emotional, 
and time to expend on their children and cultivate opportunities for their success. 
Finally, single parents, and by extension their children, may be excluded from 
networks that married parents inhabit. Given the single-mother hierarchy, African-
American single mothers are more likely than White single mothers to be excluded 
from these networks.155 As one divorced woman observed “as an African-
American woman - even with an Ivy League education and a middle-class income 
– [she] was still subject to the stereotypical perception of ‘the black single moth-
er’.”156

150. Women of other races also intentionally chose to become single parents. See generally
SINGLE MOTHERS BY CHOICE, http://www.singlemothersbychoice.org (last visited Sept. 28, 2016).

151. See Tomiko Fraser Hines, Being a Single Mother by Choice, Part 2 (Mar. 1, 2016), 
http://madamenoire.com/616917/being-a-single-mother-by-choice-part-2/ (noting that single mother-
hood by choice is not an uncommon for professional African-American); Many Women Choosing to be 
Single Mothers, ATLANTA BLACK STAR, Mar. 29, 2013, http://atlantablackstar.com/2013/03/29/being-
a-single-mother-is-a-chioce/.

152. Claire Cain Miller, Single Motherhood, in Decline Over All, Rises for Women 35 and Older,
N.Y. TIMES, May 8, 2015, http://www.nytimes.com/2015/05/09/upshot/out-of-wedlock-births-are-
falling-except-among-older-women.html (discussing increase in rate of nonmarital births to women 
over the age of 35).

153. See Chris Taylor, Single Moms by Choice: Making the Finances Work, REUTERS, Sept. 9, 
2014, http://www.reuters.com/article/us-money-singlemoms-idUSKBN0H41D220140909. As one 
African-American single mother by choice stated, “I make a very comfortable living . . . That said, it’s
still one income. And living in southern California, there are certain things that are difficult to attain on 
a single income. Like a larger home, or private school tuition . . . .”; Tomiko Fraser Hines, Being a 
Single Mother by Choice, Part I (Feb. 29, 2016), http://madamenoire.com/616911/being-a-single-
mother-by-choice-part-1/.

154. Isabel Sawhill, Celebrating Single Mothers by Choice (May 8, 2015), 
https://www.brookings.edu/2015/05/08/celebrating-single-mothers-by-choice/.

155. See Allers, supra note 119 (stating that “society secretly categorizes single mothers in gradi-
ents of respectability depending on income, race, and most important, how you became a single moth-
er.”).

156. Allers, supra note 119 (noting that some college-educated African-American single mothers 
use hyphenated names when interacting with administrators at their child’s predominantly white 
schools).
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For many college-educated single mothers, an increased pool of marriageable 
men would not have altered their decision to raise a child without a partner despite 
the challenges discussed above.157 However, at least some women who are raising 
children alone might have preferred to do so with a partner had they found the 
“right” partner. There are many reasons individuals do not find a marriage partner, 
but African-American women face greater challenges due to a limited pool of 
marriageable African-American men and racial preferences that decrease their 
likelihood of partnering with men of other races as college-educated Asian-
American and Latina women often do. As a result, the children of college-educated 
African-American women are unlikely to have access to the benefits available to 
the children of similarly educated Asian-American and Latina women. What, if 
anything, should the law do to help children who are not disadvantaged relative to 
the most vulnerable African-American families, but are less advantaged than the 
children of two parent families? Before we attempt to answer this question, we 
should first explore the law’s role in shaping racial preferences.

III. LAW’S ROLE IN SHAPING RACIAL PREFERENCES

“The heart [may] want[] what it wants”158 but racial preferences are not 
shaped in a vacuum. They are influenced by historical and current social and legal 
norms. The law’s explicit role in shaping romantic preferences is extensive. States 
prohibited marriages between African-Americans and Whites as early as the seven-
teenth century through the enactment of laws banishing or enslaving Whites who 
married Black slaves.159 Although most states did not prohibit interracial sex, these 
laws signaled that African-Americans were not appropriate romantic partners.

After the Civil War, many more states enacted anti-miscegenation laws. 
Forty-one states prohibited marriages between Whites and African-Americans at 
some point.160 Southern states segregated Whites and non-Whites in public spaces 
and the federal government maintained segregated offices and military units.161

The courts enforced laws, private covenants, and practices that denied African-
Americans housing and employment opportunities available to Whites.162 These 

157. See Katy Chatel, I’m a Single Mother by Choice, One Parent Can Be Better Than Two,
WASH. POST, Mar. 16, 2015, https://www.washingtonpost.com/posteverything/wp/2015/03/16/im-a-
single-mother-by-choice-one-parent-can-be-better-than-two/?utm_term=.cee9f5971f47. 

158. RICHARD B. SEWALL, THE LIFE OF EMILY DICKINSON 493 (2000).
159. Christine B. Hickman, The Devil and the One Drop Rule: Racial Categories, African Ameri-

cans, and the U.S. Census, 95 MICH. L. REV. 1161, 1171–74 (1997); PEGGY PASCOE, WHAT COMES 
NATURALLY: MISCEGENATION LAW AND THE MAKING OF RACE IN AMERICA 20 (2009).

160. See DAVID FOWLER, NORTHERN ATTITUDES TOWARDS INTERRACIAL MARRIAGE:
LEGISLATION AND PUBLIC OPINION IN THE MIDDLE ATLANTIC AND THE STATES OF THE OLD 
NORTHWEST 1780 1930, at 7 (1987).

161. DESMOND S. KING, SEPARATE AND UNEQUAL: BLACK AMERICANS AND THE U.S. FEDERAL 
GOVERNMENT 1–3 (1995); Dick Lehr, The Racist Legacy of Woodrow Wilson, THE ATLANTIC, Nov. 27. 
2015, http://www.theatlantic.com/notes/2015/11/the-racist-legacy-of-woodrow-wilson-contd/417990. 
See generally ERIC YELLIN, RACISM IN THE NATION’S SERVICE: GOVERNMENT WORKERS AND THE 
COLOR LINE IN WOODROW WILSON’S AMERICA (2016).

162. RICHARD BROOKS & CAROL ROSE, SAVING THE NEIGHBORHOOD: RACIALLY RESTRICTIVE 
COVENANTS, LAW, AND SOCIAL NORMS 47–48 (2013); see generally IRA KATZNELSON, WHEN 
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practices limited opportunities for interracial contact and reinforced social distance 
between African-Americans and Whites.

The law’s explicit regulation of interracial intimacy ended in 1967 with 
the U.S. Supreme Court’s decision in Loving v. Virginia.163 The federal govern-
ment also passed legislation prohibiting racial discrimination in employment and 
housing and attempted to enforce the Supreme Court’s decision in Brown v. Board
of Education164 mandating desegregation of schools. 165 Despite these reforms, the 
legal policies that facilitated race discrimination until the 1960s continue to shape 
our racial preferences today. Racially restrictive covenants, redlining, and racial 
steering created the racially segregated neighborhoods and schools that anti-
discrimination laws have failed to integrate. These practices, which continue today 
despite laws prohibiting them,166 also created the disparity in wealth between Afri-
can-Americans and Whites that make it impossible for most African-Americans to 
acquire property in these neighborhoods today.167 These structural inequalities 
limit opportunities for African-Americans and Whites to interact as equals and 
consider members of the other group as potential romantic partners.

The law has also contributed to the dearth of marriageable African-
American men. Failing schools and a racialized criminal justice system have led to 
the mass incarceration of African-American men and rendered them virtually em-
ployable and unmarriageable after their release,168 leaving African-American 
women to raise children alone (or pursue relationships with men of other races).

The law’s active role in facilitating discrimination and its failure to reme-
dy the continuing effects of its discriminatory policies would support state inter-
vention to ensure that African-American children’s access to resources and 
opportunities are not limited by racial preferences that the law helped shape or 
reinforce. However, even if the law had not played an active role in shaping our 
romantic preferences, the state’s interest in eradicating disadvantages deriving 
from racial discrimination would warrant intervention to provide children affected 
by racial preferences with similar opportunities as other children.

Determining how the state should support these children is no easy task 
given limited resources especially when these children already have greater access 
to resources and opportunities than significantly disadvantaged children such as 
those in “fragile families.” At minimum, however, the recognition that despite their 
relative advantages, racial preferences may disadvantage the children of college 
educated African-American mothers suggests that the state should support all fami-

AFFIRMATIVE ACTION WAS WHITE: AN UNTOLD HISTORY OF RACIAL INEQUALITY IN TWENTIETH 
CENTURY AMERICA (2005).

163. 388 U.S. 1 (1967).
164. 347 U.S. 483 (1954).
165. See Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (1964); Fair Housing Act, Pub. 

L. No. 90-284, 82 Stat. 72 (1968).
166. For example, banks continue to engage in redlining, realtors continue to steer African-

Americans towards minority neighborhoods and away from predominantly White neighborhoods, and 
homeowners and landlords continue to reject African-American homebuyers and renters. Further, 
federal law exempts owner-occupied dwellings of four or fewer units from its anti-discrimination 
mandate. See Fair Housing Act, 42 U.S.C. § 3604. This is known as the “Mrs. Murphy” exemption. 

167. See generally KATZNELSON, supra note 162.
168. See generally MICHELLE ALEXANDRE, THE NEW JIM CROW (2012).
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lies regardless of family form. This might be as simple as celebrating all families—
married, divorced, blended, cohabitating, and single-parent—and eliminating the 
message that marital families are superior. Instead of the federal Healthy Marriage 
Initiative169 which funds projects that seek to encourage marriage before childbear-
ing,170 and signals that marital families are superior to other family forms,171 the 
federal government should fund a Healthy Families Initiative. A Healthy Families
Initiative should, like the current Healthy Marriage Initiative, be part of the federal 
government’s “strategy to enhance child well-being.” 172 However, instead of 
funding “public advertising campaigns on the value of healthy marriages” as the 
federal government does now, a Healthy Families Initiative would fund campaigns 
on the value of healthy families and parent-child relationships. These reforms 
would redirect funds away from programs seeking to promote marriage (and which 
have been unsuccessful) and towards programs that support parents regardless of 
their family structure. The name change alone would signal that all families are 
valued.

IV. CONCLUSION

This Essay’s focus on the relative disadvantages experienced by the children 
of privileged—college educated African-American single mothers—might seem 
trivial given the significant poverty, family instability, and risk of poor outcomes 
faced by the much larger number of African-American children in fragile families. 
However, racial inequality affecting one child is still one too many. Further, the 
stigmatization of single-parent families, especially if African-American, negatively 
impacts all children in non-marital families regardless of their parents’ income and 
education. A Healthy Families Initiative would benefit the children of college-
educated single mothers by signaling that their families are no less normative than 
marital families. It would also direct resources to the families that need them most 
to secure their children’s well-being rather than making support dependent on 
marriage.

169. Healthy Marriage, OFFICE OF FAMILY ASSISTANCE,
http://www.acf.hhs.gov/ofa/programs/healthy-marriage/healthy-marriage, (last visited Sep. 8, 2016).

170. Maldonado, supra note 115, at 384 (discussing project funded by the Healthy Marriage 
Initiative that expressly sought “to increase the number of marriages before conception . . . .”).

171. OFFICE OF FAMILY ASSISTANCE, supra note 169 (“Children living in two-parent, married 
household do better in school, have fewer behavioral problems, and are more likely to have successful 
marriages of their own.”).

172. Id.
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