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Speakers
Aziza Ahmed
Aziza Ahmed is Professor of Law at Northeastern University 
School of Law. Professor Ahmed is an internationally renowned 
expert in health law, criminal law and human rights. Her 
scholarship She teaches Property Law, Reproductive and 
Sexual Health and Rights, and International Health Law: 
Governance, Development and Rights. Her scholarship focuses 
on health law and policy, criminal law, race, feminist theory, 
and development and human rights. Professor Ahmed has 
been selected as a fellow with the Program in Law and Public 
Affairs (LAPA) at Princeton University. She will be combining 
her sabbatical and her fellowship to spend the 2017-2018 
academic year developing her work on law, feminism and 
science into a book with particular emphasis on legal and 
policy responses to HIV. 

Taunya Lovell Banks
Taunya Lovell Banks is the Jacob A. France Professor of 
Equality Jurisprudence at the Carey School of Law at the 
University of Maryland where she writes about race and 
identity, gender, class and law in constitutional law, popular 
culture and medicine. She also is a contributing co-editor of 
Screening Justice - The Cinema of Law: Films of Law, Order, and 
Social Justice (2006). Her articles have appeared in numerous 
law journals including Harvard Civil Rights - Civil Liberties Law 
Review, U.C. L. A. Law Review, New York University Review of Law 
& Social Change and Michigan Law Review. Professor Banks is a 
former member of the Association of American Law Schools’ 
Executive Committee, and a two-term Trustee of the Law 
School Admissions Council. She also served on the Editorial 
Boards of the Journal of Legal Education and the Law &  Society 
Review. 

Kevin Brown
Professor Brown has been on the faculty of the Indiana 
University Maurer School of Law since 1987. From August 
2004 to August 2008, he was also the Director of the 
Hudson & Holland Scholars Programs. Hudson & Holland 
is a scholarship program that recruits the high achieving 
underrepresented minority students to the undergraduate 
student body on the Bloomington campus. 
Professor Brown joined the faculty of the Indiana University 
Maurer School of Law in 1987. He teaches Torts, Criminal 
Law, Law and Education, Sports Law, and Race, American 
Society, and the Law. Brown has been a visiting professor at 
the University of Texas School of Law, University of Alabama 
School of Law, and University of San Diego School of Law. He 
has been affiliated with universities on four different continents 
including the National Law School of India University in 
Bangalore, India; the Indian Law Institute in New Delhi, 
India; the Law Faculty of the University of Witwatersrand in 
Johannesburg, South Africa; the Law Faculty of the University 
of Capetown in Capetown, South Africa; Adilet Law School in 
Almaty, Kazakhstan; and the University of Central America in 
Managua, Nicaragua. 
His research interest is primarily in the area of race, law 
and education where he has published over 80 articles or 
comments. Carolina Academic Press published his 2005 book 
entitled, Race, Law and Education in the Post Desegregation Era 
and they published his 2014 book entitled, Because of Our 
Success: The Changing Racial and Ethnic Ancestry of Blacks on 
Affirmative Action. A frequent speaker at scholarly conferences, 
Brown has also spoken on issues of race, law and education to 
groups at annual Convention of the NAACP, the Congressional 
Black Caucus Braintrust Meetings, the National Bar 
Association, the American Bar Association and the Justices of 
the Indiana Supreme Court and at several leading law schools 
including Harvard, NYU, Virginia, Duke, Cornell, Northwestern, 
UCLA and Texas.



Tanya Hernández
Tanya Katerí Hernández, is the Archibald R. Murray Professor 
of Law at Fordham University School of Law, and an 
internationally recognized comparative race law expert 
and Fulbright Scholar who has visited at the Université Paris 
Ouest Nanterre La Défense, in Paris and the University of the 
West Indies Law School, in Trinidad. Professor Hernández’s 
scholarly interest is in the study of comparative race relations 
and anti-discrimination law as displayed in the book Racial 
Subordination in Latin America: The Role of the State, 
Customary Law and the New Civil Rights Response,” 
(Cambridge Univ. Press). Her next book “Multiracials and Civil 
Rights: Mixed-Race Stories of Discrimination” is forthcoming 
from NYU Press.

Leah Hill
Leah A. Hill is associate dean for experiential education and 
associate clinical professor at Fordham University School of 
Law. Dean Hill teaches the Family Advocacy Clinic and 
poverty law. She specializes in interdisciplinary approaches to 
family law problems. Dean Hill is the recipient of the 
prestigious Fulbright Scholar Teaching award and has lectured 
and consulted extensively in the United States and abroad. 
She has also served on numerous local and national 
committees and boards, including, the New York City 
Children’s Cabinet Advisory Board, the Advisory Board for the 
Violent Crimes Against Women on Campuses Technical 
Assistance Program and the National Child Custody and 
Visitation Focus Group.
Upon graduating from law school Professor Hill was awarded 
a Reginald Heber Smith Community Lawyer Fellowship. She 
later served as a staff attorney with Legal Services for New 
York and the Legal Aid Society’s Civil Division. Prior to joining 
the Fordham Law faculty in 1996, Professor Hill was an acting 
assistant professor at New York University School of Law.

Selected Publications
Do You See What I See? Reflections on How Bias Infiltrates 
the New York City Family Court — the Case of the Court 
Ordered Investigation, 40 Colum. J.L. & Soc. Probs. 527, 
Summer 2007 The Racial Geography of the Child Welfare 
System: Community Impact and Response, Edited with 
Dorothy Roberts, Erik Pitchal and Katherine Kraus 2007
Professional Mandate for the Use of “Strategic Collaborations” 
by Lawyers and Social Workers In Child Maltreatment/ 
Intimate Partner Violence, with Virgina Strand, Ann Moynihan 
and Mary Ann Forgey
Social Work in the Era of Devolution: Toward a Just Practice, 
Fordham University Press, New York 2001 (book chapter)
Women, Children and Domestic Violence: Current Tensions 
and Emerging Issues, When Are Battered Women Negligent 
Mothers? Fordham Urban Law Journal, Winter 2000 
(Symposium Issue, Published Remarks)
Education
Professor Hill obtained her BA in sociology from Brooklyn 
College in 1982 and her JD from Rutgers University School of 
Law-Newark in 1985, where she was a staff member of the 
Women’s Rights Law Reporter.

Jonathan Kahn
Jonathan Kahn is the James E. Kelley Professor of Law at 
Mitchell | Hamline School of Law. He holds a Ph.D. in U.S. 
History from Cornell University and a J.D. from the Boalt 
Hall School of Law, University of California, Berkeley. His 
current research focuses on how intersections of law and 
biotechnology shape broder understandings of race and racism 
in American society. He received a three year grant from the 
National Library of Medicine to support the writing of his book, 
Race in a Bottle: The Story of BiDil and Racialized Medicine in a 
Post-Genomic Age (Columbia University Press, 2013), which 
was awarded Honorable Mention for the 2013 Best Book 
Award, by the Race, Ethnicity, and Politics Section of the 
American Political Science Association. His most recent book, 
Race on the Brain: What Implicit Bias Gets Wrong About the 
Struggle for Racial Justice has just been published by Columbia 
University Press: https://cup.columbia.edu/book/race-on-the-
brain/9780231184243.

Terence Keel
Dr. Terence Keel is an Associate Professor at the University of 
California, Santa Barbara where he serves as Vice Chair to the 
Department of History and holds an appointment in the Black 
Studies Department. He earned is PhD from Harvard 
University. Dr. Keel is an interdisciplinary scholar with training 
in religious studies, the history of science, African American 
history, as well as science and technology studies. He has 
written widely about the history of racism and its connections 
to the modern biological sciences, religious intellectual history, 
law, medicine, and public health. His research has explored 
these issues in the United States, Europe, and Mexico. His 
book, Divine Variations (Stanford University Press, January 
2018) is a study of how Christian thought facilitated the 
development of scientific racism and shaped the epistemic 
commitments of the modern study of human biodiversity. 



Robin Lenhardt
Robin A. Lenhardt is a Professor of Law and the Founder 
and Faculty Director of the Center on Race, Law & Justice 
at Fordham Law School. Professor Lenhardt specializes in 
matters pertaining to race, civil rights, family, and citizenship. 
In addition to Fordham, she has held teaching positions at 
Columbia Law School, the Georgetown University Law Center, 
and the University of Chicago Law School. Before entering 
legal academia, Professor Lenhardt held a number of positions 
in the private and non-profit sectors. A law clerk to U.S. 
Supreme Court Justice Stephen G. Breyer and Judge Hugh 
Bownes of the U.S. Court of Appeals for the First Circuit, 
Professor Lenhardt was formerly a Counsel in the Washington, 
D.C. office of Wilmer, Cutler & Pickering, where she was a 
member of the litigation team that defended the University of 
Michigan in the Grutter v. Bollinger and Gratz v. Bollinger 
affirmative action lawsuits. Professor Lenhardt received a 
Skadden Foundation Fellowship to work as a staff attorney for 
the National Lawyers’ Committee for Civil Rights and was 
employed as an attorney advisor in the U.S. Department of 
Justice’s Office of Legal Counsel. She later returned to DOJ to 
review civil rights issues as part of President Barack Obama’s 
transition team. Professor Lenhardt’s scholarship has appeared 
in numerous books and journals, including the California Law 
Review, the Iowa Law Review, the New York University Law 
Review, and the UCLA Law Review. Professor Lenhardt is 
currently co-editor of a book entitled Critical Race Judgments: 
U.S. Opinions on Race and Law that will be published by 
Cambridge University Press. She holds an A.B. degree in 
English from Brown University; a J.D. from Harvard Law 
School; an M.P.A. from Harvard University’s John F. Kennedy 
School of Government; and an L.L.M. from the Georgetown 
University Law Center.

Minkah Makalani
Minkah Makalani is associate professor of African and African 
Diaspora Studies at the University of Texas at Austin. He is the 
author of the book, In the Cause of Freedom: Radical Black 
Internationalism from Harlem to London, 1917-1939, and co-editor 
(with Davarian Baldwin) of Escape from New York: The New 
Negro Renaissance beyond Harlem. His work has appeared in the 
journals Souls, Social Text, Journal of African American History, 
Women, Gender, and Families of Color, and South Atlantic 
Quarterly, as well as in the collections White Out: The 
Continuing Significance of Racism, Outside In: The Transnational 
Circuitry of U.S. History, and C.L.R. James’ Beyond a Boundary 
Fifty Years On. He is currently at work on a study of C. L. R. 
James’s return to Trinidad in 1958, and his work on West 
Indies Federation. It is tentatively titled, Calypso Conquered the 
World: C.L.R. James and the Politically Unimaginable in Trinidad. 

Linda McClain
Linda C. McClain is Professor of Law and Paul M. Siskind 
Research Scholar at Boston University School of Law, and 
affiliated faculty with BU’s Kilachand Honors College and 
Women’s Gender and Sexuality Studies Program. She teaches 
family law, feminist legal theory, and gender and law. In 
2016-2017, she was a Laurance S. Rockefeller Faculty Fellow at 
the University Center for Human Values, Princeton University. 
Her current book project, Bigotry, Conscience, and Marriage: Past 
and Present Controversies (under contract with Oxford 
University Press), examines the rhetoric of bigotry and 
conscience 
in controversies over interracial, interfaith, and same-sex 
marriage and controversies over religious and “conscience-
based” exemptions from antidiscrimination laws. Her 
scholarship addresses the respective roles of the institutions of 
civil society and government in fostering persons’ capacities 
for democratic and personal self-government, as in The 
Place of Families: Fostering Capacity, Equality, and Responsibility 
(Harvard University Press, 2006), and the relationship 
between constitutional rights and responsibilities, as in 
Ordered Liberty: Rights, Responsibilities, and Virtues (Harvard, 
2013) 
(with James E. Fleming). Other books include: Gay Rights and 
the Constitution (Foundation Press, 2016) (co-authored with 
Fleming, Sotirios A. Barber, and Stephen Macedo); Gender 
Equality: Dimensions of Women’s Equal Citizenship (Cambridge 
University Press, 2009) (co-edited with Joanna Grossman); 
and What is Parenthood? Contemporary Debates About the 
Family (NYU Press, 2013 (co-edited with Daniel Cere). 

Jasmine Mitchell
Jasmine Mitchell is an Assistant Professor of American Studies 
and Media Studies at the State University of New York-Old 
Westbury. Her book manuscript, Imagining the Mulatta: 
Managing Blackness in U.S. and Brazilian Media argues that 
contemporary popular media representations of the mulatta (a 
woman of African and European descent) function as 
contested symbols of multiracial harmony in the United States 
and Brazil while simultaneously masking anti-blackness in the 
Americas. She is an active member of the Critical Mixed Race 
Studies Association.



Melissa Murray
Melissa Murray is the Alexander F. and May T. Morrison 
Professor of Law at the University of California, Berkeley. 
From March 2016 to June 2017, she served as interim dean 
of Berkeley Law from March 2016 to June 2017. Her research 
focuses on the roles that criminal law and family law play 
in articulating the legal parameters of intimate life, and 
encompasses such topics as marriage and its alternatives, 
the legal regulation of sex and sexuality, the marriage equality 
debate, and reproductive rights and justice. Her publications 
have appeared (or are forthcoming) in the California Law 
Review, Columbia Law Review, Michigan Law Review, Pennsylvania 
Law Review, Virginia Law Review, and Yale Law Journal, among 
others. She is the co-author (with K. Luker) of Cases on 
Reproductive Rights and Justice, the first casebook in the field 
of reproductive rights and justice. Murray is a graduate of 
the University of Virginia and Yale Law School. Following law 
school, Murray clerked for Hon. Stefan R. Underhill and Hon. 
Sonia Sotomayor. 

Osagie Obasogie
Osagie K. Obasogie, J.D., Ph.D., is Haas Distinguished Chair 
and Professor of Bioethics at the University of California, 
Berkeley, in the Joint Medical Program and School of 
Public Health. He is also a Senior Fellow at the Center 
for Genetics and Society. Obasogie’s scholarly interests 
include Constitutional law, bioethics, sociology of law, and 
reproductive and genetic technologies. His writings have 
spanned both academic and public audiences, with journal 
articles in venues such as the Law & Society Review, University 
of Pennsylvania Journal of Constitutional Law, Stanford Technology 
Law Review, and the Journal of Law, Medicine, and Ethics along 
with commentaries in outlets including the New York Times, The 
Atlantic, Slate, the Los Angeles Times, Boston Globe, San Francisco 
Chronicle, and New Scientist. His first book, Blinded By Sight: 
Seeing Race Through the Eyes of the Blind(Stanford University 
Press) was awarded the Herbert Jacob Book Prize by the Law 
and Society Association. His second book, Beyond Bioethics: 
Towards a New Biopolitics (co-edited with Marcy Darnovsky), 
examines the past, present, and future of bioethics and is 
forthcoming with the University of California Press. Obasogie 
received his B.A. in Sociology and Political Science (with 
distinction in both majors) from Yale University, his J.D. from 
Columbia Law School where he was a Harlan Fiske Stone 
Scholar, and his Ph.D. in Sociology from the University of 
California, Berkeley where he was a fellow with the National 
Science Foundation. 

Reginald Oh
Reginald Oh is Professor of Law at Cleveland-Marshall College 
of Law at Cleveland State University. He teaches Constitutional 
Law, Civil Procedure, and Legal Profession. His scholarship 
focuses on issues of race, racism, and equal protection. 

Chinyere Osuji
Chinyere Osuji is an Assistant Professor of Sociology at 
Rutgers University (Camden) with affiliations in Africana 
Studies and Latin American and Latino studies. Before coming 
to Rutgers, she was a Postdoctoral Fellow at the University 
of Pennsylvania Center for Africana Studies. Her first 
book, Boundaries of Love: Interracial Marriage from the United 
States to Brazil (Under contract, NYU Press), takes a novel 
approach to race relations by centering the experiences of 
black-white couples in the two sites. Based on 103 qualitative 
individual interviews with spouses in black-white couples in 
Los Angeles and Rio de Janeiro (in Portuguese), Boundaries of 
Love is among the first systematic comparisons of how non-
elite Americans and Brazilians, both black and white, give 
meaning to race and color in their everyday lives. Examining 
the family as a key institution for dissolving, reinforcing, 
bridging and blurring ethnoracial boundaries, Boundaries 
of Love is also among the first studies of comparative race 
relations taking an intersectional approach. Research from this 
study has garnered awards from the American Sociological 
Association’s Section on Racial and Ethnic Minorities (ASA-
SREM) and the Population Association of America (PAA).

Kimani Paul-Emile
Kimani Paul-Emile is an Associate Professor of Law, Associate 
Director and Head of Domestic Programs and Initiatives 
at Fordham Law School’s Center on Race, Law & Justice, and 
faculty co-director of the Fordham Law School Stein Center 
for Law & Ethics. Dr. Paul-Emile specializes in the areas of law 
& biomedical ethics, anti-discrimination law, and health law. 
Her scholarship has been published widely in such journals as 
the Virginia Law Review, Georgetown Law Journal (forthcoming 
2018), UCLA Law Review, George Washington Law Review, 
and the New England Journal of Medicine. Dr. Paul-Emile’s 
scholarship has appeared in or been covered by over 30 
national and international news organizations, including the 
New York Times, National Public Radio, CBS News, MSNBC, CNN, 
Al Jazeera America, and The Guardian. 
Dr. Paul-Emile was selected by the Greenwall Foundation to 
receive a Faculty Scholar Award in Bioethics for 2013-2016: an 
award intended to enable outstanding junior faculty members 
to conduct original research to help resolve important policy 
and clinical dilemmas at the intersection of ethics and the life 
sciences. She was also awarded a Public Health Law Research 
grant from the Robert Wood Johnson Foundation, the nation’s 
leading philanthropy on health and health care. 
Prior to pursuing her doctoral degree, Dr. Paul-Emile served 
as associate counsel at the Brennan Center for Justice at 
New York University School of Law, and practiced civil rights 
law at the Center for Constitutional Rights, where she was a 
National Association for Public Interest Law (now Equal Justice 
Works) Fellow and later the William Moses Kunstler Fellow for 
Racial Justice. She also served as senior faculty development 
consultant at the New York University Center for Teaching 
Excellence. Dr. Paul-Emile holds an A.B. degree in Political 
Science and in American Civilization, with honors, from Brown 
University; a J.D. from Georgetown University Law Center; and 
a Ph.D. in American Studies from New York University. 



Russell Robinson
Prior to joining UC Berkeley, Robinson was Professor of Law 
at UCLA. Robinson graduated with honors from Harvard Law 
School (1998), after receiving his B.A. summa cum laude 
from Hampton University (1995). Robinson clerked for Judge 
Dorothy Nelson of the Ninth Circuit Court of Appeals (1998-
99) and for Justice Stephen Breyer of the U.S. Supreme Court
(2000-01). He has also worked for the U.S. Department of
Justice, Office of Legal Counsel (1999-2000) and the firm of
Akin, Gump, Strauss, Hauer and Feld in Los Angeles, practicing
entertainment law (2001-02).
Robinson’s scholarly and teaching interests include 
antidiscrimination law, race and sexuality, law and psychology, 
constitutional law, and media and entertainment law. His 
publications include: “Unequal Protection,” 67 Stan. L. 
Rev. (2015); “Diverging Identities,” in After Marriage: The 
Future of LGBT Rights,NYU Press (2015); “Marriage Equality 
and Postracialism,” 61 UCLA L. Rev. 1010 (2014); “Masculinity 
as Prison: Sexual Identity, Race, and Incarceration,” 99 Calif. 
L. Rev. 1309 (2011); “Casting and Caste-ing: Reconciling
Artistic Freedom and Antidiscrimination Norms,” 95 Calif.
L. Rev. 1 (2007); “Uncovering Covering,” 101 Nw. U. L.
Rev. 1809 (2007); “Perceptual Segregation,” 108 Colum.
L. Rev. 1093 (2008); “Structural Dimensions of Romantic
Preferences,” 76 Fordham L. Rev. 2787 (2008); and “Racing the
Closet,” 61 Stan. L. Rev. 1463 (2009).

Rose Cuison Villazor
Professor Rose Cuison Villazor is Professor of Law and 
Martin Luther King, Jr. Hall Research Scholar at the University 
of California at Davis School of Law. In the Fall of 2017, 
she is Visiting Professor of Law at Columbia Law School. 
Professor Villazor teaches, researchers and writes in the 
areas of immigration and citizenship law, property law, Asian 
Americans and the law, equal protection law and critical race 
theory. Her research agenda explores legal structures and 
systems that determine membership and sense of belonging in 
the United States. 
Her published or soon-to-be-published law review articles 
include, “American Nationals and Interstitial Citizenship,” in 
the Fordham Law Review (2017), “The Undocumented Closet,” 
in the North Carolina Law Review (2013), “The Other Loving: 
Uncovering the Federal Regulation of Interracial Marriages,” in 
the New York University Law Review (2011), and “Rediscovering 
Oyama v. California: At the Intersection of Property, Race and 
Citizenship,” in the Washington University Law Review (2010). 
Her books include The Immigration and Nationality Act of 1965: 
Legislating a New America (2015) (with Gabriel “Jack” Chin) and 
Loving v. Virginia in a Post-Racial World: Rethinking Race, Sex, and 
Marriage (2012) (with Kevin Maillard). 
She obtained her LL.M from Columbia Law School, where she 
served as a Human Rights Fellow, and her J.D. from American 
University Washington College of Law, where she was a 
Valentin Fuentes Fellow.

William Zabel
Bill Zabel is founding partner of Schulte Roth and Zabel. 
He practices in the areas of estate planning, wills, trusts, 
charitable foundations, income-and gift-tax planning, estate 
administration, and family law. 
Bill graduated summa cum laude and Phi Beta Kappa from 
Princeton University and cum laude from Harvard Law 
School. Bill has received numerous awards, including a 
Lifetime Achievement Award from The American Lawyer, 
an Eleanor Roosevelt Val-Kill Award, the Brandeis University 
Distinguished Community Service Award, the Distinguished 
Service Award (conferred by The New School), the Lawyers 
Committee for Human Rights Extraordinary Leader Award, and 
the Champion for Change Award from the Harry and Jeanette 
Weinberg Center for Elder Abuse Prevention. In 2014, Bill won 
the inaugural Robert F. Kennedy Justice Prize from the Lawyers’ 
Committee for Civil Rights Under Law. 
Bill is a member of the American Law Institute and the Council 
on Foreign Relations, a Fellow of Brandeis University, American 
College of Trusts and Estates Counsel and the American Bar 
Foundation, and an Academician of the International Academy 
of Estate and Trust Law. His civic and philanthropic activities 
have included, among many others, chair of Human Rights 
First, trustee or director of New York University, The New 
School, Mailman School of Public Health, The Lymphoma 
Foundation, The JPB Foundation (vice chairman), Doctors of 
the World, Princeton University Planned Giving Committee, 
Sakharov Archives, Lincoln Center Theater, and The Academy 
of American Poets.
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Pew Research Center is a nonpartisan fact tank that informs the public about the issues, attitudes 
and trends shaping America and the world. It does not take policy positions. The Center conducts 
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Terminology  
The term “intermarriage” refers to marriages between a Hispanic and a non-Hispanic, or 
marriages between non-Hispanic spouses who come from the following different racial groups: 
white, black, Asian, American Indian, multiracial or some other race.1  

In the racial and ethnic classification system used for this report, individuals are classified first by 
ethnicity (defined as whether someone is Hispanic or not) and then by race. As such, all references 
to whites, blacks, Asians, American Indians, multiracial persons or persons of some other race 
include those who are not Hispanic; Hispanics may be of any race. So, for instance, in the 2015 
American Community Survey, 4% of black newlyweds reported that they are also Hispanic. These 
people are categorized as “Hispanic” in this analysis, and if they are married to someone who 
identifies as a non-Hispanic black, both are counted as being in an intermarriage. By the same 
token, if a Hispanic black person marries a non-Hispanic white person, their marriage would be 
classified as one between a Hispanic and a white person rather than a black and a white person. 

Beginning with the 2000 census, individuals could choose to identify with more than one group in 
response to the race question. In this analysis, these multiracial people are treated as a separate 
race category, different from those who identify as a single race, including those who identify as 
“some other race.” (As with single race individuals, a multiracial person who also identifies as 
Hispanic would be classified as Hispanic.)  

In the secondary data analysis, the term “Asian” includes native Hawaiians and other Pacific 
Islanders; “American Indian” includes Alaska natives. In the analysis of the Pew Research Center 
surveys and the General Social Survey, Asian includes anyone who self-identifies as Asian. 

“Newlyweds” or people who are “recently married” or “newly married” include those who got 
married in the 12 months prior to being surveyed for 2008 to 2015 data. In all other years, 
newlyweds are those who married in that same year. Data analyses for 1967 through 1980 are 
limited to newlyweds who married for the first time, while analyses for subsequent years include 
people marrying for the first time and those who have remarried.  

People born in one of the 50 states or the District of Columbia or who were born abroad to at least 
one American parent are classified as “U.S. born.” All others are classified as “foreign born,” 

                                                        
1 This marks a change from prior Pew Research Center reports regarding intermarriage, which classified couples including one multiracial 
spouse and one spouse of “some other race” (who didn’t identify as white, black, Hispanic, Asian or multiracial) as being in a same-race 
marriage. Because there are very few people who fall into the “some other race” category, the fact that these couples are now classified as 
intermarried has a minimal effect on estimates. 
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including those born in Puerto Rico or other United States territories. While these individuals are 
U.S. citizens by birth, the convention of categorizing persons living in the U.S. who were born in 
U.S. territories as foreign born has been used by the United Nations. The terms “foreign born” and 
“immigrant” are used interchangeably. 

In the analysis of educational attainment, “some college” includes those with an associate degree 
or those who attended college but did not obtain a degree. “High school or less” includes those 
who have attained a high school diploma or its equivalent, such as a General Education 
Development (GED) certificate. 

“Metro areas” in this report are classified based on metropolitan statistical areas (MSA), which 
consist of at least one large urban core with 50,000 people or more, as well as neighboring areas 
that are socially and economically linked to the core area. They are a proxy for urban and 
suburban areas.  

For Pew Research Center survey data, references to urban, suburban and rural are based on the 
respondent’s ZIP code. Urban residents are those who live within the central city of an MSA. 
Suburban residents are those who live within an MSA county, but are not within the central city. 
Rural residents are those who do not live in an MSA county. 
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Intermarriage in the U.S. 50 Years After Loving v. Virginia 

One-in-six newlyweds are married to someone of a different race  
or ethnicity 
In 2015, 17% of all U.S. newlyweds had a spouse of a different 
race or ethnicity, marking more than a fivefold increase since 
1967, when 3% of newlyweds were intermarried, according to a 
new Pew Research Center analysis of U.S. Census Bureau data. 2  
In that year, the U.S. Supreme Court in the Loving v. Virginia 
case ruled that marriage across racial lines was legal throughout 
the country. Until this ruling, interracial marriages were 
forbidden in many states.  

More broadly, one-in-ten married people in 2015 – not just 
those who recently married – had a spouse of a different race or 
ethnicity. This translates into 11 million people who were 
intermarried. The growth in intermarriage has coincided with 
shifting societal norms as Americans have become more 
accepting of marriages involving spouses of different races and 
ethnicities, even within their own families.  

The most dramatic increases in intermarriage have occurred 
among black newlyweds. Since 1980, the share who married 
someone of a different race or ethnicity has more than tripled 
from 5% to 18%. White newlyweds, too, have experienced a 
rapid increase in intermarriage, with rates rising from 4% to 
11%. However, despite this increase, they remain the least likely 
of all major racial or ethnic groups to marry someone of a 
different race or ethnicity.  

                                                        
2 In keeping with the U.S. Census Bureau definition, ethnicity refers to whether an individual is of Hispanic origin or not. Intermarriages are 
defined as marriages between Hispanic and non-Hispanic persons, or marriages between white, black, Asian, American Indian or multiracial 
persons, or persons who report that they are some other race. Among all intermarried couples in 2015, 54% were in interethnic 
(Hispanic/non-Hispanic) marriages, and the remainder was in interracial marriages.  

https://www.census.gov/mso/www/training/pdf/race-ethnicity-onepager.pdf
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Asian and Hispanic newlyweds are by far the 
most likely to intermarry in the U.S. About 
three-in-ten Asian newlyweds3 (29%) did so in 
2015, and the share was 27% among recently 
married Hispanics. For these groups, 
intermarriage is even more prevalent among 
the U.S. born: 39% of U.S.-born Hispanic 
newlyweds and almost half (46%) of U.S.-born 
Asian newlyweds have a spouse of a different 
race or ethnicity. 

For blacks and Asians, stark 
gender differences in 
intermarriage  

Among blacks, intermarriage is twice as 
prevalent for male newlyweds as it is for their 
female counterparts. While about one-fourth 
of recently married black men (24%) have a 
spouse of a different race or ethnicity, this 
share is 12% among recently married black 
women.  

There are dramatic gender differences among 
Asian newlyweds as well, though they run in 
the opposite direction – Asian women are far 
more likely to intermarry than their male 
counterparts. In 2015, just over one-third 
(36%) of newlywed Asian women had a spouse 
of a different race or ethnicity, compared with 
21% of newlywed Asian men.  

In contrast, among white and Hispanic 
newlyweds, the shares who intermarry are 
similar for men and women. Some 12% of 
recently married white men and 10% of white 

                                                        
3 Asian Americans are an incredibly diverse group, with varying histories in the U.S. and very different demographic and economic profiles. For 
a more detailed look at Asian American subgroups and their intermarriage patterns, see “The Rise of Asian Americans”. 

About three-in-ten Asian newlyweds in 
the U.S. are intermarried 
% of newlyweds who are intermarried 

 

Note: Whites, blacks and Asians include only non-Hispanics. 
Hispanics are of any race. Asians include Pacific Islanders. 
Source: Pew Research Center analysis of 2014-2015 American 
Community Survey (IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 

PEW RESEARCH CENTER 

Black men are twice as likely as black 
women to intermarry 
% of U.S. newlyweds who are intermarried 

 

Note: Whites, blacks and Asians include only non-Hispanics. 
Hispanics are of any race. Asians include Pacific Islanders. 
Source: Pew Research Center analysis of 2014-2015 American 
Community Survey (IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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women have a spouse of a different race or ethnicity, and among Hispanics, 26% of newly married 
men and 28% of women do. 

A more diverse population and shifting attitudes are contributing to the 
rise of intermarriage 

The rapid increases in intermarriage rates for recently married whites and blacks have played an 
important role in driving up the overall rate of intermarriage in the U.S. However, the growing 
share of the population that is Asian or Hispanic, combined with these groups’ high rates of 
intermarriage, is further boosting U.S. intermarriage overall. Among all newlyweds, the share who 
are Hispanic has risen by 9 percentage points since 1980, and the share who are Asian has risen 4 
points. Meanwhile, the share 
of newlyweds who are white 
has dropped by 15 points. 

Attitudes about intermarriage 
are changing as well. In just 
seven years, the share of 
adults saying that the 
growing number of people 
marrying someone of a 
different race is good for 
society has risen 15 points, to 
39%, according to a new Pew 
Research Center survey 
conducted Feb. 28-March 12, 
2017.  

The decline in opposition to 
intermarriage in the longer 
term has been even more 
dramatic, a new Pew 
Research Center analysis of 
data from the General Social 
Survey has found. In 1990, 
63% of nonblack adults 
surveyed said they would be 
very or somewhat opposed to 

Dramatic dive in share of nonblacks who would oppose 
a relative marrying a black person 
% saying they would be very or somewhat opposed to a close relative 
marrying someone who is ___ among U.S. adults who are not that race or 
ethnicity 

 

Note: Due to changes in question wording, the universe of nonblacks prior to 2000 includes 
anyone who reported a race other than black; in 2000 and later, the universe of nonblacks 
includes those who did not identify as single-race, non-Hispanic blacks (and so may include 
Hispanic blacks and multiracial blacks). 
Source: Pew Research Center analysis of General Social Survey. 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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a close relative marrying a black person; today the figure stands at 14%. Opposition to a close 
relative entering into an intermarriage with a spouse who is Hispanic or Asian has also declined 
markedly since 2000, when data regarding those groups first became available. The share of 
nonwhites saying they would oppose having a family member marry a white person has edged 
downward as well.  

Intermarriage somewhat more common among 
the college educated 

In 1980, the rate of intermarriage did not differ markedly by 
educational attainment among newlyweds. Since that time, 
however, a modest intermarriage gap has emerged. In 2015, 
14% of newlyweds with a high school diploma or less were 
married to someone of a different race or ethnicity, compared 
with 18% of those with some college and 19% of those with a 
bachelor’s degree or more. 

The educational gap is most striking among Hispanics: While 
almost half (46%) of Hispanic newlyweds with a bachelor’s 
degree were intermarried in 2015, this share drops to 16% for 
those with a high school diploma or less – a pattern driven 
partially, but not entirely, by the higher share of immigrants 
among the less educated. Intermarriage is also slightly more 
common among black newlyweds with a bachelor’s degree 
(21%) than those with some college (17%) or a high school 
diploma or less (15%).  

Among recently married Asians, however, the pattern is 
different – intermarriage is far more common among those 
with some college (39%) than those with either more education 
(29%) or less education (26%). Among white newlyweds, 
intermarriage rates are similar regardless of educational 
attainment.  

An emerging educational 
gap in intermarriage 
% of U.S. newlyweds ages 25 and 
older who are intermarried 

  

Note: “Some college” includes those with an 
associate degree and those who attended 
college but did not obtain a degree. The 
2015 time point is based on combined 
2014 and 2015 data. 
Source: Pew Research Center analysis of 
2014-2015 American Community Survey 
and 1980 decennial census (IPUMS). 
“Intermarriage in the U.S. 50 Years After 
Loving v. Virginia” 

PEW RESEARCH CENTER 

7 

14 

18 

8 

19 

1980 2015

Bachelor's 
degree+ 

High school 
or less 

Some 
college 



9 

PEW RESEARCH CENTER 

www.pewresearch.org 

Other key findings 

 The most common racial or ethnic pairing among newlywed 
intermarried couples is one Hispanic and one white spouse 
(42%). Next most common are one white and one Asian spouse 
(15%) and one white and one multiracial spouse (12%).  

 Newlyweds living in metropolitan areas are more likely to be 
intermarried than those in non-metropolitan areas (18% vs. 
11%). This pattern is driven entirely by whites; Hispanics and 
Asians are more likely to intermarry if they live in non-metro 
areas. The rates do not vary by place of residence for blacks.  

 Among black newlyweds, the gender gap in intermarriage 
increases with education: For those with a high school diploma 
or less, 17% of men vs. 10% of women are intermarried, while 
among those with a bachelor’s degree, black men are more than 
twice as likely as black women to intermarry (30% vs. 13%). 

 Among newlyweds, intermarriage is most common for those in 
their 30s (18%). Even so, 13% of newlyweds ages 50 and older 
are married to someone of a different race or ethnicity. 

 There is a sharp partisan divide in attitudes about interracial 
marriage. Roughly half (49%) of Democrats and independents 
who lean to the Democratic Party say the growing number of 
people of different races marrying each other is a good thing for 
society. Only 28% of Republicans and Republican-leaning 
independents share that view. 
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1. Trends and patterns in intermarriage 
In 1967, when miscegenation laws were 
overturned in the United States, 3% of all 
newlyweds were married to someone of a 
different race or ethnicity. Since then, 
intermarriage rates have steadily climbed. By 
1980, the share of intermarried newlyweds 
had about doubled to 7%. And by 2015 the 
number had risen to 17%.4  

All told, more than 670,000 newlyweds in 
2015 had recently entered into a marriage with 
someone of a different race or ethnicity. By 
comparison, in 1980, the first year for which 
detailed data are available, about 230,000 
newlyweds had done so. 

The long-term annual growth in newlyweds 
marrying someone of a different race or 
ethnicity has led to dramatic increases in the 
overall number of people who are presently 
intermarried – including both those who 
recently married and those who did so years, 
or even decades, earlier. In 2015, that number 
stood at 11 million – 10% of all married people. 
The share has tripled since 1980, when 3% of 
married people – about 3 million altogether – had a spouse of a different race or ethnicity.  

                                                        
4 Interracial and interethnic relationships are about as common among the growing share of cohabitors as they are among newlyweds. In 
2015 about 6% of people were in a cohabiting relationship, and 18% of these cohabitors had a partner of another race or ethnicity. 

Since 1967, a steady rise in 
intermarriage in the U.S. 
% who are intermarried among … 

 

Note: Data prior to 1980 are estimates. See Methodology for more 
details. For “all married people,” 1980, 1990, 2000, and 2008-
2015 data points are shown. 
Source: Pew Research Center analysis of 2008-2015 American 
Community Survey and 1980, 1990 and 2000 decennial censuses 
(IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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Intermarriage varies by race and ethnicity 

Overall increases in intermarriage have been fueled in part by 
rising intermarriage rates among black newlyweds and among 
white newlyweds. The share of recently married blacks with a 
spouse of a different race or ethnicity has more than tripled, 
from 5% in 1980 to 18% in 2015. Among recently married 
whites, rates have more than doubled, from 4% up to 11%. 

At the same time, intermarriage has ticked down among 
recently married Asians and remained more or less stable 
among Hispanic newlyweds. Even though intermarriage has 
not been increasing for these two groups, they remain far more 
likely than black or white newlyweds to marry someone of a 
different race or ethnicity. About three-in-ten Asian newlyweds 
(29%) have a spouse of a different race or ethnicity. The same 
is true of 27% of Hispanics.  

For newly married Hispanics and Asians, the likelihood of 
intermarriage is closely related to whether they were born in 
the U.S. or abroad. Among the half of Hispanic newlyweds who 
are immigrants, 15% married a non-Hispanic. In comparison, 
39% of the U.S. born did so. The pattern is similar among 
Asian newlyweds, three-fourths of whom are immigrants. 
While 24% of foreign-born Asian newlyweds have a spouse of a 
different race or ethnicity, this share rises to 46% among the 
U.S. born. 

The changing racial and ethnic profile of U.S. newlyweds 
is linked to growth in intermarriage 

Significant growth in the Hispanic and Asian populations in 
the U.S. since 1980, coupled with the high rates of 
intermarriage among Hispanic and Asian newlyweds, has been 
an important factor driving the rise in intermarriage. Since that time, the share of all newlyweds 
that were Hispanic rose 9 percentage points, from 8% to 17%, and the share that were Asian grew 
from 2% to 6%. At the same time, the share of white newlyweds declined by 15 points and the 
share of black newlyweds held steady.  

Dramatic increases in 
intermarriage for blacks, 
whites 
% of U.S. newlyweds who are 
intermarried 

 

Note: Whites, blacks and Asians include only 
non-Hispanics. Hispanics are of any race. 
Asians include Pacific Islanders. The 2015 
time point is based on combined 2014 and 
2015 data. 
Source: Pew Research Center analysis of 
2014-2015 American Community Survey 
and 1980 decennial census (IPUMS). 
“Intermarriage in the U.S. 50 Years After 
Loving v. Virginia” 
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The size of each racial and ethnic group can 
also influence intermarriage rates by affecting 
the pool of potential marriage partners in the 
“marriage market,” which consists of all 
newlyweds and all unmarried adults 
combined.5 For example, whites, who 
comprise the largest share of the U.S. 
population, may be more likely to marry 
someone of the same race simply because most 
potential partners are white. And members of 
smaller racial or ethnic groups may be more 
likely to intermarry because relatively few 
potential partners share their race or ethnicity.  

But size alone cannot totally explain 
intermarriage patterns. Hispanics, for 
instance, made up 17% of the U.S. marriage 
market in 2015, yet their newlywed 
intermarriage rates were comparable to those 
of Asians, who comprised only 5% of the 
marriage market. And while the share of the 
marriage market comprised of Hispanics has 
grown markedly since 1980, when it was 6%, 
their intermarriage rate has remained stable. 
Perhaps more striking – the share of blacks in the marriage market has remained more or less 
constant (15% in 1980, 16% in 2015), yet their intermarriage rate has more than tripled.  

For blacks and Asians, big gender gaps in intermarriage 

While there is no overall gender difference in intermarriage among newlyweds6, starkly different 
gender patterns emerge for some major racial and ethnic groups. 

One of the most dramatic patterns occurs among black newlyweds: Black men are twice as likely as 
black women to have a spouse of a different race or ethnicity (24% vs. 12%). This gender gap has 

                                                        
5 This represents a rough proxy for the pool of potential spouses available in the recent past. 
6 This is almost by definition: Among people in opposite-sex marriages, there will be no variation in the likelihood of men and women being 
intermarried. Overall gender differences in intermarriage could emerge as a result of differing rates of intermarriage among man-man and 
woman-woman marriages, but same-sex marriages account for less than 1% of all marriages so have little effect on the overall number.  
 

A rising share of newlyweds are 
Hispanic or Asian, while white 
newlyweds are on the decline 
% of all newlyweds in the U.S. by race and ethnicity 

 

Note: Whites, blacks and Asians include only non-Hispanics. 
Hispanics are of any race. Asians include Pacific Islanders. The 
2015 time point is based on combined 2014 and 2015 data. 
Source: Pew Research Center analysis of 2014-2015 American 
Community Survey and 1980 decennial census (IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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been a long-standing one – in 1980, 8% of 
recently married black men and 3% of their 
female counterparts were married to someone 
of a different race or ethnicity.  

A significant gender gap in intermarriage is 
apparent among Asian newlyweds as well, 
though the gap runs in the opposite direction: 
Just over one-third (36%) of Asian newlywed 
women have a spouse of a different race or 
ethnicity, while 21% of Asian newlywed men 
do. A substantial gender gap in intermarriage 
was also present in 1980, when 39% of newly 
married Asian women and 26% of their male 
counterparts were married to someone of a 
different race or ethnicity. 

Among Asian newlyweds, these gender 
differences exist for both immigrants (15% 
men, 31% women) and the U.S. born (38% 
men, 54% women). While the gender gap 
among Asian immigrants has remained 
relatively stable, the gap among the U.S. born has widened substantially since 1980, when 
intermarriage stood at 46% among newlywed Asian men and 49% among newlywed Asian women. 

Among white newlyweds, there is no notable gender gap in intermarriage – 12% of men and 10% 
of women had married someone of a different race or ethnicity in 2015. The same was true in 
1980, when 4% of recently married men and 4% of recently married women had intermarried. 

As is the case among whites, intermarriage is about equally common for newlywed Hispanic men 
and women. In 2015, 26% of recently married Hispanic men were married to a non-Hispanic, as 
were 28% of their female counterparts. These intermarriage rates have changed little since 1980.  

Black men are twice as likely as black 
women to intermarry 
% of U.S. newlyweds who are intermarried 

 

Note: Whites, blacks and Asians include only non-Hispanics. 
Hispanics are of any race. Asians include Pacific Islanders. 
Source: Pew Research Center analysis of 2014-2015 American 
Community Survey (IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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A growing educational gap in intermarriage 

In 2015 the likelihood of marrying someone of a different race 
or ethnicity was somewhat higher among newlyweds with at 
least some college experience than among those with a high 
school diploma or less. While 14% of the less-educated group 
was married to someone of a different race or ethnicity, this 
share rose to 18% among those with some college experience 
and 19% among those with at least a bachelor’s degree. This 
marks a change from 1980, when there were virtually no 
educational differences in the likelihood of intermarriage 
among newlyweds.7 

The same patterns and trends emerge when looking separately 
at newlywed men and women; there are no overall gender 
differences in intermarriage by educational attainment. In 
2015, 13% of recently married men with a high school diploma 
or less and 14% of women with the same level of educational 
attainment had a spouse of another race or ethnicity, as did 
19% of recently married men with some college and 18% of 
comparable women. Among newlyweds with a bachelor’s 
degree, 20% of men and 18% of women were intermarried. 

Strong link between education and intermarriage for 
Hispanics 

The association between intermarriage and educational 
attainment among newlyweds varies across racial and ethnic 
groups. For instance, among Hispanic newlyweds, higher levels 
of education are strongly linked with higher rates of 
intermarriage. While 16% of those with a high school diploma 
or less are married to a non-Hispanic, this share more than 
doubles to 35% among those with some college. And it rises to 
46% for those with a bachelor’s degree or higher.  

                                                        
7 During this same period, the educational profile of newlyweds has changed dramatically: In 1980 29% had a bachelor’s degree or more, and 
by 2015 this share grew to 40%. This change has been driven both by increasing levels of educational attainment in the U.S. in general and by 
the fact that a marriage gap by educational attainment has emerged: the more education a person has, the more likely they are to marry.  

Intermarriage rises more 
for those with at least 
some college experience 
% of U.S. newlyweds ages 25 and 
older who are intermarried 

 

Note: “Some college” includes those with an 
associate degree and those who attended 
college but did not obtain a degree. The 
2015 time point is based on combined 
2014 and 2015 data. 
Source: Pew Research Center analysis of 
2014-2015 American Community Survey 
and 1980 decennial census (IPUMS). 
“Intermarriage in the U.S. 50 Years After 
Loving v. Virginia” 
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This pattern may be partly driven by the fact 
that Hispanics with low levels of education are 
disproportionately immigrants who are in turn 
less likely to intermarry. However, rates of 
intermarriage increase as education levels rise 
for both the U.S. born and the foreign born: 
Among immigrant Hispanic newlyweds, 
intermarriage rates range from 9% among 
those with a high school diploma or less up to 
33% for those with a bachelor’s degree or 
more; and among the U.S. born, rates range 
from 32% for those with a high school diploma 
or less up to 56% for those with a bachelor’s 
degree or more.  

There is no significant gender gap in 
intermarriage among newly married Hispanics 
across education levels or over time.  

For blacks, intermarriage has increased 
most among those with no college 
experience 

For black newlyweds, intermarriage rates are 
slightly higher among those with a bachelor’s 
degree or more (21%). Among those with some college, 17% have married someone of a different 
race or ethnicity, as have 15% of those with a high school diploma or less. 

Intermarriage has risen dramatically at all education levels for blacks, with the biggest 
proportional increases occurring among those with the least education. In 1980, just 5% of black 
newlyweds with a high school diploma or less had intermarried – a number that has since tripled. 
Rates of intermarriage have more than doubled at higher education levels, from 7% among those 
with some college experience and 8% among those with a bachelor’s degree.  

Among black newlyweds, there are distinct gender differences in intermarriage across education 
levels. In 2015, the rate of intermarriage varied by education only slightly among recently married 
black women: 10% of those with some college or less had intermarried compared with 13% of those 
with a bachelor’s degree or more. Meanwhile, among newly married black men, higher education 

Among blacks and Hispanics, college 
graduates are most likely to intermarry  
% of newlyweds in the U.S. ages 25 and older who are 
intermarried  

 

Note: Whites, blacks and Asians include only non-Hispanics. 
Hispanics are of any race. Asians include Pacific Islanders. “Some 
college” includes those with an associate degree and those who 
attended college but did not obtain a degree.  
Source: Pew Research Center analysis of 2014-2015 American 
Community Survey (IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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is clearly associated with higher intermarriage 
rates. While 17% of those with a high school 
diploma or less had a spouse of a different race 
or ethnicity in 2015, this share rose to 24% for 
those with some college and to 30% for those 
with a bachelor’s degree or higher.  

Asians with some college are the most 
likely to intermarry 

While intermarriage is associated with higher 
education levels for Hispanics and blacks, this 
is not the case among Asian newlyweds. Those 
with some college are by far the most likely to 
have married someone of a different race or 
ethnicity – 39% in 2015 had done so, 
compared with about one-fourth (26%) of 
those with only a high school diploma or less 
and 29% of those with a bachelor’s degree.  

This pattern reflects dramatic changes since 
1980. At that time, Asians with a high school 
diploma or less were the most likely to 
intermarry; 36% did so, compared with 32% of 
those with some college and 25% of those with 
a bachelor’s degree.  

Asian newlyweds with some college are somewhat less likely to be immigrants, and this may 
contribute to the higher rates of intermarriage for this group. However, even among recently 
married Asian immigrants with some college, 33% had intermarried, compared with 22% of those 
with a high school diploma or less and 23% of those with a bachelor’s degree or more.8  

 

                                                        
8 Rates of intermarriage by education level among U.S.-born Asian newlyweds are not shown due to small sample size. 

Among blacks, gender gap in 
intermarriage higher for those with 
some college or more  
% of black newlyweds in the U.S. ages 25 and older who 
are intermarried 

 

Note: Blacks include only non-Hispanics. “Some college” includes 
those with an associate degree and those who attended college but 
did not obtain a degree.  
Source: Pew Research Center analysis of 2014-2015 American 
Community Survey (IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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There are sizable gender gaps in intermarriage across all 
education levels among recently married Asians, with the 
biggest proportional gap occurring among those with a high 
school diploma or less. Newlywed Asian women in this 
category are more than twice as likely as their male 
counterparts to have a spouse of a different race or ethnicity 
(36% vs. 14%). The gaps decline somewhat at higher education 
levels, but even among college graduates, 36% of women are 
intermarried compared with 21% of men.  

Among whites, little difference in intermarriage rates by 
education level 

Among white newlyweds, the likelihood of intermarrying is 
fairly similar regardless of education level. One-in-ten of those 
with a high school diploma or less have a spouse of another 
race or ethnicity, as do 11% of those with some college 
experience and 12% of those with at least a bachelor’s degree. 
Rates don’t vary substantially among white newlywed men or 
women with some college or less, though men with a bachelor’s 
degree are somewhat more likely to intermarry than 
comparable women (14% vs. 10%). 

Dramatic decline in 
intermarriage among 
least-educated Asians  
% of Asian newlyweds ages 25 and 
older in U.S. who are intermarried 

 

Note: Asians include only non-Hispanics. 
“Some college” includes those with an 
associate degree and those who attended 
college but did not obtain a degree. The 
2015 time point is based on combined 
2014 and 2015 data.  
Source: Pew Research Center analysis of 
2014-2015 American Community Survey 
and 1980 decennial census (IPUMS). 
“Intermarriage in the U.S. 50 Years After 
Loving v. Virginia” 
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Intermarriage is slightly less common at older ages 

Nearly one-in-five newlyweds in their 30s 
(18%) are married to someone of a different 
race or ethnicity, as are 16% of those in their 
teens or 20s and those in their 40s. Among 
newlyweds ages 50 and older, many of whom 
are likely remarrying, the share intermarried is 
a bit lower (13%). 

The lower rate of intermarriage among older 
newlyweds in 2015 is largely attributable to a 
lower rate among women. While intermarriage 
rates ranged from 16% to 18% among women 
younger than 50, rates dropped to 12% among 
those 50 and older. Among recently married 
men, however, intermarriage did not vary 
substantially by age.  

Intermarriage varies little by age for white and 
Hispanic newlyweds, but more striking 
patterns emerge among black and Asian 
newlyweds. While 22% of blacks ages 15 to 29 
are intermarried, this share drops 
incrementally, reaching a low of 13% among those ages 50 years or older. Among Asian 
newlyweds, a different pattern emerges. Intermarriage rises steadily from 25% among those ages 
15 to 29 years to 42% among those in their 40s. For those 50 years and older, however, the rate 
drops to 32%. 

A closer look at intermarriage among Asian newlyweds reveals that the overall age pattern of 
intermarriage – with the highest rates among those in their 40s – is driven largely by the dramatic 
age differences in intermarriage among newly married Asian women. More than half of newlywed 
Asian women in their 40s intermarry (56%), compared with 42% of those in their 30s and 46% of 
those 50 and older. Among Asian newlywed women younger than 30, 29% are intermarried. 
Among recently married Asian men, the rate of intermarriage doesn’t vary as much across age 
groups: 26% of those in their 40s are intermarried, compared with 20% of those in their 30s and 
those 50 and older. Among Asian newlywed men in their teens or 20s, 18% are intermarried. 

At older ages, slight decline in 
intermarriage in the U.S. 
% of newlyweds who are intermarried 

 

Note: The 2015 time point is based on combined 2011-2015 data. 
Source: Pew Research Center analysis of 2011-2015 American 
Community Survey and 1980 decennial census (IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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Though the overall rate of intermarriage does 
not differ markedly by age among white 
newlyweds, a gender gap emerges at older 
ages. While recently married white men and 
women younger than 40 are about equally 
likely to be intermarried, a 4-point gap 
emerges among those in their 40s (12% men, 
8% women), and recently married white men 
ages 50 and older are about twice as likely as 
their female counterparts to be married to 
someone of a different race or ethnicity (11% 
vs. 6%). 

A similar gender gap in intermarriage emerges 
at older ages for Hispanic newlyweds. 
However, in this case it is newly married 
Hispanic women ages 50 and older who are 
more likely to intermarry than their male 
counterparts (32% vs. 26%). Among black 
newlyweds, men are consistently more likely 
than women to intermarry at all ages.  

Across race and ethnicity, age patterns 
of intermarriage vary 
% of U.S. newlyweds who are intermarried 

 

Note: Whites, blacks and Asians include only non-Hispanics. 
Hispanics are of any race. Asians include Pacific Islanders. 
Source: Pew Research Center analysis of 2011-2015 American 
Community Survey (IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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In metro areas, almost one-in-five newlyweds are intermarried 

Intermarriage is more common among newlyweds in the nation’s metropolitan areas, which are 
located in and around large urban centers, than it is in non-metro areas9, which are typically more 
rural. About 18% of those living in a metro area are married to someone of a different race or 
ethnicity, compared with 11% of those living outside of a metro area. In 1980, 8% of newlyweds in 
metro areas were intermarried, compared with 5% of those in non-metro areas.  

There are likely many reasons that intermarriage is more common in metro areas than in more 
rural areas. Attitudinal differences may play a role. In urban areas, 45% of adults say that more 
people of different races marrying each other is a good thing for society, as do 38% of those living 
in suburban areas (which are typically included in what the Census Bureau defines as metro 
areas). Among people living in rural areas, which are typically non-metro areas, fewer (24%) share 
this view.  

Another factor is the difference in the racial and ethnic 
composition of each type of area. Non-metro areas have a 
relatively large share of white newlyweds (83% vs. 62% in metro 
areas), and whites are far less likely to intermarry than those of 
other races or ethnicities. At the same time, metro areas have 
larger shares of Hispanics and Asians, who have very high rates 
of intermarriage. While 26% of newlyweds in metro areas are 
Hispanic or Asian, this share is 10% for newlyweds in non-
metro areas. 

The link between place of residence and intermarriage varies 
dramatically for different racial and ethnic groups. The 
increased racial and ethnic diversity of metro areas means that 
the supply of potential spouses, too, will likely be more diverse. 
This fact may contribute to the higher rates of intermarriage for 
white metro area newlyweds, since the marriage market 
includes a relatively larger share of people who are nonwhite. 
Indeed, recently married whites are the only major group for 
which intermarriage is higher in metro areas. White newlyweds 

                                                        
9 A metro area is based on a “metropolitan statistical area” (MSA) which is a region consisting of a large urban core with a population of 
50,000 or more, together with surrounding communities that have a high degree of economic and social integration with the urban core. For 
about 13% of newlyweds in the American Community Survey, it can’t be determined whether they are living in a metro area or not; these 
people are excluded from the place of residence analysis.  

Intermarriage more 
common in metro areas 
% of U.S. newlyweds who are 
intermarried 

 

Note: The 2015 time point is based on 
combined 2011-2015 data. 
Source: Pew Research Center analysis of 
2011-2015 American Community Survey 
and 1980 decennial census (IPUMS). 
“Intermarriage in the U.S. 50 Years After 
Loving v. Virginia” 
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in metro areas are twice as likely as those in 
non-metro areas to have a spouse of a different 
race or ethnicity (12% vs. 6%). 

In contrast, for Asians, the likelihood of 
intermarrying is higher in non-metro areas 
(47%) than metro areas (28%), due in part to 
the fact that the share of Asians in the 
marriage market is lower in non-metro areas. 
The same holds true among Hispanics. About 
one-third (32%) of Hispanic newlyweds in 
non-metro areas are intermarried compared 
with 25% in metro areas. 

Among black newlyweds, intermarriage rates 
are identical for those living in metro and non-
metro areas (18% each), even though blacks 
are a larger share of the marriage market in 
metro areas than in non-metro areas. 

Whites in metro areas twice as likely to 
intermarry as those in non-metro areas 
% of U.S. newlyweds who are intermarried 

 

Note: Whites, blacks and Asians include only non-Hispanics. 
Hispanics are of any race. Asians include Pacific Islanders. 
Source: Pew Research Center analysis of 2011-2015 American 
Community Survey (IPUMS). 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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The largest share of intermarried couples include one Hispanic and one 
white spouse  

While the bulk of this report focuses on 
patterns of intermarriage among all 
newly married individuals, shifting the 
analysis to the racial and ethnic 
composition of intermarried newlywed 
couples shows that the most prevalent 
form of intermarriage involves one 
Hispanic and one white spouse (42%). 
While this share is relatively high, it 
marks a decline from 1980, when more 
than half (56%) of all intermarried 
couples included one Hispanic and one 
white person.  

The next most prevalent couple type in 
2015 among those who were 
intermarried included one Asian and 
one white spouse (15%). Couples 
including one black and one white 
spouse accounted for about one-in-ten 
(11%) intermarried couples in 2015, a 
share that has held more or less steady 
since 1980.  

That intermarriage patterns vary by 
gender becomes apparent when looking 
at a more detailed profile of 
intermarried couples that identifies the 
race or ethnicity of the husband 
separately from the race or ethnicity of 
the wife. A similar share of 
intermarried couples involve a white 
man and a Hispanic woman (22%) as 
involve a white woman and a Hispanic 
man (20%).  
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However, more notable gender differences emerge for some of the other couple profiles. For 
instance, while 11% of all intermarried couples involve a white man and an Asian woman, just 4% 
of couples include a white woman and an Asian man. And while about 7% of intermarried couples 
include a black man and a white woman, only 3% include a black woman and a white man. 
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2. Public views on intermarriage 
As intermarriage grows more prevalent in the United States, the public has become more 
accepting of it. A growing 
share of adults say that the 
trend toward more people of 
different races marrying each 
other is generally a good 
thing for American society.10 
At the same time, the share 
saying they would oppose a 
close relative marrying 
someone of a different race 
has fallen dramatically. 

A new Pew Research Center 
survey finds that roughly 
four-in-ten adults (39%) now 
say that more people of 
different races marrying each 
other is good for society – up 
significantly from 24% in 
2010. The share saying this 
trend is a bad thing for 
society is down slightly over 
the same period, from 13% to 
9%. And the share saying it doesn’t make much of a difference for society is also down, from 61% 
to 52%. Most of this change occurred between 2010 and 2013; opinions have remained essentially 
the same since then. 

Attitudes about interracial marriage vary widely by age. For example, 54% of those ages 18 to 29 
say that the rising prevalence of interracial marriage is good for society, compared with about a 
quarter of those ages 65 and older (26%). In turn, older Americans are more likely to say that this 
trend doesn’t make much difference (60% of those ages 65 and older, compared with 42% of those 
18 to 29) or that it is bad for society (14% vs. 5%, respectively).  

                                                        
10 This question asked only about interracial marriage, not interethnic marriage. All other measures in this report include both. 

Americans more likely to say interracial marriage is 
good for society than in 2010 
% saying more people of different races marrying each other generally ___ 
for our society 

 

Note: “Don’t know/Refused” responses not shown. Trends from March 2011 to February 
2014 asked about “American society” instead of “our society.” 
Source: Survey conducted Feb. 28-March 12, 2017.  
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 

PEW RESEARCH CENTER 

24 25 25 

37 37 39 

13 14 
9 10 9 9 

61 60 
64 

51 51 52 

Jan 10 Jan 17

Is a bad thing 

Feb '17 

Is a good thing  

Doesn't make 
much difference 

Mar '11 Mar '13 Feb '14 Jan '10 



25 

PEW RESEARCH CENTER 

www.pewresearch.org 

 

Views on interracial marriage also differ by 
educational attainment. Americans with at 
least a bachelor’s degree are much more likely 
than those with less education to say more 
people of different races marrying each other 
is a good thing for society (54% of those with a 
bachelor’s degree or more vs. 39% of those 
with some college education and 26% of those 
with a high school diploma or less). Among 
adults with a high school diploma or less, 16% 
say this trend is bad for society, compared 
with 6% of those with some college experience 
and 4% of those with at least a bachelor’s 
degree.  

Men are more likely than women to say the 
rising number of interracial marriages is good 
for society (43% vs. 34%) while women are 
somewhat more likely to say it’s a bad thing 
(12% vs. 7%). This is a change from 2010, 
when men and women had almost identical 
views. Then, about a quarter of each group 
(23% of men and 24% of women) said this was 
a good thing and 14% and 12%, respectively, 
said it was a bad thing. 

Blacks (18%) are more likely than whites (9%) 
and Hispanics (3%) to say more people of 
different races marrying each other is 
generally a bad thing for society, though there 
are no significance differences by race or 
ethnicity on whether it is a good thing for 
society. 11 

                                                        
11 In the survey, conducted among Pew Research Center’s American Trends Panel, Hispanics are primarily English speaking and U.S. born. 

Wide gaps in U.S. on views of interracial 
marriage by age and education 
% saying more people of different races marrying each 
other generally ___ for our society 

 

Note: “Don’t know/Refused” responses not shown. Whites and 
blacks include only non-Hispanics. Hispanics are of any race. “Some 
college” includes those with an associate degree and those who 
attended college but did not obtain a degree. 
Source: Survey conducted Feb. 28-March 12, 2017. 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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Among Americans who live in urban areas, 45% say this trend is a good thing for society, as do 
38% of those in the suburbs; lower shares among those living in rural areas share this view (24%). 
In turn, rural Americans are more likely than those in urban or suburban areas to say interracial 
marriage doesn’t make much difference for society (63% vs. 49% and 51%, respectively).  

The view that the rise in the number of interracial marriages is good for society is particularly 
prevalent among Democrats and Democratic-leaning independents; 49% in this group say this, 
compared with 28% of Republicans and those who lean Republican. The majority of Republicans 
(60%) say it doesn’t make much of a difference, while 12% say this trend is bad for society. Among 
Democrats, 45% say it doesn’t make much difference while 6% say it’s bad thing. This difference 
persists when controlling for race. Among whites, Democrats are still much more likely than 
Republicans to say more 
interracial marriages are a 
good thing for society.  

Americans are now 
much more open to 
the idea of a close 
relative marrying 
someone of a different 
race 

Just as views about the 
impact of interracial 
marriage on society have 
evolved, Americans’ attitudes 
about what is acceptable 
within their own family have 
changed. A new Pew 
Research Center analysis of 
General Social Survey (GSS) 
data finds that the share of 
U.S. adults saying they would 
be opposed to a close relative 
marrying someone of a 
different race or ethnicity has 
fallen since 2000.  

Dramatic dive in share of nonblacks who would oppose 
a relative marrying a black person 
% saying they would be very or somewhat opposed to a close relative 
marrying someone who is ___ among U.S. adults who are not that race or 
ethnicity 

 

Note: Due to changes in question wording, the universe of nonblacks prior to 2000 includes 
anyone who reported a race other than black; in 2000 and later, the universe of nonblacks 
includes those who did not identify as single-race, non-Hispanic blacks (and so may include 
Hispanic blacks and multiracial blacks). 
Source: Pew Research Center analysis of General Social Survey. 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 

PEW RESEARCH CENTER 

7 
4 

63% 

14 

21 

9 

20 

1990 1994 1998 2002 2006 2010 2014

Black 

Hispanic 

2016 

Asian 

White 

http://gss.norc.org/


27 

PEW RESEARCH CENTER 

www.pewresearch.org 

In 2000, 31% of Americans said they would 
oppose an intermarriage in their family.12 That 
share dropped to 9% in 2002 but climbed 
again to 16% in 2008. It has fallen steadily 
since, and now one-in-ten Americans say they 
would oppose a close relative marrying 
someone of a different race or ethnicity. 

These modest changes over time belie much 
larger shifts when it comes to attitudes toward 
marrying people of specific races. As recently 
as 1990, roughly six-in-ten nonblack 
Americans (63%) said they would be opposed 
to a close relative marrying a black person. 
This share had been cut about in half by 2000 
(at 30%), and halved again since then to stand 
at 14% today.13  

In 2000, one-in-five non-Asian adults said 
they would be opposed to a close relative 
marrying an Asian person, and a similar share 
of non-Hispanic adults (21%) said the same 
about a family member marrying a Hispanic 
person. These shares have dropped to around 
one-in-ten for each group in 2016. 

Among nonwhite adults, the share saying they 
would be opposed to a relative marrying a 
white person stood at 4% in 2016, down 
marginally from 7% in 2000 when the GSS 
first included this item. 

                                                        
12 Respondents were asked four separate questions about whether they would favor or oppose (or neither) a close relative marrying someone 
who is white, black, Hispanic or Asian. Estimates of the share of Americans who would oppose a close relative intermarrying are based only on 
respondents who are Hispanic or non-Hispanic single-race white, black or Asian and represent the share that say they would oppose their 
relative marrying at least one of the races/ethnicities asked about (besides the respondent’s own race/ethnicity). 
13 The GSS questionnaire changed in 2000 to allow respondents to select more than one race and to ask a question about Hispanic origin. 
Prior to 2000, the universe of nonblacks includes anyone who reported a race other than black; in 2000 and later, the universe of nonblacks 
includes those who did not identify as single-race, non-Hispanic black (and so may include Hispanic blacks and multiracial blacks). 

Wide gaps by age on opposition toward 
relatives marrying people of other races 
or ethnicities 
% in U.S. saying they would be very or somewhat 
opposed to a close relative marrying someone of a 
different race/ethnicity 

 

Note: Respondents were asked four separate questions about 
whether they would favor or oppose (or neither) a close relative 
marrying someone who is white, black, Hispanic or Asian. Figures in 
chart include only respondents who are Hispanic or non-Hispanic 
single-race white, black or Asian and represent the share who say 
they would oppose their relative marrying at least one of the races/ 
ethnicities asked about (besides the respondent’s own race/ 
ethnicity). Asians not shown separately due to small sample size. 
Source: Pew Research Center analysis of 2016 General Social 
Survey. 
“Intermarriage in the U.S. 50 Years After Loving v. Virginia” 
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While these views have changed substantially over time, significant demographic gaps persist. 
Older adults are especially likely to oppose having a family member marry someone of a different 
race or ethnicity. Among those ages 65 and older, about one-in-five (21%) say they would be very 
or somewhat opposed to an intermarriage in their family, compared with one-in-ten of those ages 
50 to 64, 7% of those 30 to 49 and only 5% of those 18 to 29. 

Whites (12%) and blacks (9%) are more likely than Hispanics (3%) to say they would oppose a 
close relative marrying someone of a different race or ethnicity. Men are somewhat more likely 
than women to say this as well (13% vs. 8%). 

Americans with less education are more likely to oppose an intermarriage in their family: 14% of 
adults with a high school diploma or less education say this, compared with 8% of those with some 
college education and those with a bachelor’s degree, each. 

There are also large differences by political party, with Republicans and those who lean toward the 
Republican Party roughly twice as likely as Democrats and Democratic leaners to say they would 
oppose a close relative marrying someone of a different race (16% vs. 7%). Controlling for race, the 
gap is the same: Among whites, 17% of Republicans and 8% of Democrats say they would oppose 
an intermarriage in their family. 
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Methodology 
Secondary data  

Analyses are based primarily upon the American Community Survey (ACS), as well as the 1980 
decennial census, both of which were obtained from IPUMS-USA. Since 2008, the ACS, which is 
an annual, nationally representative survey, has included a question asking if the respondent 
married within the past 12 months, which is used to classify people as newlyweds for those years.  

The 1980 census, which was the first to collect reliable data on Hispanic origin, also collected data 
allowing for the identification of first-time newlyweds. The questionnaire asked people to list the 
age at which they first married. For this analysis, anyone whose age at first marriage was the same 
as their age at the time of the survey was identified as a newlywed, as was their spouse. As a result, 
only those newlyweds who are part of a couple where either the bride or groom (or both) recently 
married for the first time are identified as newlyweds in 1980. About 90% of the married 
population in 1980 included people who were in a first marriage, or who were married to someone 
in a first marriage, and the intermarriage rates for those in “first marriage” couples differed little 
from the rates among all married couples. 

For the estimates of intermarriage in years other than 1980 and 2008 to 2015, a retrospective or 
“look-back” method was used. The 1980 census data were used to estimate intermarriage among 
newlyweds from 1967 to 1979. Using the 1980 census data regarding respondent age at the time of 
survey and age at first marriage, the year of first marriage among couples who were still in their 
first marriage was established. Then, annual estimates of newlywed intermarriage were calculated. 
For instance, all couples who were first married in 1967 were identified as newlyweds in that year 
and were classified as either being intermarried or not intermarried. This same approach was used 
for subsequent years through 1979. 

The same general approach was used to estimate intermarriage rates for the years 1981 to 2007 
using the 2008 to 2015 ACS data. However, for these years, all married couples were included, 
regardless of whether they were in their first marriage or a subsequent marriage. To establish 
intermarriage rates among newlyweds in 1981, for instance, a combined file of 2008 to 2015 data 
was used to identify all people who had wed in that year. These 1981 newlyweds were then 
classified as either being in an intermarriage, or not. This same procedure was used to calculate 
intermarriage rates for newlyweds in subsequent years.  

While using census and ACS data to create estimates for prior years would be problematic if 
intermarriages break up more often than other types of marriages, a number of additional analyses 

https://usa.ipums.org/usa/
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suggest that using this retrospective approach produces reliable estimates of intermarriage rates. 
See Chapter 3 of “Marrying Out: One-in-Seven New U.S. Marriages Is Interracial or Interethnic” 
for more details. 

While statistics regarding overall intermarriage rates are based on single year estimates, more 
detailed analyses using ACS data combine multiple years of data in order to increase sample size. 
Analyses examining age patterns or patterns by metro status are based on a combined sample of 
2011-2015 ACS data. All other detailed analyses are based on a combined sample of 2014 and 2015 
ACS data. 

Estimates regarding the total share of presently married people who are intermarried are based on 
data from the 1990 and 2000 decennial census, as well as the 1980 decennial census and 2008-
2015 ACS data. 

In analyses that are based on presently married people, only those who are married and living with 
a spouse are included, since data regarding the racial and ethnic profile of spouses living apart are 
not available through the ACS or census. The vast majority (95%) of people who state that they are 
married in the ACS are married and living with their spouse. 

Since 2013, it has been possible to identify most same-sex married couples in the ACS. For almost 
all analyses regarding 2013 and later, individuals in a same-sex marriage are included. The only 
exception occurs for the couple-level analysis, which is limited to other-sex couples in order to 
highlight the interaction of gender and race. 

Beginning with the 2000 census, individuals could choose to identify with more than one group in 
response to the race question. In this analysis, these multiracial people are treated as a separate 
race category, different from those who identify as a single race, including those who identify as 
“some other race.” (As with single-race individuals, a multiracial person who also identifies as 
Hispanic would be classified as Hispanic.) Since the introduction of the multiracial option on the 
census, the share of individuals who identify as such has grown substantially, and this has likely 
contributed to the increases in the share of married couples who are classified as intermarried.14  

Survey data 

The survey data in this report come from two sources. The question on whether more people of 
different races marrying each other is a good thing or bad thing for society comes from Pew 
Research Center telephone surveys conducted between 2010 and 2017. Data reported for 2017 are 
                                                        
14 See Appendix 1 of “The Rise of Intermarriage” for more on this. 

http://www.pewsocialtrends.org/2010/06/04/marrying-out/
https://usa.ipums.org/usa-action/variables/MARST#comparability_section
http://www.pewsocialtrends.org/2015/06/11/multiracial-in-america/
http://www.pewsocialtrends.org/2012/02/16/appendix-1-data-methodology/
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drawn from a mode experiment conducted Feb. 28-March 12, 2017, on the American Trends Panel 
(ATP). In order to avoid any potential mode effects, only data from the telephone portion of the 
mode experiment are used in this report. A total of 1,778 panelists were interviewed by phone and 
the margin of error is plus or minus 4.0 percentage points. Interviews are conducted in both 
English and Spanish, but the Hispanic sample in the ATP is predominantly native born and 
English speaking. For more information, see the Methodology for that survey. 

The series of questions on favorability of a close relative marrying someone of a specified race or 
ethnicity is drawn from NORC’s General Social Survey (GSS). 

Sampling errors and statistical tests of significance take into account the effect of weighting. In 
addition to sampling error, one should bear in mind that question wording and practical 
difficulties in conducting surveys can introduce error or bias into the findings of opinion polls. 

 

 

http://www.pewresearch.org/2017/03/31/methodology-5/
http://gss.norc.org/
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Appendix: Survey topline questionnaire 
PEW RESEARCH CENTER 

2017 INTERMARRIAGE TOPLINE 
FEBRUARY 28-MARCH 12, 2017 

N=1,778 
 

NOTE: ALL NUMBERS ARE PERCENTAGES. THE PERCENTAGES LESS THAN .5% ARE REPLACED BY AN 
ASTERISK (*). ROWS MAY NOT TOTAL 100% DUE TO ROUNDING.  

ADDITIONAL QUESTIONS HELD FOR FUTURE RELEASE 

ADDITIONAL QUESTIONS PREVIOUSLY RELEASED 

SOCTRNDS Next, please tell me if you think each of the following trends is generally a good thing for our 
society, a bad thing for our society, or doesn’t make much difference? (First/Next) [READ LIST] 
[RANDOMIZE] [READ IF NECESSARY: Is this generally a good thing for our society, a bad 
thing for our society, or doesn’t it make much difference?] 

 
 ITEMS A AND B HELD FOR FUTURE RELEASE  
 
 c. More people of different races marrying each other15 
 

 
Good thing 
for society 

Bad thing  
for society 

Doesn’t 
make much 
difference 

DK/Ref 
(VOL.) 

Feb 28-Mar 12, 201716 39 9 52 * 
Feb 14-23, 201417 37 9 51 2 
Mar 21-Apr 8, 2013 37 10 51 2 
Mar 8-14, 2011 25 9 64 2 
Oct 1-21, 2010 25 14 60 2 
Jan 14-27, 2010 24 13 61 3 

 
 

                                                        
15 This item was included in a list of other societal trends in current and past surveys. The other items used at least once in the trend were: 
more gay and lesbian couples raising children, more mothers of young children working outside the home, more children being raised by a 
single parent, more young adults living with their parents, more people continuing to work beyond age 65, more people who are not religious, 
more people practicing religions other than Christianity, more single women deciding to have children without a male partner to help raise 
them (an earlier version asked about “more single women having children without a male partner to help raise them”), more people living 
together without getting married, more women not ever having children, more unmarried couples raising children, more people living together 
without getting married, and more elderly people in the population. 
16 The February 2017 survey was administered by web and telephone. Results reported here are from telephone mode only. 
17 Trends from March 2011 to February 2014 asked about “American society” instead of “our society.” 
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GENERAL SOCIAL SURVEY18 
2016 

N=2,867 
 
Now I’m going to ask you about another type of contact with various groups of people.  
 
MARWHT What about having a close relative marry a white person? Would you be very in favor of it 

happening, somewhat in favor, neither in favor nor opposed to it happening, somewhat opposed, 
or very opposed to it happening? 

 

 
Very in 
favor 

Somewhat 
in favor 

Neither in 
favor nor 
opposed 

Somewhat 
opposed 

Very 
opposed 

DK/Ref 
(VOL.) 

GSS: 2016 35 15 48 2 1 * 
GSS: 2014 37 14 46 2 1 1 
GSS: 2012 38 12 47 2 1 * 
GSS: 2010 39 15 42 2 1 * 
GSS: 2008 40 15 42 2 1 * 
GSS: 2006 44 14 40 2 1 1 
GSS: 2004 43 14 39 2 1 1 
GSS: 2002 54 12 29 3 1 1 
GSS: 2000 50 11 29 2 1 7 

 
MARBLK  What about having a close relative marry a black person (would you be very in favor, somewhat  
  in favor, neither in favor nor opposed, somewhat opposed or very opposed)?  
 

 
Very in 
favor 

Somewhat 
in favor 

Neither in 
favor nor 
opposed 

Somewhat 
opposed 

Very 
opposed 

DK/Ref 
(VOL.) 

GSS: 2016 21 13 53 8 5 * 
GSS: 2014 20 14 51 7 6 1 
GSS: 2012 18 12 52 8 9 1 
GSS: 2010 21 13 48 10 8 * 
GSS: 2008 17 15 47 11 10 1 
GSS: 2006 16 13 46 13 12 1 
GSS: 2004 14 12 47 14 12 * 
GSS: 2002 20 12 40 13 14 1 
GSS: 2000 18 12 39 13 17 2 
GSS: 1998 14 11 40 16 18 1 
GSS: 1996 13 11 39 16 19 2 
GSS: 1990 7 4 31 25 32 2 

 

                                                        
18 There have been minor changes to General Social Survey question wording and order over the years. The 2016 question wording and order 
is shown here. For more information, see the full questionnaires for each year. 

http://gss.norc.org/Get-Documentation/questionnaires


35 

PEW RESEARCH CENTER 

www.pewresearch.org 

MARASIAN An Asian American person (would you be very in favor, somewhat in favor, neither in favor nor 
opposed, somewhat opposed or very opposed)?  

 

 
Very in 
favor 

Somewhat 
in favor 

Neither in 
favor nor 
opposed 

Somewhat 
opposed 

Very 
opposed 

DK/Ref 
(VOL.) 

GSS: 2016 21 15 55 6 2 1 
GSS: 2014 20 16 54 6 4 1 
GSS: 2012 18 14 55 8 4 1 
GSS: 2010 19 17 51 8 4 1 
GSS: 2008 17 16 52 10 5 1 
GSS: 2006 15 17 51 11 6 1 
GSS: 2004 12 17 53 11 7 * 
GSS: 2000 15 17 44 11 8 5 
GSS: 1990 3 6 47 26 14 2 

 
MARHISP A Hispanic or Latin American person (would you be very in favor, somewhat in favor, neither in 

favor nor opposed, somewhat opposed or very opposed)?  
 

 
Very in 
favor 

Somewhat 
in favor 

Neither in 
favor nor 
opposed 

Somewhat 
opposed 

Very 
opposed 

DK/Ref 
(VOL.) 

GSS: 2016 22 15 54 6 2 1 
GSS: 2014 21 16 52 6 3 1 
GSS: 2012 20 14 54 7 4 1 
GSS: 2010 19 17 51 8 5 1 
GSS: 2008 18 16 50 10 6 1 
GSS: 2006 17 15 49 12 6 1 
GSS: 2004 15 16 52 11 6 1 
GSS: 2000 18 17 43 11 8 4 
GSS: 1990 5 7 47 24 15 2 

 
 

 

 
 



Citation:
Russell K.  Robinson, Structural Dimensions of Romantic
Preferences, 76 Fordham L. Rev. 2787, 2820 (2008)



Content downloaded/printed from HeinOnline

Fri Oct 13 19:18:03 2017

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
   of your HeinOnline license, please use:

Copyright Information

                                     Use QR Code reader to send PDF to
                                     your smartphone or tablet device 

http://heinonline.org/HOL/Page?handle=hein.journals/flr76&collection=journals&id=2803&startid=2803&endid=2836
https://www.copyright.com/ccc/basicSearch.do?operation=go&searchType=0&lastSearch=simple&all=on&titleOrStdNo=0015-704X


STRUCTURAL DIMENSIONS 
OF ROMANTIC PREFERENCES 

Russell K. Robinson* 

In this essay, I make two main points: First, I call for a focus on the 
impact of structural conditions on preferences regarding intimacy. We tend 
to think our preferences are natural and fixed when, in fact, they may be 
more plastic and susceptible to structural influences than we imagine. To 
illustrate this theme, I examine a few structures that channel our 
preferences, namely, racial screening mechanisms on Internet dating web 
sites and sex segregation in queer social spaces. Second, I provide a 
warning against uncritical celebrations of increasing interracial intimacy as 
a sign of reduced prejudice and social progress. Our celebrations should be 
tempered by the awareness that race structures even our most intimate 
relationships. Although two people have crossed racial lines and may have 
even committed to spending their lives together, we cannot easily conclude 
that they have transcended race. Because race and gender intersect to 
determine an individual's value in the romantic marketplace, the two 
partners are unlikely to be similarly situated in terms of their options for 
leaving the relationship should it become unhappy. For instance, black 
heterosexual men enjoy greater options for interracial coupling than do 
black heterosexual women. 1 Further, people of color who are in interracial 
relationships may have to suffer racialized microaggressions in order to 
maintain the relationship. Yet these subtle insults may escape the 
awareness of the white partner in the relationship, who might not intend to 
cause any harm or see the comments as racially offensive. One source of 
such racialized harms is likely to arise from racial disagreements in 
perceiving discrimination. Because black people and white people tend to 
view allegations of discrimination through fundamentally different lenses, 

• Acting Professor, UCLA School of Law. For critical comments and assistance, I thank 
Joseph Doherty and Saul Sarabia. I also received helpful comments from Charlton 
Copeland, Ryan Dunn, Lisa Griffin, Jerry Lopez, Shayla Myers, Doug NeJaime, Eugene 
Volokh, Hentyle Yapp, and many who attended a presentation sponsored by the Williams 
Institute at UCLA School of Law. A special thanks to my research assistant, Greg Furtado, 
who played a substantial role in designing and carrying out the Internet study described in 
the last part of this essay. As always, the library staff of the Hugh and Hazel Darling Law 
Library provided top-notch assistance. 

I. See Kellina M. Craig-Henderson, Black Men in Interracial Relationships: What's 
Love Got to Do with It? 5 (2006) ("Today, Black men are more than twice as likely as Black 
women to be involved in an interracial relationship."). 
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they are likely to disagree as to the existence of discrimination, even when 
they are in an intimate relationship. 

This essay allows me to extend the analysis from three of my prior 
publications and explore their intersections. First, I consider whether a 
proposal I made regarding expressions of racial preference in casting 
advertisements2 might be applied to such preferences in the online dating 
context. Second, I extend to the romantic arena a phenomenon that I 
identified as "perceptual segregation," previously examined primarily in the 
workplace.3 Third, I have previously argued that, in predominantly white 
and gay romantic marketplaces, men of color face pressure to conform to 
certain racialized sex roles, such as the "aggressive black top" and the 
"submissive Asian bottom. "4 In the final part of this essay, I present an 
empirical study of online dating trends that tests this argument. 

I. THE INFLUENCE OF STRUCTURE 

A. Race, Segregation, and the Numbers Game 

Law and social norms create structures that channel and limit our 
interaction with people of various identities. This structuring of our social 
environments determines, in part, the romantic possibilities and inclinations 
we imagine, express, and pursue. However, the presence of such structures 
and their influence on our romantic choices is often overlooked. People 
often report that they just like what they like, expressing little awareness of 
the structural influences that might account for their preferences. 5 

Residential segregation is a primary influence on romantic preferences. 6 

For many, living and/or working in a neighborhood or workplace in which 
one race predominates makes it difficult to connect romantically with a 
person of a different race. As a race-conscious African American who is 
often in predominantly white settings, residential segregation has impacted 
my romantic preferences in a more complex fashion. I grew up in a mostly 
white neighborhood in the Midwest and attended a mostly white religious 
school. As an upper-middle-class adult professional, I continued to find 

2. See Russell K. Robinson, Casting and Caste-ing: Reconciling Artistic Freedom and 
Antidiscrimination Norms, 95 Cal. L. Rev. 1, 51-56 (2007). 

3. See generally Russell K. Robinson, Perceptual Segregation, 108 Colum. L. Rev. 
(forthcoming June 2008) (on file with author). 

4. Russell K. Robinson, Uncovering Covering, 101 Nw. U. L. Rev. 1809, 1822 (2007). 
5. Consider the following examples from an article on Asian-white interracial dating: 

"'I'm just not attracted to Asian guys,' says Reesa, a 32-year-old Filipin(a] American who 
lives in Northern California. 'I don't know why. I just never have been. I've just always 
dated white or European guys."' Tony, a Japanese-American man interviewed for the same 
article, says: '"I've never been attracted to Asian women .... My type is a blonde-haired 
girl . . . . Blondes have caught my eye for some reason."' Helen E. Sung, Dating Outside the 
Color Lines: Is It Just Innocent Color-Blind Love, or Asian Evasion?, Audrey, Aug./Sept. 
2005, at 54, 56, available at http://www.audreymagazine.com/Sep2005/Features03.asp. 

6. See, e.g., Eduardo Bonilla-Silva, Racism Without Racists: Color-Blind Racism and 
the Persistence of Racial Inequality in the United States 39 (2006). 
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myself in mostly white environments, where similarly situated black 
partners were few and far between. Although my parents raised me to 
prefer blacks (women, that is), it was difficult to act on this preference since 
I was often in work and social settings that offered few options in terms of 
black romantic partners. The pickings became even slimmer once I 
identified as queer. Consider the numbers game: A heterosexual white 
person who lives in a mostly white neighborhood and wants to date only 
white people faces few limitations. If, say, eighty percent of the 
neighborhood is white, almost half of that number ( either the male or 
female half) is available for partnering. Even if ten percent of the whites 
identify as gay or lesbian (a generous assumption),7 the white heterosexual 
still has ample options for same-race partnering. The black heterosexual, 
by contrast, is limited to half of the black population, which is twenty 
percent of the community.8 Black heterosexual women are likely to face a 
further disadvantage-and black heterosexual men, a relative advantage
because of the sex ratio imbalance in black populations in the United 
States.9 In part because of the mass incarceration of black men, the number 
of eligible black women significantly outstrips that of eligible black male 
partners. 10 

The romantic market for the black queer man is even worse. He is 
subject to the same diminution of the black male population that impacts 
black women. Yet he also is limited to the fraction of black men who 
engage in sex with men. If he identifies as openly gay and prefers to date 
only other openly gay black men, his market is further reduced because 
black men appear less likely than white men to identify as gay. 11 He may 

7. See Brad Sears, Diff'rent Strokes, Village Voice, June 22-28, 2005, at 28 (citing 
statistics suggesting that there are six million queer-identified Americans and 281 million 
heterosexual-identified Americans-in other words, two percent of Americans identified 
themselves as queer). 

8. This stylized scenario assumes that only blacks and whites exist in the neighborhood 
or that, to the extent that Asians, Latinos, and Native Americans are included, the black 
person has a preference for blacks rather than all people of color. 

9. See, e.g., Adaora A. Adimora & Victor J. Schoenbach, Social Context, Sexual 
Networks, and Racial Disparities in Rates of Sexually Transmitted Infections, 191 J. 
Infectious Diseases Sl 15, Sl 17, Sl 19 (2005). 

IO. Id at Sl 18 (stating that "[t]he shortage of [black] men places [black] women at a 
disadvantage in negotiating and maintaining mutually monogamous relationships, because 
men can easily find another relationship if they perceive their primary relationship to be 
problematic"). 

11. According to one Centers for Disease Control and Prevention (CDC) study of young 
men in six major cities, eighteen percent of black men who have sex with men reported that 
they did not disclose their sexuality generally, while just eight percent of white men failed to 
disclose. See Ctrs. for Disease Control & Prevention, HIV/STD Risks in Young Men Who 
Have Sex with Men Who Do Not Disclose Their Sexual Orientation-Six U.S. Cities, 1994-
2000, 52 Morbidity & Mortality Wkly. Rep. 81, 82 (2003). The survey was conducted from 
1994 to 2000 and focused on men aged fifteen to twenty-nine who lived in Baltimore, 
Dallas, Los Angeles, Miami, New York, and Seattle, and who attended a men-who-have
sex-with-men-identified venue. Id. Other men of color were also less likely to disclose than 
whites. Id. 
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choose to deal with men who have sex with men but do not identify as gay, 
bisexual, or queer, yet if he is seeking a long-term committed relationship, 
this may very well be an exercise in frustration. The preferences of an out 
black professional who lives and works in predominantly white settings are 
thus impinged by at least three structural constraints that do not similarly 
restrict white gay men: (1) his racial group is in the minority; (2) men of 
his race are less likely to identify as openly gay, which may make it harder 
to spot and connect with black men who have sex with men; and (3) there is 
a substantially smaller proportion of black men who are not incarcerated or 
otherwise under the supervision of the criminal justice system and would be 
eligible in terms of having a similar educational and socioeconomic 
background. 

Looking back at my own romantic trajectory, I can now see how place 
and structure, and these specific aforementioned structural constraints, have 
influenced my choices. The pivotal development in my decision to come 
out was my move from Los Angeles to Washington, D.C. While clerking at 
the U.S. Court of Appeals for the Ninth Circuit, I lived in Pasadena, a small, 
mostly white suburb north of Los Angeles. I did not discern a significant 
gay community in Pasadena, which made it easy for me to avoid attending 
to my own growing interest in men. Occasionally, I would hang out in 
West Hollywood with a fellow law clerk who lived there. "Weho," as they 
call it, is, of course, very visibly gay. 12 But it is also overwhelmingly 

There are a number of reasons why some black men do not identify with the term "gay," 
which I explore more fully in a work-in-progress, tentatively titled Racing the Closet. 
Although homophobia in the black community is often cited as the sole explanation for black 
men not identifying as gay or bisexual, a more in-depth analysis reveals that other factors 
include white exclusion of blacks in the representational arena. See Devon W. Carbado, 
Black Rights, Gay Rights, Civil Rights, 47 UCLA L. Rev. 1467, 1472 (2000). Other 
expressions of racism in the gay community include policies excluding blacks from access to 
gay clubs. See, e.g., Rona Marech, Panel Finds Bias at Castro Bar: Owner Denied Entry to 
Black Patrons, Commission Reports, S.F. Chron., Apr. 27, 2005, at B2. Black men also may 
be particularly impacted by the erasure of bisexuality and the norm that holds that any man 
who admits having had sex with a man is automatically classified as gay. 

12. Another structural aspect of many large urban environments is the "gay 
neighborhood." Many view these communities as "natural," although they are fairly recent 
innovations and, according to a recent New York Times article, there are signs that they are 
dying in part because they do not resonate with younger generations of queer people. See 
Patricia Leigh Brown, Gay Enclaves, Once Unique, Lose Urgency, N.Y. Times, Oct. 30, 
2007, at Al. Such enclaves are usually gay male dominated. The number of lesbian public 
spaces is typically dwarfed by the numerous opportunities for men to meet and mate. The 
separation of spaces by gender within the lesbian, gay, bisexual, transgender community
and the broader demarcation of "straight" and "gay" meeting places-are structures that 
implicate romantic preferences. As I describe more fully below, rigid separation of men and 
women into distinct sex-designated spaces frustrates the potential for sexuality to develop in 
ways that do not neatly map onto our artificial sexual categories. Studies show that despite 
labels suggesting that people are entirely monosexual, a significant number of people, 
including self-identified gay men and lesbians, sometimes engage in sex that is inconsistent 
with such labels. See Michael W. Ross et al., Concordance Between Sexual Behavior and 
Sexual Identity in Street Outreach Samples of Four Racial/Ethnic Groups, 30 Sexually 
Transmitted Diseases 110, 110 (2003). Sex segregation then, although said to facilitate 
sexual liberation, may actually stunt certain affiliations. 
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white, and the performances of gay identity that I saw there struck me as 
strange and inaccessible. I do not recall being approached by men (white, 
black, or other) or meeting anyone that I wanted to date. Moreover, I 
quickly learned that the black men in these spaces seemed not to be looking 
for another black man. They were in this white-dominated neighborhood, 
in most cases, because they wanted to date white men. I could not relate 
because I neither preferred white men, nor did I think I was the "type" of 
black man typically preferred by white men.13 Another factor that alienated 
me from others was my feeling that I did not have much in common with 
the black, white, and other men in West Hollywood, because of the 
centrality of their sexual identity and immersion in a particular sexual 
culture. By contrast, my sexual identity almost always seems less relevant 
to me than my racial identity. These differences made it easier to avoid 
acknowledging what I did have in common with these men-we all desired 
to have sex with men. 

After my Ninth Circuit clerkship, I accepted a job at the Office of Legal 
Counsel in the U.S. Department of Justice, which required a move to 
Washington, D.C., a city I did not expect to like. However, D.C. provided 
precisely what West Hollywood lacked. For the first time in my life, I was 
surrounded by attractive black men on a regular basis, when walking down 
the street, riding the metro, and going to the gym. These men seemed like 
me, and some of them seemed to like me, instead of preferring white men. 
The exposure to a more diverse and relatable gay community prompted me 
to recognize my sexuality, finally act on it, and ultimately reconfigure my 
identity. Although I have since learned that similar black men exist in Los 
Angeles, the structure of the city, with racially distinct communities 
separated by long, intractable freeway rides, rendered black men largely 
invisible to me at the time and delayed my romantic development. 

B. Internet Design and Romantic Preferences 

A structure of increasing importance in romantic marketplaces is the 
Internet. 14 This is especially the case in cities like Los Angeles where 
online personals sites can help people navigate the city's unwieldy 
landscape. When I moved back to Los Angeles, I turned to the Internet to 
find the black men that had largely eluded me during my first stint in Los 
Angeles. During that first stay, I was unaware that the Internet was 
emerging as a primary means of connecting men who have sex with men 

13. See Yoon Chin Phua & Gayle Kaufman, The Crossroads of Race and Sexuality: 
Date Selection Among Men in Internet "Personal" Ads, 24 J. Family Issues 981, 992 (2003) 
("Preferences for minorities often are tinted with stereotypical images: Asians as exotic, 
docile, loyal partners; Hispanics as passionate, fiery lovers; and Blacks as 'well-endowed,' 
forbidden partners."); Robinson, supra note 4, at 1822 (discussing social pressure on men of 
color in white gay spaces to play up racial stereotypes such as black hypermasculinity and 
Asian passivity). 

14. For an enlightening overview of racial discrimination and the Internet, see Jerry 
Kang, Cyber-race, 113 Harv. L. Rev. 1130 (2000). 
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(MSM). Although I lived on the wealthy, predominantly white west side of 
the city, the Internet created opportunities for me to interact with men in 
Inglewood, Compton, or Long Beach-men I almost certainly would not 
meet randomly while going through my daily routine on the west side. 
Even as the Internet increases romantic opportunity, it also channels 
interactions, either making it easier or more difficult for us to avoid those 
who are inconsistent with our perceived preferences. Like many dating web 
sites, Match.com prompts the user to indicate which races he will and will 
not date. Match.corn's search engine asks the user which of nine 
alphabetically organized "ethnicities" he will date. Interestingly, this part 
of the search engine is listed under the heading "Background/Values," 
which implies a conflation of racial ancestry/appearance and certain moral 
or cultural "values." Because these search engines facilitate racial 
discrimination (which may or may not be problematic, as I discuss further 
below), if a white user is interested only in white romantic partners, he can 
easily structure his screen so that he never even has to view nonwhite 
profiles. 

Web site designers face a range of options with regard to eliciting and 
managing racial information. Subtle structural differences in design might 
very well influence the likelihood that the user expresses and acts on a 
racial preference. Rather than simply passively permitting people to specify 
their racial preferences, some web sites demand that users identify their race 
and/or the races of the people they are willing to date. Such web sites thus 
require users who prefer not to state their race or other traits to provide 
information that others may then use to discriminate against them. The 
Ninth Circuit recognized this insight recently in Fair Housing Council v. 
Roommates. com, LLC, a housing discrimination case brought against the 
web site Roommates.com. 15 The question presented was whether the 
Communications Decency Act (CDA) shields web sites for their 
involvement in expressions of roommate preference based on sex, sexual 
orientation, and other protected traits. 16 The Ninth Circuit held that while 
Congress intended generally to protect web sites for passive transmission of 
illegal material, that protection stops when a web site directs the illegal 
conduct. 17 Roommates.com shapes preferences by prompting heterosexuals 

15. See Fair Hous. Council v. Roommates.com, LLC, Nos. 04-56916, 04-57173, 2008 
WL 879293, at * 1 (9th Cir. Apr. 3, 2008) ("In addition to requesting basic information
such as name, location and email address-Roommate requires each subscriber to disclose 
his sex, sexual orientation and whether he would bring children to a household. Each 
subscriber must also describe his preferences in roommates with respect to the same three 
criteria: sex, sexual orientation and whether they will bring children to the household."). 

16. See id. at *1; 47 U.S.C. § 230 (2000). 
17. See Roommates.com, 2008 WL 879293, at *7 (noting that the web site was 

"engineered to limit access to housing on the basis of the protected characteristics" and that 
"Roommate designed its search and email systems to limit the listings available to 
subscribers based on sex, sexual orientation and presence of children"). The U.S. Court of 
Appeals for the Ninth Circuit distinguished a Seventh Circuit case involving Craigslist, 
which has policies against discrimination but does not monitor all content for discriminatory 
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to think about sexual orientation and giving them an opportunity 
categorically to exclude self-identified queer people. 

Similarly, we might view web site design that forces people to think 
about race and express racial preferences in romantic decisions as 
problematic. Of course housing discrimination is different because no 
federal statute presently bans racial discrimination in dating or marriage. 18 
Nonetheless, it is valuable to think through whether the housing context 
provides a helpful framework for curbing racial discrimination in dating 
through structural mechanisms. We should think carefully about the legal 
and moral implications of web site design decisions, which are hardly 
neutral, and we should seek to understand their impact on channeling 
personal preferences. In this part, I imagine some possibilities that few 
have recognized, but I do not advocate a particular legal intervention. My 
tentative approach reflects the immense complexity of racial preferences in 
dating and mating decisions and any potential legal intervention. Although 
I describe racial preferences in dating as "racial discrimination," I do not 
mean to suggest that all such preferences are wrong. Indeed, as suggested 
by my discussion of perceptual segregation in Part II, I believe that a person 
of color who has experienced persistent racial conflict in romantic 
relationships might legitimately adopt a preference for people of his or her 
own race. 19 In this short essay, I cannot resolve the difficult question of 
when it is legitimate to take race into account in making dating and mating 
decisions.20 However, I do maintain that many racial preferences rest on 
nothing more substantial or legitimate than rank stereotyping (for instance, 
men of a certain race are aggressive or effeminate or dirty). Recognizing 
the complexity of various justifications animating racial preferences, and 
that I am treading on new ground, my goal here is simply to explore some 
fresh possibilities and illuminate dimensions of a rather challenging issue. 21 

One such possibility is that a government concerned with racial 
preferences in dating and mating might focus on structural mechanisms 
instead of regulating individual decisions, which most people would 

preferences. See id. at *9 n.33 (citing Chi. Lawyers' Comm. for Civil Rights Under Law, 
Inc. v. Craigslist, Inc., No. 07-1101, 2008 WL 681168 (7th Cir. Mar. 14, 2008)). 

18. See id. at *7 ("A dating website that requires users to enter their sex, race, religion 
and marital status through drop-down menus, and that provides means for users to search 
along the same lines, retains its CDA immunity insofar as it does not contribute to any 
alleged illegality .... "). 

19. For an eloquent narration of one race-conscious black woman's experiences in 
interracial relationships, which led her to decide not to date white men, see Kim McLarin, 
Race Wasn't an Issue to Him, Which Was an Issue to Me, N.Y. Times, Sept. 3, 2006, §9, at 
9. 

20. For an insightful analysis of the morality of taking race and disability into account in 
forming intimate relationships, see Elizabeth F. Emens, Intimate Discrimination: The State's 
Role in the Accidents of Sex and Love (Apr. 10, 2008) (unpublished manuscript, on file with 
author). 

21. See Randall Kennedy, Interracial Intimacies: Sex, Marriage, Identity, and Adoption 
33 (2003) (noting that "intimate association typically receives far less attention than other 
racial topics"); id. at 37 (emphasizing the complexity of studying interracial intimacy). 
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oppose. Lawmakers might consider regulating web site design decisions 
that produce, exacerbate, or facilitate racial preferences. With respect to 
employment and housing, federal law generally bans printing or posting 
notices that express a preference based on race or another protected trait. 22 

While I do not expect Congress or any state to extend such laws to dating 
web sites in the near future, my hope is that at least people involved in 
designing and maintaining web sites will think critically about the racial 
implications of their choices as they establish the infrastructure of a dating 
web site. Whether compelled or encouraged by law or adopted voluntarily, 
the designers of a web site might reduce users' consideration of race in 
assembling a pool of potential dates. This move would track the proposal I 
made in the context of casting film. 23 In an article considering the legal 
implications of race and sex discrimination in the casting process, I argued 
that casting decision makers should avoid including race and sex 
classifications in casting announcements (unless the nature of the storyline 
requires the actor to appear as a particular race and/or sex).24 Declining to 
use race to screen people at the outset of the casting process, or when a user 
is initially constructing a pool of potential dates, does not mean that people 
must be colorblind. But it does require them to see the people who do not 
fit their preconceived notions of what "black" people or "white" people are 
like. As a result of this expanded pool of options, many people might very 
well find that the stereotypes that guide their racial preferences are 
unfounded, or at least that there are plenty of people whom they perceive as 
exceptions to the stereotype. 

There is a spectrum of potential policies for managing racial information 
and racial preferences, ranging from those that heighten the salience of race 
to those that attempt to obscure it. The following list illustrates some 
options ranging from the most race salient to the least: 

• require users to state racial preferences; 
• require users to identify their race and permit users to 

search by race; 
• require users to identify their race but do not permit race

based searches; 
• ask for any or all of the above racial information but allow 

users to opt out of identifying their race and racial 
preferences; 

• post statements encouraging users not to discriminate 
based on race; 

22. See 42 U.S.C. § 2000e-3(b) (2000) (employment); 42 U.S.C. § 3604(c) (housing). 
The statutes' underlying bans on discrimination provide exceptions for small employers and 
owners of a single family home and other minor landlords. See 42 U.S.C. § 2000e(b) 
(defining employer); 42 U.S.C. § 3603(b)(l) (setting forth housing exemptions). 

23. See generally Robinson, supra note 2. 
24. See id. 
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• encourage users to "flag" statements of racial preference 
and remove flagged statements;2s 

• remove all racial references in profiles (with respect to self 
and/or dating preferences). 

How might such structural choices impact personal preferences? Under 
one of the abovementioned options, a site might ask a user's height, weight 
and neighborhood, but not her race. How many people, I wonder, would 
write race into their profiles, if the web site administrators did not prompt 
them to think about race? In the empirical study described more fully 
below, we examined profiles from one gay-oriented web site that does not 
prompt users to indicate racial preferences in establishing their profiles but 
does require a user to identify his own race. Under these conditions, less 
than fifteen percent of profiles indicated a racial preference. 26 This finding 
is consistent with a study of Yahoo! personals, which found that just nine 
percent of white users mentioned a racial preference.27 Thus, a web site 
that did not prompt users to state racial preferences might elicit facially 
race-neutral profiles from the majority of people who use the site. 

If a law adopted some of the strongest policies against racial 
discrimination in dating, it might face considerable opposition from the 
public and raise First Amendment concerns. For example, a law 
compelling administrators to monitor text submitted by users to purge it of 
all racial references would directly and significantly restrict individual 
speech. Judicial precedent upholding laws banning the expression of racial 
preferences in housing and employment contexts would be inapposite 
because of two key distinctions. First, the courts are unlikely to categorize 
the underlying activity (dating) as "commercial," as they do employment 
and housing discrirnination.28 Second, the law would not penalize the 
underlying romantic decisions, thus making unavailable the First 
Amendment exception for advertisements promoting unlawful activity.29 

25. See Craigslist-Fair Housing is Everyone's Right!, 
http://www.craigslist.org/about/FHA.html (last visited Apr. 21, 2008) ("If you encounter a 
housing posting on craigslist that you believe violates the Fair Housing laws, please flag the 
posting as 'prohibited."'). The web site further explains, "If a post receives enough negative 
flags it will automatically be removed ( only one flag per person per post is counted). Posters 
whose postings are repeatedly flagged are subject to staff review and additional remedial 
measures." See Craigslist-Flags and Community Moderation, 
http://www.craigslist.org/about/help/flags_and_community_moderation (last visited Apr. 21, 
2008). A dating web site might adopt a similar policy, which would allow people offended 
by expressions of racial preference to engage in self-help. 

26. See infra note 100. 
27. Phua & Kaufman, supra note 13, at 988. 
28. Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376, 387-

88 (1973); Ragin v. N.Y. Times, 923 F.2d 995, 1002-03 (2d Cir. 1991). 
29. Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n, 447 U.S. 557, 563 (1980) 

("[T]here can be no constitutional objection to the suppression of commercial messages that 
do not accurately inform the public about lawful activity." (emphasis added)); Ragin, 923 
F .2d at I 003 ( determining the validity of a ban on a discriminatory housing advertisement by 
reference to the underlying statutory ban in the Fair Housing Act). 
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At the other end of the spectrum, policies similar to the one at issue in the 
Roommates.com case require self-identification even when a user would 
prefer not to specify her identity or sort her dates by that particular trait. A 
court should approach a free speech challenge to a law regulating such 
requirements with greater skepticism. Importantly, the issue here is not 
whether government can silence individuals' speech about race but whether 
government can prevent the web site from requiring the user to speak about 
race and subject herself to discrimination.30 Arguably, such a law would 
actually promote speech while curbing race discrimination. It would 
require the web site to leave it to the individual to write race into her profile 
or leave it out. Moreover, it appears that no court has held that web design 
is "speech" for purposes of the First Amendment. 31 This space does not 
allow me to explore the legal implications of each design regulation with 
respect to the First Amendment and the CDA. 32 My main point is that a 
range of options exist and, at a minimum, web site designers might 
voluntarily pursue some of these options for reducing the salience of race. 
A web site designer that is committed to racial equality might reasonably 
decide not to require people to express racial identity and preferences. 

None of the policies mentioned above, however, would actually eliminate 
race from dating because most sites permit users to post photographs of 
themselves. This failure might actually be a virtue because it preserves 
some space for the legitimate consideration of race and might make such a 
law seem more valid.33 Although photographs provide racial information, 
discerning race is not as easy as many think. Photographs that are not 
tethered to a racial classification and the various performative aspects that 

30. Compare Red Lion Broad. Co. v. FCC, 395 U.S. 367, 375 (1969) (upholding the 
"fairness doctrine" because it enhances free speech values), with Miami Herald Publ'g Co. v. 
Tornillo, 418 U.S. 241, 258 (1974) (rejecting the "compulsory access law" because it 
interfered with the newspaper's editorial judgment). 

31. In Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), the U.S. Supreme Court 
treated as speech and ultimately invalidated a federal pornography statute that criminalized 
certain "visual depictions" of underage sexuality. Id. at 241; cf Langdon v. Google, Inc., 474 
F. Supp. 2d 622, 629-30 (D. Del. 2007) (stating that the court would violate the First 
Amendment if it ordered Google to display plaintiffs advertisement). A statute narrowly 
targeting web site architecture, while permitting users to post whatever visual and textual 
matter they desire, is arguably different. · 

32. For instance, an important question would be whether the Court deems the law to be 
content-based, which would trigger strict scrutiny. See Texas v. Johnson, 491 U.S. 397, 414-
15 (1989). That determination can be rather difficult. See, e.g., Hill v. Colorado, 530 U.S. 
703, 723-24 (2000) (noting the disagreement between the majority and dissent regarding 
whether a law was content-based). Even if strict scrutiny applied, the Court might find that 
encouraging interracial interaction is a compelling governmental interest. Cf Grutter v. 
Bollinger, 539 U.S. 306, 328-29 (2003) (deeming diversity in higher education a compelling 
interest in the equal protection context). 

33. Cf Robinson, supra note 2, at 51 (noting that "[c]ourts can ... accommodate both 
speech and equality in the casting context by creating minor procedural hurdles that create 
space for decision makers to consider the race and/or sex designation carefully and reflect on 
alternative casting options prior to making their ultimate decision"). 
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constitute race (talk, walk, clothing, etc.)34 might not provide conclusive 
evidence of race. Many people think that race is obvious and biological, 
but there is tremendous racial variation in the physical features among the 
people grouped under the umbrella of a particular "race. "35 Moreover, the 
first and sometimes only view of a potential date on many web sites, 
including Match.com, is a small "thumbnail" photograph, and such 
photographs may not disclose all the features necessary in order for a user 
to discern race. On some sex-oriented web sites, including 
Adam4Adam.com, a popular gay web site, many users (who may have sex 
with men but do not necessarily identify as "gay") do not publicly post 
facial photographs. Because sex is often, but not always, the focus, many 
users publicly post photographs such as a naked torso, a penis, and/or 
buttocks. Under these circumstances, the racial classification may provide 
necessary evidence for a user to distinguish whites from light-skinned 
Latinos and Latinos from blacks, for instance. Hence, without the 
assistance of racial classifications, users might initially be drawn to 
photographs of some people who do not "look black" or "look Latino" and 
yet are. At the same time, some users might avoid whites with olive skin 
and curly hair because they perceive such people to be nonwhite. In this 
way, the intervention would scramble racial perception and racial 
preferences to a limited extent. Users might arrange to meet someone 
without knowing for certain that person's racial background. Indeed, they 
might enter romantic relationships based on a misapprehension of the other 
person's race. In this way, web sites would facilitate interracial interactions 
that might not otherwise occur. 

Match.com automatically generates "matches," people whose profiles it 
says are compatible. When I signed up for Match.com years ago, I 
frequently opened the weekly e-mail from this site to find that several of the 
people the site selected as my matches (many white, but some black or 
otherwise of color) were perfect for me in every way, except they did not 
check the box saying they would date blacks. In writing this essay, I signed 
up for Match.com again simply to see whether the same pattern would 
appear, and once again the site proffered "matches" who did not want to 
date blacks. Beyond the bizarre design of the software, which both 
established an infrastructure for expressing racial preferences and then 
ignored those preferences in notifying me about my ostensible matches, I 
found it depressing to get weekly reminders of the romantic aversion that 

34. See, e.g., Devon W. Carbado & Mitu Gulati, The Fifth Black Woman, 11 J. 
Contemp. Legal Issues 70 I, 717-19 (2001) [hereinafter Carbado & Gulati, Fifth Black 
Woman] (suggesting that grooming choices, such as wearing dreadlocks and African attire, 
determine an individual's racial salience); Devon W. Carbado & Mitu Gulati, Working 
Identity, 85 Cornell L. Rev. 1259, 1265 & n.11 (2000) [hereinafter Carbado & Gulati, 
Working Identity]. 

35. See, e.g., Ian F. Haney Lopez, The Social Construction of Race: Some Observations 
on Illusion, Fabrication, and Choice, 29 Harv. C.R.-C.L. L. Rev. I, 7 (1994). 
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many people of all races continue to feel toward black people.36 However, 
on the flip side of these e-mails, I wonder if Match.com sent my profile to 
the men who said they did not want to date blacks. If so, it would be 
expanding the pool of potential dates, contrary to the user's preference, and 
subtly encouraging them at least to consider black people. 

Over time, the geography of Los Angeles and the structure of certain 
Internet sites subtly shifted my racial preferences. When living in D.C. and 
later New York City, by and large I did not look at white men as potenttal 
romantic partners because of the ample and visible supply of black MSM in 
these urban centers and an upbringing that encouraged me to seek a black 
partner. Upon returning to Los Angeles, and dealing with the end of my 
long-term relationship with a black New Yorker, I initially sought out black 
men as I would have in New York. I quickly learned, however, that the 
number of black men on the web sites that I frequented seemed smaller than 
the number of whites, Latinos, and others. Thus, I began to widen my 
search and open myself to the possibility of dating nonblacks. This new 
openness resulted in a handful of dates with white men, but no real 
connections. Moreover, I noticed a racial trend in my correspondence on 
the Internet. It seemed that my introductory e-mails to black men were 
more likely to be returned than those sent to white men. Although I never 
empirically tested the response rate, I would estimate that for every ten e
mails I sent to white men, I received three replies, while I received replies 
from seven out of ten black men. It also seemed that the black men were 
more likely to want to meet me immediately while the white men's 
responses tended to be ambivalent and mainly exploratory. In response to 
these market dynamics, I eventually returned to a focus on black men 
because attempting to connect with white men seemed less likely to result 
in an enduring connection. I suspect that people of all races take such 
expectations into account in many contexts when considering whether or 
not to approach someone. For instance, whether one is at a bar or the 
grocery store, attempting to strike up a conversation with an attractive 
stranger is risky and intimidating to many because we fear rejection and 
humiliation. If one thinks that white men are more likely to reject him than 
black men, it would make sense to target black men and perhaps set a 
higher threshold for approaching white men such as requiring them to be 
very attractive or waiting for them to signal an interest before 
approaching. 37 

Although few might think it problematic that dating web sites facilitate 
racial preferences, I believe we should think more critically about such 

36. See, e.g., Phua & Kaufman, supra note 13, at 985-87 (studying Yahoo! personal ads 
and finding that users were least likely to express a preference for blacks). 

37. Cf id. at 984 (suggesting that men of color may expect white men not to be 
interested unless their profile says "all races are welcomed" or "race doesn't matter"). 
Because some black people openly profess a preference for a black partner, see infra text 
accompanying note 39, some white people might believe that blacks are not interested in 
them and thus focus on other races. 
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facilitation and not quickly conclude that law is powerless to impact these 
structures. As I have outlined above, whether structural interventions are 
legally compelled or voluntary, they may erode racial stereotypes and thus 
reshape preferences. Nonetheless, there would be costs to regulating dating 
web sites and banning or discouraging the expression of racial preferences. 
Although antidiscrimination laws often focus on deterring discrimination by 
whites, most laws, including Title VII, also ban discrimination by people of 
color. If the law applied to all races in the context of dating web sites, it 
would constrain the racial preferences of blacks and other minorities, which 
might be less likely to rest on stereotypes. A study that compared 
references to race in 2400 Yahoo! personal profiles from men found that 
men of color were more likely than whites to mention race.38 Indeed, 
blacks were six times more likely than whites to mention race. 39 Of the 
black men seeking men, fourteen percent mentioned race simply to state 
that they had no racial preference, and thirteen percent expressed a 
preference for whites only.40 Just nineteen percent expressed a preference 
for blacks only.41 The authors of the study concluded that "minority men 
are more sensitive to race than are White men, probably due to their 
experiences as rninorities."42 Whereas whites have the privilege not to 
think about race,43 I have argued elsewhere that blacks tend to see race 
consciousness as necessary to their survival in white-controlled domains.44 

This phenomenon may extend to intimate realms as well. Since blacks 
spend their days at work trying to rebut racial stereotypes and navigating 
the pressure to uphold colorblind norms by rendering "racial comfort,"45 

they may find the prospect of doing this work in the most intimate realms of 
their lives to be distasteful. They may crave a space where, at the end of a 
long day, they can lay down the burden of being black, and just be. Sadly, 
because of the persistent racial disparities between blacks and whites, it 
may be very difficult for a black person to experience this type of racial 
transcendence with a white person. I argue below that blacks may be 
particularly likely to have nonstereotypical reasons for avoiding 
relationships with whites, including the racial conflict that often stems from 
black-white differences in perceiving discrimination.46 At the same time, 

38. See id. at 991. 
39. See id. at 989. 
40. See id. at 988. 
41. See id. 
42. Id. at 991. 
43. Barbara J. Flagg, "Was Blind, But Now I See": White Race Consciousness and the 

Requirement of Discriminatory Intent, 91 Mich. L. Rev. 953, 969-73 (1993) (stating that 
"the white person has an everyday option not to think of herself in racial terms at all"). 

44. See Robinson, supra note 3 (manuscript at 55-56). 
45. See generally Carbado & Gulati, Working Identity, supra note 34, at 1294; 

Robinson, supra note 13, at 1838. 
46. A white person might also prefer not to date black people because of the expectation 

of racial conflict. Some expectations may be based on racial stereotypes, such as "black 
women have attitude" or "black men are angry." Even when such expectations are not based 



2800 FORDHAM LAW REVIEW [Vol. 76 

racial minorities are likely to have a special need for screening in order to 
effectuate their preferences. Because whites are in the majority, they would 
likely have an ample number of white potential partners even if web sites 
did not permit racial classifications and race-based searching of their 
databases. It is true that they would have to consider some people of color, 
but often the majority of the "matches" generated by the site or obtained by 
the user would continue to be white. By contrast, people of color on mostly 
white web sites would have a harder time connecting with the few potential 
mates who are people of color. They may have to wade through a large 
pool of white prospects in order to access the elusive person of the same 
race. Such regulation would be problematic in that it would exert greater 
pressure on minorities to cross racial lines than it would on white people. It 
may exacerbate the structural impediments, such as residential segregation 
and wealth disparities, which already isolate minorities who live and work 
in white-dominated spaces. Because not all reasons for racial preferences 
are problematic, we must consider the identities and the contexts that shape 
any particular preference.47 

C. Constraining Queer Sexuality and Reifying Heterosexuality 

This part briefly considers the impact of social and Internet structures on 
sexual preferences for men or women, in addition to the issue of sex 
segregation in queer communities. The designation of certain spaces as 
queer, as in the Castro in San Francisco or Chelsea in New York City, has a 
dual function. These mostly urban spaces draw people who are interested 
in exploring their sexuality and might have limited opportunities in rural 
and suburban areas.48 In this way, they cultivate and enable queer 
preferences. However, by designating certain spaces as officially queer, do 
we also implicitly identify the rest of the world as officially straight? This 
demarcation of spaces allows self-identified straight people to avoid queer 
spaces and remain within the straight zones-where they are protected from 
queer advances, which might challenge their sexual identity. 
Roommates.corn's effort to help straight people avoid queer roommates 
might be understood as a structure that similarly protects heterosexuality. 
Brad Sears has written that his entree into the gay community and dating 
black men came through attending a gay club with his then-girlfriend.49 

Unlike the highly specialized and largely monochromatic gay male clubs 
that predominate in large cities today, this club was a general home for 
outsiders: "lesbian and gay, black and white, young and old, the trannies 

on stereotypes, blacks and whites are not similarly situated because only whites have the 
privilege not to engage race in their daily lives. 

47. See Kennedy, supra note 21, at 29 (rejecting the simple-minded notion that "all 
racial distinctions are the same" and arguing for the "need to discriminate among 
discriminations"). 

48. See, e.g., Sears, supra note 7. 
49. See id. 
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and the wheelchaired."50 Sears writes that an interaction with a black man 
who challenged his failure to be out "sparked a revolution in my worldview 
and self-image."51 In major cities today, most queer clubs and bars are 
dominated by either men or women, and a "heterosexual" couple like Sears 
and his then-girlfriend would stand out like a sore thumb. 

The Internet similarly reflects a strict separation of romantic markets. 
For example, Match.com requires the user to search for either a man or a 
woman; users cannot simultaneously search for potential male and female 
dates.52 Thus, it erases the possibility of bisexuality.53 One might think 
that my proposals with respect to race should be extended to sex so that 
profiles cannot specify sex, and users cannot search based on sex. But sex 
is different. 54 Such an intervention would approach compulsory 
bisexuality. Requiring men who want to have sex with men to wade 
through a large pool of women (and vice versa) seems too invasive given a 
narrower fix; instead of a man having to state that he is looking for a man or 
a woman, he should be able to state that he is looking for either. 55 

Although inclusive social spaces seem to be fading in the United States, 
they may be more prevalent in particular communities abroad, where sexual 
identity seems not to be as rigid and reductive. During the summer of 2007, 
friends in Argentina took me to a cavernous club with a crowd that was 
very mixed in terms of sexual orientation. This diversity extended even to a 
"dark room." In this space, my friends told me, queer and straight couples 
made out alongside each other, and importantly, the spatial integration 
allowed a significant number of men who are not easily defined as queer or 
straight to blur sexual boundaries. According to my Argentine friends, the 
club attracts men who identify as straight but might occasionally have sex 
with another man they meet at the club. This integrated back room is thus a 
structure that complicates crude lines of identification and facilitates sexual 
exploration, expanding romantic preferences as much as we confine them in 
U.S. gay ghettos. 

50. Id. 
51. Id. 
52. See Match.com, http://www.match.com/ (last visited Apr. 3, 2008) (prompting the 

user to state whether he is a "man" or a "woman" and whether he is searching for a "man" or 
a "woman"). 

53. On the interests of gay/lesbian people and straight people in minimizing bisexuality, 
see, for example, Kenji Yoshino, The Epistemic Contract of Bisexual Erasure, 52 Stan. L. 
Rev. 353 (2000). 

54. See Emens, supra note 20 (manuscript at 5) ("Sex is so foundational to the way we 
talk about desire that we rarely include it in the description of someone's type; it's 
assumed."). 

55. Even the requirement that a person identify as a "man" or a "woman" is too narrow 
in that transgendered people may feel excluded. Perhaps a bisexual person may set up two 
profiles, assuming that the site permits users to create multiple profiles. In any event, a site's 
failure to include the option of bisexuality in its "man looking for woman" framework likely 
influences behavior. Cf Russell Korobkin, Psychological Impediments to Mediation 
Success: Theory and Practice, 21 Ohio St. J. on Disp. Resol. 281, 308-14 (2006) (reviewing 
studies on the impact of framing on behavior). 
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Romantic spaces tend not only to be segregated into "straight" and 
"queer" zones but in queer communities, they are often rigidly designated 
for men or women. We might benefit from thinking critically about the 
influence of such sex-segregated structures. How might the norms 
governing a social space be transformed by including queer women with 
queer men? It is possible that certain male-identified traits, such as a 
fixation on sexual conquest and gratification, 56 would be diluted if women 
were present. I pause to emphasize that I am not arguing that men are 
naturally hypersexual and women are naturally less sexual beings, but that 
the social norms that say men are supposed to simply want to hook up and 
lesbians are supposed to want to "U-Haul"57 might be disrupted and 
complicated if men and women socialized together more. Perhaps more 
queer women would feel free to hook up, and more queer men would feel 
free to pursue a relationship. 

Further, we should ask whether the misogyny that continues to be 
expressed by many gay men is bolstered by the de facto men-only policies 
in most spaces where queer men socialize. Corey Johnson and Diane 
Samdahl's ethnographic study of a country-western gay bar in a southern 
city documents the animosity that gay men expressed when lesbians flocked 
to the bar on Thursdays, the bar's sole "lesbian night."58 Although a 
number of respondents claimed that the bar welcomed everybody, gay male 
respondents simultaneously made negative remarks about women: 
describing women as "fish," a derogatory term for female genitalia; calling 
a woman who caused a man to spill his beer a "[ d]umb [ c ]unt"; 
complaining about "fucking dykes!"; and revealing a general aversion to the 
bar on lesbian night.59 Many of the men expressed seemingly baseless 
stereotypes that the lesbians at the bar were poor tippers, bad dancers, and 
generally rude.60 These troubling intergroup dynamics call for greater 

56. See Stephen Ellingson & Kirby Schroeder, Race and the Construction of Same-Sex 
Sex Markets in Four Chicago Neighborhoods, in The Sexual Organization of the City 93, 97 
(Edward 0. Laumann et al. eds., 2004) (arguing that gay male culture encourages separating 
sex from intimacy, while lesbian culture promotes longer-term relationships). 

57. This is a reference to a long-standing joke in the lesbian community: 
Q: What does a lesbian bring on a second date? 
A: AU-Haul. 

See U-haul Lesbian, http://en.wikipedia.org/wiki/U-Haul_lesbian (last visited Apr. 1, 2008). 
58. Corey W. Johnson & Diane M. Samdahl, "The Night They Took Over": Misogyny 

in a Country-Western Gay Bar, 27 Leisure Sci. 331, 337 (2005). 
59. Id. at 332, 341. In the words of one gay man who refused to take his friends to the 

bar on Thursdays, "Gay men are like flipped out if there are like more than two [lesbian] 
women in a place, you know two women in a bar. They are like, "Oh god [sic] there is [sic] 
all these lesbians everywhere." Id. at 342 (first alteration in original). 

60. Id. at 344-45. The authors suggested that sexual interest explained some of these 
perceptions. The all-male bartenders were more likely to flirt with gay male customers than 
lesbians, and thus the men were more likely to tip. Id. Similarly, a man who is bumped by 
another man on a crowded dance floor might use it as an opportunity to meet and flirt, but 
that same man might have little interest in engaging a female who bumps him. 
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study as to how to overcome such stereotyping and proprietary attitudes 
over queer spaces.61 

II. RACE IN THE BEDROOM 

My second main point is that race structures our relationships, even when 
we think we have transcended it. Race may determine how power is 
allocated and exercised in interracial relationships. Racial privilege does 
not vanish simply because two people have committed to a relationship or 
marriage. It may continue to be a third member of the partnership, present 
in the bedroom and the relationship more generally, even if it is cloaked by 
norms of colorblindness. 

I illustrate this dynamic by drawing on a phenomenon that I call 
perceptual segregation.62 I argue that black people and white people who 
observe the same interracial incident are likely to disagree as to whether the 
white person committed discrimination. This is so because black people 
and white people, on average, subscribe to different definitions of 
discrimination and use disparate evidentiary standards for identifying 
discrimination. Because blacks, for various reasons, are likely to define 
discrimination more broadly than whites and less likely to require evidence 
of bad intent, the black partner in an interracial relationship may perceive 
discrimination where her white partner does not. She then must decide 
whether to articulate this perception or to "cover" it. In general; people of 
color and women who complain about discrimination are characterized as 
whiners, hypersensitive, and enthralled by a victim mentality.63 The 
popular refrain "He's just playing the race card" often functions to deflect 
black perceptions and conclude that the real problem is the black person's 
deluded mindset. There is no reason to think that the general social 
aversion to and skepticism of black complaints about discrimination 
evaporate when two people fall in love or have sex. 

Because the black partner and white partner in an interracial relationship 
have inherited different racialized conceptions of discrimination from their 
respective communities, they are likely to experience perceptual conflict in 
the context of their relationship. This conflict could emerge in myriad ways 

61. I am not categorically opposed to men-only or female-only social spaces, whether 
queer, straight, or mixed in terms of sexual orientation. But I find it disappointing that the 
social and political possibilities for coalitions between queer men and queer women are often 
subordinated to a narrow focus on constructing a ready supply of potential sexual hook ups. 

62. For an in-depth analysis of this phenomenon and an application to the legal system's 
adjudication of Title VII claims, see Robinson, supra note 3 (manuscript at 136--201). 

63. See, e.g., Cheryl R. Kaiser & Carol T. Miller, Derogating the Victim: The 
Interpersonal Consequences of Blaming Events on Discrimination, 6 Group Processes & 
Intergroup Relations 227, 228 (2003) [hereinafter Kaiser & Miller, Derogating the Victim]; 
Cheryl R. Kaiser & Carol T. Miller, Stop Complaining! The Social Costs of Making 
Attributions to Discrimination, 27 Personality & Soc. Psycho!. Bull. 254, 254 (2001) 
[hereinafter Kaiser & Miller, Stop Complaining]; Gretchen B. Sechrist et al., Mood as 
Information in Making Attributions to Discrimination, 29 Personality & Soc. Psycho!. Bull. 
524, 525 (2003). 
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and might manifest itself in many mundane daily encounters. An 
experience as routine as dining out might provoke a racial dispute if the 
couple experiences adverse treatment from the staff. For example, the 
hostess might appear to seat an all-white party before the interracial couple, 
or the waiter might seem aloof or hostile toward the couple.64 In most 
scenarios, there could be multiple and potentially intersecting explanations 
for this adverse treatment-the hostess is incompetent, the restaurant is very 
busy, and/or the waiter is having a bad day.65 Perceptual segregation 
suggests that the black partner is likely to be more race-conscious than the 
white partner and more vigilant in monitoring potential discrimination. The 
white partner, meanwhile, might think the best way to overcome race is to 
ignore it. In light of this belief in colorblindness, the white partner may 
gravitate toward the nonracial explanations for the adverse treatment. 
Warren, a man included in social psychologist Kellina Craig-Henderson's 
study of black men in interracial relationships, reported that, during his 
eight-year relationship with a white woman, he often noticed that people 
around them in public places were uncomfortable.66 Although Warren was 
attentive to these adverse reactions, his white partner was "'usually totally 
oblivious to their reactions and could have cared less. "'67 When pressed as 
to why he noticed other people's reactions, he explained, "Well because, 
um.mm . . . my being Black and I have to deal with this. I have to be 
aware .... "68 His white girlfriend did not have to, and apparently that 
perceptual difference created a rift between them. Because of these 
clashing mindsets, the couple may be predisposed to disagree when 
confronted with issues of potential discrimination. Note that these 
disagreements could encompass many social-political issues as well. For 
example, surveys have shown a substantial black-white divide regarding 
perceptions of the role of race in the governrnent's inadequate response to 
Hurricane Katrina, the extent of racial bias in the criminal justice system, 
the likelihood that the governrnent created AIDS to harm black 
communities, and the extent to which the governrnent subjects black 
governrnent officials to greater surveillance.69 Thus, not only daily 
interactions but also news reports bear the potential to spark racialized 
disagreements. 

64. See, e.g., Julie Schmit & Larry Copeland, Cracker Barrel Customer Says Bias Was 
'Flagrant,' USA Today, May 7, 2004, at lB (describing lawsuits by black and interracial 
parties who alleged that the Cracker Barrel restaurant chain discriminated against them). 

65. Craig-Henderson, supra note 1, at 123 (reporting the experience of Gary, who stated 
that "'it was mostly a matter of perception ... for example, if we get a bad table in a 
restaurant or very slow service ... you're never really certain"'). 

66. See id. at 101-02. Although I emphasize a number of the problematic responses 
from Kellina Craig-Henderson's interviews, a number of the men explained their 
involvement in interracial relationships in ways that were not stereotypical or otherwise 
troubling. See, e.g., id. at 107-08 (discussing Damon, who was not looking for a white 
woman but ended up happily married to one, much to his surprise). 

67. Id. at 102. 
68. Id. 
69. Robinson, supra note 3 (manuscript at 15-17, 39-41). 
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People in interracial relationships are likely to respond to this conflict in 
two ways. First, they may argue frequently about such issues. In addition 
to the arguments that a couple might have for all sorts of nonracial reasons, 
the interracial couple must also manage potential conflict over race, one of 
the most intensely felt and polarizing topics. The racial differences in 
perception thus impose an extra burden on black-white relationships. Of 
course, some all-black couples and all-white couples might also disagree 
about race at times, but they are more likely to agree than interracial 
couples because they are more likely to have had similar racial experiences. 
One might expect that white people who form relationships with blacks 
tend to be more race-conscious and sympathetic to black perceptions of race 
than the average white person. This seems true for some people in 
interracial relationships, but the extent of this dynamic is unclear. Further, 
studies suggest that other people engage in interracial relationships for 
reasons that would not seem to reflect a progressive, race-conscious 
mindset.7° For instance, Craig-Henderson argues that some people in 
interracial relationships are motivated by a desire to flout social norms or 
are animated by racial stereotypes, including aesthetic preferences shaped 
by white supremacy (for example, the belief that black men are more 
sexually aggressive and well-endowed, or the notion that white women 
have more beautiful physical features, such as long straight hair). For 
instance, one of the subjects in her study of black men in interracial 
relationships said that "there was no such thing as an 'unattractive White 
woman. "'71 Some people might view their interracial partner as a racial 
trophy.72 Others may justify their preference for nonblacks by stereotyping 
their own race. L.G., a man in Craig-Henderson's study, explained that his 
aversion to black women resulted from his belief that they do not have 
'"their act together ... financially, emotionally ... and spiritually, or any of 
those types of things,"' and he does not want to put up with "' a lot of games 
and a lot of nonsense. "'73 We can also see the flip side of this phenomenon 
by looking at online profiles of people who, rather than refusing to date 
black people, actively seek them out. For instance, one white man who 
responded to an Internet profile of a black top described himself as a "Total 
GWM [gay white male] bottom into size and aggressive masculine total top 

70. Consider this white man's explanation for why he prefers Asian women: "[H]e 
stated he liked them because their food 'is awesome,' they are 'just so attractive to me,' and 
he 'just love[s] the Asian race, it's mystical to me in a way."' Bonilla-Silva, supra note 6, at 
118 (second alteration in original). 

71. Craig-Henderson, supra note I, at 97. 
72. Id. at 96-97 (discussing interviewee Derrick, who Craig-Henderson described as 

"obsessi[ ve ]"). 
73. Id. at 105. L.G.'s explanation is ironic because this is precisely the sort of charge 

that black women sometimes level at black men. See Joy Jones, Marriage Is for White 
People, Wash. Post, Mar. 26, 2006, at Bl. 
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men who know what they want. Blk tops++ ... "74 This man's preference 
for black men thus appears to rest on a stereotype that black men are 
essentially "aggressive" and "masculine," expected to have big penises (the 
reference to "size"), and to be "total tops."75 I discuss additional profiles 
that express a racial preference in Part III. 

A second reaction to racial conflict may occur even when the white 
partner is more race-conscious than the average white person and does not 
subscribe to racial stereotypes, but still does not quite see eye-to-eye with 
her black partner. Couples can avoid arguments over race if one (or both) 
of the partners suppresses conflicting perceptions. For instance, if a white 
woman disagrees with her black husband's assertion that the hostess in a 
restaurant is racist, she may withhold her contrary opinion to preserve 
peace. Or the black husband may silence his instinct that he was subjected 
to discrimination at work and decide not to confront the perpetrator because 
he does not want to upset his wife. Consider Derrick, the man in Craig
Henderson' s study who stated that "there was no such thing as an 
'unattractive White woman. '"76 He acknowledged that he had to "'tough it 
out"' while spending time with his Cuban wife's family because they 
"frequently made racial slurs, and emphasized the fact of his Blackness."77 
Derrick learned to laugh at such slurs because that reaction ingratiated him 
with his in-laws, yet he privately harbored animosity toward them.78 He 
also disclosed that he had to limit his interactions with other black people 
because his wife "did not feel comfortable around other Black people, 
including his friends and family."79 When he tried to confront his wife 
about her aversion to other blacks, she denied the racial element, stating it 
was not "a racial thing," but she was just not a social person.80 Some 
people of color may deal with the potential for racial conflict by adopting a 
colorblind mentality, which is pervasive among whites.SI One way of 

74. This person responded to a profile that we posted as part of the empirical study 
detailed below. This profile and all data compiled in the empirical study are on file with the 
author. 

75. Another respondent, who described himself as a thirty-eight-year-old man of mixed 
racial heritage, similarly stated in his profile, "looking for hung, verbal, assertive tops that 
knows [sic] how to work a willing, submissive bttm [sic]. happiest making you feel good! 
like men around my age or older ... ethnic men to the front of the line." 

76. See Craig-Henderson, supra note 1, at 97. 
77. Id. at 98. Although this example involves a Cuban woman, who may have been able 

to pass for white, I do not mean to imply that Latinos in general are aligned with the "white" 
perspective in perceiving ( or failing to perceive) instances of discrimination. 

78. See id. 
79. Id.; see also id. at 119-20 ( discussing Chester, who "generally avoided seeing 

certain 'Black' movies with his wife" because they might make her "'uncomfortable'"). 
80. Id. at 98. 
81. See id. at 103 (discussing M.B., who stated that he and his white girlfriend '"view 

people as people. For us, color just doesn't matter"'); see also Robinson, supra note 3 
(manuscript at 124 n.251) (discussing psychological evidence suggesting that many people 
of color and women minimize discrimination as a coping mechanism). See generally Gary 
Blasi & John T. Jost, System Justification Theory and Research: Implications for Law, 
Legal Advocacy, and Social Justice, 94 Cal. L. Rev. 1119 (2006) (applying system 
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transcending race, then, may be the choice ( conscious or unconscious) not 
to acknowledge race or the burdens it imposes on one's life. The racial 
divide on issues of discrimination and the substantial work that must be 
done to soften or bridge that divide, through various mechanisms (e.g., 
rendering racial comfort, "toughing it out," or adopting a colorblind 
perspective) shed new light on the preferences that some people of color 
might have for wanting to date or marry a person of the same race. 82 

Craig-Henderson's book includes only men who identify as heterosexual. 
We can see how these dynamics play out in a queer context by turning to 
Dwight McBride's book Why I Hate Abercrombie & Fitch.83 In this book, 
McBride recounts his interracial dating experiences while in graduate 
school at UCLA. In one case, he was approached by a white man at a club. 
After a few minutes of conversation in which the two seemed to be 
connecting, the white man said he and his friends were "out looking for 
black guys tonight." The white man smiled as if McBride would be 
impressed, and perhaps grateful. But he was not. There was a racialized 
perceptual divide-what the white man intended as a compliment or 
enticement actually upset McBride. McBride writes, 

At that moment, I wanted to be far away from him ... [and] from the gay 
world that had brought me a perceived sense of liberation only a few 
months before . . . . That same gay world was now beginning to teach me 
some important lessons ... about my value in that world and the ways in 
which race and racism would have congress in even my most intimate of 
negotiations within it.84 

The white man's interest appeared to start and stop with McBride's skin 
color and the attributes he assumed to correlate with it. After all, the white 
friends were looking for blacks just for "tonight." Tomorrow, having 
satisfied their momentary fetish, they would presumably move on to 
something else. Maybe it would be "Latin night." 

On another occasion, McBride met a white man and eventually slept with 
him. The sex was good, McBride writes, until his white partner yelled out, 

justification theory, which holds that outsiders have strong incentives to mm1m1ze 
discrimination in order to avoid the view that the social world is structurally aligned against 
them). Craig-Henderson found particularly noteworthy that several men in her study could 
not recall a single instance of adverse reaction to their interracial relationship. Craig
Henderson, supra note 1, at 124. 

82. These particular concerns of blacks and other people of color are distinct from the 
concerns that whites often cite as a basis for not wanting their family members to enter 
interracial marriages. See Bonilla-Silva, supra note 6, at 121-22 ( citing interviews with a 
white person who opposed interracial marriage because of purported harms to interracial 
children); id. at 123 (noting that whites sometimes used the discrimination faced by 
interracial couples to justify their opposition to interracial relationships). The concern is not 
simply that the interracial couple will have to face social discrimination, but rather that some 
of the racial dynamics prevalent in society (i.e., perceptual segregation) will invade the 
intimate relationship as well. 

83. Dwight A. McBride, Why I Hate Abercrombie & Fitch: Essays on Race and 
Sexuality (2005). 

84. Id. at 88, 120. 
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'"Give me that big black dick!"' at which point McBride says he nearly 
went limp.85 Later, the white man told him, '"You are the first black guy 
I've ever been with. "'86 Again, McBride's white partner either intended 
these comments as compliments or was indifferent as to how McBride 
would receive them. 

The biggest mystery in light of the numerous interracial indignities and 
disconnections McBride catalogues in his book is why he continued to 
engage white men. Part of the answer likely lies in structure. Spending 
most of his time at UCLA, like me, he likely had limited opportunities to 
meet black men of a similar educational and social class. As a result of 
these structural constraints, McBride apparently made a compromise: he 
would date white men, but only under certain circumstances.87 I can only 
imagine that one of these rules must have been "No talking during sex."88 

When race is not frankly engaged in relationships, the white partner and 
the black partner might have completely distinct experiences. Because the 
black person is likely to be more race-conscious and more sensitive to 
potential racial slights, she may be engaged in a constant racial negotiation. 
The white partner, by contrast, may be oblivious to these dynamics and 
attest that they enjoy a colorblind relationship. Meanwhile, the black 
partner may be asking: How much racial education should I have to do in 
this relationship? How many offensive remarks must I let slide? How 
many experiences with discrimination should I stifle for fear of aggravating 
my partner? At what point does it all become too much? And to the extent 
that some people of color have a high tolerance for racial humiliation and 
continue to prefer white people, what does that tell us about the enduring 
appeal of whiteness, even in communities of color? 

Ill. ASSESSING RACIAL PREFERENCES AMONG MEN WHO DA TE MEN 

This part presents a study that generates empirical data on the impact of 
race in internet dating interactions among MSM. Very little research has 
explored this topic. Much of the previous scholarship focuses only on 
heterosexuals. 89 The most relevant study on Internet dating among gay 
men found that men of color were more likely to mention race in their ads 
than white men, and that black men were least likely to be preferred.90 

85. Id. 
86. Id. at 121. 
87. See id. at 124-25 (describing the responses of black men to the "gay marketplace of 

desire ... that centers on 'whiteness'"). 
88. For a humorous take on rules for dating a "whiteboy," see James Hannaham, Mr. 

White Now: Beware the Chocoholic, Village Voice, June 22-28, 2005, at 29. 
89. See, e.g., Kennedy, supra note 21, at 39 (acknowledging that "[a]ll too little is said 

here about gay and lesbian relationships"); Shauna B. Wilson et al., Dating Across Race: An 
Examination of African American Internet Personal Advertisements, 37 J. Black Studies 964, 
970-71 (2007) (studying 200 profiles of African Americans on Match.com presumably 
looking for partners of the other sex without giving specific attention to profiles seeking 
partners of the same sex). 

90. See Phua & Kaufman, supra note 13, at 988-89. 
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However, that study did not consider how race intersects with sex role. 
Recognizing this limitation, the authors called for future research to "delve 
deeper" into the "sexual stereotypical objectification of ethnicity."91 This 
research seeks to fill that void.92 

We assessed racial preferences among MSM that connect with men on a 
popular web site, Adam4Adam.com (A4A).93 The research consisted of 
two stages. First, we conducted a preliminary survey of profiles in order to 
determine how frequently web site users explicitly mentioned a racial 
preference. We also evaluated these profiles to get a sense of the 
justifications and stereotypes animating racial preferences. Because only 
14.3% of the profiles we surveyed expressed a racial preference, we 
developed a second phase to ascertain preferences that people might be 
reluctant to state overtly. 

In the second part of the study, we created personal profiles in order to 
compare the relative demand for men of color who perform particular sex 
roles. Race appears to shape romantic opportunities through prevalent 
stereotypes that assign men of color to certain sex roles based on their race 
or ethnicity. For instance, I have argued elsewhere that black men are often 
expected to be hypermasculine, sexually aggressive, and well-endowed.94 

By contrast, Asian men may be stereotyped as passive, submissive, and 
more likely to adopt a feminine role in a gay couple.95 This study enabled 
me to put such arguments to the test. But why do such stereotypes matter? 
In my view, they limit individual freedom by putting pressure on men of a 
particular race to conform to the stereotype in order to maximize the 
number of dates he may obtain. Because of the norm of colorblindness,96 
we cannot expect all people to be frank about their racial preferences when 
it comes to dating and partnering. Although preliminary analysis showed 
that a relatively small number of users expressed racial preferences in their 
profiles, we wanted to learn whether a larger group of men had racial 
preferences, even if they would not articulate them expressly and might not 
have even been conscious of them. Thus, this study attempted to discern 
aggregate trends reflecting demand for men of particular races who play 
particular sex roles in the marketplace of desire. For instance, we asked 

91. Id. at 992. Yoon Chin Phua and Gayle Kaufman examined thousands of Yahoo! 
personal ads, but they did not post ads in order to compare responses to ads posted by men of 
different races. Id. at 985-87. 

92. This research also attempts to answer the call by Devon Carbado and Mitu Gulati for 
greater scholarly and judicial attention to intraracial distinctions in order to understand racial 
discrimination fully. See, e.g., Carbado & Gulati, Fifth Black Woman, supra note 34, at 720-
21. 

93. I conducted this study with my research assistant, Greg Furtado, who provided 
invaluable assistance. In addition, my colleague Saul Sarabia advised and assisted with the 
study. UCLA's Office for Protection of Research Subjects Institutional Review Board 
approved this research. 

94. See Robinson, supra note 4, at 1822-23. 
95. See id. 
96. See, e.g., Robinson, supra note 3 (manuscript at 74-75). 
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whether there is more demand for a black top (the sex role widely perceived 
as masculine) than for a black bottom (widely perceived as more feminine). 

We ascertained these trends by posting nearly identical profiles on A4A. 
The statistics and descriptions of the profiles we posted were very similar,97 

but each time we posted the profile, we changed the race and sex role. 
Importantly, each profile featured one photo of the same model, an 
attractive and fit personal trainer. Because we did not use different models, 
one cannot attribute the differences in market interest to the attractiveness 
of particular models or features. Our goal was to control for physical 
attractiveness as we determined aggregate racial preferences by comparing 
the number of e-mails that each profile attracted. The ultimate goal of this 
project is to demonstrate the impact of race in determining the opportunities 
that men have for finding romantic partners and the pressures that racial 
stereotypes exert on certain men of color. 

A. Methodology 

For the first stage of this project, we analyzed expressions of racial 
preferences stated in personal profiles on A4A. We studied roughly 500 
profiles,98 which were selected based upon their sequential order in random 
searches of personal profiles in the Los Angeles area. We created an 
account with no identifiable information in order to navigate the site and 
search through the profiles. We conducted a search with only the following 
geographical parameters: North America, California, southern 
California/Los Angeles, and all areas. No other categorical restrictions 
( e.g., race, age, sex role) were used. 

On October 24, 2007, the first 300 personal profiles were viewed and 
saved as PDF documents in sequential order. This was done by opening 
each ad in its own window and then converting that window into a PDF 
document. On October 29, 2007, another 215 personal profiles were 
viewed and saved as PDF documents in the same fashion. 

We saved personal profiles and gave each a numerical identifier based 
only on the order in which they were viewed and saved. We then put 
profiles into a database linking the numerical identifier with a usemame, 
geographical location, sexual position, race, and racial preference. 

97. The statistics of each profile (height, weight, penis size, etc.) were identical for each 
profile. The primary difference was that we changed the profile's text slightly so that users 
of the web site would not become suspicious. For example, the first racial profile (i.e., white 
top) included text stating, "No-nonsense man looking for same. Cut to the chase about what 
you want." The second racial profile (i.e., white bottom) contained the same basic message 
but in different language: "Let's get to the point. No games or BS." Because we thought 
the black profiles might provoke the most skepticism because of our model's racial features, 
we wrote the black profiles so that the profile referred to the subject as a "light-skinned black 
man." 

98. We recorded 515 profiles to account for potential duplicates in our searches. 
Ultimately there were five duplicates, which we discarded. Thus, the final number of 
profiles was 510. 
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Usemames were used to identify any duplicate personal profiles acquired 
during the second session on October 29, 2007. 

Numerical designations were assigned to major geographical locations 
within Los Angeles, race, and sexual position, as defined by the web site.99 
Racial preferences were assessed for the six racial categories identified by 
the web site (Asian, black, Latino, Middle Eastern, white, and mixed). If a 
racial preference was stated or implied, a numeric identifier (1) was entered 
for the particular race so identified. The direction of that preference, 
whether positive or negative, was then captured by changing the sign of the 
numeric identifier previously entered. Thus, a statement in a profile 
looking for Asian men would be identified with a + 1 in the Asian column. 
A statement in a profile that the user was not looking for Asian men would 
be identified with a -1 in the Asian column. Personal profiles stating that 
they were looking only for a certain race were identified with a + 1 in the 
column of the stated race and a -1 for all other racial categories. Just 14.3% 
of the profiles in our sample expressed a racial preference. 100 

For the second stage of this project, personal profiles were created on the 
web site with only the following information: usemame, picture, location, 
profile headline, profile text, age, height, weight, waist size, body type, hair, 
body hair, looking for (users can state that they are looking for sex and/or 
relationships, etc.), race, sex role, smoke (whether the person smokes or 
not), and penis size. Each profile included a photograph of the same model, 
whose shirtless torso was exposed. The photographs did not disclose his 
face, which is common on the web site. 101 The model is an attractive, 
athletic Latino gay man, and we selected him because his skin color was not 

99. The eleven geographical locations were assigned numbers alphabetically. Thus, 
downtown was "l," east Los Angeles was "2," Echo Park and Westlake was "3," and so 
forth. Similarly, the six racial categories were assigned numerical identifiers with Asian 
being assigned "!," black "2," and so on, though mixed was assigned "6," outside the 
otherwise alphabetical order. The five sexual position preferences were assigned numbers 
based on the sequential order as given by A4A. Top was "l," bottom was "2," versatile/top 
was "3," versatile/bottom was "4," and versatile was "5." 

100. Of the profiles that expressed a racial preference, the hierarchy of preference for a 
particular race was as follows: whites (49.3%), Latinos (43.8%), blacks (39.7%), and Asians 
(9.6%). The hierarchy of preference against a particular race was as follows (starting with 
the group least preferred): Asians (8.2%), blacks (5.5%), whites (4.1 %); and Latinos (2.7%). 
These numbers might be read to suggest that a unique disadvantage attaches to Asians. 
However, I hesitate to draw conclusions from this sample since a small number of profiles 
overtly stated racial preferences and unlike the second stage of the study, this sample reflects 
only men in Los Angeles. Moreover, there does not appear to be any reason to think that the 
subset of people who express racial preferences are representative of the remaining, vast 
majority of people who decline to state a racial preference, but might nonetheless have 
implicit racial leanings. See Steven D. Levitt & Stephen J. Dubner, Freakonomics: A Rogue 
Economist Explores the Hidden Side of Everything 83 (2005) (discussing a study of online 
personal ads showing dissociation between white users' stated lack of racial preferences and 
their tendency to send e-mails overwhelmingly to white profiles). The second part of the 
study attempts to measure more directly such implicit racial preferences. 

101. The profiles were also created with a locked "private pie" that was never unlocked 
during the course of the study. 
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near either end of the color spectrum (neither extremely pale nor extremely 
brown). 

The racial designation (Asian, black, Latino, and white) and sex role (top 
or bottom) were then varied for each profile that we created. Usemame, 
picture, profile headline, and profile text were also varied depending on the 
race and sex role of the personal ad. Pictures were of the same model and 
varied only in pose and lighting. 

Usemames were generated based upon the race of the personal profile 
being posted and the sex role of the profile. Some profiles were also 
created with a neighborhood location or a numeral to add variety, though 
the numeral assigned was neutral enough so as not to imply penis size. 102 

We selected locations within Los Angeles and New York to avoid 
neighborhoods with strong racial identities (such as Harlem in New York). 
We chose downtown for Los Angeles and midtown for New York. In 
selecting these specific neighborhoods, we intended to discern the racial 
dynamics of white-dominated marketplaces of desire, not the various ethnic 
pockets throughout the city, which might exhibit very different norms and 
trends in terms of racial preferences. 

We made profile headlines as brief as possible and mainly reiterated the 
basic race and sex role information contained in the profile. Thus, one 
profile headline read "White Top Seeing What's Out There" and another 
read "No-nonsense White Bottom." Profile text was kept short, similar to 
the profile headline, in order to minimize extraneous information and to 
keep uniformity among the profiles. Each profile headline conveyed the 
basic message to keep communications brief in order to facilitate hooking 
up more quickly. For example, one profile read, "No-nonsense man 
looking for same. Cut to the chase about what you want." Another profile 
read, "Let's get to the point. No games or BS." 

Age, height, weight, waist size, body type, hair, body hair, looking for, 
smoke, and penis size were the same for every personal ad. Each personal 
ad was for a twenty-five-year-old man, five feet nine, 167 pounds, thirty
one-inch waist, athletic body type, black hair, smooth body, nonsmoking, 
eight-inch penis, looking for "l-on-1 Sex," "3some/Group Sex," or 
"Relationship." We selected these statistics in order to maximize the 
attractiveness of the profile and yet minimize (to the extent possible) 
tension with prevailing racial stereotypes. For example, we worried that if 
we made the height six feet two, some users might doubt that an Asian man 
would be that tall. No profile included any expression of racial preference 
or any other sign that might have deterred people of other races from 
expressing interest. 

A4A requires approval of all pictures uploaded to a personal ad. Since 
obtaining approval requires as much as forty-eight hours, profiles were 
created two days before the designated Saturday evening when we signed 

102. Some users of the site incorporate references to their penis size (for example, 
"Teninchtop") in their usemames in order to attract interest. 
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onto A4A with the profile. Although users can search all active profiles, 
the users who are currently online are displayed most prominently and often 
receive the most messages. We created each profile and posted it once by 
signing on during a Saturday night in the following order in Los Angeles: 
white top, white bottom, black top, black bottom, Asian top, Asian bottom, 
Latino top, and Latino bottom. The order in New York was the following 
(reverse racial): Latino top, Latino bottom, Asian top, Asian bottom, black 
top, black bottom, white top, and white bottom. The postings occurred 
from February 2, 2008, through March 22, 2008. Each Saturday during this 
period we posted one profile in Los Angeles and one in New York. 

We signed on each profile for one hour on a Saturday evening starting at 
10:00 p.m. (PST) in Los Angeles and 1:00 a.m. (EST) in New York. We 
selected these times because we expected them to be prime time for men 
looking to connect with another man, and we anticipated that the New York 
scene extended later than the Los Angeles scene. We counted all e-mails 
that the profile received from initial posting (which typically happened on 
Friday) until Saturday evening at 11 :00 p.m. (PST) in Los Angeles or 
Sunday morning at 2:00 a.m. (EST) in New York. During the hour in 
which we signed on with the profile, we recorded racial demographics for 
the first 100 users randomly displayed using the "Members Online" 
function of the web site for each area (in Los Angeles and New York). 
After the hour had elapsed, we signed off and made a PDF screen capture of 
the e-mail inbox of the profile to show the total number of e-mails received 
during that hour and then saved the screen capture as a PDF file. We also 
took a PDF screen capture of each individual e-mail received and the 
sender's profile. We then deleted the profile that we had posted. We did 
not respond to any e-mails or initiate conversations with any users. We 
simply posted each profile and let the users of the site respond. 

B. Results & Discussion 

The results of this study produced three main findings. First, as depicted 
in Figure 1 (next page), the results suggest a racial hierarchy among MSM. 
The white and Latino profiles received a similar number of e-mails, while 
the Asian and black profiles received a significantly smaller number. This 
finding suggests that scholars must be careful when discussing 
discrimination against people of color in romantic marketplaces. Not all 
racial minority groups are similarly positioned. The closeness of the results 
for whites and Latinos is surprising. Although white profiles received four 
more e-mails than Latino profiles, the difference is not statistically 
significant. However, as I discuss below, there are important intraracial 
distinctions among Latinos that warrant further study. 

The second main finding is that the black bottom profiles were uniquely 
disadvantaged. This finding thus partially confirms this essay's hypothesis 
regarding the interaction of racial stereotypes and sex role. In general, the 
top profiles drew more e-mails than the bottom profiles, but the starkest 
disparity between top and bottom was among the black profiles. As 
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predicted by the stereotype of black male endowment and virility, the black 
top profiles drew substantially more e-mails (twenty-six) than the black 
bottom profiles (four), which received the fewest e-mails in the entire study. 
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The disinterest in the black bottom fully extended to black respondents to 
the profiles. Indeed, not a single black respondent ( or Asian or Latino 
respondent) sent an e-mail to a black bottom profile. It thus appears that 
some black men in white-dominated marketplaces of desire may have 
internalized the stereotype of black male virility and may have little interest 
in black men who are perceived as violating this norm. The image of a 
black man being penetrated may simply be too far afield from the iconic 
image of rapper 50 Cent, who is viewed as masculine, aggressive, and, in 
some quarters, essentially black. By contrast, a black man who identifies as 
a bottom may be viewed as the inverse of the so-called "hypermasculine" 
black man represented by 50 Cent. Since users have limited information 
about the person behind the profile, they might use sex role as a proxy for 
effeminacy, flamboyancy, and being openly gay, which may be disfavored 
traits. They may think it is shameful and "un-black" to identify as a 
bottom.103 Black men looking for bottoms may express more interest in 
men of other races because a white man or Asian man bottoming, for 
instance, does not violate any racial norm to which the black men subscribe. 
I emphasize that this norm does not operate only among blacks. Although a 
few white men sent e-mails to the black bottom profiles, the strikingly low 
number of e-mails suggests that men of all races have little interest in black 
men who identify as bottoms. The stereotype of black men as 
"hypermasculine" might have whipsawed the black tops since perceptions 
of black male aggression are linked to the stereotype of black male 
criminality. Because many men use A4A for relatively anonymous hook 
ups and tend to meet at one of the sexual partners' residence, concerns 
about safety are crucial. As appealing as the black top might be, fear of 
being victimized (in bed or after sex) might have dampened interest in 
connecting with black men.104 

A related pattern emerged from the responses to the Latino profiles. 
There was substantially more interest in Latino top profiles (fifty-two e
mails) than Latino bottom profiles (twenty-seven), although the market for 
Latino bottoms clearly surpasses that for black and Asian bottoms. We 
expected the black top profiles to enjoy a special advantage because of the 

103. There may be a distinction between identifying as a bottom and performing the 
bottom role at times. For instance, some men on A4A identify as tops yet seek only other 
tops. The implication is that at least one of the tops will bottom but neither holds himself out 
as a bottom publicly. We found some support for this phenomenon. Approximately 8% of 
the respondents to top profiles also identified as tops; another 9% of the respondents to top 
profiles identified as a "versatile/top," which is supposed to signify that one usually, but not 
exclusively, performs the top role in intercourse. But we did not find a comparable pattern 
of bottoms responding to bottom profiles. In fact, not a single bottom replied to a bottom 
profile, and only 2.4% of respondents to bottom profiles identified as a versatile/bottom. 
Therefore, it may be more acceptable among some blacks (and nonblacks) to identify as a 
top or versatile/top than to identify as a bottom. 

104. See Kimberle Williams Crenshaw, Race, Reform, and Retrenchment: 
Transformation and Legitimation in Antidiscrimination Law, 101 Harv. L. Rev. 1331, 1373 
(1988) (setting forth a binary paradigm of black-white stereotypes, including the belief that 
black people are "criminal" and "immoral"). I thank Jerry Lopez for this insight. 
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stereotype of black male endowment/virility and the context of a sex
oriented web siteI05 that for many users may be quite distinct from the 
search for a life partner.106 However, the black top profiles got half the e
mails of the Latino top profiles (twenty-six versus fifty-two) and about the 
same as the Latino bottom profiles (twenty-six versus twenty-seven). Thus, 
although the stereotypes about black male sexuality create a market for 
black top profiles, they remain subordinate to the white top and Latino top, 
and they surpass only the Asian top in market power among tops (twenty
six versus seventeen). 

In contrast to blacks and Latinos, sex role did not make a difference for 
Asians. Although Asians ranked below whites and Latinos, there was no 
disparity between the Asian top and Asian bottom profiles. Indeed, each 
drew exactly seventeen e-mails in the entire study. 107 We expected the 
Asian top profiles to be disadvantaged as much as the black bottom profiles 
because they are counterstereotypical. Yet, the black top profiles received 
only a few more e-mails than the Asian top profiles. This finding might 
suggest that the stereotype of Asian men as feminine is no longer very 
salient among MSM. At the same time, our Asian top profiles may have 
been viewed as exceptions to the stereotype. Because the profiles reported 
the model's statistics to be five feet nine, 165 pounds, with an eight-inch 
endowment (statistics that we expected to attract many users), the Asian top 
profiles may have surmounted the stereotype. A future study could test this 
by using less attractive statistics, say, five feet five, 120 pounds, and a six
inch endowment to determine whether the Asian top profiles incur greater 
disadvantage than appeared in our study. Relatedly, the Asian bottom 
profiles may not have benefited much from the stereotype of Asian male 

I 05. Although the site gives users the option of indicating a preference for friendship 
and/or a relationship, the user is bombarded with sexually explicit advertisements for 
pornographic movies and online services and none that promotes friendships or 
relationships. These ads, which support the free service, may channel men toward sex. 

106. Several profiles conflated blackness with masculinity and an expectation that a black 
man perform the top role. For example, one thirty-nine-year-old white man who identified 
primarily as a top indicated that he would "flip" and play the bottom role for a black man: 
"Hairy aggressive verbal masculine top looking for kinky bottom and am open to being 
versatile to black masculine tops." A thirty-four-year-old Puerto Rican bottom echoed the 
stereotype of black male virility: "NSA [no strings attached] PUERTO RICAN 
MASCULINE MUSCULAR BOTTOM LOOKING TO SPREAD EAGLE FOR 
MASCULINE HUNG RAW [unprotected sex] BLACK TOPS .... BEST THING IN LIFE 
IS FEELING ANOTHER MASCULINE MAN HA VE HIS ORGASM INSIDE MY ASS." 
A few men of color associated whiteness with effeminacy. A twenty-three-year-old mixed 
man who describes himself as a "Rican Dominican Arab Italian Grey Eye Dr Feel Good" 
and who appears black or Latino, emphasized that he is "into ETHNIC mixxed [sic] guys" 
and "I am not into caucasian the WeHo/Chelsea Ambercrombie [sic] FISH." "Fish" is a 
derisive term for female genitalia. This profile goes on to rule out "anyone who uses the 
term BLATINO and ... Homothugs." Interestingly, as problematic as some of this man's 
assumptions are, he is seeking to define a space between the dominant and white West 
Hollywood scene and the "Homothugs" that emulate 50 Cent. 

I 07. The demand for Asian top profiles was roughly the same in New York and Los 
Angeles. For the Asian bottom profiles, there was much more demand in Los Angeles 
(thirteen e-mails) than New York (four e-mails). 
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effeminacy. However, it may be telling that Asians were the only racial 
group for which the demand for bottoms matched that for tops. In general, 
the preferred bottom was white, followed by Latino. The white bottom 
profiles received more than twice as many e-mails as the Asian bottom 
profiles (thirty-eight versus seventeen). 

A third finding is that whites appear to have a special advantage in that 
they may take on a top or bottom role without incurring significant 
penalties in the marketplace. !OS A Latino top who becomes a bottom gives 
up a significant privilege, since the Latino top profiles generated the most 
interest in the entire study and the Latino bottoms garnered about half as 
many e-mails (fifty-two versus twenty-seven). Black men similarly face 
considerable pressure to perform a top role. Although the black top remains 
disadvantaged relative to the Latino and white tops, at least that profile 
received a significant number of e-mails. In Los Angeles, the black bottom 
received three e-mails; the black bottom profile in New York received just 
one e-mail. 

C. Limitations 

There are some limitations to this study that require discussion. First, the 
profiles that we posted were all men who identified as either a top or 
bottom. Many men identify as something in between these endpoints on the 
sex role spectrum: versatile, a versatile/top, or a versatile/bottom. Others 
list no sex role, and still others express an interest only in oral sex. This 
study's conclusions may not apply to men in these categories. One 
explanation for the disparity in the responses to the top and bottom profiles 
may be that the pictures and statistics for the top profiles were regarded as 
more attractive. The top photos showed the model's torso, which included 
a well-defined chest and six-pack abdominal muscles. For some of the 
bottom photos, the model was photographed from the side or from the back. 
In these photos he may not have appeared as muscular and athletic as in the 
top photographs. Although we anticipated that muscle and athleticism 
would be more important to users seeking a top, it is possible that bottom 
profiles using the top photographs would have drawn greater interest. 
However, some profiles indicated a preference for a slimmer build in a 
bottom. Thus, it is hard to know the ultimate impact on this issue. Further, 
the endowment listed in all profiles may have provided the top profiles with 
an advantage. It appears that a profile with an eight-inch endowment is 
above average on the web site, which might have made our top profiles 
especially appealing. By contrast, because the bottom plays the receptive 
role in anal intercourse, some users may have viewed his endowment as 
irrelevant. At the same time, some respondents commented favorably on 
the bottom's endowment and expressed an interest in performing oral sex 
on him. 

108. The findings suggest that Asians also enjoy this freedom. However, regardless of 
the role they assume, Asians drew less interest than whites. 
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Additionally, because of prevalent stereotypes of black men, the black 
profiles may have been disadvantaged because they did not conform to the 
stereotype of a black man. Instead of featuring the brown skin tone of 
Denzel Washington or Wesley Snipes, the photos accompanying the black 
profiles appeared to be closer to the skin tone of Barack Obama. Moreover, 
it is possible that inflated expectations of black male endowment made our 
black profiles appear to be merely average for black men or even below 
average. However, we were committed to using the same model and same 
statistics for each profile even though we realized that each profile would be 
read in light of prevailing racial stereotypes. In pretesting the photos, I 
showed them to several people who understood the design of the study. 
One person responded that the model "could not" be black because "black 
men have bigger builds." (Our model's build was closer to Obama's build 
than 50 Cent's build.) Of course, black men come in all shapes and sizes, 
but the black profiles may have suffered if they were perceived as diverging 
from the iconic image of an aggressive, strapping, and extremely well
endowed black man. 

Another limitation is that residential segregation made it extremely 
difficult to find a romantic marketplace that had a large representation of all 
races. 109 The selection of neighborhoods with relatively small black 
populations may have disadvantaged black profiles in particular. On a 
recent Wednesday night at 10:00 p.m. (EST) in New York City, a search 
revealed just nine black tops online in midtown (the neighborhood where all 
profiles resided). Yet there were forty-four black tops in central Harlem. 
Thus, posting the profiles in Harlem or parts of Brooklyn may have 
produced greater interest from black users. 110 By posting the black profiles 
in midtown New York and downtown Los Angeles, we forced them to 
compete with all other races in a white-dominated marketplace, and, for the 
most part, they came out on the losing end. Although the black profiles 
likely would have benefited from being posted in Harlem, blacks enjoyed 
greater overall representation in the online community (sixteen percent) 
than Asians (six percent), and yet the black bottom fared much worse than 
the Asian bottom. These findings speak to the demand for men of color 
who perform particular sex roles in white-dominated markets, but they 
reveal little about the preferences of men in racial/ethnic enclaves where 
one race or ethnicity dominates. 

CONCLUSION 

Some readers might perceive this essay to point in different directions. 
One part explores the possibility of regulating web site design in order to 

109. Overall racial demographics in the online community, which are based on our count 
of 100 randomly displayed profiles each time we posted a profile, are as follows: 46% 
white, 18% Latino, 16% black, 13% mixed, 6% Asian, and 1% Middle Eastern. 

110. Posting all profiles in Harlem would have raised concerns about the nonblack 
profiles, especially the white and Asian profiles. 
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encourage people to consider people who do not match their racial 
preferences. Another part demonstrates how perceptual differences and 
racial microaggressions can manifest a gulf between two people in an 
intimate relationship. To some extent, this tension reflects the difficulty of 
the topic itself. "The subject of interracial intimacy bristles with 
complexity and paradox, mystery and drama .... " 111 And, of course, 
intimacy is a delicate thing. Thus, while we should think critically about 
race, gender, and intimacy, we should approach any potential intervention 
with caution. Having said that, online dating may provide a productive 
example of a context in which the law might remove barriers to equality 
through structural changes without regulating intimacy preferences as 
comprehensively as it attempts to regulate discrimination in employment 
and housing. 

The risk of disproportionately burdening minorities who do not live or 
work in predominantly white spaces might be reduced by the existence of 
race and ethnicity-themed web sites such as BGCLive.com ("BGC" stands 
for "Black Gay Chat") and, in the related context of religion, JDate.com. 
These sites are intended for people who identify based on a minority status 
and wish to meet others who share that status. Many such sites, however, 
do not restrict access to people who share the status. Thus, non-Jews are 
present on JDate.com, and it appears that white men are present on 
BGCLive.com. The two web site domains-"mainstream" sites like 
Match.com, and race/ethnicity-themed sites like BGCLive.com-thus 
provide greater options for minorities who may or may not want to date 
majority members. Similarly, the A4A study suggests that there are 
multiple romantic marketplaces in a single city. Recognizing the value 
ascribed to men of his race and sex role in the white-dominated 
"mainstream," a man of color might reasonably attempt to opt out of this 
hierarchy and pursue romantic fulfillment in other spaces. 

11 l. Kennedy, supra note 21, at 37. 
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The growth of a mixed-race population in the United States that identifies itself as 

“multiracial” has commanded public attention.  The U.S. Census Bureau began permitting 

respondents to simultaneously select multiple racial categories to designate their multiracial 

backgrounds with the 2000 Census.  With the release of data for both the 2000 and 2010 

census years much media attention has followed the fact that first 2.4% then 2.9% of the 

population selected two or more races.1  The Census Bureau projects that the self-identified 

multiracial population will triple by 2060.2  Scholars have documented how the mainstream 

press has universally celebrated the growth of a multiracial identified population “as the end 

of race as we know it.3”  At the same time advertisers have seized upon the interest in 

“racially ambiguous” and presumably mixed-race appearances for marketing numerous 

products.4

The public fascination with multiracial identity has promoted the belief that racial 

mixture will, in and of itself, destroy racism.  For instance, leaders for the recognition of a 

  

                                                           
1 Nicholas A. Jones and Jungmiwha Bullock, U.S. Census Bureau, “The Two or More Races 

Population: 2010 Census Briefs,” September 2012, 

https://www.census.gov/prod/cen2010/briefs/c2010br-13.pdf (accessed February 16, 2017). 

2 Pew Research Center for the People & the Press, “Multiracial in America: Proud, Diverse 

and Growing in Numbers,” June 11, 2015, The Pew Research Center 2015. 

http://www.pewsocialtrends.org/2015/06/11/multiracial-in-america/ (accessed February 16, 

2017), p. 1. 

3 Catherine R. Squires, Dispatches from the Color Line: The Press and Multiracial America 

(Albany: State University of New York Press, 2007), p. 20. 

4 Kimberly McClain DaCosta, Making Multiracials: State, Family and Market in the 

Redrawing of the Color Line (Stanford, CA: Stanford University Press, 2007), p. 171. 
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“multiracial” census category frequently posit that multiracials are a “unifying force,5” on the 

theory that multiracial individuals “as a group may be the embodiment of America's best 

chance to clean up race relations.6   Indeed, the equating of racial mixture with racial 

harmony is often quite explicit. Harvard sociologist Orlando Patterson agrees: “[i]f your 

object is the eventual integration of the races, a mixed-race or middle group is something 

you'd want to see developing.... The middle group grows larger and larger, and the races 

eventually blend.7”  The multiracial discourse narrative thus posits that “mixing away” 

racism will absolve the nation from having to address entrenched racial disparities in 

socioeconomic opportunity.8

The fascination with multiracial identity has also entered the legal context.  

Specifically, the presence of fluid mixed-race racial identities within allegations of 

discrimination leads some legal scholars to conclude that civil rights laws are in urgent need 

of reform because they were built upon a strictly binary foundation of blackness and 

whiteness.  Building upon the social movement for recognition of multiracial identity on the 

census and generally, scholars conclude  that courts misunderstand the nature of 

discrimination against mixed-race persons when they do not specifically acknowledge the 

distinctiveness of their multiracial identity.  Even United States Supreme Court litigation has 

   

                                                           
5 Review of Federal Measurements of Race and Ethnicity:  Hearings Before the Subcomm. 

on Census, Statistics and Postal Personnel of the House Comm. on Post Office and Civil 

Service, 103d Cong. (1993), p. 171 [hereinafter Multiracial Hearings] (testimony of Carlos 

Fernández, President, Association of MultiEthnic Americans). 

6 Ramona E. Douglass, “Multiracial People Must No Longer Be Invisible,” New York Times, 

July 12, 1996, p. A26. 

7 Tom Morganthau, “What Color Is Black?,” Newsweek, Feb. 13, 1995, pp. 63, 65. 

8 Jim Chen, “Unloving,” Iowa Law Review, 80 (1994), pp. 145-75.  

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1168&FindType=Y&SerialNum=0105342494�
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begun to associate the growth of multiracial identity with the obsolescence of civil rights 

policies.  Particularly worrisome has been the judicial suggestion that the growth of 

multiracial identity undercuts the legitimacy of affirmative action policies that have long 

sought to pursue racial equality.  

The supposition that the multiracial experience of discrimination is exceptional, and 

not well understood or handled by present anti-discrimination law, is evident in the 

publications of several multiracial-identity scholars.  I coin the term “multiracial-identity 

scholars” to refer to authors whose scholarship promotes the recognition of the distinct 

challenges that multiracial identity now presumably presents for civil rights law.9    For 

instance, the central claim in Nancy Leong’s much cited article, “Judicial Erasure of Mixed-

Race Discrimination,10

                                                           
9 Leora F. Eisenstadt, “Fluid Identity Discrimination,” American Business Law Journal 52 

(2015),  pp. 789-857; Tina Fernandes, “Antidiscrimination Law and the Multiracial 

Experience: A Reply to Nancy Leong,”  Hastings Race & Poverty Law Journal 10 (2013), 

pp. 191-217; Nancy Leong, “Judicial Erasure of Mixed-Race Discrimination” American 

University Law Review 59 (2010), pp. 469-555; Camille Gear Rich, “Elective Race: 

Recognizing Race Discrimination in the Era of Racial Self-Identification,” Georgetown Law 

Journal 102 (2014): 1501-1572, 1533; Scot Rives, “Multiracial Work: Handing Over the 

Discretionary Judicial Tool of Multiracialism, U.C.L.A. Law Review 58 (2011), pp. 1303-

1340. 

” is that mixed-race discrimination claims are not properly 

administered by the legal system because the mixed-race specificity of the claims is ignored.  

Building upon Leong’s analysis, Scot Rives and Tina Fernandes each in turn assert that the 

legal system is unable to address the “unique harms” of multiracial complaints without a 

10 Leong, “Judicial Erasure,” pp. 469-555. 
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specific “multiracial category” in anti-discrimination jurisprudence.11  In turn, Leora 

Eisenstadt includes multiracial identity within her call for reforms for the evolution of “fluid 

identity discrimination” 12 that parallels Camille Gear Rich’s premise that multiracial claims 

present “special challenges for antidiscrimination law” that necessitate an “elective race” 

approach.13

The crux of the multiracial identity scholar critique of the emerging cases is that 

courts often reframe multiracial plaintiffs’ self-identities by describing mixed race plaintiffs 

as “mono-racial” minority individuals.

 

14   Specifically, in many cases, judges refer to mixed- 

race complainants as solely African American or black.15

Specifically, a close examination of such claims indicates that in an overwhelming 

number of the cases scholars rely on, the facts present a complainant whose description of the 

  These scholars take issue with this 

characterization, arguing it hinders the recognition of the racial discrimination that multiracial 

individuals experience.  This essay disputes that premise because the cases themselves 

illuminate the disjuncture between the theoretical critique they make and the actual adequacy 

of the judicial administration of the claims. 

                                                           
11 Fernandes,  “Antidiscrimination Law and the Multiracial Experience,”  pp. 191-217; Rives, 

“Multiracial Work,” p. 1334. 

12 Leora F. Eisenstadt, “Fluid Identity Discrimination,” American Business Law Journal 52 

(2015), pp. 840-45. 

13 Rich, “Elective Race,” p. 1533. 

14 Leong, “Judicial Erasure,” pp. 472, 511.  It should be noted that Tina Fernandes and Scot 

Rives endorse the entirety of Leong’s critique and only depart in how they think the legal 

system should respond. 

15 See, e.g., Callicutt v. Pepsi Bottling Group, Inc., No. CIV. 00-95DWFAJB, 2002 WL 

992757, at *1 (D. Minn. May 13, 2002). 
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alleged discrimination includes pointed, derogatory comments about non-whiteness and 

blackness in particular.16

Jill Mitchell is a light-skinned biracial woman with a black father and white mother.  

Based on her appearance many people presume she is of mixed Hispanic and European 

descent.  Mitchell started working for Champs Sports in Beaumont Texas in 1996 as a full-

time management trainee.  She worked for a year without incident and received praise about 

her work performance.  But she felt her entire work experience changed once her store 

manager discovered that her racial background included African ancestry despite the fact that 

Mitchell did not disclose her race on her job application and declined to identify her racial 

background when asked during the job interview.  The manager deduced Mitchell’s racial 

background from the repeated visits to the store from her darker-skinned relatives and 

friends.   

  The overarching commonality in the cases is the exceptionalism of 

blackness and non-whiteness, rather than multiraciality, as subject to victimization.  Although 

the plaintiffs may personally identify as multiracial persons, they present allegations of public 

discrimination rooted in a specific non-whiteness and often black bias that is not novel or 

particular to mixed-race persons, nor especially difficult for judges to understand.  For 

instance, the employment discrimination case of Jill Mitchell presents a paradigmatic 

illustration of the adequacy of current law to address the racial discrimination that 

multiracial-identified persons encounter. 

                                                           
16 Tanya Katerí Hernández, “Multiracial in the Workplace: A New Kind of Discrimination?”  

in Margaret F. Karsten, ed., Gender, Race and Ethnicity, in the Workplace: Emerging Issues 

and Enduring Challenges (Santa Barbara, CA: Praeger ABC-CLIO, 2016), pp. 3-25. 
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Mitchell says the manager’s “attitude towards her changed dramatically” as he fixated 

on her African ancestry.17  He often made negative remarks about blacks to Mitchell and, on 

one occasion, remarked to Mitchell that, “she only dated black men”18 as if that were 

problematic.  At one point Mitchell overheard the manager state “we need to get her out of 

here.”  The store manager’s racialized treatment of Mitchell continued until she was 

eventually demoted, and her former position was filled with a white employee who came not 

from the ranks of the established management trainee program like herself but instead from 

the part-time hires.19  As a result she attributed her demotion to race discrimination and filed 

an employment discrimination claim pursuant to Title VII of the Civil Rights Act of 1964.20

Jill Mitchells’ chances for winning her lawsuit were quite low.  Not because of the 

relative merits of her claim but because it has been empirically documented that few 

complaints of racial discrimination ever yield success for claimants.

   

21  The vast majority of 

racial discrimination claims are dismissed by courts without the opportunity for a trial.  

Commentators attribute the low success rate to the growing hostility with which courts 

approach allegations of discrimination.22

                                                           
17  Mitchell v. Champs Sports, 42 F. Supp. 2d 642, 646 (E.D. Tex. 1998).    

  Courts seemingly believe that the passage of civil 

18 Op. cit., p. 646. 

19 Op. cit., pp. 646-47. 

20 Op. cit., p. 647. 

21 Laura Beth Nielsen and Robert L. Nelson, “Rights Realized? An Empirical Analysis of  

Employment Discrimination Litigation as a Claiming System,” Wisconsin Law Review 2005 

(2005), pp. 663-711. 

22 Stewart J. Schwab, “Employment Discrimination Plaintiffs in Federal Court: From Bad to 

Worse?” Harv. Law & Policy Review  3 (1995), p. 104. 
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rights laws alone has wrought a post-racial society in which instances of discrimination are 

rare.23

Despite the overarching challenge of persuading courts that an instance of 

discrimination has actually occurred, Jill Mitchell’s motion for court appointed counsel was 

granted with the court noting that “the merits of Mitchell’s allegations weigh in favor of 

granting the motion.”

 

24

What then do multiracial-identity scholars find problematic about the judicial 

administration of this biracial identified claimant?  Throughout the opinion, the court refers to 

Mitchell as “black.”

  While the published opinion does not entail a substantive resolution 

of the discrimination charge it is still quite a victory in the context of contemporary judicial 

animosity to any discrimination claim.  Here the court simultaneously endorses the merits of 

the claim of discrimination and authorizes the funds for a court appointed lawyer.  This is 

rare in any civil case let alone an employment discrimination case.  Indeed, it seems likely 

from the record that after Mitchell obtained a court appointed lawyer, a confidential 

settlement agreement was reached in the case because Mitchell requested that the lawsuit be 

dismissed with prejudice rather than proceed with a judicial inquiry. 

25  For the multiracial-identity scholars, the court’s singular focus on 

blackness means that despite the favorable outcome the court failed to recognize the 

possibility that Mitchell’s mistreatment was the product of anti-multiracial bias.26

                                                           
23 Tanya Katerí Hernández, “One Path for 'Post-Racial' Employment Discrimination Cases -- 

The Implicit Association Test Research as Social Framework Evidence,” Journal of Law & 

Inequality 32 (2014), p. 307. 

  From their 

24 Mitchell, at 650. 

25 42 F. Supp. 2d 642, 645-47 & 650. 

26 Leong, “Judicial Erasure,” pp. 512-13. 
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perspective, the court’s oversimplified reference to Mitchell as black is analytically 

problematic despite the fact that the court also emphatically states that Mitchell has a 

discrimination claim that should proceed and warrants the dedication of public resources in a 

court appointed attorney.   

However, the court’s oversimplification of the claimant’s racial identity in court 

documents parallels the singular salience of blackness that Mitchell’s own narrative raises.  

Nor can the black-focus of her own factual allegations be dismissed as the strategic coaching 

of an attorney seeking to situate the case into the traditional paradigm of white versus black 

racism, because Mitchell represented herself, and the black-focused narrative appeared in her 

own testimony before the Magistrate Judge in her hearing to request court-appointed counsel.  

In fact, 39% of the multiracial workplace discriminations cases I assessed were filed by 

complainants representing themselves and using their own words to describe how they felt 

targeted and harmed.27  Thus, the recurrent theme of the primacy of bias against non-

whiteness and anti-blackness specifically is not a lawyer’s strategic construct.  The Mitchell 

case then is inappropriately labeled by multiracial-identity scholars as illustrating a judicial 

confusion about the nature of multiracial discrimination or the inadequacy of the existing 

antidiscrimination legal framework.  Instead, the Mitchell case demonstrates the coherence of 

judicially focusing on blackness when the claimant articulates a factual pattern enmeshed in 

anti-black bias.  Like Jill Mitchell’s case the vast majority of multiracial stories of 

discrimination entail allegations of non-white or specifically anti-black bias rather than 

prejudice rooted in hostility towards racial mixture itself.28

                                                           
27 Hernández, “Multiracials in the Workplace.” 

   

28 Tanya Katerí Hernández, Multiracials and Civil Rights (New York: NYU Press, 

forthcoming 2017). 
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In short, the increase in the number of individuals identifying as mixed-race or 

multiracial does not present unique challenges to the pursuit of political equality inasmuch as 

the cases are mired in a long existing morass of bias against non-whiteness and its intimate 

connection to white supremacy.  Rather than point to a need for a shift away from the existing 

civil rights laws, the cases instead indicate the need for further support of the current 

structures.  The multiracial discrimination cases highlight the continued need for attention to 

white supremacy and for fortifying the focus of civil rights law on racial privilege and the 

lingering legacy of bias against non-whites. 

What then fundamentally concerns multiracial-identity scholars about the 

discrimination cases despite the fact that the empirical record does not by and large show 

anti-mixture animus?  For multiracial-identity scholars, the primary locus of multiracial 

discrimination is in any societal resistance to the assertion of a multiracial personal identity.  I 

call this approach to civil rights, “Personal Identity Equality.”  It is epitomized by the notion 

that “misrecognition of one's identity is social subordination.29”  One group of psychologists 

similarly states that even asking mixed-raced people about their racial ancestry is an instance 

of “overt racism” specifically “targeting multiracial people.30”  These psychologists further 

aver that “not having a [multiracial] racial designation on institutional forms is one of the 

most invidious experiences of racism that occurs to multiracial people.31

                                                           
29 Alamina R. Walker, “

” 

Choosing To Be Multiracial in America: The Sociopolitical 

Implications of the ‘Check All That Apply’ Approach to Race Adopted in the 2000 U.S. 

Census,” Berkeley La Raza La Jornal 21 (2011), pp. 61-91, 68. 
30 Marie L. Moville et al., “Chameleon Changes: An Exploration of Racial Identity Themes 

of Multiracial People,” Journal of Counseling Psychology 52 (2005), p. 514. 

31 Op. cit., 511. 
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The crux of the multiracial-identity scholar critique of the anti-discrimination cases 

then is that the courts often reframe multiracial plaintiffs’ self-identities by describing mixed- 

race plaintiffs as “mono-racial” minority individuals.32  Specifically, in many cases, courts 

refer to mixed-race complainants as solely African American or black.33

The privileging of personal racial identity is evident in Nancy Leong’s concern with 

courts that “erase” multiracial identity and refer to multiracial complainants as simply 

black,

  These scholars take 

issue with this judicial characterization, arguing it conceals racial animus against multiracial 

individuals. 

34 in Leora Eisenstadt’s apprehension that the law currently forces “employees into an 

unnatural and uncomfortable identity35” and in Camille Gear Rich’s proposal for an “elective 

race” ideological framework that provides a legal right to racial self-definition.36  It also 

constitutes Tina Fernandes’s and Scot Rives’s insistence that a specific “multiracial” category 

be officially added to the list of protected racial groups that anti-discrimination law implicitly 

recognizes.37

                                                           
32 Leong, “Judicial Erasure,” pp. 472,  511.  It should be noted that Tina Fernandes and Scot 

Rives endorse the entirety of Leong’s critique and only depart in how they think the legal 

system should respond. 

   

33 See, e.g., Callicutt v. Pepsi Bottling Group, Inc., No. CIV. 00-95DWFAJB, 2002 WL 

992757, at *1 (D. Minn. May 13, 2002). 

34 Leong, “Judicial Erasure.” 

35 Eisenstadt, “Fluid Identity Discrimination,” p. 857. 

36 Camille Gear Rich, “Elective Race : Recognizing Race Discrimination in the Era of Racial 

Self-Identification,” Georgetown Law Journal 102 (2014), pp. 1502- 1572, 1569. 

37 Fernandes, “Antidiscrimination Law and the Multiracial Experience,” p. 213; Rives, 

“Multiracial Work,” p. 1334. 
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That multiracial-identity scholars focus on personal identity as the central issue of 

equality is part of the larger multiracial social movement preoccupation with identity.  In fact, 

the academic treatment of multiracial identity is often very intertwined with the activism 

promoting recognition for a distinct multiracial identity on data collection forms.38

For multiracial identity activists, the right to personal racial identity is their definition 

of equality as reflected in the “Bill of Rights for Racially Mixed People.

 It is 

perhaps the interest in multiracial activism that has led academics to focus on the concern 

with expressions of personal racial identity.   

39”  A Bill of Rights 

is traditionally understood to be a listing of legal rights provided the highest constitutional 

protection because they are understood to be fundamental rights of citizenship. It is thus quite 

notable that the central unifying item in the Bill of Rights for Racially Mixed People is the 

statement “I HAVE THE RIGHT To identify myself differently than strangers expect me to 

identify.40”  The multiracial Bill of Rights is extensively reproduced and cited to within 

multiracial identity circles and has become “something of a charter statement” and is often 

read at multiracial support group meetings.41

                                                           
38 Ralina L. Joseph, Transcending Blackness: From the New Millennium Malatya to the 

Exceptional Multiracial (Durham, NC: Duke University Press, 2013), p. 24. 

  However the Bill of Rights and the racial 

39 G. Reginald Daniel, More Than Black? Multiracial Identity and the New Racial Order 

(Philadelphia, PA: Temple University Press, 2002), p. 116. 

40 Maria P.P. Root “Bill of Rights for Racially Mixed People” 

http://www.drmariaroot.com/doc/BillOfRights.pdf (1993). 

41 Kim M. Williams, “Linking the Civil Rights and Multiracial Movements,” in The Politics 

of Multiracialism:  Challenging Racial Thinking, ed. Heather M. Dalmage (Albany, NY: 

State University of New York Press, 2004), p. 88.  
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equality platform it advocates is focused “solely on naming and claiming a multiracial 

identity.42

Multiracial identity movement survey responses about the nature of multiracial 

discrimination are equally narrow.  Multiracial forms of discrimination that respondents 

articulate revolve around being questioned about their personal identity.

”  That is the totality of its civil rights concerns.   

43  Thus the “What 

are you” question is often offered as emblematic of multiracial-specific discrimination.44

Curiously, in Kimberly McClain DaCosta’s interviews with multiracial activists (or 

what she interestingly calls “multiracial entrepreneurs”) each activist invoked civil rights as 

being at the root of their actions.

   

45  Yet, the multiracial activist agenda “has been limited to 

vague declarations that multiracial recognition could somehow help reduce racial strife.46”  

When Kim Williams also interviewed every major leader of a multiracial-identity 

organization, she found that only 30 percent of the leaders reported that combating racism in 

their local communities was a priority for their group.47

                                                           
42 Joseph, Transcending Blackness, xvi. 

  Also notably absent has been any 

43 Marc P. Johnston and Kevin L. Nodal, “Multiracial Micro Aggressions: Exposing 

Monocracies in Everyday Life and Clinical Practice,” in Dread Wing Sue, ed., Micro 

Aggressions and Marginality: Manifestation, Dynamics and Impact, (New York, NY: Wiley 

& Sons, 2010), pp. 132-137. 

44 Pearl Faye Gaskins, What Are You? Voices of Mixed-Race Young People (New York, NY: 

Henry Holt, 1999). 

45 Kimberly McClain DaCosta, Making Multiracials: State, Family, and Market in the 

Redrawing of the Color Line (Stanford, CA: Stanford University Press, 2007), p. 80. 

46 Kim M. Williams, Mark One or More: Civil Rights in Multiracial America (Ann Arbor, 

MI: University of Michigan Press, 2006), p. 111.  

47 Williams, “Linking the Civil Rights and Multiracial Movements,” p. 91.  
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multiracial examination of power in the consideration of what is racism.48  Jared Sexton 

describes this multiracial activist dynamic as reducing the political to the personal.49  The 

focus on personal identity is also evident in multiracial-identity internet sites that discuss 

multiracial experiences but “do not challenge racism.50”  A significant deficit of the personal 

identity view of civil rights is its abstraction away from “articulating institutional forms of 

racism and the pervasiveness of white supremacy.51

 Some might suggest that the multiracial promoted Personal Identity Equality 

exaltation of personal identity as a civil rights issue is not necessarily incompatible with the 

traditional civil rights group-based material inequality approach to civil rights.  Yet the 

concept of Personal Identity Equality is not innocuous when it interferes with the ability to 

identify and address the material inequality that individuals are exposed to apart from their 

personal identity.  Indeed, there is a harmful disconnect between the multiracial-identity 

scholar critique of anti-discrimination law, and the actual demonstrated adequacy of the laws 

to address multiracial discrimination.   

”   

The disconnect evidences itself in a number of ways.  Firstly, in how the vast majority 

of multiracial discrimination claims follow the pattern of the paradigmatic Mitchell v. 

Champs case discussed earlier with its binary white versus non-white allegation of 

discrimination rather than in allegations about actual anti-mixture bias.  Secondly, in how the 

                                                           
48 Joseph, Transcending Blackness, xv. 

49 Jared Sexton, Amalgamation Schemes: Antiblackness and the Critique of Multiracialism 

(Minneapolis: University of Minnesota Press, 2008), p. 5. 

50 Erica Chito Childs, “Multirace.com: Multiracial Cyberspace,” in The Politics of 

Multiracialism: Challenging Racial Thinking ed. Healther M. Dalmage (Albany, NY: State 

University of New York Press, 2004), p. 157.  

51 Dalmage, Tripping on the Color Line, p. 171. 
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cases show courts appropriately enforcing anti-discrimination law.  In short, the close 

examination of these cases undermines the multiracial-identity scholar critique of the cases as 

exhibiting judicial confusion about anti-mixture bias and the inadequacy of anti-

discrimination law.   

This multiracial-identity scholar disconnect from the reality of the cases likely stems 

from the primacy that they place upon the recognition of personal identity above all else 

which in turn clouds their ability to appreciate the adequacy of the judicial enforcement of the 

cases that instead focuses on the harms from group-based racial hierarchies.  The primacy on 

the recognition of personal identity is a prominent feature of the public activism for cultural 

recognition of a multiracial identity that is a misplaced import into the legal context.  When 

the individual identity focus of the multiracial social movement is transplanted into the legal 

context it obstructs the ability to understand the needs of multiracial victims of discrimination 

from white versus non-white group-based hierarchies.  This disserves the needs of multiracial 

persons experiencing discrimination.  Moreover, the rhetoric of Personal Identity Equality 

has come to be used to undermine the enforcement of anti-discrimination law in harmful 

ways. 

Supreme Court Chief Justice Roberts directly posed questions regarding the 

implication of mixed-race candidates for affirmative action programs, when the University of 

Texas’ consideration of race in its affirmative action plan was challenged in 2013.  In Fisher 

v. Texas (Fisher I) the Court affirmed the process of considering race as a factor amongst 

others in a public university’s admission efforts to achieve a more diverse student body.52

                                                           
52 Fisher v. Texas, 133 S. Ct. 2411 (2013). 

  

But the Court also narrowed the ability to use affirmative action by stating that in the judicial 

assessment of whether a particular admission policy satisfies the strict scrutiny standard of 
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being narrowly tailored in pursuit of the goal of diversity, the university is not entitled to 

deference or a presumption of good faith in its operation of their programs.   

In the oral arguments for Fisher I, Justice Roberts questioned how compelling the 

university pursuit of a diverse student body could be if a candidate who was “one-quarter 

Hispanic” or “one-eighth Hispanic” is allowed to identify on the admissions application as 

Hispanic without the university verifying the veracity of the racial identification.53

Nor is this skepticism limited to Justice Roberts.  When the Supreme Court re-

examined the University of Texas affirmative action policy in Fisher II, two other Supreme 

Court justices joined Roberts in raising concerns about the viability of affirmative action in 

light of multiracial-identified applicants.  These concerns were included in the text of their 

joint opinion dissenting from the majority decision that the race-conscious admissions 

program in use at UT is lawful under the Equal Protection Clause of the constitution. In 

Fisher II, Justices Alito, Roberts and Thomas joined in a dissenting opinion that opined that 

the affirmative action program was faulty because “as racial and ethnic prejudice recedes, 

more and more students will have parents (or grandparents) who fall into more than one of 

UT’s five [enumerated racial] groups.

  For 

Justice Roberts, mixed-race applicants are a cause for generating skepticism about the 

integrity and ability of affirmative action to truly achieve racial diversity.   

54

                                                           
53 Transcript of Oral Argument at 32-34, Fisher v. University of Texas at Austin, 133 S. Ct. 

2411 (2013) (No. 11-345). 

”  This presumption that the increase in multiracial-

identified applicants undermines both the implementation and justification for affirmative 

action, did not originate with the Justices.  As with the Grutter and Gratz litigation in 

54 Fisher v. Texas II, 136 S. Ct. 2198, 2229 (2016) (Alito, J., dissenting). 
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Michigan a decade earlier, the challenge to UT’s affirmative action program was replete with 

opposition papers referencing the presumed significance of a mixed-race applicant pool.55

What each of the foregoing examples demonstrate is the influence that multiracial 

identity discourse has had on justifying challenges to policies of racial inclusion even in cases 

where the Supreme Court has endorsed the constitutionality of affirmative action while at the 

same time imposing constraints on its use.  Especially alarming then is the Supreme Court’s 

reference once again to mixed-race persons in its decision authorizing outright state bans on 

affirmative action.   

 

In, Schuette v. Coalition to Defend Affirmative Action, the Court held that a public 

ballot initiated amendment to the Michigan State constitution that bans the use of affirmative 

action at public universities is not a state action that inflicts injury on racial minorities in 

violation of the Equal Protection Clause of the United States constitution.56

                                                           
55 Brief for the Am. Ctr. For Law as Amici Curiae Supporting Petitioner at 3-4, Fisher v. 

Texas II, 136 S. Ct. 2198 (2016), (No. 14-981), 2015 WL 5317010, at *3; Brief for Judicial 

Watch, Inc., et al. as Amici Curiae Supporting Petitioner at 13 n. 16, Fisher v. Texas II, 136 

S. Ct. 2198 (2016), (No. 14-981), 2015 WL 5345846, at *10; Brief for Pacific Legal 

Foundation, et al. as Amici Curiae Supporting Petitioner at 36, Fisher v. Texas II, 136 S. Ct. 

2198 (2016), (No. 14-981), 2015 WL 5345847, at *18. 

  In doing so, the 

Supreme Court gave license to any other state to ban race-based affirmative action as well. 

Eight states currently ban race-based affirmative action at all public universities.  California, 

Washington, Michigan, Nebraska, Arizona, and Oklahoma all passed bans through voter 

referenda. In Florida, Governor Jeb Bush issued an executive order creating the ban.   

56 134 S. Ct. 1623 (2014). 
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In assessing whether the ballot initiative in Schuette was intended to harm racial 

minorities Justice Kennedy asserted in the court opinion that ”in a society in which those 

[racial] lines are becoming more blurred, the attempt to define race based categories also 

raises serious questions of its own.57

Justice Scalia elaborates further on this theme in his concurring opinion in the case.  

For Justice Scalia, making any assumptions about how racialized group members perceive 

race-based policies like affirmative action bans that might impede their access to traditionally 

racially exclusive institutions, is itself an “exercise that promotes the noxious fiction that, 

knowing only a person’s color or ethnicity, we can be sure that he has a predetermined set of 

policy ‘interests’ thus reinforcing the perception that members of the same racial group-

regardless of their age, education, economic status share the same political interests.

”  In other words, the growth of multiracial-identified 

persons calls into question the utility of presuming that individuals have a pre-determined 

perspective about the ballot initiative (of being harmed or not) based upon their racial 

identity.   

58”  To 

underscore his point Scalia then poses the question “does a half-Latino, half-American Indian 

have Latino interests, American-Indian interests, both, half or both?59

                                                           
57 Schuette v. Coaltion to Defend Affirmative Action, 134 S. Ct. 1623, 1634 (2014). 

”  At first blush it may 

appear like a simple matter of logic for Justice Kennedy and Justice Scalia to equate 

assertions of what political actions do and do not harm a racial group, with impermissible 

stereotyping.  

58 Schuette v. Coaltion to Defend Affirmative Action, 134 S. Ct. 1623, 1643 (2014) (Scalia, 

J., concurring). 

59 Op. cit., p. 1643. 
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But what the Justices’ leveraging of multiracial identity to question race-conscious 

analysis overlooks is the extent to which racial harms can be imposed on group members 

regardless of the diversity of their perspectives.    Racialized group members can certainly 

have a diverse array of political perspectives about any given topic including affirmative 

action but still be similarly situated with respect to how affirmative action bans potentially 

impede their access to traditionally racially exclusive institutions in a manner that is 

ultimately harmful.  Numerous studies show that with the advent of affirmative action 

policies there was a dramatic change in the U.S. labor market with a demonstrated increase in 

the numbers of racial minorities in almost every job niche.60  There is near unanimous 

consensus among economists that such programs of inclusion contributed to the improved 

income levels of racial minorities.61

                                                           
60 Mary C. King, “Are African-Americans Losing Their Footholds in Better Jobs,” Journal of 

Economic Issues 32 (1998) p. 655; James P. Smith and Finis Welch, “Affirmative Action and 

Labor Markets,” Journal of Economic Issues 2 (1984) p. 280. 

  Moreover, affirmative action policies have increased the 

racial and ethnic diversity of many educational settings.  Ballot initiatives that ban affirmative 

action therefore hinder the inclusion of racial minorities in ways that can directly harm them 

regardless of how they racially identify themselves.  As is the case with the multiracial 

discrimination cases, racial mixture does not diminish the extent of harm that a ballot 

initiative can cause.  The empirical data indicates that after various state affirmative action 

61 Clinton White House Staff, “Affirmative Action Review: Report to the President,” 

Almanac of Policy Issues, July 19, 1995, 

http://www.policyalmanac.org/culture/archive/affirmative_action_empirical.shtml (accessed 

July 27, 2016).  
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bans were instituted that the numbers of racial minority admissions were substantially 

reduced.62

In short, over two decades of multiracial discourse situating mixed-race persons as 

racially unique and emblematic of racial progress, has bolstered the opposition to policies of 

racial inclusion and provided such opponents additional fodder for their argumentation. 

Rhetoric has consequences.  Indeed, the Supreme Court affirmative action litigation 

references to mixed-race persons has paralleled the public discourse notion that the growth of 

multiracial identified persons signals the decline of racism.  Only a direct challenge to the 

Personal Identity Equality perspective relied upon by multiracial identity scholars has the 

potential to more effectively pursue racial equality, because “impurity and hybridity, in and 

of themselves, are no guaranteed challenge to the racial orders of white supremacy and 

antiblackness.” 

  

63

 

 

  

                                                           
62 Grant H. Blume and Mark C. Long, “Changes in Levels of Affirmative Action in College 

Admissions in Response to Statewide Bans and Judicial Rulings,” Educational Evaluation 

and Policy Analysis 36 (2014), pp. 228-252.   

63 Sexton, Amalgamation Scheme, p. 35. 
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m
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blackA

m
eru:an race.• To paraphrase C

hristine H
ickm

an (1997), these positions 
rap

o
n

d
 ti>

 antiblad: raci.,m
 b

y m
aking P

M
P

 nonbladc rather than attacking 
racism

 itisolf, w
hich oontributcs to

 B
lack people'• continued <>pp.ression. 

. The creation .of • new
 race that possesses w

hiteness w
ould .require a re

s
tiu

~
o

g
 o

f the system
 o

f racial oppression but not it. abolition. R
aces are 

historically develi,pcd political crm
,pings lh

u
 alw

ays eiti..i m
a
 racial hientrdry 

. "(B
onilla-Silva 1997; M

ablani2001 ).A
s •udi, anew

raoe m
u,tf>esituatcdw

ithin 
the ~adal bicrarcl,y; •tl)' discussion o

f ,ace has therefore to
 cake racism

 as the 
principle c.arcgory o

f analysis. R
acism

~
 th,, organi2ation o

f a SO
<.lety's institu

tional infraotrul:t1,1r~ so that racilll groups are placed in
 a hierarchical relation• 

ship to
 one another, and the society's law

s, policies, and social relationships give 
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preferm
ceto a superordinate race andc&

crim
inat( against subordinate race&

. It 
is, how

ever, a dynam
ic Sltuctutt that can adjust to

 new
 historical cu:t:unul:3ru,es. 

Ir;, ensure the dom
inant racial class'$ continued econom

ic exploitation and ..,. 
cia\ control o

f subordinate r,ici.a! groups. A
> stated earlier, w

hiteness .liulctiom
 

as a com
ponent of.this structure,determ

ining w
hich racial·group(s) ·receive 

advantages and privil~es and w
hich receive none: H

aetofure, w
hiteness has 

brgelybeen at the d
i.p

o
w

 o
f w

hites, but new
 historical cireum

stances dem
and 

that it becom
e available Iii' nonw

hites for w
hite suprem

acy to
 <D

rvive. 
T

he l,ir,,cial project a.ctivrly seeks u
, redefine .the boundaries o

f w
bitenes,. 

W
hether arguedfm

rnan ideologi<al·individuolist e~biologi<al,determ
inistper• 

spective, it-tools w
bitcne .. squarely in

 biology. PM
P possess w

hiteness :1
8

,8
 bi· 

ological fact, an
d

 a biracial identity m
erely acknow

le<!ges their rac:ial reality. A
 

m
ajor probkm

 has h
em

 ti,., oonllation o
f raci,!l identity ,'l.ith racial ldentifi· 

cation. For Janet 8"lm
s (1994:3), racial identity •refen to· a sem

e o
f group or 

oollective identity based on
 one's perception that he or &he &

hares a com
m

on 
racial herit:age w

ith a particular racial group." T
his does not m

ean a person can. 
have a racial identity diffm

ntfrom
 lbeirracial group. R

ather, it~
 how

 he or she 
oom

es to·tm
clerstaodhis or.her ~

classificalio
n

; ~
 positiooing o

f bis or bot' 
racial group in

 the caciitl hierarchy, and its political m
d

 ec:O
IIO

m
ic ilitc,re.i. in

· 
that hietarc:hy (B

onilla·Silva 2001 ). A
 racial identity. lhen, delCC!ops.in a racially 

oppress iv~ society "in response to
 o

r in
 synchrony. w

ith either benefiting from
 

or suffm
ngunder [racial] .oppm

sion" (H
c:hns-1996:147). 

In
 contrast, biracial idenlity advocates are actually referring.to racial identi

fication. R
acial idm

tification is the assertion that a penob is a partirular race 
(i.•., l am

 Black. or I ~
 biracial), w

hich need not coincide w
ith· Ihm

 racial 
clas,m

c:alion. A
s John pow

ell (1997:799) notes, w
hile it is true that everyone 

is an individual, "ii is a r.Ise claim
 and a flaw

ed hope lhat }•e can defi!le w
ho 

w
e arc in

 isolation.• In conflating racial <
atcgorization w

ith
 idm

tiJicatfon, the 
biracial project confu.,es oelf-pm

,eption w
ith sO

Q
al classification. T

hi• disre· 
gard, racialization as a.bism

rically determ
ined phen9m

enon and,concdves. race 
as a·basic hum

an attribu1>: rather than a w
cial relationship (M

alik 1997) w
hile 

sim
w

taneow
ly recognizing lhe econom

ic ..Jue in
 racial identity. 

A
:niculaling a rac:ial identinaiion at odds w

ilb PM
P'naciaI. categorizatiQ

JJ, 
die biracial pr<1ject seen w

 gain from
 ch

im
in

g
 w

hitoness:Peoplew
ith o.ne·8l•d< 

and one w
hite parent hove bi.toricallvbeen B

lack and theii:.rJcial .ib
.t~

ll! fu
c
 

been identical to thooe o
f 111/!ir B

lad, parenl. T
his d

o
 .. not m

e;m
 an irulivi.duai 

w
ill invest in a B

lack racial .identitv. C
laim

ing w
hiien~

 for l'M
P

 is thcttfcm
: 

m
ore than the a

~
o

it of a b10Jogicalaruibute; it iH
 claim

 on politic:al.Jndeco· 
nom

icpnviloges.&
C

hery\H
arru (1

9
9

,:17,S
) argues, "aw

hi!epcr.sor, 'w
edand 

enjoved' w
biteuets when:everm

< took advantage of thepr.ivikgesacw
rde(hm

.i:te 
people sim

ply by virtue o
f their w

rub>.n .......... itl!n .m
e exercised <111y nwnbi:t of. 

riglt~ rcscrv«i fo, the h
o

ld
m

 o
f w

hitm
c,s" rt im

part, w
w

n
 political. eoo-

.. 
nom

:<, and s->Ci'1 privilege, that are denied 10 ~
 ptcm

i.icd on the oppression. 

R
u

e
c
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o
f A

fric.au.A
inericam

. Sim
ilar to w

hite racial identity, the claim
 to w

hiteoess is 
the b.uu fur a biracial race th.at w

ould enjoy privileges and 3dvam
ages denied 

· to
 B

lades • .A
., such, the creation o

f a biracial nice is pretnised 011 th
e continued 

subordinatioo o
f B

lacks. 

W
H

IT
E

N
E

SS 
fN

 
TH

E 
B

IR
A

C
IA
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PR
O
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C
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T
he biracial project's use o

f w
hiteness iserident m

ost clearly on biracial-identity 
W

eb '1tes, w
hicll em

erged aro
w

,d
 the sam

e lim
e the In

tem
et becam

e a popu
lu

 fo
rm

 o
f m

ass oornm
unicatio11 (the early 1990s). T

bese W
eb sites have been 

inst:rum
en111l in

 propagating the argum
ents o

f lobbyists and lay advocates o
f 

biracilll identity; the sites m
aintained b

y organizations such as Project R
A

C
E 

(
~

s
ify

' A
ll c::hildttnB

qually) m
d

 the&
sociation o

f M
ultiE

tbnkA
m

eric:ans 
(A

M
EA

) and e-zinessu.:has/m
em

,cial Voice (IV
), l~

M
u

la
rto

l'eo
p

k(T
M

P
), 

and The M
u

ltira
d

lllA
a

ivisu
 (TM

A
) have helped forge a popular ooncept:ion o

f 
biraci.ality. T

he m
ain W

eb site in
 this regard i., the elcctronk m

agazine Interm


cial \.biee. D
edicated to

 ·th
e universal re<JO

gt>ition o
f m

iJO?d.ra.:.! individu.Js as 
constituting a.separate 'racial' e

n
tity

-'' (lntem
,cial T

hirea), IV
 rtm

s bitllO
llthly 

edili,ri.als on a range o
f issue.. T

hrough its "L
etters to

 tll£ E
ditor" •ection and 

"Point ·2 Point" discus.ion board (bo1b w
ith archives dating back to· 199.5), 

readers are able. to "'lgllgC
 editorial w

riters 3lld one another o
n

 the question o
f a 

biracial rare/identity. M
or<:over, because both advocates and criti<.!I connibute 

to these di•cus.ions, w
e can

 oudine .som
e o

f the m
ore p

=
iv

c
 argum

ents that 
m

aintain w
hiteness is central to the creation ofa biracial race. T

hough th
e fo~w

 
i• Jargdy ·on W

. cri!ic«I attrntion is also givm
 ID

 the articulation o
f th

e biracial 
project ·on other W

eb sites. 
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M
o•tofthec&

cussions on lV
focw

 on
 defining w

ho is bir.acial. T
he central con· 

cem
 .i8 avoiding a c!efuiitioo that includes m

e bulk o
f A

frican.A
m

ericans. Since 
an e

~
 75 percent to

 9S p
e«

m
t o

f .A
frican A

m
ericans bal'e ,,bite and/or 

.A
m

erican In
d

ia
n

 ,lllC
estry, bciog biracial is valuable only if it =

lw
!es the m

a
jority o

f Black people, being biracial looses.its valw
,. Such a de6ni1ion, how

evcr, 
haspravenelw

ive. F
oraam

pte:in 1~93Su.sanG
raham

ofl'rojectR
A

C
E

argued 
lhat only tho.se people w

ith parents from
 tw

o
 o

f the established racial groups 
should: be classifued as biracial (J.M

. Spencer 1997). G
raham

 ,ought to
 avoid 

biolog.ioo determ
inism

, bur bet definition pttsent.• problem
• ofii,, aw

n. Specif
ically, liow

 w
ould a person w

ith one biracial and one B
lack parent be classified? 

1b deli,,., them
 ... biracial w

ould, to
 borrow

 the reasoning o
f som

e advocatas, 
I(! deny.an ~•pro: o

f their heritage: It also hints al biologic.,I determ
nim

n, sinc,c 
there is no reason w

hy such a pa~011 sho.:.J<i be biracial .im
tead ofB

lacil, espc:
cialfy-oonstde1m

g the 60,i;l, ltls1ork
al, and cultural b

~
s fut that,person being 

Blacli:. l;'ardy in l<
sponse to th

i\ problem
, G

raham
 m

odified her a,:gum
m

t to
 

·m
dudi, ... biracial anyone w

ith
 "ongins in tw

o o
r m

0
re

 n
f the l.isc,,d [racial! 
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groups" (U
.S, C

ongress 1998:S.54-555). T
he m

ain probktnhere, though, is that 
. it defines w

ho is biracial in
 ,uch a w

ay as 10 includeneady all.A
frican A

m
ericans 

, (Pow
ell 1997). G

raham
's categorization ptoblcnµ.are not teplkaood on bira, 

cW
 identity W

eb sita, w
here being biracial is tied ro ''w

hite-blood,"· looking 
w

hite, and having few
 (if m

y) 3tereotypic B
lack features (e.g.,-dukc;qm

plexion, 
kinky hair, full lips, etc.). T

hi., is especially so w
hen discussing light·skinned · 

blacks. 
A

 reader o
n

 N
 que.tirined w

hy light-skinned B
laclc people are idcntifiecd .. 

"m
ultu:acial" o

n
 that W

eb sitc..particularly w
hen those people cleaily idm

tify as 
B

w
:k. fn raising tru:s question, T

iffani W
hittaker, w

ho identifies as lllad:, w
rote: 

I-am
 black. I have a very m

ixed ancestry ••• ."P.iQ
plea.skm

e ifrm
 "m

ixed" 
and"aB

kinds o
f other things all th

e tim
e •••. Som

e p(O
ple in

 m
y

 fam
ily 

look w
hite, b

u
t th

e
y are not .... ["!]hat isw

hai black A
m

erica looks like. 
· (In~rracitU

 V
oia cl, Septem

ber 26, 2000) 
· 

Im
pllcili}', W

h
itt.m

's point about phenocypic differences am
o

n
g

 A
frican 

A
m

ericans .. chew
s a biological view

 o
f=

·· Y"cl m
o.t_pi\lticipam

sin lhisdis.u.,
sion disagreed. B

ecky, asupporterofbiraciality, ernphasiudhow
 "w

hite blood" 
distinguishes ·m

ut.tt<ia" frQ
m

 B
la

~
 

Y
ou are not the definition o

t ''B
lack:' Y

ou ~
e
 enough W

hite Blo"od lo 
only be M

ulatto. D
o you know

 w
hat looking W

hile oom
i~ fro,;,; having 

lots o
f W

hite B
lood .••• D

o you lh
in

l: you resem
ble the B

liick slaves that 
w

a[l)kal off dlosc ships 400 y
r• ago, som

e. Blacl<s do, but people ask you 
w

h:at you are? I don't think so."I don't w
aJlt to

 ·hear that nonsense [that) 
.U

 Blacks are m
iM

d. {Jn
te

m
,cia

l V
oiced, Septem

ber 27, 2000) · 

lleoky lin
b

 blnod and phenotype m
 suggest !h

at only p
o

o
p

le
~

 look A
frican 

(p
~

W
ll>

lb
ly asingularpbenO

l)'pcJ ,reB
laok, seem

m
glybeca!JSe.thcyareraciaU

y 
pure. T

his conuiv .. of race in
 st:rkt biological t£rJm

 ~
d

 m
oves beyond a 

questio11 of parentage to include light.skinned ·B
lacks-ao biracial. A

. D
. Pow

ell. 
w

ho idm
tm

es as w
hlie-bir&

<..ia!, w
as em

phatk on Ibis point: 

S
orry, k

id. Y
ou're not rite clilld o

f"tw
o

 bla,ck p
.n

~
ts• if you don't w

o
,c

 · 

''bbcl<." ff people are constanliy •skm
g)'lU

W
h.tyo11arc-ortakm

gyoufor . 
som

elhm
g o

lh
u

 than "blade," ifs beuuscyouA
J<B

ti'r Bla<.k. (Intm
a.:iaJ 

\tilict d, Septem
ber 27, 2000) 

C
andan~

 M
illet, w

ho idm
tifie• .. black but suppor1;s biraciality, .echoed this 

•
e
n

t~
I by declaring to W

hittaker: "the fact that you have .a v
etf m

ixed a
D

· 

cestry m
can.s tha1 you"re m

ultiracial" (lnr(l"m
ch!I 'lobii>' d, Sep~ri!bei 21!, 2000). 

T
his betrays• biological·dtrer.m

inist w
ulentanding o

f 1_-. •• m
iu

d
 m

cesrry 
or perent.w

: m
ake> a pc,,on bitac.ial. Still, not looking b

lu
k

 is im
ponant. 

W
lutt.lker 50ught to

 clarify her po.,ibo"n by ll~
g

lilin
~

 th
e social ~

e
c
ts

 
ofblacl.: ra<.ial identify· She w

t0oe, •1 tliink 'B
lack' can •o

d
 doe~ il.>clude :ill o

f 

R
E

JE
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llk

IT
E

N
E

S
s • tr'! 

those [non•A
frican aa«.tries] so ill .no w

ay do I tbink calling yourself llw
:k

 
denies or isnores m

ixed ancestry" (Interracial V
oiced, Septem

ber 29, 2000). 
H

ere, W
hittaker'sconoeptio.n o

f black.racial identity acknow
ledges thehistoryof 

))1i&
cege11ationinA

frican.J\lnericanracia!i,:atio11. R
athcrtbantalceher seriously, 

though, participants in
 this di$CU

Ssiob betrayed their antiblack feelings. B
cd::y 

again responded ro W
hituker: 

Y
eah, now

 I g
et it.· Y

ou w
an

t B
lack ro include all kind., o

f things he<ause 
y

o
u

 don't like w
hat B

lack really stands fur. B
lack isn't W

hite, L
atino, 

E
uropean, Indian, B

lack i.s B
lack. Stop taking aw

ay from
 the essence o

f 
B

lack and trying ro p
retty

 up the w
ord "B

lack" w
ith

 (B
lack i, E

uropean, 
Indian) and all other kind., o

f no sense nonsense .... B
lad: ain't good 

enough aoym
ott, bur )'O

u w
ill .be quick ro pigeon hole a M

ulatto as 
B

lack. (Inre!TQ
C

41 V
oi« d, O

cm
ber 2, 20110) 

B
ecky's suggestion that W

hittaker perceives "B
lack" a., lim

ited. ugly, and 
not "'good enough," acru.Ily exposes her ow

n negative m
nception o

f blackness. 
She restricts w

ho i., ·B
lack ro a stercotypic:al im

ag
e o

f A
fricans w

hile a,guing 
that tho.se defined as biracial have a non.A

frican phenotype. Interestingly, this 
denies lisht·slcinncd B

lacks the very individual right ro ,elf.definition that th
e 

biracial project claim
s ro cham

pion fur.all people. Physical appearance becom
es 

the nt..in (if not sole) criteria fur ddiningw
bo is biracial, and ii;.. im

posed o
n

 
3l1)U

lle deenred to
 have "enough w

hite blood." 
T

he centrality o
f "w

hite blood'" lo a b.inrcial race i, undm
oored on. the 

W
ef; site 17,e M

ula no P
eopl, ( TM

P
). R

ichard M
inci, T

M
P

s odim
r and a regular 

p-articipant in
 IV

 d.is=
io

m
, identifies tnedefining clw

acteristic of"m
ulat1D

s" 
as having "m

o m
uch w

hite ancestry to be the sam
e as B

lack" (M
ulano People 

a). For M
iller this uegat .. the claim

 that m
oot B

lade people have w
hite and/or 

A
nieri,aii"lndian ancestry, since biologically ''m

ulattm
" are n

o
t B

lack. M
ore 

im
p(lrtant, he view

s this claim
 as "nothing m

ore than a m
alicious attem

pt b> 
defeat ·the m

ult(.racial m
ovem

ent [to] distinsuish oursclvr, from
 m

onoracia! 
groups• (M

ulotto P
eopk b; Im

em
u:ial Voice e, M

iller, June 17, 2000). H
e even 

propos .. replicating the com
pJC

J<iona! \illlism
 o

f the nineteenth, and early· 
tw

elitreth-century l!laclt m
iddle clas< 10 solidify this distinction and ensure a 

biraci.al l'.lce', social position "ab
-b

lad
es": 

(M
ulatto&

! s.gregated -them
selves and form

ed their ow
n oornm

w
,iti~

 
clubs, societies, elei-an

d
 they used <ertain tests. such.., th

e paper bag 
lest, the com

b test, and the w
in

 , .. t ro k<!ep blacb out, so th
at m

ulaax)s 
,vould stay di&

linguished from
 b

b
c
b

 .... T
he literature resarding the.. 

ew
.nt. ,v.ill tend to

 m
alce !he m

ulattos at this tim
e seem

 evil. If these 
evenq; are ltlle, *

e
n

 I am
 very proud o

f these m
ulanos who have gone 

before us ••.•. ['Ibey] w
ere doing w

hat they had to
 d

o
-m

ain
lain

 their 
Sllllus a., an

 aum
nom

ous people. (M
iller; n.d.) 
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O
b.curing m

ore·tban it reveals about oolor oonflkt. in
 A

frican-A
m

erican 
hi.story. this clearly detnonstrates the soci.! role of w

hiteness in
 th

e biracial 
project. Lew

is G
ordon (1995:386} rem

ind., U
$

 that sucli an argum
ent exist$ 

w
ithin "the m

atrices of value in
 a w

orld that is corulituined by nvo fu
n

d
a

m
m

t.l 
convictions, (I) it is best to

 be w
hite, and (2) iti., worse to

 be blaclt" lfutorically 
this va

l~
 •ystem

 has p
ro

d
u

ad
 a correlation b

e
~

 skin color and soc:W
 

stratilio,tion in
 the B

lack com
o11m

ity, w
here social and econom

ic privjleges 
~
 been elC

lended ti, light-skinned !Slack&
 (K

tith
an

,JH
em

o
g

 1991; S
eltzer and 

S
m

ith 1991). T
h

e
 biracial project w

ould transfim
u lhis~tratm

!"'lioninro araci.al 
distinction b

y
 deploying one o

f the central principles o
f w

hiteness: excluding 
blacks. A

s conceptual~ed in
 the biracial ·project, this ,,:oulq entail "the right to 

ow
n o

r hold w
hitm

ess to
 the exclusion and subordination o

f .ti lacks" (C
. H

arris 
1993:1?~). 

W
hiteness also im

patts w
bitepoliticalinterest&

toabiracialrare. In
 discussing 

B
lacl<-m

ulattooonlw
:tsin the W

est In
d

ia
, L

iam
M

artindeclared, •m
.ulattoshave 

d
a

in
u

 o
b

 w
hiteness and so can have w

hite il>
t~

t:, ·them
selves" (Jnterra,:iol 

Voice e, ~
tcm

b
e.r 8, 1.99.9). T

hough focused on th~ W
est Indies, his com

m
ents 

w
a
e
 direcred at lb

c U
nited State&

. M
artin e

v
,:n

 •uggests that a B
lack.identity i., 

opprcssjve m
d

 m
aintains a biracial identity· requiic&

 "rejeotiog bla.ckne.$5 and 
claim

ing w
hiteness" (J,aterradal V

aire l:t, February 3, 1999). ~
l
y

,
 A

, D
. 

Pow
ell calls "'black' ancency· ••• a stign,.a w

hicli ·no ~ane person w
o1lld w

ant" 
(In~

rm
cial V

oiu f, A
ugust 6, 2000}, an

d
 advises. ~

S
O

l'F
f
C

I
A

L
I
.
Y

 [to] 
separate from

 Slacks" (Intem
,cial V

ni"' c, D
~

o
r
 7, 1999). ·. 

In this ~
.
 a biracial idC

lllm
caliO

I! is m
ore ·111an an in<lirid!w

 choice. 
A

ftkan ancestry io
 seen as ooclally unde.irable, an.d ernbracillgw

hitcnes;, is the 
only to

 nesatejt. Furthe[D
lore, a biraci.al race ~

p
o

l~
iia

r interests identk.~ 
to

 w
hites m

eans (his proje~sracial-political inteN
Sls arc m

.directopposition lO
 

duise o
f .B

lacks. H
ence claim

ing w
hitcnC

3s aiid rejec:tm
.g b!J>clm

css .to. establish 
a biracial race involve. opposing ·the political inrerests o

f A
frican A

m
cticans., 

m
anifested prim

arily by atladcing the B
lack oom

m
unity. C

harlC
3 B

yrd, "4itor 
of Tnrerraciol V

oia, oam
isrendy call:, the B

lack colll)llunily a iolse idea· that 
"only ai<t&

 in
 the m

inds o
f governm

ent danographas and ceiuin 'ci11ifrigl'lt>' 
lead

m
" (In~

rm
ria/ Voice b

, February 21, 1999). Ill ,ddili0n, he·b.a, opened 
N

 for w
l:u

te
, to

 artic;w
ate exphci.tly racis~ propo,al, for. destroyjµg· the· .B

la
d

 
com

m
unity. For.eiw

:nple, w
hile guest editoriali.stG

eorg~ W
m

l<el, w
ho regularly 

participate~ in IV
 ~

S
&

io
n

s. once argw
,d that since "'w

hite' acceptance &
 full 

intcg;ation" ,vere-1bc Ill4lJl goal, o
! the C

i\-il R
igl,i, m

ov.em
ent, "B

la'1{ ghetto· 
fam

ihe~ i•hould be reloc.ired) in
to w

hite fo!lrer netl(hhothoods for absu,:ption"· 
(Tntem

u iol V
a,a b, iuly 2, 19~9). 'T

his lettet w
a,, publish,cd w

itho11t e<btonal 
oom

m
ent, and W

m
h

l ,ub.sequently rublishededitonals on Il{ cie.p.itcim
 gro.ss 

m
isurulerm

ndm
g o

f the C
rvil R

lghn. m
ovtm

ent· .ind ... m
.ilevoleol reloc~boD

 
schem

e, Furtherm
ore, the,;e ~notcm

e11b are u
n

~
d

 by a cO
B

ception of. 
w

hilcness .. me social n
o

u
n

-th
e Blac:k oon.m

uoity ,. a dem
ogr.opbtc· and 

J 

j/ i~ ., I~ 

.~~ !~ 

" " ·i ;i ... !.~ 
·" 
\ ~ '·' i; :t ·~ II 
~~ 
... ., \ q I~
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p
o

liti~
 &

lion that should b
e destroyed by forcibly assim

ilating B
1'd. pcopl~ 

s
~

 they have £ailed to
 replkatc the A

m
erican (w

hite) standud of com
m

unity 
(H

arri., 1993; H
id

an
m

 1997; M
ill• 1997) • 

T
his antiblack bias hat undernandably troubled m

any w
ho visit the.se W

eb 
sites. O

ne IV
 reader attem

pted Ii> a<ldrC3s this by po.sing as a discussion topic· 
"C

an m
ultiracial people be racist o

r em
braoe i&

,as o
f racial superiority?• W

hile 
th

e topic "W
ho is B

lack!" elicited tw
o hundred .rcspoos .. in

 forty-five m
ontlis, 

and·"Pas.ing for B
lad:?" rccci"1:d 219 posts in sixry•eight m

onths, this topic 
g.rnerod only thirty-one responses in

 thirty-four m
onth. . .A

dditionally; only. 
• .,;.,. .responses actuaiJy addressed the: question, fiw

 o
f these dism

issing the 
sugge.'tion thatbu:acial people couldberaci\t. W

hen one ffild
e

r que.lioncdw
hy 

otlier.,fai!edtoaddre.lS lbistopicscriow
ly, B

yrd called it "the height o
f arrogance 

for.som
eone to

 oom
e into a forum

 sudt as this abC
lsuggest · ... that people .bould 

som
ehow

 foe! a.Jiam
ed because they haven't publicly acknow

ledged their 'racist 
attitudes' tow

ards B
lacks'" (Interracial V

m
ree, N

ovem
ber 30, 2000). Srt11, som

e 
onIY

,like T
orry/ feel that them

ajorilyof pooplc onIV
"......,to be obsessed w

ith 
plain old, unrniw

l black people. A
r. if black people are retl!ly m

aking thcir lives 
that m

ll(:h o
fa living hell •••• l too am

 ID
11iticultural and T

 identify strongly w
ith 

bothpart:sofm
yself,'T

erryexplains, "[b
l utunlikethepeopleatlnterracialV

oice, 
I ha11c no problem

 w
ith being afric,z, im

erican .. (M
ay

 31, 2001 ). W
h

en
 another 

person questioned w
hy IV

 reader. "lw
bor[edl rather hostile attitudes tow

ard 
black people[,) ~

ecially
 blacks w

ho have a darker com
plm

on?" (Ititerm
r.iaJ 

V
aiceb, S

im
m

on.-,M
.arch 24, 1999), 6yrdrcspoodcd: 

R
egardiog harboring hostile auitudcs to

 .self-identified "blacks," T
 li11d 

that m
ost o

f this stem
s .from

 som
e "bhck" people refusing to

 believe 
or. accept that there is another identity that a m

ixed-m
ce individual can 

adapt other than "blaclc' or "w
hite.• ••• T

hi.is evidenceofasim
plem

ind 
at play, and aflu you've been in the presence o

f such ignorance m
yriad 

tim
e$, you no longer fccl the need to

 bite your tongue. (Im
erm

ciaf Voice 
b, M

arch 24, I 999) 

T
his highlights a fundam

ental problem
 in

 the biracial project. P
it&

t, Project 
R

A
C

E and N
 exlu1>ited antiblad: hostility w

ell before the validity o
f a bira. 

cl-al identity w
as challenged, m

d
 W

eb sites sw
:h a• The M

llllllto People and The 
M

u!tim
cial A

ctivinw
ere founded w

ith an explicitly antiblack orientation. It is 
also. untrue that all A

frican A
m

eriO
ID

S oppose o
r are even aw

are o
f the b

ira-. 
dsl: project. In

 m
aking this charge, advocates represent the opposition o

f the 
N

ational A
ssociation fo, the A

dvan~m
eot o

f C
olored People (N

A
A

C
P) ·10 a 

m
ultiracial census category as the entire B

lacl: co
m

m
u

n
ity

's opposition. w
hich 

r
e
~

 ,1
 tenileocyto view

 A
frican.A

m
eric,,ns as a m

onolith. I tis telling, though, 
!hat dcspi~

 thew
idesprndnpposition to

 such a category from
 various com

m
u

nities o
f color,A

fri.8n.A
m

m
caos a

n
, the prim

uytargers o
f the biracial projc.:I'\ 

hostility. 
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Tn 1997, during the congressional hearings to determ
ine w

hether to ad
d

 
a •m

ultiracial" category IX> the census, several organizations a,od oonunuuity 
groups espressed thelroppositioo IX> such a category. T

he N
ationa!A

sianP
aciJk 

A
m

erican k
g

al C
onsortium

 (N
A

P.A
I.C

l, Ifie N
atiQ

nal C
ouncil o

f A
m

erican 
Indians (N

C
A

I), and the N
ational C

ouncil <>H
a R

aza (N
C

!.R
) all testined m

at 
they opposed such a category. T

hese organizations, along w
ith the C

hinese 
for A

ffirm
ative A

ction (C
M

) and the A
sian A

m
e
ri=

 for an .A
ocurate C

ount 
(A

A
A

C
),questioncd the approp,iatenessof u

.in
g

th
e
=

u
s to

 validate personal 
identity. C

ensus figures are used to m
onitor.and enforce civil right,; com

pliance 
(R

. Sponcer 1
9

~
). and as R

eb
e=

 K
ing (2000:295) notes. using the census 

IX> "satisfy indiridual m
ultiracial go.ls ... m

ay leave m
any m

olloradal group. 
\lllablem

 gain thereparationstheyneecl:' Still, tbesenonblackcooununities and 
organizatiom

 rarely receive lb.: level o
f c:ril:ici.sm

 directed at A
ftitan A

m
ericans 

aod the N
A

A
C

P. 
. 

A
t this w

riting, a significandy large segm
ent o

f JV
's editorials ctiticiz.ed 

A
friom

 A
m

fricaos. ~
 M

ultiracial A
ctivist has 3

llll~
ced

 it> official-oppo
sition to

 the N
A

A
C

P, cbaracrerizing the o
,p

n
i..iio

n
 and its p,.,,ident K

w
ei.si 

M
fum

e a
, racists (L

andrith, n.d.J. Susan G
W

laD
! (1997), a$ e

~
tiv

e
 diroctor 

o
f P

roje~
 R

A
C

B
, labeled the N

A
A

C
P as rads.! for at~

p
t;in

g
 to

 "define our 
children" .. B

lack, w
hile m

aking only passing refC(CDCC to
 the.num

erous other 
organiz-,tions w

ho w
ere ostensibly doing the sam

e thing. U
ltirnatdy, the con· 

tention thar this hostility is directed at those w
ho oppose &

uch an
 identity is 

disingenuous. 
E

qually problem
atic is the oonteotion tltat a biracial com

m
unicy exists and 

thettfore should be recognized. E
very advocacy. group ·and·W

eb .site contends 
they represent • distinct racial com

m
\lllity. som

ething w
ith w

hich scliolan ad
vocatin,g a biracial identity disagree w

ilh.·.Fot e,,.atriplc, N
aom

i Z
ack (1993) 

states that su
d

, an
 identity lack< a historical basis. D

eborah Johnson (19!12:44) 
argues .that "the biradal gcoup·is m

o.sr often not available, [and! there are no 
culrural rituals, val)les, or artifacts w

ith whim to
 identify." H

ence me im
sus 

has becom
e the focal point o

f the biracial project. M
any view

' raG
e ~$ an

 idea 
created b

y
 governm

ent ageocte• and .identify the cen.,... a.< theprim
arym

cdiw
n 

o
f radalization (L

ee I993; N
obles 20001. W

hile it .is ·,n~f:niable dµfthe.census 
contributes ro racialization, it is a m

istake to
 contend that it is ccr,tral to rhat 

social proccs.. Sodologist M
a

ry W
~

 testified to
 C.O

ngre .. th
at p

la
jn

g
 ~ bira

cial category O
n

 the C
en511/l C

0
1

Jld
 """cerhate exis!U

lS tacial tensions. "T
he fac.t 

that tlu
. group docs not exist now:· she m

aint.aioed. "does noi m
ean rliat the 

grpup cannot oom
e into eusten" and begin ro have ~ocial m

eaning fur people" 
(U

.S. C.:O
ngress l 993:i52j. T

his is pm
.i,ely w

hat m
a

D
} advocates are hopm

g. 
For C

X
3m

ple, G
talw

n
 (2000) argued that PM

P •hould "have the respect o
f an· 

appropriate racial label" on
 die== Such a category give~ the.,n an "aa:u

rate" racial iabel lih
 other iau

al groups_ In h1$ w
ritten te,tim

ooy; oociologisl 
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G
. R

eginald D
aniel carried this point further oo argue that a biracial heading is 

nocc.sary ro distinguish betw
een people w

ho idm
tify as biracial and "individu

als w
ho have m

ultiple ancestries, b
u

t •.. a singlearadalidcntity" (U
.S. C

oogre« 
1998:S75). N

one o
f this, how

ever, ,upports the v.iew
 that there is a "biracial 

conununity:' 
T

he m
ost recent support o

f this view
 is the 734,764 people w

ho checked 
"B

lad:" """"W
hite" on dte 2000 C

ensus. T
hcscn:spondenuareseenas arapidly 

grow
ing,raciallydi.,tincrgroup. C

barl2sB
yrdeven suggest.< thattltls com

m
unity 

is m
u

ch
 larger th

a
n

 the cen.,us indicates. •[L
]ighl-skinned individuals ... have 

b
een

 to
ld

 foryeM
"Sthat rniltedruepeople arc: block." .w

hichhc b
d

i=
p

ro
rn

p
tcd

 
m

any o
f them

 to check "B
lad<" alone on the census (H

ubbard 2001 ). H
ow

ever, 
a critical anal}'6is o

f lhe returns re
-1

8
 • 

\IC
r.y different picture. A

n
 underly

ing assw
nption .is that the people w

ho m
arked "B

lack' and "W
hite" o

n
 the 

2000 C
ensus in fact identify as biracial, and that those w

ho do identify.as bira
cial have a .singular undersw

iding o
f their identity. Som

e people w
ere m

erely 
noting thcir m

w
:d p.uentagc o

r ana:.try, b
u

t nonetheless identify as B
lack. 

1<£rry A
n

n
 R

ockquem
ore (1998) argues that 1here are m

ultiple m
eanings to a 

hir~cial identity and it does n
o

t necessarily entail rejecting a B
lack identity o

r 
asserting a racial distinction. 

U
sing the census.retum

s as an indicator o
f the "biracial com

m
unity's" su

e 
also overlooks ·me age o

f these respondents. T
he population oohort m

arking 
· "B

lacl(' and"W
hite" o

n
 the 2000cen,1L< i«igniA

cantlyyoungerthanothersingle 
o

r m
ultiple race response cohorts. W

hile m
inors constitute only 2S.3 pcm

int o
f 

all single-race respon .. s, they are 42 percent n
f all m

ultipl,,_raoe responses 
(M

eyers2001) and 33.'4 percent o
f all response, =

k
in

g
 tw

o r.m
,s

 (U
.S. C

ensus 
B

un:au ·2000). 4 B
y contrut, m

inors.m
ake u

p
 nearly 72 p

m
e
n

t o
f all m

ponse&
 

m
arking "B

lack~ rand.W
hile" (U

.S. C
cn&

us B
ureau 2000). T

his i> considerably 
higher than m

y
 other .segm

ent o
f the population that m

arked "'B
lad<" alons w

ith 
one o

r m
ore other races. S

om
e .schokrs contend that thi<

refleruthe appeal o
f a 

biracial identification to younger people (K
orgcn 1998), b

u
t such a conclusion 

is.m
isleading precisely because o

f m
e age o

f this cohort. 
People .typically altet their identities (in

 the psyehological sense) as they 
m

ature. W
ith a biracial identity being socially unstable, the num

ber o
f people 

w
ho u<ed the ~

u
s
 a& a w

ay to identify as biracial w
ill likely change o

n
 the 

n
en

 censu.s. Som
e w

ill cease identifying as biracial an
d

 assum
e either a B

!ack 
o~ w

hite identification. w
hile others m

a
y a.,sum

e a biracial identity latter in
 

life. T
hey m

ay continue IX> m
art "B

lack" and "W
hite• on future schedules, b

u
t 

·this does not m
ean they w

i!l m
arl<: "hitacial" o

r "m
ul!itacial" if.sud! an option 

beciol)lts available. M
ore im

portant, a m
.,jority o

f th
e 2000 C

..m
us responses 

. w
(rh

 "B
lack" .A

nd "W
hite' m

.tk<:d .cam
c from

 m
inors, w

hich m
oall$ that the 

responses w
ere ·m

ade by parents or w
ere selected by the m

inors w
hile under 

their parenta' inB
.uencc 'I'lm

i, sig
n

ili=
t because, as several scholus (D

. H
arris 
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k
A

L
.A

N
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2002;· M
orning 2000) su

aest, a young child o
r adolescentw

ith a racial identity 
diffi:tm

t &
om

 w
hat their paront, de&

ire is likely to
 express their cho.sen-identity 

only o
u

tw
 the h

=
e
. A

dditionally, if the parent is ~
tify

iilg
 their child in

 a 
w

ay that is uncom
fortable for that child. ii.m

ay be abandoned lancr in
 lire. &

 
the child becom

es an adult and begins tn understand aod experience the oocial, 
political, and ocooom

ic coosequence.s o
f race and raci.im

, how
 thcyunder<tand 

their caci.J d•ssification w
ill likdy change. F

or m
any, h«ving no iden1ifial,le 

racial group, being categorized a., B
lock an

d
 th

e sociopolitica! i:eality o
f racism

 
m

ay lead them
 to v

iew
 a B

lack racial identity aa m
o

re
 socially m

eaningful aod 
m

entallyhealthythanaracelessorb.iracialidentity (M
orniog2000; Tw

ine 1996). 
T

hisisparticularlyim
porlalltw

ben w
e tonsidcrthe dem

ographics o
f the parents 

o
f this population. 
D

m
d

 H
arris's (2002) aoalym

 o
f the N

ational Longitudinal Study o
f .t\do

lescent -H
ealth. (A

dd H
ealth) data set suggests that m

any, if not m
ost, o

f the 
children w

ho identify as biracial are being raised b
y singie'w

bitem
others. 5 T

his 
does not ""'an

 that h-'11ing a w
hile m

o.tbet m
eans a person w

ill.identify as bira
cial. R

ather, it highlights that race an
d

 gender oonjoin in
 curiow

 w
4ys-around 

this issue. France W
m

ddanceT
w

in• ( 19'!1!), inexam
iningw

hiteI110thersof)l1"ck 
·children in

 B
ritain, found that politically .progressive w

fiite m
others tended to

 
enoouragc a B

lack identity m
e their cbild,en an

d
 lo teach them

 proacti"" m
eth

od, for dealin,gw
ith racism

. T
w

m
e (1996) ah0. found that:w

hen w
hite,uburban 

m
others in the U

nited State&
 did not dis,ussrai;e w

ith their children, these clill
d

ren
 held race-nentral idcolities tba1 were eve,m

nlily di.r.upted U
pon .. ntecing 

puberty. T
he dilfcrer,ce lie&

 in the form
er group's williJl8Dtss to. involve their 

·children in
 the cultural practices, social institutiom

. and poliii<al function. o
f 

blaclcs in
 B

ritain a
n

d
 the lattet·group'• failure to

 even discm
s.race in

 the·hl>llle. 
U

nlike· in previous generations, w
hite w

om
en lli:e ·purendy m

ore liuly-ro 
parent a m

ixed
0parented B

lack cluld than are B
lad, ·w

o1t1en.· N
atality rec<>Ids 

6:nm
 Jive year~ in

 the 1990s. sho.w .that w
hite w

om
en 77 pcroent o

f all birth 
m

others o
f m

m
d-par~

ted B
lack children in !hat <

)e
~

 (U
.S. D

spartm
ent 

o
f H

ealth and lfum
ao Servi:ces 1994, 1995, 1996,1999.,.2000), G

iven the per
sistence o

f social pm
lu111tions against B

ladlw
hite interracial re!Jtionships, it 

is n
o

t at all surprising that m
aoy o

f these childn:a .u
e

 raised in
 single•parent 

hoU
&

&
holds. G

iven the reality o
f racial segregation (M

assey aod D
cnttm

 1993) 
an

d
 the patciarcllal prdC

lkes o
f m

other~ being prim
'IIY

 caregivm
, a -significant 

nw
nhei o

f m
im

l-parented chidrcn are being ru
,ed

 in.predem
inantlyw

bite 
oeigpborhooJs. M

a
n

y o
f !h

e~
 children never h..ve sgi,ilicailt. invoh><:m

ent jn
 

ihe m
.<tituhonal, p<,litic:al,. c.ultuul, ond intellectual life of the B

w
.k.c-0rnm

11-
D

ity. C.O
m

ecp1ently, they grow
 up w

ith few; if aoy;·m
eaoingful inre~pm

onal 
relanonshlp, w

ith A
hican A

m
ericans ouw

dc their fam
ily. are .w

cially illiterate· 
in

 B
lac.luooal setting., and m

dyinteipret ootim
iw

ial cu1tunl piaC
lkes as N

iec
tion o

r m
argm

al1zation, w
h

i~
 contt:i~utes to

 &
cbngs o

f .ilicnatio~ n:om
 o

th
a · 

B
locks. T

his does not cobslitute a biracial com
m

unity but r~
tli~

 a grow
ing 
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num
bec o

f B
lack people w

ho are rem
oved socially and geogcaphically from

 lhc 
B

lack com
m

unity. 

C
O

N
C

L
U

S
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H
eretofore, ,tudiesof w

hitcnc:;sha"" qnitelogicallyfocused o
n

 its use l,ygroupo 
now

 caregoriud •• ,vhite. N
everthele.., in

 looking at only how
 tho Irish, S

outh-· 
east E

urope.m
., Jew

s, an
d

 others u
sed

 tlw
ir w

hiteness to
 becom

e w
hile, -

t
l
l
D

 

tl,e r.isk o
f ... sentializing w

bitene.s as som
ething aV

10ilable ,m
Jy to

 w
hites. T

he 
present .study build. oo C

httyl H
arris (1993) to

 dem
onstrate that people of 

oolor can also use w
hiteness m

 negoriatt the cuial hieurchy. Spec;i6....U
y, l have 

(ocused o
n

 the claim
 that people o

f m
w

:d parentage possess w
hiteness as an 

im
m

utable bio-'O
cial anribute. lb

e
 m

ain concem
 is how

 they sock to
 u

se that 
property to

 distingui.,h them
selves from

 A
fric,n

 A
m

erican,-, position th
em


selve:s above B

1ac"5 in the racial.hieracchy. and reocivc som
e o

f the privileges 
o

f w
hiteness. H

aving no historical basis for a.-.erting .,uch • "raciol reality," as 
w

ell as lacking an identirud,le com
m

unity, a culture, and th,, social im
titutions 

neoessary to
 sucialize a pecson .. biracial, ad

v
o

cau
. are m
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Race 

 Two years ago, on June 23, 2005, the U.S. 
Food and Drug Administration approved 
the first “ethnic” drug. Called BiDil (pro-

nounced “bye-dill”), it was intended to treat 
congestive heart failure—the progressive weak-
ening of the heart muscle to the point where it 
can no longer pump blood efficiently—in Afri-
can-Americans only. The approval was widely 
declared to be a significant step toward a new 
era of personalized medicine, an era in which 
pharmaceuticals would be specifically designed 
to work with an individual’s particular genetic 
makeup. Known as pharmacogenomics, this 
approach to drug development promises to 
reduce the cost and increase the safety and effi-
cacy of new therapies. BiDil was also hailed as 
a means to improve the health of African-Amer-
icans, a community woefully underserved by 
the U.S. medical establishment. Organizations 
such as the Association of Black Cardiologists 
and the Congressional Black Caucus strongly 
supported the drug’s approval.

A close inspection of BiDil’s history, however, 
shows that the drug is ethnic in name only. First, 
BiDil is not a new medicine—it is merely a com-
bination into a single pill of two generic drugs, 
hydralazine and isosorbide dinitrate, both of 

which have been used for more than a decade to 
treat heart failure in people of all races. Second, 
BiDil is not a pharmacogenomic drug. Although 
studies have shown that the hydralazine/isosor-
bide (H/I) combination can delay hospitaliza-
tion and death for patients suffering from heart 
failure, the underlying mechanism for the drug’s 
efficacy is not fully understood and has not 
been directly connected to any specific genes. 
Third, and most important, no firm evidence 
exists that BiDil actually works better or differ-
ently in African-Americans than in anyone else. 
The FDA’s approval of BiDil was based primar-
ily on a clinical trial that enrolled only self-iden-
tified African-Americans and did not compare 
their health outcomes with those of other eth-
nic or racial groups.

So how did BiDil become tagged as an ethnic 
drug and the harbinger of a new age of medi-
cine? The story of the drug’s development is a 
tangled tale of inconclusive studies, regulatory 
hurdles and commercial motives. BiDil has had 
a relatively small impact on the marketplace—

over the past two years, only a few million dol-
lars’ worth of prescriptions have been sold—but 
the drug has demonstrated the perils of using 
racial categories to win approval for new phar-

Drugmakers are eager to develop medicines targeted  
at ethnic groups, but so far they have made poor  
choices based on unsound science

By Jonathan Kahn

PUBLIC POLICY

KEY CONCEPTS
■   BiDil, a drug that combats  

congestive heart failure 
by dilating the arteries 
and veins, was approved 
in 2005 as a treatment for 
African-Americans only.

■    There is no firm evidence 
that BiDil works better for 
African-Americans than 
for whites.

■   BiDil is a combination of 
two generic pills that are 
available at one-sixth the 
cost of the patented drug.

■   Although BiDil may delay 
hospitalization and death 
for heart failure patients, 
the race-specific approval 
of the drug sets an unwise 
precedent. 

 —The Editors 
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maceuticals. Although African-Americans are 
dying from heart disease and other illnesses at 
younger ages than whites, most researchers be-
lieve the premature deaths result from a com-
plex array of social and economic forces [see 

“Sick of Poverty,” by Robert Sapolsky; Scien-
tific American, December 2005]. Some med-
ical professionals and policy experts, however, 
have pointed to BiDil as proof that genetic dif-
ferences can explain the health disparity. Worse, 
some pharmaceutical companies are now using 
this unfounded argument to pursue other treat-
ments targeted at various ethnic groups, a trend 
that may segregate medicine and fatten the prof-
its of drugmakers without addressing the un-
derlying causes that are killing so many African-
Americans before their time. 

Birth of BiDil
The BiDil saga began more than 20 years ago 
with a pair of studies designed to gauge the 
effects of vasodilating drugs—which widen 
blood vessels—on heart failure, a debilitating 
and ultimately fatal disease that afflicts millions 
of Americans. Until then, doctors treated heart 
failure with diuretics (to reduce the accumula-
tion of fluid that results from inadequate pump-

ing) and digoxin (to increase the contraction of 
the heart muscle) but had little else at their dis-
posal. In the early 1980s Jay Cohn, a cardiolo-
gist at the University of Minnesota, hypothe-
sized that administering two vasodilators, 
hydralazine and isosorbide dinitrate, might ease 
the strain on weakened hearts by relaxing both 
the arteries and veins. Together with the U.S. 
Veterans Administration, Cohn designed and 
conducted two trials to assess this theory.

The first Vasodilator Heart Failure Trial (V-
HeFT I) tested the H/I combination against a pla-
cebo and a drug called prazosin, which is used to 
treat high blood pressure. The results seemed to 
show great promise for the combination. The sec-
ond trial, V-HeFT II, tested H/I against enalapril, 
a first-generation angiotensin-converting enzyme 
(ACE) inhibitor. (ACE inhibitors lower blood 
pressure by curbing the production of vessel-con-
stricting peptides.) As it turned out, enalapril 
proved more effective than H/I for treating heart 
failure. From that point forward, ACE inhibitors 
became the new first-line therapy for heart fail-
ure patients. Doctors began recommending hy-
dralazine and isosorbide dinitrate—both avail-
able as inexpensive generic pills—for those who 
did not respond well to ACE inhibitors.

▲  APPROVAL of BiDil as a 
treatment for heart failure in 
African-Americans has 
encouraged other drugmakers to 
consider developing medicines 
targeted at racial groups. But 
most scientists agree that these 
categories are not useful for 
predicting drug responses, 
because the genetic variation 
among individuals in the same 
race is much greater than the 
variation between races.
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Cohn, however, remained committed to de-
veloping a treatment that combined hydralazine 
and isosorbide dinitrate because he believed in 
its effectiveness. In 1987 he applied for a patent 
on the method of using the drugs together to 
treat heart failure in all people, regardless of 
race. (He could not get a patent on the drug 
combination itself because both medicines were 
already available in generic form.) He then li-
censed the patent rights to Medco, a small phar-
maceutical firm in North Carolina, which took 
steps in the early 1990s to put the H/I combina-
tion into a single pill—and BiDil was born.

Medco and Cohn brought BiDil to the FDA 
for approval in 1996. In early 1997 the agency 
refused to approve the drug. Ironically, most of 
the doctors on the FDA’s review panel thought 
BiDil did in fact work and said they would con-
sider prescribing it. The problem was not with 
the drug but with the statistical data from the V-
HeFT trials, which were designed to test the hy-
pothesis that vasodilators could treat heart fail-
ure and not to meet the regulatory standards for 
FDA approval. After the rejection, Medco’s stock 
plummeted by more than 20 percent, and the 
company let the patent rights revert to Cohn. By 
1997 half of the 20-year life of the original BiDil 
patent had already passed, which may explain 
Medco’s reluctance to sink more money into the 
drug.

BiDil’s Racial Rebirth
It was only at this point that race entered the 
story. After the FDA’s rejection of BiDil, Cohn 
went back to the V-HeFT results from the 1980s 
and broke down the data by race, examining 
how well African-Americans responded to the 
competing treatments. Such retrospective “data 
dredging” can yield useful insights for further 
investigations, but it is also fraught with statis-
tical peril; if the number of research subjects in 
each category is too small, the results for the 

subgroups may be meaningless. Cohn argued 
that H/I worked particularly well in the African-
Americans enrolled in the V-HeFT studies. The 
clearest support for this claim came from V-
HeFT I, which placed only 49 African-Ameri-
cans on H/I—a tiny number considering that 
new drug trials typically enroll thousands of 
subjects. In 1999 Cohn published a paper in the 
Journal of Cardiac Failure on this hypothesized 
racial difference and filed a new patent applica-
tion. This second patent was almost identical to 
the first except for specifying the use of H/I to 
treat heart failure in black patients. Issued in 
2000, the new patent lasts until 2020, 13 years 
after the original patent was set to expire. Thus 
was BiDil reinvented as an ethnic drug.

Race-specific patent in hand, Cohn reli-
censed the intellectual-property rights to Ni-
troMed, a small Massachusetts firm. The FDA 
then gave NitroMed the go-ahead to conduct 
the African-American Heart Failure Trial (A-
HeFT), a relatively small study involving 1,050 
self-identified African-Americans. In A-HeFT, 
half the heart failure patients took BiDil while 
the other half received placebos; at the same 
time, the patients in both groups continued tak-
ing their already prescribed treatments for heart 
failure (for example, about 70 percent of the 
subjects in both groups were on ACE inhibi-
tors). The results were strikingly positive: the 
mortality rate in the BiDil subjects was 43 per-
cent lower than that in the placebo group. In 
fact, BiDil appeared so effective that A-HeFT’s 
Data Safety Monitoring Board suspended the 
trial early, in July 2004, so that the drug could 
be offered to the subjects in the placebo group 
as well. NitroMed’s stock surged on the news, 
more than tripling in value in the following 
days. The next June the FDA formally approved 
BiDil with a race-specific label, indicating it was 
for use in black patients.

But researchers have good reason to believe 
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that BiDil would also be effective in nonblack 
patients. Indeed, Cohn himself has said he be-
lieves the drug should work in people of all rac-
es. So why did the developers of the drug test it 
in only one ethnic group? The answer seems to 
be driven more by commerce than by science. If 
the FDA had approved BiDil for the general pop-
ulation, the patent protection for the drug’s 
manufacturer would have expired in 2007. Re-
stricting the clinical trial to African-Americans 
maximized the chances that the FDA would ap-
prove the race-specific use of BiDil, giving Ni-
troMed an additional 13 years to sell the H/I 
combination without competition.

Segregated Medicine
Science and commerce have always proceeded 
together in advancing medicine, but in the case 
of BiDil the balance seems to have gotten out of 
whack. There can be no doubt that Cohn and 
the other medical professionals behind the 
drug’s development sincerely want to improve 
the lives of the many people suffering from heart 
failure. In this respect, the approval of BiDil is 
certainly a good thing. But Cohn and NitroMed 
have also used race to obtain commercial advan-
tage. The patented drug costs about six times as 
much as the readily available generic equivalents. 
The high cost has already made many insurers 
reluctant to cover BiDil and may place it beyond 
the reach of the millions of Americans without 
health insurance. Moreover, the unprecedented 
media attention to the race-specific character of 
the drug may lead many doctors and patients 
alike to think that non-African-Americans 
should not get the drug, when, in fact, it might 
help prolong their lives.

Perhaps most problematically, the patent 
award and FDA approval of BiDil have given the 
imprimatur of the federal government to using 
race as a genetic category. Since the inception of 
the Human Genome Project, scientists have 

worked hard to ensure that the biological 
knowledge emerging from advances in genetic 
research is not used inappropriately to make so-
cially constructed racial categories appear bio-
logically given or natural. As a 2001 editorial in 
the journal Nature Genetics put it, “scientists 
have long been saying that at the genetic level 
there is more variation between two individuals 
in the same population than between popula-
tions and that there is no biological basis for 
‘race.’ ” More recently, an editorial in Nature 
Biotechnology asserted that “race is simply a 
poor proxy for the environmental and genetic 
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After the FDA’s rejection of BiDil in 1997, the drug’s developers examined the trial 
results by race. They spotted a small positive effect among black patients, but because 
only 49 blacks were taking the drug in the trial, the results may not be meaningful.
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causes of disease or drug response. . . .  Pooling 
people in race silos is akin to zoologists group-
ing raccoons, tigers and okapis on the basis that 
they are all stripey.”

The FDA’s approval of BiDil was based on ac-
cepting NitroMed’s argument that the drug 
should be indicated only for African-Americans 
because the trial population was African-Amer-
ican. This labeling sends the scientifically un-
proved message that the subject population’s 
race was somehow a relevant biological variable 
in assessing the safety and efficacy of BiDil. 
Most drugs on the market today were tested in 
overwhelmingly white populations, but we do 
not call these medicines “white,” nor should we. 
The FDA’s unstated assumption is that a drug 
that proves effective for white people is good 
enough for everyone; the same assumption 
should apply when the trial population happens 
to be black. Otherwise, the FDA is implying that 
African-Americans are somehow less fully rep-
resentative of humanity than whites are.

In November 2004 Nature Genetics pub-
lished an article by Sarah K. Tate and David B. 
Goldstein of University College London entitled 

“Will Tomorrow’s Medicines Work for Every-
one?” The paper noted that “29 medicines (or 
combinations of medicines) have been claimed, 
in peer-reviewed scientific or medical journals, 
to have differences in either safety or, more 
commonly, efficacy among racial or ethnic 
groups.” Journalists immediately quoted the 
study as providing further evidence of biologi-
cal differences among races; for example, an ar-
ticle in the Los Angeles Times, after discussing 
BiDil, referred to “a report in the journal Na-
ture Genetics last month [that] listed 29 drugs 
that are known to have different efficacies in the 
two races.” (The italics are mine.) Similarly, a 
story in the Times of London asserted that 

“only last week, Nature Genetics revealed re-
search from University College London show-
ing that 29 medicines have safety or efficacy 
profiles that vary between ethnic or racial 
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3Theorized Mechanism of BiDil
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muscle cells

Narrow arteries and veins make it 
harder to pump blood, putting 

additional strain on the heart. 
Nitric oxide (NO2) can relax the 

vessels, but free radicals such 
as superoxide (O2–) counteract 

its beneficial influence.

BiDil consists of isosorbide 
dinitrate, which enhances the 
production of NO2, and 
hydralazine, which inhibits the 
creation of superoxide. Blood 

vessels dilate as they get more 
NO2, making it easier for the heart 

to push blood through them.
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Unlike a healthy person’s heart, a failing heart gets larger as it struggles to pump blood and causes fluid to accumulate in the lungs’ alveoli.  
BiDil is thought to slow the progress of the disorder by dilating narrow blood vessels, which can ease the burden on the heart.
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groups.” (Again, the italics are mine.) And a 
New York Times editorial entitled “Toward the 
First Racial Medicine” began with a discussion 
of BiDil and went on to note that “by one count, 
some 29 medicines show evidence of being saf-
er or more effective in one racial group or an-
other, suggesting that more targeted medicines 
may be coming.” 

One small problem: these newspaper stories 
totally misrepresented the Nature Genetics piece. 
Tate and Goldstein asserted that the racial differ-
ences in drug safety or efficacy have only been 
claimed, not proved, and in the next sentence 
they go on to say, “But these claims are univer-
sally controversial, and there is no consensus on 
how important race or ethnicity is in determin-
ing drug response.” (My italics again.) In only 
four of the 29 medicines identified, Tate and 
Goldstein found evidence that genetic variations 
between races could possibly be related to the 
different responses to the drugs. (All four are 
beta blockers used for treating high blood pres-
sure and other cardiovascular ills; some research 
indicates that these drugs work better in individ-
uals carrying a gene variant that is more com-
mon in people of European ancestry than in Af-
rican-Americans.) For nine of the medicines, the 
authors found “a reasonable underlying physio-
logical basis” to explain why blacks and whites 
may respond differently to the drugs; for exam-
ple, some scientists have speculated that ACE in-
hibitors may be more effective in people of Euro-
pean descent than in African-Americans because 
of variations in enzyme activity. (Other research-
ers have hotly contested this hypothesis.) For five 
of the medicines, Tate and Goldstein found no 
physiological reasons to explain the varying drug 
responses, and for the remaining 11 they con-
cluded that the reports of differing responses 
may not be valid.

Nevertheless, the appeal of race-specific 
drugs is growing. In 2003 VaxGen, a California 
biopharmaceutical company, made an abortive 
attempt to use a retrospective analysis of racial 
subgroups to salvage a proposed AIDS vaccine 
called AIDSVAX. Although the clinical trial for 
AIDSVAX showed no decrease in HIV infection 
rates in the study population as a whole, Vax-
Gen claimed a significant reduction in infection 
among the black and Asian participants. But 
only a few hundred blacks and Asians were in-
volved in the study, meaning that a handful of 
infections could skew the results. The claim of 
race-specific response was undercut later that 
year when another trial in Thailand showed that 

AIDSVAX was ineffective there as well. In a sim-
ilar case, AstraZeneca, the British pharmaceu-
tical firm, argued that its lung cancer drug, Ires-
sa, worked better in Asians when a clinical trial 
in 2004 showed that the medicine did not im-
prove survival rates overall. (Unconvinced, the 
FDA changed the labeling for Iressa, disallowing 
its use in any new patients.) More recently, As-
traZeneca has conducted trials of Crestor, the 
company’s multibillion-dollar cholesterol-low-
ering drug, in African-Americans, South Asians 
and Hispanics. Consumer groups have claimed 
that Crestor is less safe than other cholesterol-
lowering drugs, but AstraZeneca says the race-
specific studies demonstrate the safety and effi-
cacy of the medicine.

Researchers using race to develop drugs may 
be motivated by good intentions, but such ef-
forts are also driven by the dictates of an in-
creasingly competitive medical marketplace. 
The example of BiDil indicates that researchers 
and regulators alike have not fully appreciated 
that race is a powerful and volatile category. 
When used to bolster the commercial value of a 
drug, it can lead to haphazard regulation, sub-
standard medical treatment and other unfortu-
nate unintended consequences. The FDA should 
not grant race-specific approvals without clear 
and convincing evidence of a genetic or biologi-
cal basis for any observed racial differences in 
safety or efficacy. Approving more drugs such 
as BiDil will not alleviate the very serious health 
disparities between races in the U.S. We need so-
cial and political will, not mislabeled medicines, 
to redress that injustice. g

In the U.S., heart disease, cancer and stroke exact a greater toll on blacks than on 
whites. Although these diseases are the leading causes of death for both races, the age-
adjusted death rates are much higher among African-Americans, meaning that they die 
at younger ages from the illnesses. Researchers have proposed several theories to 
explain the health disparity: whereas some experts put the blame on a lack of access to 
health care, others say the culprit is stress caused by low socioeconomic status.
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Interracial marriage is at a historic high. According to a recent Pew Research

Center report, couples with different racial backgrounds made up one in six new

marriages in 2015—a stark change from previous eras when even looking at

someone across the color line with a hint of romance could be a matter of life or

death. This radical shift is largely attributed to the Supreme Court’s decision in

Was Loving v. Virginia Really About Love?
Fifty years ago, the U.S. Supreme Court struck down state laws banning

interracial marriage, but the issues involved in the case extended beyond its
current popular understanding as a tribute to romance.
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Loving v. Virginia, which marks its 50th anniversary on June 12. In Loving, the

Court struck down state laws banning interracial marriage, holding that such

restrictions are unconstitutional.

Loving is widely praised as a case about law ceding to the power of love in the face of

astonishing harassment and bigotry endured by interracial couples. The

redemptive trope coming out of the Loving decision that love conquers all has also

influenced other social movements, such as those leading to Obergefell v. Hodges—

the 2015 Supreme Court decision recognizing same-sex marriage.

The 1967 Loving decision therefore is often celebrated as an affirmation of love that

made America a better and more progressive society. There’s just one problem.

Love is not what the case was really about.

At issue in the Loving decision was Virginia’s Racial Integrity Act of 1924, which

prohibited interracial marriage and paved the way for a series of state laws

designed to prevent racial mixing. Anti-miscegenation laws had been common in

Virginia for centuries. But what often becomes lost in discussions about Loving is

that this particular act was signed into law on the very same day the Virginia

legislature passed another act that allowed the state to forcibly sterilize people with

disabilities, including people labeled with derogatory medical terms such as

“feebleminded.” Questions concerning the lawfulness of Virginia’s forced

sterilization law led to another landmark Supreme Court decision in 1927, Buck v.

Bell, in which the Court upheld its legality with Justice Oliver Wendell Holmes

infamously declaring “three generations of imbeciles are enough.”

Virginia’s dual passage of racial integrity and sterilization acts in 1924 highlighted

another concern held by lawmakers beyond that of interracial love: the perception

that the white race was in danger of being weakened by inferior traits and that laws

were needed to promote good racial hygiene and public health.  

As legal historian Paul Lombardo notes, these acts showed how marriage

restrictions and forced sterilization were deeply connected strategies for promoting

a broader agenda of eugenics—a popular social and political standpoint in the late

https://lawreview.law.ucdavis.edu/issues/21/2/essays/DavisVol21No2_Lombardo.pdf
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19th and early 20th centuries that used science, law, and medicine to weed out

groups with what were taken to be hereditary defects (disability, poverty,

criminality, etc.). Eugenics had been practiced in many nations across the globe

and took various forms, including immigration restrictions, incarceration, and the

genocides seen during the Holocaust. Supporters worked to encourage the

demographic growth of so-called superior people of a predictable class, race, and

ethnicity.

Eugenics was a failed political attempt at giving intellectual and scientific cover to

what was nothing more than the gross racism and stigmatization of disadvantaged

groups. The Supreme Court, in Loving, euphemistically referred to the time when

these laws were passed as a “period of extreme nativism which followed the end of

the First World War.” Tied closely to this nativism was the eugenic rearticulation of

old entrenched biases that were not only skeptical of foreigners, but deeply

invested in controlling reproduction as a means of preserving power for a particular

slice of White America.  

Within this context, it becomes clear that the issues involved in Loving extended

beyond its current popular understanding as a tribute to romance. Indeed, for a

case heralded for being about the boundless nature of love, there is surprisingly

little discussion about this in the Loving decision apart from the appellants’

surname and rather dry assertions that marriage is a civil right. By contrast,

consider this passage from the Court’s opinion in Obergefell, which reflects Justice

Anthony Kennedy’s tone throughout a decision that waxes poetically on love’s

virtues:

Marriage responds to the universal fear that a lonely person might call

out only to find no one there. It offers the hope of companionship and

understanding and assurance that while both still live there will be

someone to care for the other.
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The Loving decision instead responded to the eugenic aspect of Virginia’s Racial

Integrity Act and how it was designed to prevent the perceived dilution of white

racial purity. Rather than celebrating love, the Court’s opinion states that laws

against interracial marriage are unconstitutional because they are “measures

designed to maintain White Supremacy.”

Understanding Loving v. Virginia from this perspective highlights exactly why it is

important, 50 years later, to recognize the Court’s decision in ways that go beyond

affirming that love knows no racial boundaries. Loving v. Virginia continues to be

relevant to modern discussions on racial intimacy, and speaks to contemporary

social and political initiatives whose true purpose is often masked by distracting

and disingenuous rhetoric. This can be seen in current government proposals

aimed at banning travel from certain Muslim-majority countries, building a

physical barrier on the southern border, revoking health care from millions of

people, and decimating civil rights programs and social services that provide

support for the most vulnerable. A robust understanding of Loving instructs us to

peel back the superficial economic and political justifications for these

contemporary proposals. This allows us to appreciate how they are often motivated

by an eerily reminiscent Holmesian logic regarding who is weak and who is strong,

who belongs and who doesn’t, and who deserves to live and who should perish.

At its half-century mark, Loving v. Virginia should be celebrated for fostering multi-

racial relationships that have brought joy to many families and made communities

stronger. Yet, it’s also important to understand and appreciate its relevance to not

only intimate relationships, but also relationships between government and those

who are governed. Loving is a decision that implores us to reject the eugenic and

supremacist remnants of a distant past and to pursue a more diverse, equitable, and

inclusive society. That, in a nutshell, is what love is truly about.  
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